COLUMBIA 

in 


LAW  REVIEW 


Vol.  XIV— 19  i  4 


NEW  YORK 
1Q14 


Copyright,  1914 
By  the  Trustees  of  The  Columbia  Law  Review 


660481 

•3  /  .    «T-  S7 


INDEX 

TO 

VOL  XIV— 1914 

TITLE  INDEX  TO  ARTICLES 

PACE 

Carriers  of  the  Mail,  Tort  Liability  of Emlin  McClain  632 

Common  Law  Courts,  The  Rules  of  Venue,  and  the  Beginnings  of 

the  Commercial  Jurisdiction  of  the W.  S.  Holdsworth  551 

Conditional  Delivery  of  Deeds Herbert  T.  Tiffany  389 

Corporate  Responsibility  for  Crime George  F.  CanHeld  469 

Creditors'  Rights,  A  Study  in  the  Development  of ..  .Garrard  Glenn 

1 279 

II 369 

III 49i 

Due  Process  of  Law  and  the  Power  of  the  Legislature  to  Compel 
a  Municipal  Corporation  to  Levy  a  Tax  or  Incur  Debt  for  a 

Strictly  Local  Purpose Howard  L.  McBain  407 

Due  Process  of  Law  in  Magna  Charta C.  H.  Mcllwain    27 

Exculpatory  Declarations Wilbur  Larremore  621 

Inheritance  Taxes  in  New  York,  The  Increase  of.  .Lucius  H.  Beers  229 

International  Bills  and  Checks Francis  M.  Burdick  482 

Interstate   Commerce   Commission  and  the  Judicial   Enforcement 

of  the  Act  to  Regulate  Commerce Karl  W.  Kirchwey  211 

Justice  According  to  Law Roscoe  Pound 

II 1 

III 103 

Kahn  Act  :  A  Criticism Wm.  Houston  Kenyon    52 

Lis  Pendens  as  Notice A.  T.  Sieker 

Mercantile    Agencies,    Conditional     Privilege    for — Macintosh   v. 

Dun Jeremiah    Smith 

I , 187 

II 296 

Rate-Making  Power  of  the  State,  The  Vanishing 

William  C.  Coleman  122 
States'  Rights  and  the  Webb-Kenyon  Liquor  Law 

Winfred  T.  Denison  321 

Waiver,  The  Extension  of  the  Right  of F.  Granville  Munson  571 

Workmen's   Compensation   Acts  of  Massachusetts  and  Michigan, 
Some  Recent  Decisions  Under  the Francis  H.  Bohlen 

I S63 

II 648 


BOOK  REVIEWS 

PAGE 

Bigelow  :  The  Law  of  Estoppel.     Sixth  Edition.    Revised  by  James  N. 

Carter   ^2 

Black  :  A   Treatise  on  the   Law  of   Income  Taxation   under   Federal 

and    State    Laws 365 

Bunn:  The   Jurisdiction   and    Practice   of   the    Courts   of   the   United 

States    619 

Butte  :  Amerikanische    Prisengerichtsbarkeit 275 

Chrystie:  The    Law    and    Practice    of    Inheritance    Taxation    in    the 

State   of   New   York 547 

Clark:  History  of  Roman  Private  Law.     Part  II:     Jurisprudence 616 

Collier  :  The   Law   and    Practice    in   Bankruptcy   under   the    National 

Bankruptcy   Act  of   1898.     Tenth   Edition 697 

Cook:  Cook  on  Corporations.     Seventh  Edition 615 

Coudert  :  Certainty   and   Justice 363 

Daniel:  A   Treatise   on   the   Law   of   Negotiable   Instruments.     Sixth 

Edition.     By  Thomas  H.   Calvert 462 

Frost:  A  Treatise  on  the  Federal  Income  Tax  Law  of  1913 365 

Garofalo:  Criminology.     Translated  by  R.  W.  Miller 545 

Haines  :  The  American  Doctrine  of  Judicial  Supremacy 548 

Hall  :  Cases   on   Constitutional   Law 274 

Ilbert  :  The   Mechanics   of   Law   Making 696 

Indermauer  :  An  Epitome  of  Leading  Conveyancing  and  Equity  Cases ; 

with   some    Short   Notes   thereon.     Tenth   Edition.     By 

Charles  Thaites 700 

Judson  :  The  Judiciary  and  the  People 363 

Kinney:  A  Treatise  on  the  Law  of  Irrigation  and  Water  Rights  and 

the  Arid  Region  Doctrine  of  Appropriation  of  Waters. 

Second    Edition 100 

Laidler  :  Boycotts    and    the    Labor    Struggle :      Economic    and    Legal 

Aspects   466 

Legg  :  The  Law  of  Commercial  Exchanges 698 

Lindley  :  A   Treatise   on   the   American   Law   Relating  to   Mines   and 

Mineral  Lands 549 

Moore:  A  Treatise  on  the  Law  of  Carriers.     Second  Edition 618 

PellErin  :  A  Digest  of  Cases  Decided  in  France  Relating  to  Private 

International  Law 619 

Seligman  :  Essays  in  Taxation.     Eighth  Edition 97 

Strong:  Landmarks  of  a  Lawyer's  Lifetime 617 

Tarde:  Penal  Philosophy.     Translated  by  Rapelje  Howell 98 

Tucker  :  The  Income  Tax  Law  of  1913  Explained 366 

Vingradofe  :  Essays  in  Legal  History 463 

Whitten  :  Valuation  of  Public  Service  Corporations 465 

Wickersham  :  The    Changing   Order 7DI 

Woerner:  The  Law  of  Decedents'  Estates  Including  Wills 276 


TABLE  OF  RECENT  CASES 

Numbers  in  heavy-faced  type  refer  to  Notes,  plain  type  to  Recent 

Decisions 


page 
Acme     White     Lead     &     Color 

Works,  Adams  v 690 

Adams  v.  Acme  White   Lead   & 

Color  Works 690 

Alabama,  etc.,  R.  R.  v.  Knox 346 

Alliance  Investment  Co.,  Meyer  v.  88 
American    Copper    Co.,    General 

Electric  Co.  v 266 

American    League,   etc.,  Club  of 

Chicago  v.  Chase 686 

American  Malting  Co.  v.  Keitel.  354 
American  Pub.  Assn.,  Straus  v. .  167 
American  Woolen    Co.,  Ludvigh 

v 528 

Apsey  v.  Chattel  Loan  Co 349 

Atkinson   v.   Virginia  Oil  &  Gas 

Co 179 

Atlantic  &  N.  C.  R.  R.,  ParrottT/.  612 
Atlantic,  etc.,  R.  R.,  United  States 

v 678 

Augir,  Jennings  v 672,  683 

Avery  v.   State loo,  172 

Baldixit,  Krishnadixit  v 266 

Baltic  Mining  Co.  v.  Mass..  .434,  455 

Bane,  Lamson  Bros.  &  Co.  v 179 

Batchelor  v.  Hinkle 43S,  459 

Bebee,  Gould  v 353 

Beeler,    Moffat  v 347 

Belden  v.  Hugo 682 

Bennett,  United  States  v 348 

Berry,     Mesa    County     National 

Bank  v 81 

Blethen,  Stirtan  v 601 

Bosworth,  Louisville  &  N.  R.  R. 

v 436,  449 

Boyer,  Putnam  v 92 

Bradley  v.  Spokane,  etc.,  R.  R.. .  685  j 

Bright,  Dunham  v 611  | 

Brinley  v.  Nevins 680 

Britton  v.  Metropolitan  Life  Ins. 

Co  538; 

Brooklyn  Union  Pub.  Co.,  Lee  v.     88  I 

Brown  v.  State 261 

Brown  &  Sons  Lumber  Co.  v. 

Sessler 527 

Brundige,  Walls  v 243,  263 

Buccolieri,  People  v 354 

Burbank  v.  Ernst 347,  449 

Burdick,  United  States  v 352 


PAGE 

Burkett,  State  v 86 

Burnham  v.  Dowd 694 

Butterworth    v.  Degnon    Const. 

Co 357 

Byers  v.  Sun  Savings  Bank. .  592,  599 

Cameron,  Graves  v     170 

Cameron  v.  United  States 256 

Camp,  Martin  v 597 

Carey  v.  Donohue 440,  447 

Carnegie  Trust  Co.,  U.  S.  Fidelity 

&  Guaranty  Co.  v 358 

Casualty  Co.  of  America,  Utica 

Sanitary  Milk  Co.  v 539 

Causey,  Mott  v 605 

Causey  v.  Seaboard,  etc.,  R.  R. . .   609 
Central   Banking  &  Security  Co. 
v.  U.  S.  Fidelity   &   Guaranty- 
Co 359 

Cerf  v.  Diener 460 

Charles    Schweinler   Press,    Inc., 

People  v 692 

Chase,    American    League,  etc., 

Club  of  Chicago  v 686 

Chattel  Loan  Co.,  Apsey  v 349 

Cheney   Bros.    Co.   v.   Common- 
wealth   688 

Chesapeake,  etc.,   R.  R.  v.  Rob- 
bins  79 

Chicago  B.  &  Q.  R.  R.  v.   Hall 

64,     81 
Chicago  M.  &  St.  P.  R.  R.,  Leroy 

Fibre  Co.  v 531 

Chicago  &  N.  W.  R,  R.,  National 

Pole  Co.  v 513,  539 

Chicago,  People  v 458 

Chilton  v.  Harris 607 

Christilly  v.  Warner 259 

Cincinnati  Exhibition  Co.  v.  Mar- 

sans 686 

Cincinnati  Exhibition  Co.  v.  John- 
son    .    686 

City   of   Decatur  v.  Southern  Ry. 

61,     89 
Cleveland  Metal,  etc.,  Co.  v.  Gas- 

pard 669,  680 

Clowe  v.  Seavey 66,     81 

Coach  v.  Gaje 533 

Cofield  v.  Farrell 336,  348 

Cointat  v.  Myham  &  Son.. .  .154,  170 
Colbert  v.  Journal  Pub.  Co 684 


VI 


COLUMBIA  LAW  REVIEW. 


PAGE 

Commonwealth,    Cheney     Bros. 

Co.  v 688 

Commonwealth  v.  Jenkins 603 

Conkling,  New  York  Life    Ins.  & 

Trust  Co.  v 360 

Consolidated  Timber  Co.,  Grames 

v 672,  683 

Cooper,  Flesner  v 273 

Corder,  Lyons  v 447 

Count  Cavour  No.    133  F.  of  A., 

Grand  Court  F.  of  A.  v 269 

Cowperthwait,  Hickok  v  .......  458 

Crawford  v.  Crawford 459 

Croom,  Pullman  Co.  v 270 

Crotty  v.  New  River,  etc.,  Coal 

Co 84 

Cum mings  v.  Parker 168 

Cunard  S.  S.  Co.,  Griffin  v 271 

Cushion  Heel  Shoe  Co.  v.  Hartt.  450 

Cushman  v.  Cushman   689 

Czarnecki,  Scown  v. 679 

D'Aloia    v.    Union     Fratellanza 

Italiana 89 

Daly,  People  v 587,  607 

Daugherty  v.  Thomas 73,     82 

Davidson  v.  Lee 456 

Davis,     International     Harvester 

Co.  v 80 

Deats  v.  Ziegener       361 

Deer   Lodge   County,  New  York 

Life  Ins.  Co.  v 149,  1 73 

Deffenbaugh       v.      Washington 

Water  Power  Co 174 

Degnon  Const.  Co.,  Butterworth 

v 357 

Delaware  Saengerbund,  State  v. .  604 

Dickenson  v.  Miller  452 

Diener,  Cerf  v 460 

Dockendorf,  Greey  v 530 

Dodson  v.  Middleton 268 

Donohue,  Carey  v . .  ..440,  447 

Donovan,  State  v 681 

Dowd,  Burnham  v 694 

Dreyer,  State  v     688 

Dudley  Lumber  Co.,  Nolan  Bros. 

Lumber  Co.  v 84 

Dufour,  State  v 356 

Dunham  v.  Bright 611 

Dunnigan,  O'Connor  v 165 

Dwire  v.  Gentry 541 

Earles,  Gleason  v 602 

East  Shore  Land  Co.  v.  Metropol- 
itan Park  Comm 171 

Eaton,  Spinney  v 74,     96 

English  v.   New  York,  N.  H.  & 
H.  R.  R 602 


PAGE 

Equitable  Life  Ins.  Co.  v.  Union 

Fac.  R.  R 602;  525,  535 

Ernst,  Burbank  v 347,  449 

Ex  parte  Thaw 605,  685 

Farmers'  Elevator  Co.,  Street  v. .   597 

Farrell,  Cofield  v 386,  348 

Fecheimer-Fishel  Co..  Matter  of.  451 
Finkelstein,  Security  Bank   of   N. 

Y.  v 268 

Fleming,  Gay  v 176 

Flesner  v.  Cooper 273 

Foote  v.  Stanley 532 

Foster,  Gibson  v 91 

Fox,  Newby  v 332,  356 

Franklin  Fire  Ins.  Co.,  O'Neil  v..   173 

Fritz,  Thurston  v 521,  537 

Furness,  Russell  v 461 

Gage,  Coach  v 533 

Galbraith  v.  Wood 354 

Gambino  v.  Manufacturers'   Coal 

&  Coke  Co 265 

Garrison    v.    Greenleaf    Lumber 

Co   691 

Gaspard, Cleveland  MetalRoofing, 

etc.,  Co.  v 66»,  680 

Gay  v.  Fleming 176 

Gaynor,  Yellow  Taxi-Cab  Co.  v.  86 
General  Electric  Co.  v.  American 

Copper  Co  266 

Gentry,  Dwire  v 541 

George  v.  Pierce 587,  607 

German    Alliance    Ins.    Co.     v. 

Lewis  534 

Gibson  v.  Foster  91 

Gila  Valley,  etc.,  R.  R.  v.  Hall. ..  262 

Gleason  v.  Earles 602 

Golden  v.  State 1 69 

Goldenberg  v.  Law 264 

Golden  Gate  Undertaking  Co.  v. 

Taylor 685 

Gould  v.  Bebee  353 

Graham,  Hatfield  v 599 

Grames  v.  Consolidated   Timber 

Co 672,  683 

Grand  Circle  Women  of  Wood- 
craft v.  Rausch 172 

Grand  Court  F.  of  A.  v.  Count 

Cavour  No.  133  F.  of  A 269 

Graves  v.  Cameron ...    170 

Gray,  Martin  v 93 

Great  Northern  Ry.,  Reynolds  v.  350 
Greenleaf  Lumber  Co.,   Garrison 

v 691 

Greey  v.  Dockendorf 530 

Grier  v.  State 330,  348 

Griffin  v.  Cunard  S.  S.  Co 271 


TABLE  OF  RECENT  CASES. 


vn 


Grubel  v.  Nassauer. 


PAGE 

259 


Hale  v.    St.  Louis  &  S.  F.  R.  R. 

251,  268 
Hall,  Chicago,  B.  &  Q.  R.  R.  v  . 

64,     81 
Hall,  Gila  Valley  Globe  &  North- 
ern R.  R.  v 262 

Hall,  Johnson  v 455 

Hall  v    Smith 177 

Hamburg-Amerikanische  Gesell- 

schaft,  United  States  v 260 

Hammerstein,  Metropolitan  Opera 

Co.  v 87;  151,  167 

Hanover  National  Bank,  Springs 

v 175 

Harris,  Chilton  v.   . . .  607 

Harris  v.  Nashville  Trust  Co. . . .  457 

Harris  v.  State   263;  535 

Harrison  v.  St.  Louis  &  S.  F.  R. 

R 454 

Hartt,  Cushion  Heel  Shoe  Co  v. .  450 

Hatfield  v.  Graham 599 

Havholm   v.   Whale   Creek    Iron 

Works 271 

Heaton  v.  New  York  C.  &  H.  R. 

R.  R   682,  683 

Heller  v.  Lutz 516,  528,  533 

Herd  v.  Meardale  Coal  Co   537 

Hickok  v.  Cowperthwait 458 

Hildreth   Granite   Co.  v.   Water- 

vliet 518,  530 

Hill,  Hodges  v 453 

H inkle.  Batchelor  v 438,  459 

Hodges  v.  Hill 453 

Hodson,  Merrill  v 611 

Hoenninger,  Rastetter  v 95 

Houston,   E.   &    W.  T.  R.  R.  v. 

United  States       5S8,  607 

Huff,  United  States  v ISO,   167 

Hugo,  Belden  v  . 682 

Hunt  7'.  Hunt 174 

Hunter  v.  State 537 

Hurst  v.  Picture  Theatre,  Ltd.  .       608 

Inerean  Co.  Inc.,  Schultz  v 540 

Ingersol!  v.  Ingersoll 180 

In  re  Banks 530 

In  re  D'Adamo's  Estate.   . .  .667,  680 

In  re  Dunfee 165 

In  re  Dunphy 257 

In  re  Edwall's  Estate 272 

In  re  Grant's  Estate 347 

In  re  Grounds 678 

In  re  Hoscheid's  Estate 543 

In  re  J.  Sapinsky  &  Sons. . .  .  158,  164 

In  re  Love's  Estate 689 


PAGE 

In  re  New  York  Life  Ins.  &  Trust 

Co 166 

In    re  Northern    Bank   of    New 

York 690 

In  re  Rose 257 

In  re  Soforenko 529 

In  re  Tobias,  Greenthal  &  Men- 

delson 677 

In  re  Von  Bernuth's  Estate 93 

International    Coal    Mining  Co., 

Pennsylvania  R.  R.  v 68,     81 

International     Harvester    Co.    v. 

Davis 80 

International  Harvester  Co.,  Uni- 
ted States  v 659,  690 

Irvine  Lumber  Co.,  Johnson  v. . . .  178 
Irving  v.  Neal 532 

Jarrett  v.  Sippely  90 

J.  C.  Turner,  etc.,  Co.,  Langstroth 

v 613 

Jenkins,  Commonwealth  v 603 

Jennings  v.  Augir 672,  683 

John  J.  Mitchell  Co.,  Newman  v.  270 
Johnson,     Cincinnati     Exhibition 

Co.   v 686 

Johnson  v.  Hall 455 

Johnson  v.  Irvine  Lumber  Co. ...    178 

Johnson  v.  Johnson 95 

Journal  Publishing  Co.,  Colbert  v.  684 

Karapchinsky  v.  Rothbaum 446 

Katz,  People  v 171 

Kaufman  v  United  States 681 

354 
606 


Keitel,  American  Malting  Co.  v 

Kelly  v.  McLeod 

Kentucky,  U.  S.  Fidelity  &  Guar- 
anty Co.  v ...147,  173 

Kirkpatrick,   St.   Paul,   etc.,    Ins. 

Co.  v.   .  687 

Knapp  v.  Tolan 77,     91 

Knox,  Alabama,  etc.,  R.  R.  v. . . .  346 

Kosloff,  Novotny  v 256 

Kramer,  MacLaren  v 528 

Krecek   v.  Supreme  Lodge  of  F. 

U.  A 54i 

Krishnadixit  v.  Baldixit 266 

Lahart  Elevator  Co.,  Welch  Co.  v.     93 

Lamar  v  Taylor 535 

Lamson  Bros.  &  Co.  v.  Bane. . . .    179 
Langstroth  v.  J.  C.  Turner,  etc., 

Co 613 

Lapina  v.  Williams  345 

Law,  Goldenberg  v 264 

Lee  v.  Brooklyn  Union  Pub.  Co. .     88 
Lee,  Davidson  v 456 


Vlll 


COLUMBIA  LAW  REVIEW. 


PAGE 

Lehigh  Valley  Coal  Co.,  Trustees 

of  Kingston  v 262 

LeRoy  Fibre  Co.  v.  Chicago,  M. 

&  St.  P.  R.  R 531 

Lewis,  German  Alliance  Ins.  Co. 

» 534 

Liberty  Trust  Co.  v.  Tilton 609 

Lithgow  v.  Pearson 171 

Lockwood  v.  U.  S.  Steel  Corp. ...  168 
Lombard  Governor  Co.  v.  Mayor, 

etc.,  of  Baltimore 175 

Loponio,  State  v 253,  265 

Louisville   &   N.    R.    R.   v.    Bos- 
worth  436,  449 

Louisville   &  N.   R.  R.,  Railroad 

Comm.  v 442,  449 

Louisville  Realty  Co.,  Oliver  Co. 

v 834,  349 

Ludvigh  v.  American  Woolen  Co.  528 

Lundin  v.  Post  Pub.  Co 594,  608 

Lutz,  Heller  v 516,  528,  533 

Lyons  v.  Corder 447 

MacLaren  v.  Kramer 528 

Maisch  v.  Maisch 82 

Maker  v,  Taft 600 

Malcolm,  Walton  v 674,  687 

Manufacturers'  Coal  &  Coke  Co., 

Gambino  v ', 265 

Marsans,    Cincinnati     Exhibition 

Co.  v 686 

Martin  v.  Camp  597 

Martin  v.  Gray 93 

Mashburn  v.  State 177 

Massachusetts,  Baltic  Mining  Co. 

v 434,  455 

Massachusetts,  White  Dental  Mfg. 

Co.  v 434,  45  5 

Matter  of  Cooper 262 

Matter  of  Easton 264 

Matter  of  Gold 258 

Matter  of  Osborne 262 

Matthias  v.  Minneapolis,  etc.,  Ry. 

590,  610 

Matthiessen,  Thomas  v 449 

Mayor,  etc.,  of  Baltimore,  Lom- 
bard Governor  Co.  v 175 

McClanahan  v.  Otto-iVlarmet,  etc. 

Co 693 

McClaughry,  Stevens  v 86 

McDevitt,  Tenement  House  Dept. 

v 600 

McKee  v.  McKee's  Exrs 180 

McLeod,  Kelly  v 606 

McQuade,  Phelps  v 85 

Mercantile  Safe  Deposit  Co.,  Peo- 
ples   345 

Merrill  v.  Hodson 611 


PAGE 

Mesa   County  National   Bank  v. 

Berry 81 

Metropolitan  Life  Ins.  Co.,  Brit- 
ton  v 538 

Metropolitan  Opera  Co.  v.  Ham- 

merstein 87  ;  151,  167 

Metropolitan   Park   Comm.,  East 

Shore  Land  Co.  v 171 

Meyer  v.  Alliance  Investment  Co.     88 

Middleton,  Dodson  v 268 

Miller,  Dickenson  v 452 

Miller,  Rankin  v 448 

Millville  Aerie  No.  1836,  F.  O.  of 

Eagles  v.  Weatherby 360 

Minneapolis,  etc.,  R.  R.,  Matthias 

v 590,  610 

Missouri,  K.  &  T.  R.  R.  v.  United 

States 79 

Moffat  v.  Beeler 347 

Morden,  Plowman  v 613 

Morrissey,  Turner  v 457 

Mott  v.  Causey 605 

Mountain  Construction  Co.,  Span- 

nahke  v 355 

M'Phail,  State  v  460 

My  ham  &  Son,  Cointat  v. .  .  .154,  170 

Nashville  Trust  Co.,  Harris  v.. . .  457 

Nassauer,  Grubel  v 259 

National  Pole  Co.  v.  Chicago  & 

N.  W.  R.  R 513,  539 

National  Power  &  Paper  Co.  v. 

Rossman 83 

National  Safe  Deposit  Co.  v.  Stead  345 

Neal,  Irving  v 532 

Nelson  Co.  v.  Silver 353 

Nelson  Land  &  Cattle  Co.,  Smith 

v 610 

Nevins,  Brinley  v 680 

Newby  v.  Fox 332,  356 

Newman  v.  John  J.  Mitchell  Co . .  270 
New  River,  etc.,  Coal  Co.,  Crotty 

v 84 

New  York  Cent.  &  H.  R.  R.  R., 

Heaton  v 682,  683 

New  York  Cent.  &  H.  R.  R.  R., 

Troy  Waste  Mfg.  v 166 

New  York  Life  Ins.  &  Trust  Co. 

v.  Conkling 360 

New  York  Life  Ins.  Co.  v.  Deer 

Lodge  County 149,  1 73 

New  York,   N.  H.  &   H.  R.  R., 

English  v ......  602 

Nolan  Bros.  Lumber  Co.  v.  Dud- 
ley Lumber  Co 84 

Norbeck  &  Nicholson  Co.  v.  State.     90 

Novotny  v.  Kosloff 256 

Nunnamaker  v.  Smith 350 


TABLE  OF  RECENT  CASES. 


IX 


PAGE 

Ocean  Electric  Ry.,  Peterson  v.. .   527 

O'Connor  v.  Dunnigan 165 

Ohio  Oil  Co.,  United  States  v.  662,  687 
Olin   v.  United  Electric  Light  & 

Power  Co 359 

Oliver    Co.   v.   Louisville    Realty 

Co 334,  349 

O'Neil  v.  Franklin  Fire  Ins.  Co  .  173 
Oregon-Washington,     etc.,      Co., 

United  States  v 450 

Otto-Marmet,  etc.,  Co.,  McClana- 

han  v 693 

Outer   Harbor,  etc.,  Co.,  United 

Iron  Works  v 693 


Pacific  Electric    Ry.,   Tousley  v. 

341, 

Paducah  Tel.  Co.,  Roaring  Springs 
Townsite  Co.  v 

Parker,  Cummings  v 

Parrott  v.  Atlantic  &  N.  C.  R.  R . 

Patsons  v.  Pennsylvania 

Pearson,  Lithgow  v 

Penn  National   Bank,    Taney   v 

339, 

Pennsylvania,  Patsons  v .    

Pennsylvania  R.  R.  v.  Interna- 
tional Coal  Min.  Co 68, 

People  v.  Buccolieri 

People  v.  Charles  Schweinler 
Press,  Inc 

People  v.  Chicago 

People  v.  Daly  587, 

People  v.  Katz. 

People  v.  Mercantile  Safe  Deposit 
Co 

People  v.  Pfanschmidt 

People  v.  Qualey 

People  v.  Shaw  . 

People  v.  Stanton    

People  v.  Thompson 

People  v.  Tyson  &  Co   ....   241. 

People  v.  Wilcox 524. 

Peterson  v.  Ocean  Electric  Ry. . . 

Peterson  v.  Widule  

Pfanschmidt,  People  v 

Phelps  v.  McOuade 

Picture  Theatre,  Ltd.,  Hurst  v. . . 

Pierce,  George  v 5S7. 

Pitts  v.  Van  Orden 

Plowman  7'.  Morden 

Post  Pub.  Co.,  Lundin  v. . .  .594, 

Press  Pub.  Co.,  Star  Co.  v 

Pullman  Co.  v.  Croom 

Putnam  v.  Boyer 


356 

534 
168 
612 
260 
171 

357 
260 


354 

692 

458 
607 
171 

345 

535 
35i 
269 
603  I 

606  i 
262 
542 
527  ' 
599 
535 
85 
608 
607 

94 
613 

608 

684 

270 

92 


Qualey,  People  v 351 


PAGE 

Railroad  Comm.  v.  Louisville  & 

N.  R.  R   442,  449 

Rankin  v.  Miller 448 

Rastetter  v.  Hoenninger 95 

Rausch,  Grand  Circle  Women  of 

Woodcraft  v 172 

Rees  v.  Williams  , 543 

Regan,  United  States  v 246,  264 

Regan.  United  States  v 163 

Reynolds  v.  Great  Northern  Ry. .  350 

Reynolds.  State  v 445 

Rice,  Ex  parte 452 

Rio  Grande  R.  R.,  Simpson  v. . .  85 
Roane  v.  Union  Pacific  Life  Ins. 

Co.... 258 

Roanoke,  The 344 

Roaring  Springs  Townsite  Co.  v. 

Paducah  Tel.  Co 534 

Robbins,  Chesapeake,  etc.,  R.  R. 

v 79 

Robin,  Van  Tuyl  v 432,  460 

Roessle  v.  Roessle 585,  605 

Rossman,   Nat.    Power  &  Paper 

Co.  v 83 

Rothbaum,  Karapchinsky  v 446 

Russell  v.  Furness 461 

St.   Louis  &   S.   F.   R.  R.,  Hale 

v 251,  268 

St.  Louis  &  S.  F.  R.  R.,  Harrison 

v 454 

St.  Paul,  etc.,  Ins.  Co.  v.  Kirkpat- 

rick 687 

St.  Thomas  Church,  Witthaus  v.  542 

San  Cristobal,  The  677 

Schultz  v.  Inerean  Co.,  Inc 540 

Scown  v.  Czarnecki 679 

Seaboard,  etc.,  R.  R.,  Causey  v . .  609 

Seattle,  Trimble  v 267 

Seavey,  Clowe  v 66,  81 

Security   Bank   of   New   York  v. 

Finkelstein   268 

Selwyn  v.  Waller 608 

Selwyn  &  Co.  v.  Waller 539 

Sessler,  Brown  &  Sons  v 527 

Sharp,  Whittier  v 82 

Shaw.  People  v 268 

Silver,  Nelson  Co.  v 358 

Simpson   Lumber  Co.,  Slotboom 

r 261 

Simpson  v.  Rio  Grande  R.  R 85 

Sippely,  Jarrett    v 90 

Slotboom  v.  Simpson  Lumber  Co.  261 

Smart's  Will,  lure 454 

Smith,  Hall  v     177 

Smith  v.  Nelson  Land  &  Cattle 

Co 610 

Smith's,  Nunnamaker  v 350 


COLUMBIA  LAW  REVIEW. 


PAGE 

Smith,  State  v 351,  536 

Smith,  Wright  v 164 

Southern    Ry.,   City   of    Decatur 

v  61,  89 

Spannahke  v.  Mountain  Construc- 
tion Co 355 

Spinney  v.  Eaton 74,  96 

Spokane,  etc.,  R.  R.,  Bradley  v.. .  685 

Springs  v.  Hanover  Nat.  Bank. . .  175 

Stanley,  Foote  v 532 

Stanton,  People  v 603 

Star  Co.  v.  Press  Pub.  Co 684 

State,  Avery  v 155,  172 

State   Board    of    Finance,    State 

Capitol  Commission  v 70,  82 

State,  Brown  v 261 

State  v.  Burkett 86 

State  Capitol  Commission  v.  State 

Board  of  Finance  70,  82 

State  v.  Delaware  Saengerbund. .  604 

State  v .  Donovan 681 

State  v.  Dreyer 688 

State  v.  Dufour 356 

State,  Golden  v 169 

State,  Grier  v 330,348 

State,  Harris  v 263,  535 

State,  Hunter  v 537 

State  v.  Loponio 253,  265 

State  v.  M'Phail 460 

State,  Mashburn  v 177 

State,  Norbeck  &  Nicholson  Co. 

v 90 

State  v.  Reynolds 445 

State  v.  Smith 351,  536 

State  v.  Sturtevant 272 

Stead,  National  Safe  Deposit  Co. 

v  345 

S.  S.  Averdale  Co.  v.  Turner 163 

Stevens  v.  McClaughry 86 

Stirtan  v.  Blethen 601 

Straus  v.  American  Pub.  Assn. . .  167 

Street  v.  Farmers'  Elevator  Co. .  597 

Sturtevant,  State  v 272 

Sun  Savings  Bank,  Byers^. 592, .  599 
Supreme   Lodge    of    F.    W.   A., 

Krecek  v 541 

Taft,  Maker  v 600 

Taney    v.    Penn    National   Bank 

339,  357 
Taylor,  Golden  Gate  Undertaking 

Co.  v 685 

Taylor,  Lamar  v 535 

Tenement   House   Dept.   v.   Mc- 

Devitt 600 

Tepel,  Walton  v 446 


PAGE 

Teutonia    Bank     &     Trust    Co., 

Young  v 598 

Thaw,  Ex  parte 665,  685 

Thomas,  Daugherty  v 73,     82 

Thomas  v.  Matthiessen 449 

Thompson,  People  v 606 

Thurston  v.  Fritz 521,  537 

Ticeline,  The 344 

Tilton,  Liberty  Trust  Co.  v 609 

Titanic,  The 445 

Tolan,  Knapp  v 77,     91 

Tousley  v.    Pacific    Electric  Ry. 

341,  356 

Trimble  v.  Seattle 267 

Troy  Waste  Mfg.  Co.  v.  N.  Y.  C. 

&H.  R.  R.  R 166 

Trustees   of   Kingston  v.  Lehigh 

Valley  Coal  Co 262 

Turner,  S.  S.  Averdale  Co.  v. . . .    163 

Turney  v.  Morrissey 457 

Tyson  &  Co.,  People  v 241,  262 

Unione   Fratellanza   Italian  a, 

D'Aloia  v 89 

Union  Pacific  Life  Ins.  Co.,  Roane 

v 258 

Union  Pacific   R.    R.,   Equitable 

Life  Ins.  Co.  v 525,  535  ;  602 

United  Electric,  etc.,  Co.,  Olin  v.  359 
United     Iron    Works    v.     Outer 

Harbor,  etc.,  Co 693 

United   States   v.    Atlantic,   etc., 

R.  R 678 

United  States  v.  Bennett 348 

United  States  v.  Burdick 352 

United  States,  Cameron  v 256 

United  States  v.  Hamburg-Amer- 

icanische  Gesellschaf t 260 

United  States,  Houston,  E.  &  W. 

T.  R.  R.  v 583,  607 

United  States  v.  Huff 160,  167 

United     States    v.    International 

Harvester  Co 659,  690 

United  States,  Kaufman  v 681 

United  States,  Missouri,  K.  &  T. 

R.  R.  v 79 

United  States  v.  Ohio  Oil  Co. 662,  687 
United  States  v.  Oregon-Wash- 
ington, etc.,  Co 450 

United  States  v.  Regan   1 63  ;  246,  264 

United  States,  Weeks  v 338,  348 

United  States,  Wilson  v 429,  450 

U.  S.  Fidelity  &  Guaranty  Co.  v. 

Carnegie  Trust  Co 358 

U.  S.   Fidelity  &   Guaranty  Co., 

Central    Banking    &     Security 

Co.  v 359 


TABLE  OF  RECENT  CASES. 


XI 


PAGE 

U.  S.  Fidelity  &  Guaranty  Co.  v. 
Kentucky 147,  173 

United  States  Steel  Corp.,  Lock- 
wood  v 1 68 

Utica  Sanitary  Milk  Co.  v.  Casu- 
alty Co 539 

Van  Orden,  Pitts  v 94 

Van  Tuyl  v.  Robin 432,  460 

Virginia  Oil  &  Gas  Co.,  Atkin- 
son v .    179 

Waller,  Sehvyn  &  Co.  v 539 

Waller,  Sehvyn  v 608 

Walls  v.  Brundidge 243,  263 

Walton  v.  Malcolm 674,  687 

Walton  v .  Tepel 446 

Warner,  Christilly  v 259 

Washington    Water   Power  Co., 

Deffenbaugh  v 1 74 

Watervliet,  Hildreth  Granite  Co. 

v 518,  530 

Weardale  Coal  Co.,  Herd  v 537 


PAGE 

Weatherby,   Millville    Aerie   No. 

1836,  F.  O.  of  Eagles  v 360 

Weeks  v.  United  States 338,  348 

Welch  Co.  v.  Lahart  Elevator  Co.  93 
Whale  Creek  Iron  Works,  Hav- 

holm  v 27 1 

White  Dental  Mfg.  Co.  v.  Mass. 

434,  455 

\\  hittier  v.  Sharp 82 

Widule,  Peterson  v 599 

Wilcox,  People  v 524,  542 

Williams,  Lapina  v 345 

Williams,  Rees  v 543 

Wilson  v.  U.  S 429,  450 

Witthaus  v.  St.  Thomas  Church.   542 

Wood,  Galbraith  v 354 

Wright  v.  Smith 164 

Yellow  Taxi-Cab  Co.  v.  Gaynor. .     86 
Young  v.  Teutonia  Bank  &  Trust 
Co 598 

Ziegener,  Deats  v 361 


INDEX  OF  SUBJECTS 


Numbers  in  italics  refer  to  Articles,  heavy-faced  type  to  NOTES,  plain 
type  to  Recent  Decisions. 


ACCOUNT. 

Assignment :  validity  in  Bankruptcy. 

530 
ADMIRALTY. 

Contracts   for   supplies :   necessity  of 

case  as  test  of  jurisdiction.     163 

Custom     as     ground     for     salvage : 

where  crew  salves  other  vessel  of 

master.  344 

Jurisdiction :   at  common  law.       557 

Limited    liability    act :    exemption    of 

sovereign.  260 

Limitation      of      liability :        persons 

entitled.  445 

Mail  Carriers :  liability  for  lost  mail. 

640 

Pleading   and    Practice :    survival    of 

tort  action.  344 

Salvage : 

indirect  advantage  to   vessel.      677 

to    crew    where    both    vessels    have 

same    owners.  344 

Survival  of  actions :  torts.  344 

ADVERSE  POSSESSION. 

Under  a  void   sale.  268 

Ways  along  side  and  across  railroad 
tracks.  682 

AGENCY. 
Corporations :  not  agents  of  stock- 
holders. 470 
Double  agency:  insurance.  539 
Fraud  of  agent  against  principal, 
waiver.  541 
Knowledge  of  agents :  double  agency. 

539 

Landlord  and  Tenant :  possession  of 

tenant  as  possession  of  landlord's 

agent.  266 

Libel   and   Slander.  297 

Mail  carriers :  liability  of  postmas- 
ter for  negligence  of.  632 

Negotiable  instruments :  See  Nego- 
tiable Instruments. 

Officers :  liability  for  misconduct  of 
subordinates.  636 

Postmaster :  liability  for  negligence 
of  mail  carriers.  632 

Slander  by  agent :  principal's  liabil- 
ity for   exemplary   damages.   350 

Undisclosed  principal:  signature  of 
agent   under   Statute   of  Frauds. 

613 

Warrant  of  attorney: 


must  be   strictly  construed.  90 

to   confess   judgment.  90 

ALIENS. 

Alien    immigrants:    scope   of   statute. 

345 

Deportation :      former     domicile     in 

United  States.  345 

Prohibited  from  carrying  shot  guns. 

260 

ALTERATION      OF      INSTRU- 
MENTS. 

Affixing  name  of  witness :  chattel 
mortgage.  80 

ANIMALS. 

Ferae  naturae:  right  to  exclude 
from  interstate  commerce. 

330,  348 

APPEAL  AND   ERROR. 

Admission    by   prosecutor   that    trial 

court  erred.  574 

Appeal :  effect  on  res  adjudicata.  266 
Dismissal  of  complaint  without  new 

trial.  527 

Judgment  against  joint  tort  feasors: 

partial  reversal.  527 

Judgments :   effect  of  appeal   on  res 

adjudicata.  266 

Jurisdiction  of  New  York  Court  of 

Appeals.  164 

New  Trial: 

admissibility    of    jurors'    affidavits 

to  show  misconduct  248,  264 

order  to  dismiss  complaint.         527 

Remittitur:    admission   of   error.   262 

Res  adjudicata:     effect  of  pendency 

on  appeal  on.  266 

Verdict    against    several    defendants : 

setting  aside  in  part.  527 

ARREST. 

Actions  on  contract :  fraud  in  con- 
tracting   or    incurring    liability. 

256 
ASSIGNMENT. 
Claim   not   matured.  84 

Constitutional  law :  statute  forbid- 
ding assignments  of  unearned 
wages.  515,  528 

Equities  passing  to  assignee.  84 

Subject  to  equities.  539 

Unearned   wages : 
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by   public   officers.  515,   528 

discharge  in  bankruptcy.  515,  528 
statutes    forbidding    assignment. 

515.  528 
validity    at    law    and    in    equity. 

515,  528 
See  also  Chosen  in  Action. 

ATTORNEY   AND   CLIENT. 

Disbarment : 
for  unofficial  misconduct.  445 

necessity    of    prior    conviction    of 
crime.  445 

Compensation  of  attorney:  after  re- 
pudiation   of    contract    of   employ- 
ment. 80 

Contingent    fees    after    substitution : 
recovery.  597 

Contract  of  employment :   compensa- 
tion   upon   repudiation.  80 

Fees:    recovery    of    after    discharge. 

597 

Privileged  communications.     253,  265 

AWARD   AND   ARBITRATION. 

Arbitrators    need    not    follow    legal 

rules.  446 

Finality  of  award.  446 

Hearing  on   Sunday.  446 

Judicial  acts  involved.  446 

Provisions   of   insurance   policy   for: 

failure  of,  without  fault  of  either 

party.  687 

Revocability  of  decision.  446 

BAILMENTS. 

Bailee's      liability :      warehouseman's 
double   liability.  597 

Bankruptcy :    lease    with    option    of 
purchase.  446 

Carrier's    liability :    passenger's    bag- 
gage not  accompanied  by  owner. 

346 

Consignment    for    sale :    validity    in 

bankruptcy.  528 

Government  as  bailee  of  mail  matter: 

damages  recoverable  by  bailee. 

678 
Mail :  postmaster  as  bailee.  641 

Possession :    safe    deposit    company. 

345 

Safe   deposit   companies :    relation   to 

clients.  345 

Uniform    Warehouse    Receipts    Law. 

597 
Warehousemen :    double    liability    of. 

597 
BANKRUPTCY. 
Assets : 

contingent  remainders.  66,  81 

equality   of   distribution.  491 

Assignee :    rights    of.  497 


Assignment : 
creditor   who   participated   in   can- 
not   found    bankruptcy    petition 
thereon.  494 

for   benefit  of   creditors,   as   fraud 
on   Bankrupt  Act.  494 

for  benefit  of  creditors,  conditions 
requiring   releases.  528 

for    benefit    of    creditors,    partial 
assignments.  528 

for  benefit  of  creditors,  effect   of. 

369 
Bailments : 
lease  with  option  of  purchase.  446 
consignment  for  sale.  528 

Bankrupt  not  entrusted  with  man- 
agement of  his  own  estate.  495 
Bankrupt  Acts:  not  applied  to  cer- 
tain classes  of  debtors.  507 
Chancellor:  functions  of.  500 
Chancery:  jurisdiction  of.  500 
Contingent  claims :  provability. 

158,   164 
Corporations : 

power    of    equity    to    dissolve    in- 
solvent  corporations.  378 
jurisdiction     of     equity     over     in- 
solvent. 376 
application    of    bankrupt    acts    to. 

507 
friendlv  bill  for  administration  of. 

379 
bill   for  administration  of  may  be 
filed   in   collusion   with   the   cor- 
poration. 379 
Court   takes    jurisdiction   only   to  li- 
quidate. 382 
Creditors : 
priorities  levelled  by  courts.       497 
election    to    remain    out    and    sue 
debtor   no   longer   exists.         495 
bond  creditors  prohibited  by   stat- 
ute   from    proving    for    penalty. 

496 
Creditors'    representative:    rights    of. 

497 
Creditors'     rights:     development    of. 
279,  369,  491 
Debtor's  absence  from  country  does 
not  give   equity  jurisdiction.  491 
Debtor's   property:   power   of   equity 
to  take.  384 

Debts     under     seal:     formerly     out- 
ranked  simple  debts.  373 
Deceased  debtor : 
application  of  bankrupt  acts  to.  508 
jurisdiction    of    equity.  37° 
administration    of    estate    of.      371 
Discharge  of  assignments :  unearned 
wages.                                 5I5>  528 
Discharge : 
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effect  on  liens  on  exempt  property. 

64,   81 
obtaining    property    by    false    pre- 
tenses. 165 
prior:    §  14  b.                                  257 
six    year    period.                             257 
Distribution    of    assets :    equality    of. 

491 
Election    of   creditor    no   longer   ex- 
ists. 495 
Employer    bankrupt :     provability    of 
unearned  wages.               158,*  164 
Equity : 
will   not   enjoin   suits   at  law   even 
after    taking    jurisdiction.        383 
basis   of  jurisdiction   of.  377 
jurisdiction  over  estate  of  deceased 
debtor.  370 
Examination     of     bankrupt :     before 
adjudication,  validity.  256 
Execution :   after  act  of  bankruptcy. 

496 
Exemptions : 

right    to    claim    exemption    limited 
to  the  bankrupt.  64,  81 

dissolution     of     liens     on     exempt 
property.  64,  81 

waiver  of  right  to.  64,  81 

lost   because   of   bankrupt's    fraud. 

64,   81 

False   pretenses  of  bankrupt :    surety 

induced  by.  165 

Federal   Bankruptcy  Acts  construed : 

Act  of  1841.  158,  164 

Act  of  1867.  158,  164 

§  35  440,  447 

Act  of   1898: 

§  14  b.  257 

§  14  b  (3).  165 

§  17  a  (2).  165 

§  47  a  (2),    Amendment   of    1910. 

257;   517.  530 
§  60  a.  440,  447 

§  60  b.  440,  447 ;  530 

§  63  a.  158,   164 

§  67  e.  530;  64,  81 

§  67  f.  64,  81 

§  67  d.  515,  528 

§  70  a  (s).  66,  81 

Federal     Courts:     jurisdiction     over 
estate    of   deceased   debtor.     374 

Fraudulent    conveyances : 

right  of  assignee  to  set  aside.  498 
relief  against,  in  equity.  388 

statute  of,  receiver's  rights   under. 

385 

rights  of  mortgagee.  529 

payment  to  renew  debt.  530 

see  also  Fraudulent  Conveyances. 

Judgment  creditor : 

must  prove  claim  before  master  in 
Chancery.  384 


trustee  has  the  powers  of.  503 

Judgment  creditor's  bill : 

distinguished  from  bill  for  general 

administration.  379 

judgment  as  prerequisite  to.       386 

Jurisdiction : 

of  Chancery.  500 

exemptions.  64,  81 

Legislation :   early  English  Acts.  495 

Liens : 

destroyed  by  bankrupt  act.  497 

acquired    after   act    of    bankruptcy. 

496 
of  materialman  under  §  47  a   (2) 
as  amended  1910.  517,  530 

of  trustee,  date.  257 

pledge   without   delivery.     339,  357 
Lienor :    rights  of,   preserved.         382 
Lunatic  debtor :    application  of  bank- 
rupt  acts   to.  508 
Management     of     bankrupt's     estate 
not  entrusted  to  bankrupt.       495 
Mortgage :    See   Mortgages. 
Partnership :       creditors      have      no 
equity    in    property    of.  376 
Personal    property :    considered    pri- 
mary fund  for  payment  of  debts. 

373 

Preference : 
relief   against,   in   equity.  388 

recording,  as  a.  440,  447 

avoided    under   statute.  501 

forbidden   in   some   states.  510 

payment  to  renew  debt.  530 

priority  of  public  claims.  358 

Priority    under   47    a    (2),    amended 
1 910:     materialman's     lien. 

5i7,  530 
Probate  courts:  jurisdiction  of.  373 
Provable  debt :  contingent  claim. 

158,  164 
Receiver : 

will   not   run   business.  381 

rights  of  under  Statute  of  Fraudu- 
lent   Conveyances.  385 
powers   of.                                        385 
examination    by ;    receiver's    right 
to   examine  before   adjudication. 

256 
see  also  Receivers. 
Recording   Acts :    rights   of    receiver 
under.  386 

Representative  of  creditors.  494 

Reputed     ownership :     right     of     as- 
signee    to     take     advantage     of. 

498 
Rescission     by     defrauded     vendor : 
rights    against   trustee.  258 

Schedule :    privilege    against    self    in- 
crimination. 677 
Six    years    period :  prior    discharge. 

257 
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Statutes:    formerly    applied    only    to 

traders.  5P5 

Surety:  false  pretenses  inducing  one 

to    become    surety    to    bankrupt. 

165 

Tenant  bankrupt:  provability  of  rent 

for   term.  158,    164 

Traders:      application     of     bankrupt 

acts  to.  505 

Trustee : 

powers  of.  49$ 

rights    of    under    Amendment    of 

1910,    47    a    (2)  ;    materialman's 

lien    filed    after    adjudication    in 

bankruptcy.  5J7.  53° 

date  of   lien.  257 

Voidable    transfers:    assignments    of 

accounts.  53° 

BANKS   AND    BANKING. 

Checks : 

effect  of  drawing  checks  to  order. 

490 
crossed  checks.  4&7 

need  not  be  payable  to  bearer.  488 
right  of  holder  to  sue  drawer.  487 
revocation     under     Bills     of     Ex- 
change   Act.  486 
death   of    drawer   as   affecting   au- 
thority of  bank  to  pay.  486 
date  must  be  written  out  in  some 
countries.  485 
taxed  differently  when  made  paya- 
ble where  drawn.  485 
must  contain   word  "check"   under 
Uniform  Law.  485 
cannot    be     accepted     or    certified 
under    Bills    of    Exchange    Act. 

486 
international.  482 

as  bills  of  exchange.  485 

Directors:   liability  for   negligence. 

447 
Double    liability    of    stockholders: 
limitation    of   actions.  448 

accrual  of  action.  448 

Insolvency:  paper  indorsed  for  col- 
lection. 598 
International  checks.  482 
Joint  and  alternate  deposits.  165 
Stockholders :  liability  of  pledgee  of 
stock  as  shareholder.       432,  460 

BENEFICIAL  ASSOCIATIONS. 
See  Mutual  Benefit  Associations. 

BILLS    AND    NOTES. 
See  Negotiable  Instruments. 

BONDS. 

See  Covenants. 


CARRIERS. 
Car    detention:     demurrage    charges 
for,  lien.  166 

Contracts    to    maintain    railway    sta- 
tions :    specific   performance.    612 
Conversion :    liability    of    carrier    for 
loss  of  mail.  640 

Damages :  recovery  of,  under  Inter- 
state   Commerce    Act. 

68,  81 ;    512,   539 
Demurrage  charges :  lien.  166 

Discrimination :    damages    under    In- 
terstate Commerce   Act. 

68,  81 :  512,  539 
Interstate     commerce :     See     Inter- 
state Commerce. 
Intrastate  commerce :  rate  regulation. 

442,  449 

Liability : 

passenger's  baggage.  346 

sparks     setting     fire     to     abutting 

property.  S31 

Mail :  liability  for  loss  of.  632 

Mail  carriers :  tort  liability  of.       632 

Negligence :    contributory    negligence 

of    owner    of   abutting    property. 

531 
Nuisance :   operation   of   railroads. 

590,  610 
Oil   carriers:   power  of  Congress  to 
regulate.  662,  687 

Passenger's    bacrorage :    where    owner 
is  not  a  passenger.  346 

Pipe    lines :    power    of    Congress    to 
regulate.  662,  687 

Property    owner   contiguous   to   rail- 
road: duty  of  care.  53* 
Rates: 

state  regulations.  442,  449 

Minnesota  Rate  Cases.  122 

regulation    of    intrastate    rates    by 
Congress.  583.  607 

regulation.  522,  542 

see  also  Interstate  Commerce. 
Rebates :    damages    under    Interstate 
Commerce  Act.    68,  81 ;  512,  539 
Regulation : 
federal,  over  carriers  of  oil. 

662,  687 
federal,   of   intrastate   rates. 

583,  607 
by  States:   reduced  rate  tickets. 

442,  449 
Right  of  way: 

lien  upon,  enforcement  by  sale  of 

personalty.  63,  89 

exemption  from  local  assessments. 

63,  89 

State     regulation     of     reduced     rate 

tickets.  442,   449 

Tort  liability  of  mail  carriers.       632 
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White  Slave  Act. 


429,  450 


CHATTEL  MORTGAGES. 

Alteration  of  instruments ;  affixing 
name  of  witness.  80 

Unrecorded  mortgage:  possession  in 
another  mortgagee  as  sufficient 
delivery.  347 

CHOSES  IN  ACTION. 

Assignment:  voidable,  in  bankruptcy. 

530 
Stock :    assignment  to  pledgee. 

432,  460 
Unearned  wages :  validity  of  assign- 
ment. 515,  528 

CONFLICT  OF  LAWS. 

Admiralty:  torts  on  high  seas.     445 
Alimony :  agreement  making  divorce 
a    condition    precedent.  82 

Comity : 
foreign    judgment    obtained    with- 
out personal   service.  259 
in   enforcement  of   foreign   statute 
having  penal  characteristics.  259 
Contracts:   contrary  to  public  policy 
of  lex  loci.  82 
Corporations : 
individual  liability  of  stockholders. 

449 

domicile  of.  168 

Divorce :      agreement      for     alimony 

made  out  of  court.  82 

Domicile : 

execution   of  power  by   will.     166 

as    basis    of    jurisdiction    without 

personal  service.  259 

animus  manendi.  347 

residence  as  inference  of  intention. 

347 
of    corporation.  168 

Judgments,       foreign:       jurisdiction 
over    non-residents    in    personal 
actions,  without  service  of  proc- 
ess. 259 
Jurisdiction :    foreign    corporations. 

168 
Lex  loci: 

waiver  of.  579 

contracts  contrary  to  policy  of.  82 
Limitation  of  liability:  torts  on  high 
seas.  445 

Punitive     damages     as     determining 
penal  character  of  foreign  stat- 
ute. 259 
Real  property :  situs  for  probate  of 
will.                                              449 
Situs:   stock.  168 
Treaties :       conflicting      with      state 
laws.                                    667,  680 


Wills :   probate  of,  where   domiciled. 

449 
CONSPIRACY. 

Boycott  as :  strike  to  compel  another 

to  join,  unlawful.  694 

Combinations  to  boycott  open  shops: 

injunction.  532 

In    restraint   of   trade :     as   a   crime. 

532 
CONSTITUTIONAL  LAW. 
Action  for  penalty : 
conviction     by     preponderance     of 
evidence.  163 

assessment    by    court.  79 

Bankruptcy :  uniformity  of  regula- 
tions. 330,  348 
Citizenship :  does  not  include  right 
to  vote.  336,  348 
Civil  status  of  convicts.  592,  598 
Commerce    clause :    See    Interstate 

Commerce. 
Commissions : 

effect  on  separation  of  powers.  14 
jurisdiction.  15 

Congress,  power  of: 
Commerce  Clause,  Minnesota  Rate 
Case.  122 

Commerce  Clause,  to  define  inter- 
state  commerce.  330,  348 
right  to  adopt  State  law.    330,  348 
over   pipe   lines.  662,  687 
to    make    carriers    of    oil    common 
carriers.  662,  687 
to  exclude  articles  from  interstate 
commerce.                           330,  348 
when    exclusive    of    States',    Com- 
merce  Clause.                   330,  348 
to  regulate  the  ballot.         336,  348 
intrastate  rate  regulation.    583,  607 
Constitutions :      validity     of     grand- 
father  clause.                    336,   348 
Contempts  :    statutes  permitting  criti- 
cism of  courts.                 160,   167 
Contracts :    validity    of    statute    ex- 
empting  pledgee   of    stock   from 
liabilities    of    shareholder. 

432,  460 
Convicts :  civil  status.  592,  598 

Courts :     power    to    review    govern- 
or's acts.  599 
Crimes :    statute    making    intent    im- 
material.                                       600 
Delegation    of    legislative    power   by 
Congress  to   a   state   legislature. 

330,  348 
Due   Process  of  Law: 
Magna  Carta  and  lex  tertae.      27 
disbarment  of  attorney,  not  taking 
of  property.  445 

trial  by  jury.  31 

protection     of     foreign     copyright, 
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patent,    and    trade    mark    rights 

under   the   Kahn   Act.  52 

special  assessments  as  violative  of. 

62,  89 
statute    creating    absolute    liability. 

73,  82 
liability   of   automobile   owner    for 
torts  committed  by  a  stranger. 
73,.  82 
pipe     lines     as     common     carriers 
under  federal  law.  662,  687 

statutory     liability     of     automobile 
owners.  73,    82 

aliens.  260 

right   to   vote.  336,   348 

power     of     legislature    to     compel 
municipal    corporations    to    levy 
tax  or  incur  debt  for  local  pur- 
pose. 407 
disbarment  of  attorney  not  punish- 
ment  for   crime.  445 
waiver  of.  572 
power  of  judiciary  to  review  gov- 
ernor's acts.  599 
Eleventh  Amendment : 

suits    against    states    under    Four- 
teenth  Amendment.         436,  449 
suit    against    state    officers    under 
Fourteenth     Amendment. 

436,  449 
Eminent  Domain  :  power  of  Congress 
to  regulate   carriers  of  oil. 

662,  687 
Equal  protection  of  the  law : 

law  prohibiting  aliens  from  carry- 
ing shot  guns.  260 
foreign    corporation.            434,   455 
Eugenics  :  police  power.  599 
Expansion    of    powers    by    interpre- 
tation :      national      encroachment 
upon   states.  123 
Ex  post  facto  law :    change   in   rule 
of  evidence.                                 351 
Fifteenth    Amendment :     validity    of 
grandfather  clauses.         336,  348 
Fifth     Amendment :     self-incriminat- 
ing bankruptcy   schedule.         677 
Fourteenth  Amendment : 
divesting  of  rights  by  judicial  de- 
cisions.    ...                  .  334,.  349 
federal  jurisdiction  over  its  viola- 
tion by  states  officers.     436,  449 
special   assessments    exceeding   en- 
hancement  of   value.            62,  89 
Fourth    Amendment :    See    Searches 

and    Seizures. 

Freedom     of     the     press :     libel     on 

judge.  160,  167 

Full    faith    and    credit :    probate    of 

will.  449 

Game  laws :   regulation  of  interstate 

shipment   of   game.  330,   348 


Indians :  status  of.  587,  607 

Inspection  fees:  control  of.  532 

Interstate  commerce :  see  Inter- 
state Commerce. 

Interstate  Railroads :  regulation  by 
Congress    of    intrastate    rates. 

583,  607 

Intoxicating  liquors:  regulation  of, 
under    Webb-Kenyon    Law.    321 

Intrastate  Commerce :  state  regula- 
tion. 442,  449 

Judicial  power :  divesting  of  rights 
by  judicial  decision.         334,  349 

Jury:  right  of  trial  by:   See  Jury. 

Legislature,  power  of :  Congress 
making  pipe  lines  common  car- 
riers. 662,  687 
compelling  municipal  corporation 
to  levy  tax  or  incur  debt  for  local 
purpose.  407 
compelling  municipal  expendi- 
tures. 407 

Limitation  on  right  to  contract :  night 
work  of  women.  692 

Limited  Liability  Act :  exemption  of 
sovereign.  260 

Municipal  Corporations :  tax  for 
local  purpose  imposed  by  legisla- 
ture. 407 

See  also  Municipal  Corporations. 

Ordinances  restricting  retail  stores, 
constitutionality   of.  458 

Pardoning  power,  effect  on  self-in- 
crimination. 352 

Police  power:    See  Police  Power. 

Qualification  of  voters  :  power  of  leg- 
islature to  extend  suffrage  to 
women.  679 

Regulation    of    rates:     business    af- 
fected with  a  public  interest.    534 
See  also  Interstate  Commerce  and 
Public  Service  Companies. 

Removal  of  causes :  protected  from 
state  interference.  454 

River  boundaries :  concurrent  crim- 
inal jurisdiction  over.     249,  261 

Sales  in  Bulk  Acts :    validity.         533 

Searches  and   Seizures : 
petition    to     return     evidence    ob- 
tained by.  338,  348 
admission  of  evidence  obtained  by. 
338,  348 

Self-incrimination :  bankruptcy  sched- 
ule. 677 
effect   of   unaccepted   pardon.     352 

Separation    of    Powers :     theory    and 

development  in  United  States.     / 

modern  tendencies.  5,  12 

Sherman  Anti-Monopoly  Act :  See 
Interstate  Commerce. 

Stare  Decisis:  divesting  of  rights  by 
judicial    decision.  334,  349 
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State   courts:   jurisdiction    on    rivers 
beyond  boundaries.  249,  261 

States :      powers     of,     infringed     by 
treaties.  667,  680 

taxation    of    corporation    engaged 
in  interstate  and  intrastate  com- 
merce. 434,  455 
license    taxation    of    foreign    cor- 
poration.                            434,  455 
control  of  state  inspection  fees.  532 
power  over  intrastate  rates  of  in- 
terstate carriers.               583,  607 
See  also  States. 
Suffrage  for  women :    power  of  leg- 
islature to  give.  679 
Taxation :    See  Taxation. 
Treaties:  displacement  of  state  laws 
by.                                        667,  680 
Indians.                                    587,  607 
Validity    of    statutes    restricting    as- 
signments of  unearned  wages. 

5i5,  528 
Vested    rights :    application    of    doc- 
trine  of   stare   decisis  to. 

334,  349 
Waiver  of  constitutional  rights.  571 
Webb-Kenyon  Liquor  Law.  321 

White  Slave  Act.  429,  450 

CONTEMPT. 

Basis  of.  160,  167 

Civil :     preponderance     of     evidence 
sufficient.  246,  264 

Constructive.  160,   167 

Criminal :  proof   required.     246,  264 
Libels.  160,  167 

Newspaper  publications.  160,   167 

Power  to  punish :   libels  on  court. 

160,  167 
Refusal  to  testify  tending  to  incrim- 
inate     after      unaccepted      par- 
don. 352 
CONTRACTS. 

Acceptance   of   option.  680 

Alimony :    agreements   made   out   of 
court.  82 

Arrest :  fraud   in   contracting   or   in- 
curring the  liability.  256 
Attorney  and  client: 

contingent    fees    after    substitution. 

597 
See  also  Attorney  and  Client. 
Breach :   Measure  of  recovery. 

154,  170 
Collection  and  furnishing  of  informa- 
tion :    mercantile  agencies. 

205,  296 
Compromise  as  consideration.  258 
Conditions :     waiver.  261 

Conditions  precedent :    divorce.       82 
Consideration : 
doubtful  claim  as.  258 


promise  to  pay  interest.  600 

promise  not  to  sue.  600 

Contingencies:    Statute  of  Frauds. 

„       .  693 

Convicts :    power    to    contract. 

592,  598 

Damages :    see  Damages. 

Defences :   restraint  of  trade. 

151.   »6? 
Escrows :  contracts  of  sale  as  neces- 
sary auxiliaries   of.  399 
Extension    agreements :    promise    to 
pay  interest  as  consideration.  600 
Fraud :  impostor  dealing  face  to  face. 

85 
Gambling  contracts: 
lotteries.  603 

recovery  of  deposit.  179 

Husband  and   wife :    alimony  agree- 
ment. 82 
Illegality :   restraint   of   trade. 

15*.  l67 
Implied   contracts:    director's    recov- 
ery on  implied  contract  for  com- 
pensation. 349 
Insanity.                                     674,  687 
Lex  loci  contractus:    waiver  of.     579 
Marriage  contracts  :  agreements  lead- 
ing to  dissolution  of.  82 
Municipal  contracts :    rights    of    sub- 
contractors.                                175 
See  also  Municipal  Corporations. 
Mutuality    in    action    for    injunction : 
power  to  terminate  contract.   686 
Officers    and    state :     right    to    com- 
pensation. 90 
Option :      what     constitutes     accept- 
ance.                                            680 
Past     consideration :      new     contract 
based  on  payment  to  renew  debt. 

530 
Performance : 
substituted  performance.  261 

varying  mode  of  performance.    261 
Pooling     agreements :     specific     per- 
formance. 602 
Promise    not   to   sue:     consideration. 

600 
Public  policy : 
agreements   facilitating  divorce.  82 
restraint  of  trade.  151,  167 

secret   agreement   to  pay   for   con- 
ducting recall.  601 
Receivers :  357 

See  also  Receivers. 
Release :    necessity  of  tender  of  con- 
sideration. 92 
Rescission :  see  Rescission. 
Restraint  of  trade  at  common  law : 
necessity  of  sale  of  good  will. 

151.  167 
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Rights  of  third  parties  on  contrac- 
tors' bonds.  669,  680 

Seamen's  contracts :  duty  to  owners' 
vessels  as  bar  to  salvage  claims. 

344 

Specific  performance : 
maintaining  railway  stations.       612 

See  also  Specific  Performance. 

Statute  of  Frauds :  see  Statute  of 
Frauds. 

Stockholders :  liability  of  pledgee 
who  appears  on  books  to  be 
shareholder.  432,  460 

Theatre  tickets.  608 

Third  parties :  rights  on  contractors' 
bonds.  669,  680 

Time  for  performance :  extension 
of.  261 

Venue.  552 

Wagering  contracts : 
stockbroker's  deposit.  179 

recovery  of  deposit.  179 

Waiver :  parol  waiver  under  Statute 
of  Frauds.  261 

Wills : 
joint   and   mutual    made   in    pursu- 
ance of  contract.  95 
contract   to   make   mutual ;    specific 
performance  under  the  Statute  of 
Frauds.                                        272 

CONVERSION. 

Mail  carrier :  liability  for  loss  of 
mail.  640,  678 

Mitigation  of  damages :  return  of 
property.  82 

COPYRIGHTS. 

License  restriction :  resale  price, 
copyrighted  books.  167 

Protection :  foreign  rights  under  the 
Kahn  Act.  55 

Resale  price :    right  to  regulate.     167 

Sherman  Anti-Monopoly  Act:  com- 
bination to  regulate  resale  price. 

167 

CORPORATIONS. 

Agency :  corporation  not  agent  of 
stockholders.  470 

Alienation  of  property : 

interest  of  the  State.  168 

rights  of  minority  stockholder.  168 

Assets :    forfeiture  to  superior  body. 

269 

Bankruptcy:    application  of  bankrupt 

acts  to  corporations.  507 

Beneficial  associations :    see  Mutual 

Benefit  Associations. 
Conflict  of  laws : 

individual  liability  of  stockholders. 

449 


See  also  Conflict  of  Laws. 
Contracts  with  the  State :    president 
of  corporation  also  state  officer. 

90 
Creditors:    right  to  sue  directors  for 
negligence.  447 

Crime :    liability  of  stockholders   for 
their  individual  acts.  472 

Criminal  liability.  241,  262;  469 

De  facto  corporations:    eminent  do- 
main. 534 
Directors : 
implied  contract  for  compensation. 

349 
liability  for  negligence.  447 

Dividends: 
extraordinary    dividends :    distribu- 
tion between  life  tenant  and  re- 
mainderman. 262 
extraordinary     dividend ;     whether 
capital   or   income.  262 
accretion  of  capital  as  basis  for. 

524.  534 
available  profits.  524,  534.  601 

calculation    and    division    of. 

„    .  .  524.  534 

Eminent   domain :  de  facto  corpora- 
tions. 534 
Entity :  corporate  situs  of.  168 
Entity  theory : 
sometimes    disregarded.               470 
application  of.                                471 
conflicting  theories  as  to.            479 
Existence  outside  of  state  of  incor- 
poration :   transfer  office  in   for- 
eign   jurisdiction.                        168 
Foreign  corporations : 

service  of  process.  251,  268 

right  to  plead   Statute   of   Limita- 
tions. 251,  268 
entitled     to     equal    protection     of 
laws.                                     434,  455 
engaged    in    interstate    and    intra- 
state   commerce ;    license    taxa- 
tion of.  434,  455 
forfeiture  of  license  on  account  of 
removal   of  cause.  454 
constitutional    rights ;    removal    of 
causes.  454 
jurisdiction    over   in    suit   by   non- 
resident. 602 
Fraudulent   dismissal   of   action :   re- 
instatement  and   continuance   by 
stockholders.  83 
Incorporated  in  two  or  more  states : 
judgment   in   one   state  bars  ac- 
tion  in   others.                            478 
Indictment  of.                                    47s 
Insolvent : 
jurisdiction  of  equity  over.         375 
winding  up  of  in  England.         378 
equity's  power  to  dissolve.         378 
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will   for  administration  of  may  be 
filed    in   collusion    with   corpora- 
tion. 379 
Insolvency :     statutory     liability     of 
stockholders   for   interest. 

5i9.   535 

Intent  ascribed  to.  476 

Joint  liability  with  agent :  slander 
by  agent.  350 

Liability  for  slander :  slander  not 
expressly   authorized.  350 

Liability  for  exemplary  damages : 
slander   by  agent.  350 

Limitation  of  actions :  foreign  cor- 
porations. 251,  268 

Pooling  agreement  of  stockholders : 
specific   performance.  602 

Promissory  note:  purchase  of  own 
stock.  451 

Promotors :    remuneration.  450 

Service  of  process :  limitation  of  ac- 
tions. 251,  268 

Services  performed  prior  to  organi- 
zation :  remuneration  of  pro- 
motors.  450 

Situs  of  stock :  transfer  office  in  a 
foreign  jurisdiction.  168 

Stock:  see  Stocks  and  Stock- 
holders. 

Stockholders : 
minority ;  alienation  of  property. 

168 

liability    of    pledgee    of    stock    as 

shareholder.  432,  460 

liability :    conflict   of   laws.  449 

liability  for  interest.  519,  535 

Surplus  profits :  purchase  of  own 
shares  from ;   promissory  note. 

_         ,    '  45i 

Transfer  of  property :  interlocking 
directorate.  168 

Trust  fund  theory:  equity  jurisdic- 
tion over  insolvent  corporation 
justified  by.  376 

Trusts :  corporation  not  trustee  for 
stockholders.  470 

Ultra  vires:  right  to  make  accommo- 
dation payee.  610 

COUNTERCLAIM  AND  SET 
OFF. 

Equitable    set    off:    claims    not    yet 

matured.  84 

Judgment :  assignee   for  value.      456 

COURTS. 

Conservators  of  social  justice.       in 

Federal  courts : 
action  for  penalty.  79 

jurisdiction    of    Indians.      587,  607 

Foreign    courts:    influence    in    deter- 


mining    characteristics    of     for- 
eign statute.  259 
Functions :   regulation  of  rates. 

.    .  522,  542 

Indians  :  jurisdiction.  587,  607 

Inspection    fees :    control    of.  532 

Jurisdiction  of  New  York  Court  of 
Appeals.  164 

Jurisdiction :  non-residents.  602 

Libel  of  judge:  160,  167 

See  also  Contempts. 
Powers : 
appointment  of  receivers.  459 

review  of  governor's  acts.         599 
Regulation  of  rates.  522,  542 

Removal  of  causes :  protected  from 
state   interference.  454 

State:   jurisdiction   of   Indians. 

587,   607 
COVENANTS. 

Bond  creditors  prohibited  by  statute 
from  proving  against  bankrupt's 
estate   for   penalty.  496 

Covenant  not  to  assign :  liability  for 
rent  after  reassignment.  88 

Restrictive :  change  in  character  of 
neighborhood.  438,  459 

CRIMINAL    LAW. 

Action  for  penalty :  conviction  by 
preponderance  of  evidence.     163 

Admissions  by  third  parties :  to 
prove  innocence  of  defendant. 

624 

Attempt :    solicitation   not  attempt. 

681 

Bigamy :  common  law  marriage.    269 

Clubs :   sale   of   intoxicating   liquors. 

604 

Concealed  weapons :  construction  of 
statutory    prohibition.  535 

Concurrent  jurisdiction:  river  boun- 
daries. 249,  261 

Conditional  pardons :  right  to  re- 
voke. 452 

Confessions  of  third  parties :  to 
prove  innocence  of  defendant. 

624 

Consent :  other  acts.  605 

Contempts,  criminal :  see  Contempts. 

Continuing  offences :  proof  of  time 
as  an  essential  element.  356 

Convicts :  civil  status.  592,  598 

Corporate   responsibility   for   crime. 

469 

Corporations : 

indictment  of.  473 

liability  of   stockholders  for  their 

own   acts.  472 

liability    for  crimes.  241,  262 
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Declarations    of    alleged    victim    as 
exculpatory  evidence.  627 

Declarations  of  defendant:  exculpa- 
tory declarations.  621 
Disbarment  of  attorney :  not  punish- 
ment for  crime.  445 
Double  jeopardy:  when  jeopardy  at- 
taches.                                        603 
Evidence : 
tending    to    incriminate    after    un- 
accepted pardon.                        352 
dying  declarations.                520,  537 
trailing  by  bloodhounds.              535 
crime  against  wife;  competency  of 
wife  to  testify  against  husband. 

537 
other  crimes.  605 

common   law  marriage ;   bigamy. 

269 
failure  to  sue  as  evidence  of  lar- 
cenous intent.  263 
independent    crimes ;    evidence    of 
guilty  knowledge.  171 
disclosing     independent     offenses ; 
election  by  state.  169 
See  also  Evidence. 
Exculpatory  declarations : 
by  alleged  victim.                           627 
of  third  parties.                              624 
by  defendant.                                  621 
Ex   post   facto    legislation :  evidence 
change  in   rules  of.                   351 
Extradition :  See  Extradition. 
False  pretences : 
obtaining     property     by     inducing 
one  to  become  surety.              165 
venue.                                               351 
gambling  contracts :  lotteries.     603 
Habeas  corpus :  See  Habeas  Corpus. 
Indians:  jurisdiction   of   crimes. 

587,  607 

Indictment    of    corporations.  473 

Information  charging  misdemeanor: 

election  of  offense  by  state.      169 

Intent : 

failure  to  sue  as  evidence  of  lar- 
cenous. 263 
exculpatory     declarations     of     de- 
fendant as  evidence  of.  621 
statute  doing  away  with.              600 
ascribed   to   corporations.            476 
not     essential     part     of     statutory 
crimes.                                          474 
Intoxicating  liquors :  sales  by  clubs. 

604 
Jury :  see  Jury. 

Knowledge :  not     essential     element 

of  statutory  crime.  474 

Landlord    and    tenant :  responsibility 

for     tenant's     criminal     use     of 

premises.  600 

Larcenv :  failure  to   sue  as   evidence 


of   felonious  intent.  263 

Limitation   of   actions:  See   Limita- 
tion of  Actions. 

Lotteries :  popularity   contest.        603 

Malice :  exculpatory    declarations    of 
defendant  as  evidence.  621 

Manslaughter :  physician's  negligence. 

536 

Misdemeanor:  election  of  offense  by 
state.  169 

Negligence       of       physicians :  man- 
slaughter. 536 

Pardons :  right  to   revoke.  452 

Physician's      negligence :  manslaugh- 
ter. 536 

Premeditation :  exculpatory    declara- 
tions of  defendant  as  evidence. 

621 

Probation   laws :  suspension   of   sen- 
tence. 681 

Rape :  evidence  of  other  offense  be- 
tween   same   parties.  605 

Self    defence:  evidence    of    threats. 

352 
Sentence :  suspension  of.  681 

Solicitation : 
a  distinct  offence.  681 

not  an  attempt.  681 

Uxorcide :  exculpatory     declarations 
of  wife  as  evidence.  628 

Waiver  of  rights  of  accused.        571 

DAMAGES. 

Action    for    penalty:  assessment    by 
the  court.  79 

Actions :  accrual.  79 

Attorney  and   client :  repudiation   of 
employment  by  client.  80 

Consequential :  breach     of     contract. 

154.  170 

Exemplary :  liability    of    corporation 
as  principal.  350 

Flooding  of  lands.  174 

Innocent  trespass :  unauthorized  min- 
ing of  coal.  262 

Interstate    Commerce    Act:  recovery 
under.  68,  81 ;  512,  539 

Joint  tort  feasors :  liability.  178 

Limitation    of    actions :  flooding    of 
lands.  174 

Mitigation  of: 
evidence    after    default.  170 

return  of  converted  property.     82 

Mutual   benefit   associations :  wrong- 
ful expulsion  of  member.         89 

Rebating:  measure   of   damages   un- 
der   Interstate    Commerce    Act. 
68,  81 

Remittitur:    admission    of    excessive 
verdict.  262 

Rule    of:  as    test    of    character    of 
foreign  statute.  259 
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Torts :  joint  and  several  liability.  178 
Trespass :  overflow    of    lands.  79 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy. 
DEEDS. 

Acceptance     by    grantee :     presumed 
acceptance.  452 

Agent    to    deliver :  necessity   of    au- 
thority  under   seal.  393 
Alterations :  prsumptions  as  to  time 
of.  264 
Conditional  delivery :  389 
when   title   passes.  452 
deeds  conditional  on  happening  of 
some    certain    event.  452 
delivery    to    third    party    to    hold 
until   grantor's   death.  452 
effect  of  handing  deed  to  grantee 
before  satisfaction  of  conditions. 

396 
death  of  grantor  as  condition.  403 
doctrine  of  relation  back.  403 

grantor   loses   right   of   revocation. 

394 
necessity  of  second  delivery.       394 
Death  of  grantor  as  condition.     403 
Deed   presently :     distinguished    from 
delivery  in  escrow.  397 

Delivery: 
to  grantee's  agent ;  effect  of.       392 
necessity  of  physical  delivery.     390 
second    delivery    unnecessary   after 
satisfaction  of  condition.  395 

grantor  loses  right  to  revoke.    394 
question  of  intention.  393 

by    agent ;    necessity    of    authority 
under  seal.  393 

possession  retained  by  grantor;  ef- 
fect of.  392 
Delivery  in  escrow : 

in  general.  3&9 

as  necessarily  auxiliary  to  contract 

between  parties.  400 

distinguished  from  deed  presently. 

397 

Deposit   of   title   deeds :    creation   of 

equitable    mortgage.  672,  683 

Grantee's    agent :    effect    of    delivery 

to.  392 

Grantor's    agent:    effect    of    delivery 

to.  393 

Insanity.  674,  687 

Relation   back :   doctrine  of  in   cases 

of   conditional    delivery.  403 

Revocation :  grantor    loses    right    of 

after    delivery.  394 

Second   delivery:   not  necessary.   395 

Time  when  title  passes.  401 


DESCENT      AND      DISTRIBU- 
TION. 

See  Wills  and  Administration. 
DIVORCE. 

Alimony :    agreement    made    out    of 
court.  82 

Annulment  of  marriage :  non-age  of 
parties.  668 

Conflict   of   laws:    see    Conflict   ok 
Laws. 

Domicile:  see  Conflict  of  Laws. 

Legislative      divorce :      instances      in 
United   States.  2 

Public  policy:  contracts  in  contem- 
plation of  divorce.  82 

DOMESTIC  RELATIONS. 

See  Divorce,  Husband  and  Wife,  and 
Marriage. 

DOWER. 

Common  law :  in  real  and  personal 
property.  585,  605 

Devises  in  lieu  of  dower:  election  by 
wife.  585,  605 

New  York  Real   Property  Law. 

585,  605 

Statutes :  estate  of  wife.         585,  605 

EASEMENTS. 

Highway  :  access  to.  84 
Implication :  creation  by  necessity.  84 

Pews :  right  of  pewholder.  542 

Prescription :     ways     alongside  and 

across  railroad  tracks.  682 

Ways  by  necessity.  84 

ELECTIONS. 

Equity:  injunction  to  protect   politi- 
cal rights.  243,  263 
;  Legislative   regulation : 

ballot.  336,  348 

right  to  vote.  336,  348 

I  Primary  elections :  equitable  inter- 
vention to  prevent  fraud. 

243.  263 

1  Qualifications    of    voters :    power    of 

legislature  to  extend  suffrage  to 

women.  679 

j  Recall :   secret  agreement  to  pay  for 

conducting,    unenforceable.       601 

I  Vote :  nature  of  right  to.       336,  348 

EMINENT  DOMAIN. 

Congress :  power  to  make  pipe  lines 
common  carriers.  662,  687 

Exercise  of  by  de  facto  corporations. 

534 

Interest  acquired :  statute  granting  a 
fee.  170 

Taking,  what  constitutes :  pipe  lines 
as  common  carriers.         662,  687 
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EQUITY. 

Alienation    of    affections :  injunction. 

177 
Bankruptcy : 
function  of  chancellor.  500 

judgment  creditor  required  to  prove 
claim  before  master.  384 

jurisdiction  in.  500 

power    to    take    debtor's    property. 

384 
suits  against  debtor  in  other  courts 
not  enjoined.  383 

see  also  Bankruptcy. 
Chancellor :     function    of,    in    bank- 
ruptcy. 500 
Corporations :   power  to  dissolve  in- 
solvent corporations.  378 
Elections :     protection     of     political 
rights.                                 243,  263 
Equitable   liens :  assignments   of   un- 
earned wages.                     515,  528 
Fraud :    duty   to   disclose   facts. 

539,  608 
See  also  Fraud. 

Good  faith :  joint  adventures.  539,  608 
Injunction:    see  Injunctions. 
Insolvency :   enforcement  of  creditor's 
rights.  285,  289 

Insolvent  corporations:  jurisdiction 
over.  376 

Jurisdiction : 
basis  of,  over  estates  of  debtors.  377 
deceased  debtor.  370 

fraud  in  probating  wills.  543 

insolvent  corporations.  376 

not    created    by    debtor's    absence 
from  country.  491 

not  limited  to  protection  of  prop- 
erty  rights.  243,  263 
Lien,  equitable :    see  Liens. 
Municipal     corporations :      rights     of 
sub-contractors.  175 
Political    rights :  control    over    elec- 
tion frauds.                        243,  263 
Receiver : 
powers  of.                                        385 
rights  of,  under  Statute  of  Fraudu- 
lent Conveyances.                       385 
Set-off:  distinguished  from  legal.    84 
Specific      performance,      of     pooling 
agreements  of  stockholders.    602 
See  also  Specific  Performance. 

ESTOPPEL. 

Bailee  estopped  to  deny  bailor's  title: 
double  liability.  597 

Creditor  participating  in  assignment 
cannot  found  bankruptcy  petition 
thereon.  494 

Insurance  receipt  for  premium.      538 

Stockholders :  liability  of  pledgee  of 
stock.  432,  460 


EVIDENCE. 

Adjudication  of  insanity  in  regard  to 
subsequent  contracts.        674,  687 
Admissibility : 
admissions  of  third   parties.       624 
confessions  of  third  parties.        624 
evidence    tending    to     incriminate, 
after  unaccepted  pardon.         352 
habit  evidence.  453 

Admissions :     failure   to   sue   as    ad- 
mission   of    invalidity    of    claim. 

263 
Attorney  and  client :  privileged  com- 
munications. 253,  265 
Bankruptcy  :  validity  of  examination 
before  adjudication.  256 
Bigamy :  common  law  marriage.  269 
Bloodhounds  :  trailing  by.  535 
Character  evidence : 

in  civil  actions.  353 

to  impeach  witness.  155,  172 

Common     law     marriage:     bigamy, 

prosecution  for.  269 

Confessions  of  third  parties.         624 

Constitutional      law :  admission      of 

evidence    unlawfully    obtained. 

338,  348 

Corroboration  of  a  witness :  previous 

statements.  171 

Crime   against    wife:    competency   of 

wife  to  testify  against  husband. 

537 
Criminal  law : 
admissibility    of    evidence    tending 
to    incriminate    after    unaccepted 
pardon.  352 

change  in  rules  of  evidence  as  ex 
post  facto.  351 

evidence  disclosing  separate  crimi- 
nal   offences,    election    by    State. 

169 
failure  to  sue  as  evidence  of  lar- 
cenous intent.  263 
independent  crimes: 
evidence   of   guiltv   knowledge. 

171 
larceny,    failure    to    sue    as    evi- 
dence of  intent.  263 
trailing  by  bloodhounds.  535 
Declarations  against  interest.         624 
Declarations  by  defendant :    exculpa- 
tory declarations.                       621 
Dying   declarations,   admissibility   of. 

T-  ,  ,         ,  •  520'     537 

Exculpatory  declarations : 
declarations : 

by  alleged  victim.  627 

by    defendant.  621 

of  spouse.  628 

of  third  persons.  624 

Expert   testimony:   market   value   of 

land.  171 
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Former  similar  acts.  171 

Fourth  Amendment,  admission  of 
evidence  obtained  in  violation 
of.  338,  34.8 

Habit :    admissibility  to  show  negli- 
gence. 453 
Hearsay : 
admissions  by  third  parties.       624 
death     bed     confessions     of    third 
parties.  625 
declaration  of  alleged  victim.     627 
declarations  against  interest.        624 
threats  against  defendant  made  by 
deceased.  352 
Husband     and      wife:       exculpatory 
declarations  of  spouse.  628 
Impeachment  of  witness : 
character  evidence.               155,  172 
cross  examination.                155,  172 
cross  examination  of  witness  as  to 
market  value  of  land.  171 
See  also  Witnesses. 
Intent : 
exculpatory  declarations  of  defend- 
ant as  evidence  of.                   621 
failure  to  sue  as  evidence  of  lar- 
cenous.                                        263 
Interlineations :   will  admitted  to  pro- 
bate.                                            264 
Judgment  as  res  ad  judicata:    appeal 
pending.                                         266 
Judicial  notice  :    customs.  558 
Land   values :    admissibility  of  price 
paid  for  adjoining  property.     171 
Libel  and  slander:    opinion  that  libel 
referred  to  plaintiff.                 684 
Malice :    exculpatory   declarations  of 
defendant   as    evidence.  621 
Mitigation  of  damages  after  default. 

170 
Motion   for  new   trial :    admissibility 
of     jurors'     affidavits     to     show 
their  misconduct.  248,  264 

Negative  inferences,  validity  of.     263 
Negligence : 
habit  evidence.  453 

owner    of    property    contiguous    to 
railroad  not  negligent  as  a  mat- 
ter of  law.  531 
Negligence     actions :     functions     of 
court   and  jury,   Judge   Holmes' 
view.                                    341,  356 
Parol   evidence : 
to  vary  obligation  of  indorser.     605 
trusts.  273 
waiver  of  condition  in  contract.  261 
Parol  evidence  rule,  waiver  of.      574 
Premeditation :    exculpatory    declara- 
tions of  defendant  as  evidence. 

621 

Preponderance   of  evidence :     action 

for  penalty.  163 


Presumptions : 
alterations  in  a  will.  264 

of  death,  does  not  render  title  mar- 
ketable. 460 
Privileged  communications :  attorney 
and  client.                          253,  265 
Proof  of  handwriting  by  comparison : 
subscriptions   in   wills  proved  by 
comparison.  454 
Quantum  of  proof : 
action  for  a  penalty.            246,  264 
civil  actions  involving  criminal  is- 
sues.                                   246,  264 
contempt  proceedings.          246,  264 
Relevancy  :   failure  to  sue  as  evidence 
of  larcenous  intent.  263 
Reputation :  to   show   character. 

155,  172 

Res  gestae:  exculpatory  declarations 
of  defendant.  622 

Searches  and  seizures,  admission  of 
evidence  obtained  by.       338,  348 

Self-defence :    threats.  352 

Self-incrimination :  bankruptcy  sched- 
ule. 677 

Sexual  crimes  with  consent :  other 
acts.  605 

Trailing  by  bloodhounds.  535 

Trusts:    see  Trusts. 

Waiver  of  objections.  574 

Wills,  mutual :  as  intrinsic  evidence 
to  establish  existence  of  con- 
tracts. 272 

Witnesses :  reasons  for  knowledge 
of  land  values.  171 

See  also  Witnesses. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Actions  for  wrongful  death :  limita- 
tion of  actions.  609 

Banks  and  banking:  double  liability 
of  stockholders.  448 

Funeral  expenses,  liability  in  official 
capacity   for.  685 

Limitation  of  actions.  609 

EXTRADITION. 

Habeas  corpus,  questions  which  can 
be  raised  in.  665,  685 

Proceedings    before    governor :    how 

far  reviewable  on  habeas  corpus. 

665,  685 

FALSE  IMPRISONMENT. 

See  Torts. 

FEDERAL   PRACTICE. 

Action  for  penalty: 
assessment  by  the  court.  79 

conviction  by  preponderance  of  evi- 
dence. .163 
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Jurisdiction:  estate  of  deceased 
debtor.  374 

Mandamus  against  successors  in  of- 
fice: limitations  on  30  U.  S. 
Stat.  822.  270 

FELLOW  SERVANTS. 

See  Master  and  Servant. 

FRANCHISES. 

Forfeiture  through  sale  of  property. 

62,  89 

FRAUD. 

Duty  to  disclose  facts.  539 
Imposters :   passing  of  title  in  face  to 

face  dealings.  85 

Probate     of     will:      jurisdiction  of 

equity.  543 
Rescission :   see   Rescission. 

FRAUDULENT     CONVEY- 
ANCES. 
Actual  fraud  necessary.  529 

Good  faith  of  transferee.  529 

Rights  of  mortgagee.  529 

See  also  Bankruptcy. 

FRAUDULENT     CONVEY- 
ANCES   AND    SALES. 
Payment  of  minute  sum.  530 

Payment  to  renew  debt  as  fraudulent 
conveyance.  53° 

Sales  in  bulk,  constitutionality  of 
statute  rendering  invalid.  533 

FUTURE  ESTATES. 
"Dying  without  issue"  :    construction. 

461,  543 
Gifts,    construction    of:     aversion    to 
cutting  down  a  fee.  461 

Perpetuities,    rule    against :     applica- 
tion of,  to  gifts  after  death  with- 
out issue.  543 
Remainders,  contingent : 
alienability  of.                          66,  81 
as  assets  in  bankruptcy.          66,  81 
Vesting:    desire  to  hasten.      461,  543 

FIXTURES. 

Pews  :    rights  of  pewholder.  542 

GARNISHMENT. 
Homesteads :    proceeds  of  insurance. 

455 
GIFTS. 
Inter  vivos:  transfer  tax.  93 

Testamentary:  see    Wills    and    Ad- 
ministration. 

GUARDIAN     AND     WARD. 

Guardian  ad  litem  and  prochein  ami: 

liability  of  latter  for  costs.      350 

Habeas  corpus  for  custody  of  chil- 


dren :  res  adjudicata.  77,  91 

HABEAS  CORPUS. 

Avoidability :     excessive    judgments. 

86 

Custody  of  children :  res  adjudicata. 

77.  9i 

Interstate      rendition      proceedings : 

matters  which  can  be  discussed. 

665,  685 

Interstate  rendition  proceedings :  how 
far  act  of  governor  in  issuing 
warrant  is  reviewable.      665,  685 

Jurisdiction :  review  of  excessive 
judgment.  86 

Pleading  and  practice :  review  by 
habeas  corpus  of  excessive  judg- 
ment. 86 

Res  adjudicata:  in  proceedings  for 
custody  of  children.  77,  91 

HIGHWAYS. 
Abutting  owner:    rights  of.  86 

Easements:  See   Easements. 
Regulation  by  municipality  :   rights  of 
abutting  owners.  86 

Taxes :    labor  on  highwavs  as  a  tax. 

177 

HOMESTEADS    AND    EXEMP- 
TIONS. 

Insurance :    garnishment  of  proceeds. 

455 
Property  subject:    undivided  interest. 

606 
Tenancy  in  common.  606 

HUSBAND  AND  WIFE. 

Alienation  of  affections:  injunctions 
against.  177 

Alimony:   See  Divorce. 

Common  law  marriage :  bigamy, 
prosecution  for.  269 

Consortium:  loss  of,  action  by  wife. 

265 

Crime  against  spouse:  exculpatory 
declaration  of  spouse.  628 

Crimes  against  wife:  competency  of 
wife  to  testify  against  spouse. 

.537 

Custody  of  children:  res  adjudicata 
in  habeas  corpus  proceedings. 

77.  91 

Divorce :  see  Divorce. 

Dower :  common  law  and  modern 
statutes.  585.  605 

Marriage :    see  Marriage. 

Right  of  wife  against  third  parties: 
negligent,  injury  to  husband.   265 

Public  policy:  as  affecting  contracts 
looking  to  divorce.  82 

Wife:  Injunction  to  restrain  aliena- 
tion of  husband's  affections.    177 
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INDIANS. 

Crimes:    jurisdiction.  587,607 

Jurisdiction :  state  and  federal  courts. 

587,  607 
Status  of.  587,  607 

Treaties.  587,  607 

INDICTMENT. 

See  Criminal  Law. 
INFANCY. 
Actions   by   infants :     liability   of   in- 
fant's prochein  ami.  for  costs. 

350 
See  also  Guardian  and  Ward. 

INJUNCTIONS. 

Alienation  of  affections.  177 

Boycott:  strike  to  compel  another  to 
join.  694 

Boycotting  of  open  shops.  532 

Conspiracy:  in  restraint  of  trade.  532 
to  boycott.  532 

Joint  tort  feasors:  joint  and  several 
liabilities.  178 

Judicial  interference  with  administra- 
tion. 12 

Libel :  boycott  and  inducing  breach 
of  contract.  354 

Mandatory :  substitution  of  succes- 
sors in  office.  270 

Mutuality  in  contract  for  personal 
services :  power  to  terminate 
contract.  686 

Political  rights :  equitable  interven- 
tions to  prevent  election  frauds. 
243.  263 

Publication :    liberty  of  the  press.  354 

Restrictive  covenants :  when  unen- 
forcible  in  New  York  because  of 
change  in  character  of  neighbor- 
hood. 438,  459 
INN-KEEPERS. 

Sales :  implied  warranty  of  food 
served.  611 

INSANITY. 

Contracts.  674,  687 

Deeds.  674,  687 

INSOLVENCY. 
Assignments  for  benefit  of  creditors : 
release   as   condition   of   participa- 
tion. 528 
validity.  528 
condition  requiring  releases.       528 
partial  assignments.  528 
Banks  and  banking:    paper  endorsed 
for  collection.  598 
Conveyances     by     insolvent     debtor: 
sales  in  bulk,  constitutionality  of 
statutes  affecting.                       533 
Corporations :     statutory   liability   of 


stockholders  for  interest.  519,  535 
note     for    purchase     of     its     own 
shares.  451 

Creditors'  rights :   development  of. 

279,  369,  491 

Equity:   see  Equity. 

Fraudulent  conveyances :    statute  of. 

287 
INSURANCE. 

Agent :    double  agency.  539 

Beneficiaries :  death  caused  by  bene- 
ficiary. 172 

Conditions  in  policy :  death  caused 
by  beneficiary.  172 

Condition  of  prepayment.  538 

Contracts :  construed  favorably  to 
the  insured.  172 

Contracts  of  purchase :  liability  for 
premium.  360 

Federal  regulation.  151,  173 

Fire  Insurance:  arbitration  of  loss 
as  a  condition  precedent.  687 
performance  of  condition  preced- 
ent, Statute  of  Limitations.     173 

Forfeiture   of   policy :    death   caused 

by  beneficiary.  172 

construction  of  clause.  172 

Garnishment :  proceeds  of  home- 
steads. 455 

Interstate    commerce :     insurance   as. 

I49»  173 

Knowledge  of  agent :    double  agency. 

539 
Limitation   of  actions :    see   Limita- 
tion of  Actions. 
Mutual     benefit     associations :      see 
Mutual  Benefit  Associations. 
death  caused  by  insane  beneficiary. 

172 

Public  service  companies :    insurance 

companies  as.  534 

Receipt    of    premium :     condition    of 

prepayment.  538 

estoppel.  538 

Regulation  of  rates.  534 

Suicide :    clause  providing  forfeiture 

whether  sane  or  insane.  172 

Written     notice     of     loss :       double 

agency.  539 

INTERNATIONAL  LAW. 

Bills  and  checks :  see  Negotiable 
Instruments. 

Consuls  :    rights  under  treaties. 

667,  680 

International  bills  and  checks.      482 

Negotiable  Instruments :  see  Nego- 
tiable Instruments. 

Penal  Law:  what  is,  in  international 
sense.  259 

Treaties :    displacing  state  laws. 

667,  680 
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INTERSTATE  COMMERCE. 

Carriers :  see  Carriers. 
power  of  Congress  to  create  com- 
mon carriers  of  oil.  662,  687 
Commerce:     the    intangible    as    sub- 
ject of.  147.  173 
Commercial  agencies :    state  taxation 
of.                                        147.  173 
Commission  :  action  as  condition  pre- 
cedent   to    civil    redress    in    court. 
212,  222 
administrative    functions.  217 
action    as    condition    precedent    to 
criminal  prosecution.  224 
expansion  of  powers.  211 
Correspondence   schools :  state  taxa- 
tion of.                                 147.  1.73 
Damages :  measure  of  for  discrimin- 
ation.                                      68,  81 
recovery  of.                  215;  512,  539 
Discrimination :    damages.  215 
measure  of  damages.               68,  81 
Federal  control  over.              429,  450 
Federal  police  regulations.     429,  450 
Federal  regulation :    powers  of  Con- 
gress over  carriers  of  oil. 

662,  687 
intoxicating  liquors  and  the  Webb- 
Kenyon  Law.    321;  330,  348,  450 
local  insurers  of  interstate  corpora- 
tions. 122 
powers    of    Congress,    Commerce 
Clause.                                330.  348 
powers    of    Congress,     Commerce 
Clause,    applicability    to    the    in- 
tangible.                             147.  }73 
intent    as    a    basis    for    excluding 
article  from  interstate  commerce. 
330,  34S 
over,  instrastate  rates  of  carriers. 
583,  607 
to  declare  uniformity'  unnecessary. 
330,  348 
to     define     interstate     commerce. 
330.  348 
to   exclude  an  article   from  inter- 
state commecre.                330,  348 
Foreign  corporations :    state  interfer- 
ence. 454 
Insurance :  taxation  of  as  burden  on 
interstate  commerce.         151,  173 
Insurance  business  not  commerce. 

147.  173 

Interstate    Commerce   Act :  interpre- 
tation of.  512,  539 
§  9  construed.  512,  539 
Interstate    Commerce    Act :     Minne- 
sota Rate  Cases.  138 
Intoxicating    liquors :    Webb-Kenyon 
Act.                   321;  330,  348;  450 
Wilson  Act.                           330,  348 


Intrastate    rates:  state    regulations. 

442,  449 
Jurisdiction :  courts  and   commission 
under  Commerce  Act.     512,  539 
Lacey  Act.  33°.  348 

Mann  Act.  33°.  348 

Minnesota  Rate  Cases.  122 

Opera  :    Sherman  Anti-Monopoly  Act. 

87 

Original  Package  Rule.  330,  348 

Pipe  lines  as  common  carriers  under 

act  of  Congress.  662,  687 

Police  power:  White   Slave  Act. 

429.  450 
Police   regulations   under   Commerce 
Clause.  429.  45° 

Rate  regulations :  Congressional  con- 
trol over  intrastate  rates. 

583,  607 
Reasonableness  of  rates :  determined 
by  commission.  512,  539 

Reparation   order:  necessity   of. 

512,  539 
Reparation     for    over-charge:  juris- 
diction of  court  and  commission. 
512,  539 
Sherman  Anti-Monopoly  Act :  neces- 
sity of  intent.  659,  690 
size  as  monopoly.                  659,  690 
combination  to  regulate  resale  price 
of  copyrighted  books.  167 
modifications  of  common  law. 

659,  690 
scope  of  restraint  of  trade  among 
States.  659,  690 

potential  monopoly.  659,  690 

opera.  87 

State  interference :    foreign  corpora- 
tions. 454 
indirect  nature  of  regulation  as  test. 

126 
intoxicating  liquors  and  the  Webb- 
Kenyon  Law.  321 
intrastate  business.  122 
intrastate  rates  of  carriers.  583,  607 
power  of  States  to  burden  inter- 
state commerce.  125 
taxation  of  commercial  agencies. 

147.  173 
correspondence  schools.  147,  173 
when   permissible.  330,  348 

State    taxation    of   corporations    en- 
gaged in.  434,  455 
Telegraph :  federal    regulation. 

147.  V3 
Webb-Kenyon  Act. 

321;  330,  348;  450 
White    Slave   Act.  429,  450 

Wilson   Act :  construction.     330,  348 

JOINT   ADVENTURES. 
See  Partnership. 
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JUDGES. 

Judicial  justice.  103 

JUDGMENTS. 

Adjudication  of  insanity  as  judg- 
ment in  rem.  674,  687 

As  debts.  456 

Assignee  for  value :    set-off.  456 

Corporations  incorporated  in  two 
states:  judgment  in  one  state 
bars  action  in  other.  478 

Excessive :  availability  of  writ  of 
habeas  corpus.  86 

Execution  sale :  caveat  emptor,  void 
judgment.  607 

Foreign :   see  Conflict  of  Laws. 

Habeas  Corpus:  custody  of  children. 
res  adjudicata.  77,  91 

Negotiability  of.  456 

Res  adjudicata:  pendency  of  appeal. 

266 
non-liability  to  creditor  in  suit  by 
co-surety  for  contribution.  359 
habeas  corpus  for  custody  of  chil- 
dren. 77,  91 

Reversal  in  part :    joint  tort  feasors. 

527 

Set-off    against    assignee    for    value. 

456 

Void  :  excessive  sentence,  availability 
of  writ  of  habeas  corpus.  86 

Void  guardian  sale.  268 

Warrant  of  attorney  to  confess  judg- 
ment. 90 

JURISDICTION. 

Admiralty:   at  common  law.  557 

Admiralty :    necessity  of  case  as  test. 

163 
Bankruptcy:  see  Bankruptcy. 
Beyond  territorial  boundaries :  con- 
current. 249,  261 
Commercial  jurisdiction  of  common 
law  courts.  551 
Commissions:  executive  justice.  15 
Common  law  courts.  557 
Concurrent :  river  boundaries. 

249,  261 

Conferred  by  consent.  580 

Contempts.  160,  167 

Corporations  :    situs  of  stock.         168 

Equity :    bankruptcy.  500 

not    created    by    debtor's    absence 

from  country.  491 

insolvent  corporations.  376 

in  cases  of  insolvency.  377 

Federal  Courts: 

bankruptcy,  see  Bankruptcy. 

estate  of  deceased  debtor.  374 

suits  against  state  officers  for  the 

violation      of      the      Fourteenth 

Amendment.  436,  449 


Foreign  causes  of  action  at  common 
law.  554 

Foreign  corporations :  Statute  of 
Limitations.  251,  268 

Foreign   corporations.  602 

Habeas  Corpus:   see  Habeas  Corpus. 

Indians :  State   and    federal    courts. 

587,  607 

Interstate  Commerce  Act:  courts  and 
commission.  512,  539 

Misnomer  of  process:  see  Pleading 
and  Practice. 

New  York  Court  of  Appeals.  164 

Non-residents :    foreign  corporations. 

602 

Probate  Court :    bankruptcy.  373 

Review  of  governor's  acts.  599 

Service  of  process :  right  of  foreign 
corporation  to  plead  Statute  of 
Limitations.  251,  268 

Transitory   actions    at   common    law. 

554 
Waiver  of  lack  of  jurisdiction.      572 
See  Conflict  of  Laws. 

JURISPRUDENCE. 

Commercial  customs  incorporated  in- 
to common  law.  559 
Common  Law:    commercial  jurisdic- 
tion.                                              551 
expansion  of.  116 
Customary  law :    applied  in  common 
law  courts.                                   558 
Democracy:  tendency  to  justice  with- 
out law.  121 
relation  to  judicial  justice.  115 
tendency    towards    justice    without 
law.  18 
ills  of  legislative  justice.  11 
Executive  justice.  12 
Judicial  discretion.                             108 
Judicial  justice.                                   103 
Justice  according  to  law :    legislative 
justice.  1 
judicial  justice.                              103 
Law     merchant :      incorporated     into 
common  law.                              559 
Legislation :    legislative  justice  in  the 
U.  S.                                               2 
Legislative  justice.                                1 
Magna    Charta:    palladium    of    lib- 
erties.                                            27 
history  of.                                          27 
Stare  decisis:  vested  rights. 

334.  349 
Statutory  interpretation  in  the  U.  S. 

JURY. 

Action  for  penalty:  Assessment  of 
damage  by  court.  79 

Excessive  verdict :  remittitur  as  ad- 
mission. 262 
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Functions  of,  in  negligence  cases. 

341,  356 
Libel  on  judge.  160,  167 

Misconduct  of :  admissibility  of 
juror's  affidavit   to  show. 

248,  264 

Passion  and  orejudice:    remittitur  as 

admission  of.  262 

Right  of  trial  by:  in  county   where 

crime   is  committed.         249,  261 

crime  committed  outside  territorial 

limits  of  county.  249,  261 

Magna    Charta    and    judicium    pa- 

rium.  31 

Waiver  of.  573 

LABOR  UNIONS. 

Boycott:  injunction.  694 

Strike  to  compel  another  to  join;  in- 
junction. 694 

LANDLORD    AND    TENANT. 

Adverse  possession :  detention  of 
rent  by  landlord's  agent.         266 

Bankruptcy  of  tenant :  provability  of 
rent   for  term.  158,  164 

Covenant ;  implied :  that  lessor  pay 
taxes.  267 

Covenant  not  to  assign :  liability  for 
rent  after  reassignment.  88 

Crimes :  landlord  made  responsible 
for  tenant's  crimes.  600 

Dumpor's  Case :  covenant  not  to  as- 
sign ;  liability  for  rent  after  re- 
assignment. 88 

Possession  of  tenant:  as  possession 
of   landlord's   agent.  266 

Rent :  retention  of  advance  payment 
upon  termination  of  lease  for 
conditions  broken.  354 

Responsibility  of  landlord  for  ten- 
ant's crime.  600 

Safe  deposit  companies :  relation  to 
clients.  345 

Taxation :    state  as  lessor.  267 

LEGISLATURE. 
Nuisance :  power  to  authorize. 

590,  610 

LIBEL  AND   SLANDER. 

Agency  :    rules  of.  297 

Evidence :    opinion  that  libel  referred 

to  plaintiff.  684 

Injunctions :    freedom    of   the    press. 

354 

Liability   of   corporation  for   slander 

by  agent.  350 

Libel  of  judge.  160,  167 

Privilege : 

conditional ;      modern  tendencies 

concerning.  315 


conditional ;    confidential    relation- 
ship. 304 

conditional ;    effect    of    motive    of 
pecuniary  gain.  297 

conditional ;    destruction    by    com- 
munication. 209 

conditional ;    effect   of   occasion    of 
publication.  190 

conditional ;  as  a  defence.  190 

conditional ;    mercantile   agencies. 
187,  296 

conditional;  report  of  judicial  pro- 
ceedings. 88 

judicial     proceedings;     publication 
of.  594,  608 

judicial  proceedings;  report  of  pre- 
liminary   proceedings.  88 

nature  and  classes.  189 

publication  of  pleadings.      594,  608 
Report  of  judicial  proceedings;  pre- 
liminary proceedings.  88 
Truth    as    a    defence :  preponderance 
of  evidence  sufficient.       246,  264 
Will  containing  libel :   rights  of  dam- 
ages against  estate.                   457 

LICENSES. 

Exceeding  scope  of :   trespass.  359 
Theatre   tickets :   considered   as  irre- 
vocable licences.  608 

LIENS. 
Agreement  to   pledge :  necessity   for 
delivery.  339,  357 

Bankruptcy : 
acquiring   lien    after    act    of   bank- 
ruptcy. 496 
liens  destroyed  by  bankrupt  act.  497 
Carriers  :    demurrage  charges.         166 
Enforcement      of:  against      railroad 
right  of  way.                          63,  89 
Equitable : 
distinguished  from  equitable  mort- 
.  gage.  93 
lien  notes.  93 
Equity :  assignment       of       unearned 
wages.                                  515,  528 
Exempt    property :  effect    of    Bank- 
ruptcy Act                              64,  81 
Insolvency :    fraudulent  conveyances. 

288 
Materials    furnished    for    public    im- 
provement defined.  540 
Materialman's,    filed    after    adjudica- 
tion   in    bankruptcy :  Bankruptcy 
Act  Sec.  47a    (2)    Amend.   1910. 

5i7.  530 
Mechanics  :  see  Mechanics   Liens. 
Pledges :    surrender  of  possession  to 
owner.  458 

Trustee  in  bankruptcy:    date  of  vest- 
ing. 257 
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Vendor  and  purchaser :  see  Vendor 
and  Purchaser. 

LIMITATION    OF   ACTIONS. 

Accrual  of  actions : 

in  general.  79 

administrator    suing    for    wrongful 

death.  609 

double   liability   of   stockholders   in 

national  banks.  448 

Administrators :  actions  for  wrong- 
ful death.  609 

Adverse  possession : 
under  a  void  sale.  268 

See  also  Adverse  Possession. 

Banks  and  banking:  double  liability 
of  stockholders.  448 

Corporations :  domicile  of  foreign 
corporation  for  purposes  of 
jurisdiction.  251,  268 

Criminal  law:  suspension  of  running 
of  statute  during  absence  of  de- 
fendant from  state.  354 

Damages:  flooding  of  lands.  174 

Exemption  of  sovereign.  260 

Insurance :  statutory  exemptions  ap- 
plicable to  fire  policy.  173 

Part  payment : 
by  principal  debtor.  541 

sale  of  collateral  security.  268 

Possession  under  a  void  guardian's 
sale.  268 

Seduction :  absence  of  defendant 
from  state.  354 

Statutory  exceptions :  application  to 
limitations  in  fire  insurance  pol- 
icy. 173 

Suretyship:  part  payment  by  prin- 
cipal. 541 

Suspension  of  statute :  absence  of  de- 
fendant from  state.  354 

Tolling  statute:  payment  to  renew 
debt.  530 

Waiver  of  rights   under  statute.  571 

LOTTERIES. 

See  Criminal  Law. 
MANDAMUS. 
Adequate  remedy  as  bar.  457 

Discretion  in  issuance :  adequate  rem- 
edy in  equity.  457 
To   officers:    substitution   of   succes- 
sors. 270 
MARRIAGE. 

Age  of  consent,  statutes  changing. 

688 

Annulment : 
agreements  for  alimony.  82 

nonage  of  parties.  688 

Common  law  marriage: 
validity.  680 


Common  law  marriage :  bigamy, 
prosecution  for.  269 

Dower :  common  law  and  modern 
statutes.  585.  605 

Eugenics  Law  :    police  power.        599 

MARSHALING    OF    ASSETS. 

General    rule :  method    of    enforce- 
ment. 332,  356 
Invoking  doctrine  against  purchaser. 

332,  356 

Nature  of  the  right: 

an  equity.  332,  356 

English    rule.  332,  356 

rule  of  distribution.  332,  356 

MASTER    AND    SERVANT. 

Assumption     of     risk:      Workmen's 

Compensation   Acts.  655 

Bankruptcy  of  employer:  provability 

of  unearned  salary.  158,  164 

Contributory  negligence :    Workmen's 

Compensation  Acts.  654 

Fellow     servants :      different     crews 

serving    same    owners     claiming 

salvage  money.  344 

Negligence:     liability    of    postmaster 

for  negligence  of  mail  carrier. 

632 
Officers :    liability  for  misconduct  of 
subordinate.  636 

Postmaster:  liability  for  negligence 
of  mail  carrier.  632 

Workmen's  compensation  acts : 
"accident"  defined.  563 

assumption  of  risk.  655 

contributory  negligence.  654 

disease    as    "injury".  563 

foresight  of  "reasonable  man".    651 
"injuries  arising  out  of  the  employ- 
ment" defined.  648 
injuries    casually    connected    with 
employment.  649 
"injury"  defined.                            563 
Massachusetts  and  Michigan  Acts. 
563,  648 
Michigan  Act  does  not  apply  to  oc- 
cupational  diseases.  690 
risks    foreseeable    as    incidents    of 
employment.  650 
sickness     resulting     from     employ- 
ment.                                             563 
theory  of.  649 
unnecessary  risks  added  by  work- 
man. 654 
"wilful  misconduct"  of  employee. 

655 
MECHANICS'   LIENS. 
Contractor's  bond :    liability  of  sure- 
ties  for  labor  and  material. 

669,  680 


INDEX  OF  SUBJECTS. 


XXXI 


Recording  after  adjudication  in 
bankruptcy :  priority  over  trus- 
tee's  claim.  517,  530 

Right  of  architect  for  plans  and  su- 
perintendence. 355 

MORTGAGES. 
Antecedent    indebtedness:    bona    fide 

purchaser.  174 

Bankruptcy:   rights  of  mortgagee  in 

case    of    fraudulent    conveyance. 

529 
Chattel     mortgages :     See     Chattel 

Mortgages. 
Equitable  mortgages :  deposit  of  title 

deeds.  672,  683 

Fraudulent    conveyances :     rights    of 

mortgagee.  529 

Homestead :  invalid  mortgage  on,  ef- 
fect of  abandonment.  176 
Marshalling  of  assets.               332,  356 
Purchase  of  part  compels  vendor  to 

bear  burden  of  first  mortgage. 

332.  356 
Rule  of  liability  in  inverse  order  of 

alienation.  332,  356 

MOTOR  VEHICLES. 

Validity    of    statute    making    owner 

liable  for  injuries  occurring  due 

to      unauthorized      use      by      a 

stranger.  73,  82 

MUNICIPAL  CORPORATIONS. 

Alienation  of  property  by.  421 

Bonds :  power  to  exceed  debt  limit. 

70,  81 
Building  restrictions:  retail  stores. 

458 

Contracts   with   officers:    recovery   in 

quantum    meruit.  9° 

Debts : 

power  of  legislature  to  compel  city 

to  incur  debt  for  local  purpose. 

407 
power  to  exceed  debt  limit. 

70,  81 

Expenditures :    power    of    legislature 

to  compel.  407 

Governmental  powers  and  functions : 

right  to  preference  for  claim. 

690 

Leases  of  municipal  property :  power 

to    make.  423 

Legislative  power  over :  due  process 

of  law.  420 

Money    due    contractors :    rights    of 

sub-contractors.  175 

Ordinances : 

restricting    retail    stores,    constitu- 
tionality. 458 
rights    of    sub-contractors    on    city 
contracts.  175 


Police  power :  restriction  of  retail 
stores.  458 

Property  subject  to  alienation.     421 

Quantum  meruit:  recovery  from  offi- 
cer. 90 

Quo  warranto :  officers.  61 1 

Regulation  of  highways :  rights  of 
abutting   landowners.  86 

Restriction  of  retail  stores.  458 

Salaries  of  employees :  power  of 
legislature  to  increase.  411 

Special  assessments :  railroad  right  of 
way.  63,  89 

State  functions  performed  by.       407 

Taxation : 
power    of    legislature    to    compel 
levy  of  tax  for  local  purpose. 

407 
see  also  Taxation. 

MUTUAL  BENEFIT  ASSOCIA- 
TIONS. 

Beneficiary :  death  caused  by,  while 
insane.  172 

Branches :  disposition  of  assets  upon 
expulsion.  269 

Expulsion  of  members :  action  for 
damages.  89 

Fraud  in  obtaining  membership :  rat- 
ification. 541 

Waiver  of  condition  by  agent.  541 
See  also  Insurance. 

NAMES. 
Personal : 
middle  initial  as  part  of  name.  91 
idem  sonans.  91 

NEGLIGENCE. 

As  basis  of  damages  in  civil  suits 
rendering  procedings  punitive. 

259 

Bill  of  particulars.  271 

Carriers : 

liability  for  loss  of  mail.  632 

liability  for  destruction  of  abutting 

property  by  fire.  531 

Consortium:     injury    to,     action     by 

wife.  265 

Contributory  negligence : 

bill  of  particulars.  271 

burden   of  proving  in    New   York. 

271 
owner    of    property    contiguous    to 
railroad.  531 

Workmen's   Compensation   Acts. 

Evidence :  admissibility  of  habit  evi- 
dence. 453 

Examination  before  trial :  plaintiffs 
right  to.  271 

Functions  of  court  and  jury. 

341.  356 
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Vendor  and  purchaser :  see  Vendor 
and  Purchaser. 

LIMITATION    OF    ACTIONS. 

Accrual  of  actions : 

in  general.  79 

administrator    suing    for    wrongful 

death.  609 

double   liability   of  stockholders   in 

national  banks.  448 

Administrators :  actions  for  wrong- 
ful death.  609 

Adverse  possession : 

under  a  void  sale.  268 

See  also  Adverse  Possession. 

Banks  and  banking:  double  liability 
of  stockholders.  448 

Corporations :  domicile  of  foreign 
corporation  for  purposes  of 
jurisdiction.  251,  268 

Criminal  law :  suspension  of  running 
of  statute  during  absence  of  de- 
fendant from  state.  354 

I  )amages  :   flooding  of  lands.  174 

Exemption  of  sovereign.  260 

Insurance:  statutory  exemptions  ap- 
plicable to  fire  policy.  173 

Part  payment : 
by  principal  debtor.  541 

sale  of  collateral  security.  268 

Possession  under  a  void  guardian's 
sale.  268 

Seduction :  absence  of  defendant 
from  state.  354 

Statutory  exceptions :  application  to 
limitations  in  fire  insurance  pol- 
icy. 173 

Suretyship:  part  payment  by  prin- 
cipal. 541 

Suspension  of  statute :  absence  of  de- 
fendant from  state.  354 

Tolling  statute:  payment  to  renew 
debt.  530 

Waiver  of  rights  under  statute.  571 

LOTTERIES. 

See  Criminal  Law. 
MANDAMUS. 
Adequate  remedy  as  bar.  457 

Discretion  in  issuance :  adequate  rem- 
edy in  equity.  457 
To   officers:     substitution   of   succes- 
sors. 270 
MARRIAGE. 

Age  of  consent,  statutes  changing. 

688 

Annulment : 

agreements  for  alimony.  82 

nonage  of  parties.  688 

Common  law  marriage: 
validity.  689 


Common  law  marriage :  bigamy, 
prosecution  for.  269 

Dower:  common  law  and  modern 
statutes.  585,  605 

Eugenics  Law  :    police  power.        599 

MARSHALING    OF    ASSETS. 

General    rule :  method    of    enforce- 
ment. 332,  356 
Invoking  doctrine  against  purchaser. 

332,  356 

Nature  of  the  right: 

an  equity.  332,  356 

English   rule.  332,  356 

rule  of  distribution.  332,  356 

MASTER    AND    SERVANT. 

Assumption     of     risk:      Workmen's 

Compensation   Acts.  655 

Bankruptcy  of  employer:  provability 

of  unearned  salary.  158,  164 

Contributory  negligence :    Workmen's 

Compensation  Acts.  654 

Fellow     servants :      different     crews 

serving    same    owners     claiming 

salvage  money.  344 

Negligence :     liability    of    postmaster 

for  negligence  of  mail  carrier. 

632 
Officers :    liability  for  misconduct  of 
subordinate.  636 

Postmaster:  liability  for  negligence 
of  mail  carrier.  632 

Workmen's  compensation  acts : 
"accident"  defined.  563 

assumption  of  risk.  655 

contributory  negligence.  654 

disease    as    "injury".  563 

foresight  of  "reasonable  man".    651 
"injuries  arising  out  of  the  employ- 
ment" defined.  64S 
injuries     casually    connected    with 
employment.  649 
"injury"  defined.                             563 
Massachusetts  and  Michigan  Acts. 
563,  648 
Michigan  Act  does  not  apply  to  oc- 
cupational  diseases.  600 
risks    foreseeable    as    incidents    of 
employment.  650 
sickness     resulting     from     employ- 
ment.                                            563 
theory  of.  649 
unnecessary  risks  added  by  work- 
man. 654 
"wilful  misconduct"  of  employee. 

655 
MECHANICS'   LIENS. 
Contractor's  bond :    liability  of  sure- 
ties  for   labor  and  material. 

669,  680 
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Recording  after  adjudication  in 
bankruptcy :  priority  over  trus- 
tee's  claim.  517,  530 

Right  of  architect  for  plans  and  su- 
perintendence. 355 

MORTGAGES. 

Antecedent  indebtedness:  bona  fide 
purchaser.  174 

Bankruptcy :  rights  of  mortgagee  in 
case    of    fraudulent    conveyance. 

529 

Chattel  mortgages :  See  Chattel 
Mortgages. 

Equitable  mortgages :  deposit  of  title 
deeds.  672,  683 

Fraudulent  conveyances :  rights  of 
mortgagee.  529 

Homestead :  invalid  mortgage  on,  ef- 
fect of  abandonment.  176 

Marshalling  of  assets.  332,  356 

Purchase  of  part  compels  vendor  to 
bear  burden  of  first  mortgage. 

332,  356 

Rule  of  liability  in  inverse  order  of 
alienation.  332,  356 

MOTOR  VEHICLES. 

Validity  of  statute  making  owner 
liable  for  injuries  occurring  due 
to  unauthorized  use  by  a 
stranger.  73,  82 

MUNICIPAL  CORPORATIONS. 

Alienation  of  property  by.  421 

Bonds :  power  to  exceed  debt  limit. 

70,  81 
Building  restrictions :  retail  stores. 

458 

Contracts   with   officers :    recovery   in 

quantum    meruit.  90 

Debts : 

power  of  legislature  to  compel  city 

to  incur  debt  for  local  purpose. 

407 
power  to  exceed  debt  limit. 

70,  81 

Expenditures :    power    of    legislature 

to  compel.  4°7 

Governmental  powers  and  functions : 

right  to  preference  for  claim. 

690 

Leases  of  municipal  property :  power 

to    make.  423 

Legislative  power  over :  due  process 

of  law.  420 

Money    due    contractors :    rights    of 

sub-contractors.  175 

Ordinances : 

restricting    retail    stores,    constitu- 
tionality. 458 
rights    of    sub-contractors    on    city 
contracts.  175 


Police  power :  restriction  of  retail 
stores.  458 

Property  subject   to  alienation.     421 

Quantum  meruit:  recovery  from  offi- 
cer. 90 

Quo  warranto:  officers.  611 

Regulation  of  highways :  rights  of 
abutting   landowners.  86 

Restriction  of  retail  stores.  458 

Salaries  of  employees :  power  of 
legislature  to  increase.  411 

Special  assessments  :  railroad  right  of 
way.  63,  89 

State  functions  performed  by.       407 

Taxation : 
power    of    legislature    to    compel 
levy  of  tax  for  local  purpose. 

407 
see  also  Taxation. 

MUTUAL  BENEFIT  ASSOCIA- 
TIONS. 

Beneficiary :  death  caused  by,  while 
insane.  172 

Branches :  disposition  of  assets  upon 
expulsion.  269 

Expulsion  of  members :  action  for 
damages.  89 

Fraud  in  obtaining  membership :  rat- 
ification. 541 

Waiver  of  condition  by  agent.  541 
See  also  Insurance. 

NAMES. 
Personal : 

middle  initial  as  part  of  name.  91 
idem  sonans.  gi 

NEGLIGENCE. 

As  basis  of  damages  in  civil  suits 
rendering   procedings   punitive. 

259 

Bill  of  particulars.  271 

Carriers : 

liability  for  loss  of  mail.  632 

liability  for  destruction  of  abutting 

property  by  fire.  531 

Consortium:     injury    to,    action     by 

wife.  265 

Contributory  negligence : 

bill  of  particulars.  271 

burden  of  proving  in   New  York. 

271 
owner    of    property    contiguous    to 
railroad.  531 

Workmen's    Compensation   Acts. 

654 
Evidence :  admissibility  of  habit  evi- 
dence. 453 
Examination    before   trial :    plaintiff's 
right   to.  271 
Functions  of  court  and  jury. 

341.  356 
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Liability  for  percolating  waters :  ac- 
tion on  the  case.  179 

Mails:   liability   of   carriers   for   loss 
of.  632 

Officers :  liabilities  for  misconduct  of 
subordinate.  636 

Owner    of    property    contiguous    to 
railroad:   standard  of  care.     531 

Physicians :  degree  of  skill  and  care 
required.  536 

Pleading  and  practice : 
bill  of  particulars.  271 

examination     of     plaintiff     before 
trial.  271 

Postmasters:  liability  for  negligence 
of  employees.  637 

Railroads:  See  Railroads. 

"Stop,  Look  and  Listen  Rule." 

34i,  356 

Workmen's  Compensation  Acts :   See 
Master  and  Servant. 

NEGOTIABLE  INSTRUMENTS. 

Acceptance :   liability   of   indorsee   to 
acceptor.  175 

Bankruptcy :  provability  of  note. 

158.  164 
Bills :    international.  482 

Bills  of  exchange: 
checks   as.  485 

formal     documents     under     Conti- 
nental law.  482 
Bills  of  lading  attached,  forged:  lia- 
bility of  indorsee.  175 

Checks : 
cannot    be    accepted     or    certified 
under   Bills  of  Exchange  Act. 

486 
as  bills  of  exchange.  485 

"crossed    checks."  487 

dates  must  be  written  out  in  some 
countries.  485 

death    of   drawer   as   affecting   au- 
thority of  bank  to  pay.  486 
effect  of  drawing  check  to  order. 

490 
international.  482 

must  contain  word  "check"   under 
Uniform  Law.  485 

need  not  be  payable  to  bearer.  488 
revocation  under  Bills  of  Exchange 
Act.  486 

right  of  holder  to  sue  drawer.  487 
taxed  differently  when  made  pay- 
able where  drawn.  485 
Conditional      delivery:      upheld     by 
courts.                                         391 
Confession  of  judgment:  subsequent 
holder.  90 
Corporations :    purchase    of   its    own 
shares  out  of  surplus  profits.  4^1 


Extension  agreements :  promise  to 
pay  interest  as  consideration.  600 

Forgery:  by  imposter  dealing  face 
to  face.  85 

Fraud:  passing  title  to  imposter 
dealing  face  to  face.  85 

Holder  for  value :  corporate  note  to 
order  of  officer;  transferee  upon 
inquiry.  270 

Holder  in  due  course :  payee,  when 
protected  as.  609 

Indorsers :  obligation  varied  by 
parol   evidence.  605 

Indorsement :  under  Uniform  Bills  of 
Exchange  Law.  483 

International  Bills  and  Checks.     482 

International  Bills  of  Exchange  Act. 

482 

Liability  of  indorsee :  draft  accompa- 
nied  by    forged   bills   of   lading. 

175 

Negotiability : 

corporate  check  payable  to  one  of 

its   officers.  270 

lien  notes.  03 

warrant     of     attorney     to     confess 

judgment.  90 

Negotiable  Instruments  Law,  New 
York,   24    (2).  90 

§§  49.  58,  191 ;  rights  of  trans- 
feree of  holder  for  value  with 
indorsement.  610 

Paper  indorsed  for  collection :  in- 
solvency. 598 

Parol  evidence  to  vary  obligation  of 
indorser.  605 

Payee  as   holder   in   due  course.  609 

Transfer  without  indorsement : 
rights  of  transferee  of  holder  for 
value    without    indorsement.    610 

Ultra  vires  act  of  corporation  in 
making  accommodation  paper : 
rights  of  transferee  of  holder  for 
value    without    indorsement.    610 

Uniform  Bills  of  Exchange  Law. 

482 

Warehouse  receipts :  Uniform  Ware- 
house Receipts  Law.  597 

Warrant  of  attorney :  effect  on  a 
subsequent  holder.  90 

NUISANCE. 

Legislature :  power  to  authorize. 

590,  610 
Operation  of  railroad   facilities. 

59°.  610 
Retail   stores :    restriction   of.         458 

OFFICERS. 

Assignment     of     unearned  wages: 

validity.  515.  528 

Contracts   with   the    State:  recovery 
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on    quantum    meruit.  90 

Liability  for  misconduct  of  subor- 
dinates. 636 

Mandatory  injunction:  substitution 
of  successors  in  office.  270 

Postmasters : 
nature  of  office  of.  633 

liability  for  loss  of  mail.  632 

Quantum  meruit:  contracts  with 
State.  90 

Quo  zi-arranto:  title  of  relator.      611 

Recall :  secret  agreement  to  pay  for 
conducting  recall.  601 

Suits  against :  Fourteenth  Amend- 
ment. 436,  449 

PARENT  AND   CHILD. 
Custody  of  children :  habeas  corpus, 
res  ad  judicata  in  proceedings  of. 

77.  9i 
PARTNERSHIP. 

Creditors :  have  no  equity  in  firm 
property.  376 

Good  faith  required  between  part- 
ners. 539,  608 

Joint   adventures : 

obligation   of  good   faith.   539,   608 
mutual   good    faith    concerning   se- 
cret profits.  539,  608 

Special  partnership :  assets  on,  im- 
pressed with  trust  for  benefit  of 
creditors.  377 

PATENTS. 
Protection :      foreign     rights     under 
Kahn  Act.  52 

PERPETUITIES,     RULE 
AGAINST. 
Application   of,   to   gifts   after   death 
without    issue.  543 

PERSONAL  PROPERTY. 

Choses  in  action :  in  insolvency.  289 

Convicts :  power  to  dispose  of. 

592,  598 

Corporate  dividends :  distribution 
between  life  tenant  and  remain- 
der man.  262 

Life  estate :  coupled  with  power  of 
disposition.  361 

Lease  with  option  of  purchase :  val- 
idity in  bankruptcy.  446 

Pews :  rights  of  pew-holder.  fyi2 

Pledge : 
loss   of  lien  by  surrender   of  pos- 
session to  owner.  458 

See  also  Pledges. 

Seat  in  stock  exchange :  taxable  as 
such.  460 

Stock:  See  Stocks  and  Stock- 
brokers. 


PHYSICIANS. 

Degree  of  care  and  skill  required.  536 
Negligence:  manslaughter.  536 

PLEADING   AND   PRACTICE. 

Admirality :    See    Admiralty. 

Appeal  and  error:  See  Appeal  and 
Error. 

Arrest:  actions  on  contract.  256 

Assessment  of  damages  after  default ; 
what  evidence  admissible  in 
mitigation.  170 

Bill  of  particulars:  of  affirmative 
defense  of  contributory  negli- 
gence. 271 

Continuing  offences :  proof  of  time 
as  essential   element.  356 

Contributory  negligence : 
bill  of  particulars  of  affirmative  de- 
fence of.  271 
when    an    affirmative    defence    in 
New  York.  271 

Corporations : 
fraudulent  dismissal  of  action  by: 
reinstatement  by  stockholder. 

83 
incorporated   in   two   states:   judg- 
ment in  one  state  bars  action  in 
other.  478 

corporate  entity  is  proper  party  to 
sue  and  be  sued.  470 

Costs:  liability  of  prochein  ami.    350 
Customary   law:   necessity  of  plead- 
ing. 558 
Death   by   wrongful   act :   burden   of 
proving    contributory    negligence 
in  New  York.  271 
Debts:  primary  fund  for  payment  of. 

.      .  .  373 

Dismissal  of  complaint  on  appeal 
without  new  trial.  527 

Election  by  state :  evidence  disclos- 
ing   separate    criminal    offences. 

169 

Examination  before  trial  of  plaintiff 
in  negligence  actions.  271 

Execution :   after  act  of  bankruptcy. 

496 

Federal  Practice :  See  Federal  Prac- 
tice. 

Foreign  corporations :  Statute  of 
Limitations.  251,  268 

Habeas  corpus:  See  Habeas  Corpus. 

Indictment  of  corporations.  473 

Interstate  Commerce  Act :  recovery 
of  damages  under.  512,  539 

Judgment  against  several  defendants : 
partial  reversal.  527 

Mandamus :  other  adequate  remedy 
existing.  457 

Mitigation  of  damages :  evidence 
after  default.  170 
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New  trial : 

order  to  dismiss  complaint.        527 

admissibility    of    jurors'    affidavits 

to  show  misconduct.        248,  264 

Process :  misnomer.  91 

Publication  of  pleadings :  as  libel. 

594,  608 
Quo  warranto:  title  of  relator.      611 
Remittitur  on   appeal :   admission   of 
excessive  verdict.  262 

Res  ad  judicata:  habeas  corpus  pro- 
ceedings, custody  of  children. 

77.  9i 

effect  of  pending  appeal.  266 

Service   of  process :   misnomer.       91 

Set-off :  claims  which  may  be.  84 

Venue : 

early  rules  of.  551 

distinction  between  transitory  and 

local  actions.  552 

false  pretenses.  351 

Verdict    against   several    defendants : 

setting  aside  in  part.  527 

PLEDGES. 

Delivery :  whiskey  in  bonded  ware- 
house. 339,  357 

Stock:  liability  of  pledgee  as  share- 
holder. 432,  460 

Surrender  of  possession  to  owner: 
loss  of  lien.  458 

POLICE  POWER. 

Crimes:  intent  made  immaterial  by 
statute.  600 

Eugenics  laws :  590 

Extension  of,  under  Commerce 
Clause.  429»  45° 

Fraudulent  conveyances :  sales  in 
bulk:  validity  of  statute  render- 
ing void  or  voidable.  533 

Game  laws:  as  violation  of  Inter- 
state Commerce  Clause.    330,  348 

Interstate  commerce :  White  Slave 
Act.  429.  450 

federal  regulation.  330,  348 

State   regulation.  330,  348 

power  of  Congress  to  regulate  in- 
trastate rates  of  interstate  car- 
riers. 583.  607 
State   police   power.  324 

Intoxicating  liquors.  33°.  348 

State   police   power   in   relation   to 

interstate   commerce.  324 

Limitation  on  right  to  contract :  ni^ht 
work   of   women.  692 

Marriage :  Eugenics  law.  594 

Penalty :  tenement  houses.  600 

Prohibiting  aliens  from  carrying 
shot  guns.  260 

Regulation  of  commerce :  intoxicat- 
ing liquors.  330,  348 


Restriction  of  retail  stores  at  in- 
stance of  neighbors.  458 

Sales   in   Bulk  Acts:   validity.       533 

States :  relation  to  interstate  com- 
merce. 324 

White   Slave  Act.  429,  450 

PRESCRIPTION. 

Easements :  along  side  and  across 
railroad  tracks.  682 

Notice :  How  much  required  to  rail- 
road. 682 

PUBLIC     SERVICE     COM- 
PANIES. 

Business  affected  with  public  inter- 
est: regulation  of  rates.  534 

Franchise :  forfeiture  of,  sale  of 
property.  62,  89 

Insurance  companies :  regulation  of 
rates.  534 

Involuntary  alienation :  property  de- 
voted to  public  use,  not  subject 
to.  62,  89 

Pipe  lines :  under  act  of  congress. 

662,  687 

Rates:  fixed  by  legislature.  522,  542 
regulation  of.  522,  542 

QUASI   CONTRACTS. 

Attorney  and  client : 
compensation     on     repudiation     of 
contract    by    client.  80 

contingent    fees    after    substitution. 

597 
Promoters  of  corporations :  remuner- 
ation for  services  performed.  450 
State  officers :  right  to  compensation 
in  contracts  with  state.  90 

RAILROADS. 

Easements :  prescription  along  side 
and  across   tracks.  682 

Fences :  duty  to  fence.  692 

Injury  to  animals:  proximate  cause. 

692 

Notice :  easements,  how  much  re- 
quired  to   railroad.  682 

REAL  PROPERTY. 

Color  of  title :  possession  under  void 
sale.  268 

Conversion :  damages  for  unauthor- 
ized mining  of  coal.  262 

Convicts :  power  to  dispose  of  real 
property.  592,  598 

Deceased  debtor:  lands  subject  only 
to  debts  under  seal.  372 

Dower :  ancient  versus   modern. 

585,  605 

Easements :  See  Easements. 

Eminent  domain:  See  Eminent  Do- 
main. 
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Future  estates :  See  Future  Estates. 
Gifts :   construction,  aversion  to  cut- 
ting down  a  fee.  461 
Homesteads : 
effect   of   abandonment   on    invalid 
encumbrances.  176 
tenancy  in  common.                     606 
Landlord  and  tenant:  See  Landlord 

and  Tenant. 
Legacies  :   residuary  clause.  180 

Restrictive  covenants :  change  in 
character  of  neighborhood. 

438,  459 
Situs  of:  for  probate.  449 

Tenancy  in  common :   homestead. 

606 
Title :  acquired  at  a  void  sale.  268 
Trespass  :  entry  by  deceit.  359 

Vesting  of  estates :  desire  to  hasten. 

543.  46i 
Waters     and     water     courses :     See 
Waters  and  Water  Courses. 

RECALL. 

Agreements  to  pay  for  conducting: 
validity.  601 

Public  policy :  secret  agreement  to 
pay  for  conducting.  601 

RECEIVERS. 

Appointment   of:    necessity  of  appli- 
cation for.  459 
Contracts : 

performance.  357 

set-off  of  damages  in  action  by  re- 
ceiver   after    rejection    of    con- 
tract. 357 
See  also  Bankruptcy. 

RELIGIOUS  ASSOCIATIONS. 

Pew-holder :  rights  of,  pew  destroyed 
by   fire.  542 

REMAINDERS. 
See  Future  Estates. 
RESCISSION. 
Fraud :    necessity    of    restoration   of 
consideration.  92 

Restoration  of  status  quo:  necessity 
of  in  case  of  fraudulent  release. 

92 
SALES. 
Bankruptcy :     rights    of     conditional 
vendor.  257 

Caveat  emptor:  judicial  sale,  void 
judgment.  607 

Conditional    sales :    trustee    in    bank- 
ruptcy. 257 
Consignment :  validity  in  bankruptcy. 

528 
Contract  of   sale :   a  necessarv  aux- 


iliary  of   deed    delivered    in    es- 
crow. 398 
Delivery :  not  necessary  to  pass  title. 

93 
Execution :      caveat      emptor,      void 
judgment  607 

Fraud :  when  imposter  deals  face  to 
face.  85 

Implied   Warranty : 
effect  of  inconsistent  express  war- 
ranty. 693 
innkeeper,  food  served.                  611 
Judicial    sales :    caveat    emptor,    void 
judgment.                                    607 
Lease  with  option  of  purchase :  val- 
idity in  bankruptcy.                   446 
Liquor:  transfer  to  members  by  club. 

604 

Resale  price :   right  to  regulate.    167 

Sale  of  Goods  Acts.  93 

Title :    transfer    of,    weighing    goods 

to  ascertain  price.  93 

Uniform  Sales  Act :  weighing  goods 

to  ascertain  price.  93 

adverse  possession  and  Statute  of 

Limitations   under.  268 

Warranty : 

acceptance    as    waiver.  358 

express  bars   implied.  693 

food  served  by  innkeepers.         611 

SET-OFF   AND    COUNTER- 
CLAIM. 

See   Counterclaim   and  Set-Off. 
SPECIFIC  PERFORMANCE. 

Contract  to  convey  real  estate  in 
consideration  of  erecting  station. 

612 

Contract  requiring  supervision :  pub- 
lic policy.  612 

Corporations :  pooling  agreement  of 
stockholders.  602 

Inadequacy  of  damage:  contract  to 
maintain  railroad  station.         612 

Mutuality :  power  to  terminate  con- 
tract. 686 

Presumption  of  death  does  not  ren- 
der   title    marketable.  460 

Statute  of  Frauds :  contracts  to  make 
mutual   wills.  272 

STATES. 

Carriers :  regulation  of  rates. 

442,  449 
Constitutional    law :    See    Constitu- 
tional Law. 
Foreign    corporations :  license    taxa- 
tion   of;    engaged    in    interstate 
and   intrastate   commerce. 

434.  455 
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interference      with      constitutional 
rights  of.  454 

Fourteenth  Amendment :  suits  against 
state  officers.  436,  449 

Grants : 
construction.  272 

reliction.  272 

Indians:  jurisdiction  over.     587,  607 
Inspection  fees :  control  of.  532 

Interstate     commerce:     See     Inter- 
state  Commerce. 
Intrastate    commerce :  regulation    of 
rates.  442,  449 

intrastate   rates   of   interstate   car- 
riers. 583,  607 
Police    Power:    See    Police    Power. 
Powers  of:  conflicting  with  treaties. 

667,  680 
Public  claims  :  priority :  subrogation. 

358 
Rate-making  power  of.  122 

Rights :    Webb-Kenyon   Liquor   Law. 

321 

Taxation : 

state    as    lessor.  267 

see  also  Taxation. 

STATUTE   OF   FRAUDS. 

Contingency :  contracts.  693 

Contracts : 
performance  within  a  year.         693 
oral    modification   of   written   con- 
tract. 261 
parol  waiver.  261 
Equitable  mortgage :  deposit  of  title 
deeds.                                 672,  683 
Memorandum  :  will  as.  272 
Part  performance :  contract  to  make 
will.  272 
Sufficiency  of  writing :   signature   of 
agent.  613 
Trusts:  parol  evidence.  273 
Undisclosed    principal :    signature    of 
agent.  613 
Waiver  of.  575 

STATUTES. 

Adopted  from  other  states :  construc- 
tion. 613 
Age  of   consent :   invalidity   of  mar- 
riage. 688 
Bankruptcy:   See   Bankruptcy. 
Concealed  weapons :   construction  of 
prohibtion.  535 
Construction : 
adopted  from  other  states.         613 
in  general.                                      211 
broadly  or  strictly  construed.     692 
U.   S.  Revised  Statutes  §  5151. 

448 
Duty  of  railroad  to  fence.  692 


Eminent  domain:  See  Eminent  Do- 
main. 

Federal  Bankruptcy  Acts  construed: 
See   Bankruptcy. 

Fraudulent  Conveyances :  Statute  of. 

287 

Inheritance  tax  law :  safe  deposit 
company  as  one  "in  possession 
of"  decedent's  property.  345 

Interstate   Commerce   Act : 
§    2.  68,  81 

§  3-  139 

§  8.  68,  81 

§  9-  213 

§  14-  215 

§  15-  223 

§  16.  216 

§  23.  214 

See  also  Interstate  Commerce. 

Kahn  Act.  52 

Lacey  Act.  330,  348 

Limitation  of  liability  in  admiralty: 

persons   entitled.  445 

Liquor :    statutes    governing   sale   of. 

604 
Negotiable     Instruments    Law :     See 

Negotiable  Instruments. 
New  York  Banking  Law,  1909,  §  300. 

345 

New  York  Code  of  Civil  Procedure: 

§  549    (4).  256 

§  841  b.  271 

New  York  Labor  Law :  §  202  a.  271 

New  York  Laws,  1910,  ch.  352.  271 

New   York  Personal   Property  Law, 

§   100.  93 

New  York  Real  Property  Law : 

§  40.  66,  81 

§  59-  66,  81 

Recording  Acts : 

equitable    mortgage   by   deposit   of 

title  deeds.  672,  683 

unrecorded  mortgage  on  chattel  in 

possession  of  prior  mortgagee. 

347 
Sherman    Anti-Monopoly    Act:    See 

Interstate  Commerce. 
Stockholders :  statutory   liability    for 
interest.  519,  535 

Uniform  Sales  Act :  See  Sales. 
Uniform    Warehouse    Receipts    Law, 
ch.   9,   par.   3 :   a    South   Dakota 
peculiarity.  597 

United  States  statutes : 
U.  S.  Revised  Statutes  §  5151.    448 
26  Stat,  at  L.  1084,  ch.  551.       345 
30  Stat,  at  L.    822.  270 

34  Stat,  at  L.  ch.  1134,  §§  2  and  3. 

345 
36  Stat,  at  L.  263,  ch.  128,  §  3.    345 
Wagering  contracts :  recovery  of  de- 
posit. 171 
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Webb-Kenyon  Act. 

321;  330,  348;  450 
\\  hite  Slave  Act :  applies  to  transpor- 
tation by  private  vehicle  as  well 
as  by  common  carrier.    429,  450 
constitutionality.  429,  450 

Wilson  Act.  330,  348 

Workmen's  Compensation  Acts :  See 
Master  and  Servant. 

STOCKS    AND    STOCK- 
BROKERS. 

Corporations : 
transfer  of  stock  in  foreign  juris- 
diction. 168 
situs  of  stock.  168 
purchase  of  own  stock  by  promis- 
sory note.                                     451 
Double    liability    of    stockholders    in 
national   banks : 
limitation  of  actions.                    448 
accrual  of  action.                           448 
Legacies :  specific,  general  and  dem- 
onstrative.                             74,  96 
Limitation  of  actions:  double  liabil- 
ity  of    stockholders    in   national 
banks.                                            448 
Pooling  agreement  of   stockholders: 
specific  performance.                602 
Seat    in    stock   exchange : 
taxation  of.                                      460 
as  personal  property.                   460 
Stockholders : 
liability    for   their   individual    acts. 

472 

corporation    not   agent    of.  470 

liability    of    pledgee    of    stock    as 
shareholder.  432,  460 

Stock :  purchase  of  its  own,  by  cor- 
poration. 451 
Taxation  of  seat  in  stock  exchange. 

460 
Transfer:    office   in   foreign   jurisdic- 
tion. 168 
Wagering  contracts:  recovery  of  de- 
posit.                                           179 

SUBROGATION. 

States :   prioritv  of  public  claims. 

358 
SURETYSHIP  AND 
GUARANTY. 
Contractor's  bond:  liability  of  sure- 
ty for  labor  and  materials. 

669,  680 
Contribution  between  cosureties:  res 
adjudicata.  359 

Equitable  set-off:  exoneration.  84 
Exoneration  :  inchoate  right  of.  84 
False  pretenses:  by  bankrupt.  165 
Joint  obligation:  part  payment  by 
principal.  541 


Limitation  of  actions :  part  payment 
by  principal.  541 

TAXATION. 
Capitation    tax:    labor   on    highways 

as.  177 

Checks :  taxed  differently  when  made 

payable  where  drawn.  485 

Constitutional       law :       foreign-built 

yachts    not    within    the    United 

States.  348 

Contracts    of   purchase:    liability    for 

taxes.  360 

Corporations :  engaged    in    interstate 

and    intrastate    commerce. 

434.  455 
Double   taxation :    transfer   tax.    236 
Due  process  of  law :  power  of  legis- 
lature to  compel  levy  of  tax  by 
municipality.  426 

Inheritance    tax : 
safe   deposit   company   as   one   "in 
possession    of"    decedent's   prop- 
erty. 345 
see  also  Transfer  Tax,  infra. 
Interstate  commerce :  taxation  of  in- 
surance business  as  burden  upon. 

151.  173 
Labor  on  highways  as  tax.  177 

Landlord  and  tenant :  state  as  lessor. 

267 
Licenses :  measure  may  include  non- 
taxable property.  434,  455 
Municipal :    power   of   legislature   to 
compel  levy  of  tax  for  local  pur- 
pose. 407 
Seat  in  stock  exchange.                     460 
Special  assessment:  test  of  validitv. 

61,  89 
legislative   determination   of   bene- 
fits, conclusive.  61,  89 
measure  of  benefits.  61,  89 
Transfer  tax : 
theory  of.  239 
a    tax    on    privilege    conferred    by 
state.                                            237 
influence  determining.         230,  234 
constitutionality  of  inheritance  tax. 

230 
in  New  York,  history  and  scope. 

229 
deposit  under  two  names.  93 

TENANCY  IN  COMMON. 

See  Real  Property. 

THEATRE    TICKETS. 

See  Licenses. 

TORTS. 

Accrual   of  action.  79 

Admiralty : 

limitation  of  liability:  persons  en- 
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titled.  445 

see  also  Admiralty. 
Alienation   of  affections:   injunction. 

177 

Boycott:    injunction:    strike   on   one 

man   to   compel   him   to   boycott 

another.  694 

Carriers  of  mail :  liability  of.        632 

Consortium,  loss  of:  action  by  wife. 

265 
Conversion :  See  Conversion. 
Damages : 
joint   tort   feasors.  178 

See   also   Damages. 
Death    by   wrongful   act:  burden    of 
proving    contributory    negligence 
in  New  York.  271 

False  imprisonment : 
refusing  means  of  escape.  537 

defined.  537 

Joint  liability  of  principal  and  agent. 

350 
Joint  tort  feasors : 

damages   for  blocking   stream.    178 
verdict  against,   set   aside  in   part. 

527 
partial    reversal   of   judgment.    527 

Liability  of  corporation  for  aggra- 
vated  misconduct   of   agent.   350 

Libel  and  Slander:  See  Libel  and 
Slander. 

Mail  carriers :  liability  of.  632 

Master  and  Servant :  See  Master 
and  Servant. 

Nuisances :   See  Nuisance. 

Officers :  liability  for  misconduct  of 
subordinates.  636 

Permanent  injury:  accrual  of  action. 

Postmasters : 
liability     for     negligence     of     em- 
ployees. 637 
liability  for  loss  of  mail.  632 
Railroads :  operation   as   nuisance. 

590,  610 
Survival    of    action :    admiralty.    344 
Trespass :  See  Trespass. 
Workmen's  Compensation  Acts :  See 

Master  and  Servant. 
Wrongful  death :  limitation  of  action 
by  administrator.  609 

TRADE  MARKS  AND  NAMES. 

Protection :  foreign  trade-marks 
under  the  Kahn  Act.  52 

TRESPASS. 

Entry  by  deceit.  359 

Evidence :     character  evidence     not 

admissable.  353 

Venue.  554 


TRUSTS. 

Adverse  possession :  possession  of 
agent    under    constructive    trust. 

266 
Assignee  with  notice.  539 

Banks  and  banking: 
paper   indorsed   for   collection.   598 
joint  and  alternate  deposits.       165 
Breach   of  good   faith :   joint  adven- 
turers. 539,   608 
Corporations :  not  trustee  for  stock- 
holders. 470 
Devises  in  lieu  of  dower:  election  by 
wife.                                    585,  605 
New   York  Trusts :   destructibility. 

360 
Parol :   resulting  trusts.  273 

Precatory :    construction    of   will.   95 
Resulting:    Statute    of   Frauds.     273 
Testamentary : 
joint  and  mutual  wills.  95 

precatory.  95 

UNINCORPORATED 
ASSOCIATIONS. 

See  Mutual  Benefit  Associations. 
VENDOR    AND    PURCHASER. 

Burdens  of  taxes  and  insurance.  360 

Vendor's  lien : 
negotiability    of    lien    notes.  93 

nature  of:  retention  of  title  distin- 
guished. 93 

VENUE. 

See  Pleading  and  Practice. 
WAIVER. 

Constitutional  rights.  577 
Contracts :   lex  loci  contractus.     579 

Due  process  of  law.  572 

Evidence.  574 

Jurisdictional    defects.  572 

Jury.  572 

Right  of.  577 

Statute  of  Frauds.  575 

Self-incrimination.  576 

Statute  of  Limitations.  571 

Witnesses,  privilege.  576 

WAREHOUSEMEN. 

Lien :  extended  to  demurrage  charge 
by  carrier.  166 

Warehouse  receipts :  delivery  as 
pledge.  339,  357 

WARRANTY. 

See  Insurance  and  Sales. 

WATERS    AND    WATER 
COURSES. 

Accretion :  shore  and  riparian  lands. 

272 


INDEX  OF  SUBJECTS. 


XXXIX 


Percolating    water:    action    on    the 
case.  T79 

Navigable  waters : 
right  of  legislature  to  change  level. 

272 
title  to  bed  of  lake.  272 

wharfing    out,    public    right.      272 
Reliction.  272 

Riparian    rights:    access.  272 

River   boundaries:  concurrent   juris- 
diction of  states  over.      249,  261 

WILLS  AND  ADMINIS- 
TRATION. 
Aliens :     administration     of     estates 
under  treaties.  667,  680 

Alterations :  presumptions  as  to  time 
of.  264 

Bankruptcy:   jurisdiction   of  probate 
courts  over.  373 

Bequest  to  creditors :  satisfaction  of 
debt  94 

Construction : 
dying  without   issue.  461,   543 

precatory  trusts.  95 

residuary  clause.  180 

satisfaction  of  legacies  out  of  res- 
iduary real  estate.  180 
Constructive   presence   of   witnesses. 

180 
Consuls :    right  to  be   appointed  ad- 
ministrator. 667,  680 
Contract  to  make  will:  specific  per- 
formance     under      Statute      of 
Frauds.  272 
Debtors :  administration  of  estates  of. 

37i 
Deed  delivered  on  condition  of  gran- 
tor's death:  sometimes  regarded 
as  will.  404 

Devises  in  lieu  of  dower :  election  by 
wife.  585.  605 

Domicile : 

execution  of  power.  166 

See  also  Conflict  of  Laws. 
Evidence :   mutual   will   as   establish- 
ing existence   of   contract.      272 
Executory  devises :    failure  of  issue, 
definite  and  indefinite.  543 

Failure  of  issue:   construction. 

461,  543 
Fraud    in    procuring    probate:    juris- 
diction of  equity.  543 
Gifts  over:  if  prior  taker  dies  with- 
out  issue.                            461,   543 
Heir :    action    against    for    debts    of 
ancestors.                                      372 
Joint  and  mutual  wills :  binding  upon 
survivor.  95 


Legacies : 

ademption  of.  74.  96 

of  stock.  74.  96 

satisfaction  of  debt.  94 

Libel     in    will:     right    to     damages 

against  estate.  457 

Murder:    effect    upon    devolution   of 

property.  353 

Mutual :    contract   to   make :    specific 

performance    under     Statute    of 

Frauds.  272 

Perpetuities,  Rule  against: 

application  of  to  gifts  after  death 

without  issue.  543 

See      also      Perpetuities,      Rule 

Against. 

Personal  property:  life  estate.       361 

Probate : 

admission    to,    joint    and    mutual 

will.  95 

fraud  in  procuring.  _  543 

in   foreign  jurisdiction ;   full   faith 

and  credit.  449 

Real  property:  made  subject  to  debts. 

Residuary  clause :  legacies  out  of  real 
estate.  180 

Revocation :    joint    and   mutual    will. 

95 

Stock:  legacies  of.  74,  9c 

Subscription  of  testator:  proof  by 
comparison.  454 

Substitutionary    gift.  461,    543 

Trusts,  testamentary:  See  Trusts. 

Vesting  of  estates :  desire  to  hasten. 

543,   461 

Witness :    constructive   presence.    180 

WITNESSES. 
Constructive   presence  at   signing  of 
will.  180 

Corroboration  of,  by  previous  state- 
ments. 17  * 
Impeachment : 
cross    examination    of    witness    as 
to  market  value  of  land.        171 
proof  of  character.               155,  172 
cross  examination.                155,  172 
by   particular  acts   of   misconduct. 
1.55.  i/2 
Jurors :  admissibility  on  motion   for 
new  trial,  to  show  their  miscon- 
duct.                                   284,  264 
Privilege  of:  waiver.  576 
Reputation :  as  impeaching  evidence. 

155.  172 

WORKMEN'S    COMPENSA- 
TION ACTS. 
See  Master  and  Servant. 
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JUSTICE  ACCORDING  TO  LAW. 

II. 
III.     Legislative  Justice.55 

Until  recently,  the  theory  of  separation  of  powers  was  funda- 
mental in  our  juristic  thinking  as  well  as  in  our  political  thinking. 
It  was  taken  to  be  an  axiom  of  free  government.  The  proposition 
that  separation  of  powers  is  essential  to  liberty  was  accepted  as 
stated  by  Montesquieu : 

"There  is  no  liberty  if  the  power  of  judging  is  not  separated 
from  the  legislative  power  and  from  the  executive  power.  If  it 
were  joined  to  the  legislative  power,  the  power  over  the  life  and 
the  liberty  of  the  citizens  would  be  arbitrary;  for  the  judge  would 
be  legislator.  If  it  were  joined  to  the  executive  power,  the  judge 
might  have  the  force  of  an  oppressor."58 

Hitherto,  moreover,  the  development  of  our  legal  system  had 
conformed  steadily  to  this  theory.  In  the  sixteenth  and  seven- 
teenth centuries  it  was  settled  that  the  crown  had  no  part  in  the 
administration  of  justice,  that  causes  which  concern  the  life  or 
inheritance  or  goods  or  fortune  of  the  subject  were  not  to  be  de- 
cided by  the  natural  reason  of  the  executive  "but  by  the  artificial 
reason  and  judgment  of  the  law"  as  pronounced  by  the  king's 
justices.57  Legislative  justice  lingered  in  legislative  divorces,  acts 
of  attainder  and  of  pains  and  penalties,  and  private  acts  of  parlia- 
ment or  of  legislatures  creating  special  rules  for  particular  cases 

KSidgwick,  Elements  of  Politics,  355-356,  360,  482-484;  Burgess,  Political 
Science  and  Constitutional  Law,  II,  356-361 ;  Benton.  The  Distinction  be- 
tween Legislative  and  Judicial  Functions,  Rep.  Am.   Bar  Assn.  VIII,  261. 

"Esprit  des  lois,  liv.  xi,  chap.  6.  "Liberty  can  have  nothing  to  fear  from 
the  judiciary  alone,  but  would  have  everything  to  fear  from  the  union  with 
either  of  the  other  departments."     Federalist,  No.  78. 

"Case  of  Prohibitions  del  Roy  (1608)    12  Rep.  63. 
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or  individuals  or  affording  special  relief.  Legislative  divorces 
were  known  in  New  York  after  the  Revolution,58  and  in  Penn- 
sylvania,50 Ohio,60  Maryland,61  Connecticut62  and  Rhode  Island68 
m  the  nineteenth  century.  Pennsylvania  did  not  abolish  them  till 
1874,  and  so  late  as  1887  the  dissolution  of  a  particular  marriage 
was  held  a  rightful  subject  of  legislation  by  a  territory  of  the 
United  States.04  Acts  of  attainder  and  bills  of  pains  and  penalties 
were  not  uncommon  in  America  during  and  after  the  Revolution.65 
The  legislature  of  Rhode  Island  exercised  jurisdiction  in  in- 
solvency until  1832.00  During  the  Revolution  and  even  later  the 
practice  obtained  in  some  states  of  awarding  a  new  trial  by  legis- 
lative act  after  final  judgment.07-  Finally  appellate  jurisdiction  was 
exercised  by  the  legislature  in  Rhode  Island  till  185768  and  by  the 
senate  in  New  York  till  1846.69  But  the  nineteenth  century  saw 
the  end  of  almost  all  such  legislation.  Legislative  divorces  came 
to  an  end  in  England  in  1856  and  are  now  precluded  by  constitu- 
tional provisions  in  the  several  United  States.70  The  Federal  Con- 
stitution put  an  end  to  acts  of  attainder  and  bills  of  pains  and 
penalties,  and  English  writers  of  the  eighteenth  century  regarded 

"Kent,  Commentaries,  II,  97. 

^Cronise  v.  Cronise  (1867)  54  Pa.  St.  255,  260.  In  187.3,  the  last  year  in 
which  such  jurisdiction  was  exercised,  eighteen  private  divorce  acts  were 
passed.     See  Loyd,  Early  Courts  of  Pennsylvania,  102. 

"■Bingham  v.  Miller   (1848)    17  Ohio,  445. 

"Crane  v.  Meginnis  (1829)   1  Gill  &  J.  463,  474- 

"Starr  r.  Pease  (1831)  8  Conn.  541. 

c1The  Rhode  Island  legislature  entertained  applications  for  divorce  till 
1852.  Eaton,  Development  of  the  Judicial  System  in  Rhode  Island,  14  Yale 
Law  Journ.  148,  153. 

"Maynard  v.  Hill  (1888)  125  U.  S.  190.  The  legislature  of  Alabama 
granted  a  divorce  in  the  session  of  1888- 1889.  But  the  act  was  held  uncon- 
stitutional.   Jones. v.  Jones  (1891)  95  Ala.  443. 

"Thompson  v.  Carr  (1831)  5  N.  H.  510;  Cooper  v.  Telfair  (1800)  4 
Dall.  14;  Sleight  v.  Kane  (N.  Y.  1801)  2  Johns.  236;  Jackson  v.  Sands 
(N.  Y.  1801)  2  Johns.  267;  Thompson,  Anti-Loyalist  Legislation  During  the 
American  Revolution,  3  Illinois  Law  Rev.  81,  147. 

""Eaton,  Development  of  the  Judicial  System  in  Rhode  Island,  14  Yale 
Law  Journ.  148,  150-153. 

''Plumer,  Life  of  William  Plumer,  170;  Warren,  History  of  the  American 
Bar,  136.  In  Merrill  v.  Sherburne  (1818)  1  N.  H.  199,  216,  four  cases  of 
this  legislative  granting  of  new  trials  between  1791  and  1817  are  referred  to. 

"See  Mr.  Eaton's  paper,  note  63,  supra. 

"An  account  of  the  abolition  of  this  jurisdiction  and  the  reasons  there- 
for may  be  found  in  Browne,  The  New  York  Court  of  Appeals,  2  Green 
Bag,  277,  278. 

70Bondy,  The  Separation  of  Governmental  Powers  (Columbia  University 
Studies  in  History,  Economics  and  Public  Law,  vol.  5,  no.  2)  chap.  12. 
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them  as  vicious  in  principle  and  substantially  obsolete.71  The 
abortive  bill  of  pains  and  penalties  brought  against  Queen  Caro- 
line is  probably  the  last  of  its  kind.  In  consequence  of  constitu- 
tional provisions,  the  courts  put  an  end  to  legislative  granting  of 
new  trials  early  in  the  last  century.7*  As  has  been  seen,  legislative 
appellate  jurisdiction  ended  in  this  country  in  1857.  Adjustment 
of  claims  against  the  state  by  legislative  assemblies  still  disgraces 
the  public  law  of  many  commonwealths.73  In  England,  however, 
by  virtue  of  statutes,  claims  against  the  crown,  after  a  formal  peti- 
tion of  right  and  Hat,  take  the  ordinary  course  of  judicial  proceed- 
ings.74 And  the  federal  government  as  well  as  an  increasing  num- 
ber of  the  states,  by  providing  courts  of  claims,  have  put  justice 
between  state  and  citizen  on  a  footing  of  law  rather  than  of 
politics. 

This  obsolescence  of  legislative  justice  apparently  completed 
the  legal  structure  founded  by  fourteenth-century  judges,  built  up 
so  laboriously  by  Coke,  and  fixed  in  American  institutions  by  the 
Federal  Constitution  and  the  Fourteenth  Amendment.  We  had 
achieved  in  very  truth  a  Rechtsstaat.  Our  government  was  one  of 
laws  and  not  of  men.  Administration  had  become  "only  a  very 
subordinate  agency  in  the  whole  process  of  government."75  Com- 
plete elimination  of  the  personal  equation  in  all  matters  affecting 
the  life,  liberty,  property  or  fortune  of  the  citizen  seemed  to  have 
been  attained.  Nothing  is  so  characteristic  of  American  public 
law  of  the  nineteenth  century  as  the  completeness  with  which  ex- 
ecutive action  is  tied  down  by  legal  liability  and  judicial  review. 
The  tendency  was  strong  to  commit  matters  of  clearly  executive 
character  to  the  courts,  and  no  small  number  of  statutes  had  to  be 
rejected  for  such  violations  of  the  constitutional  separation  of 
governmental  powers.7*  But  the  paralysis  of  administration  pro- 
duced by  our  American  exaggeration  of  the  common-law  doctrine 
of  supremacy  of  law  brought  about  a  reaction.  And  that  reaction, 
as  the  last  remnants    of    legislative    justice    were    disappearing, 


"Wooddesson,  Lectures,  II,  382  et  seq. 
""Merrill  v.  Sherburne  (1818)  1  N.  H.  209. 

"Fleischmann,  The  Dishonesty  of  Sovereignties,  Rep.  N.  Y.  State  Bar 
Ass'n  XXXIII,  229. 

T4Anson,  Law  and  Custom  of  the  Constitution  (2nd  ed.)  II,  475. 

"Amos,  Science  of  Law,  397. 

78It  is  noteworthy  that  the  first  cases  in  which  acts  of  Congress  were 
held  unconstitutional  by  the  Supreme  Court  of  the  United  States  were  of 
this  character.  In  re  Haybum  (1792)  2  Dall.  409;  U.  S.  v.  Todd  (1794) 
13  How.  52,  note. 
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brought  back  the  long-  obsolete  executive  justice  and  has  been 
making  it  an  ordinary  feature  of  our  government.77 

Somewhat  later  the  paralysis  of  social  legislation  which  ap- 
peared to  be  threatened  in  many  jurisdictions  by  unhappy  exercis- 
ings  of  the  judicial  power  over  unconstitutional  legislation,  has 
brought  about  a  demand  for  something  very  like  legislative  justice 
in  the  form  of  direct  popular  action  upon  judicial  questions  or 
popular  review  of  judicial  decisions.78  Hence,  whereas  twenty- 
five  years  ago  it  might  have  seemed  pedantic  to  consider  legisla- 
tive justice  and  executive  justice  in  any  discussion  of  justice  ac- 
cording to  law,  unless  in  the  course  of  a  historical  sketch  of  the 
rise  and  progress  of  judicial  justice,  today  the  whole  question  of 
the  agencies  by  which  justice  shall  be  administered  is  reopening 
and  calls  for  solution  along  new  lines.  For  the  political  theory  of 
the  immediate  past  rested  upon  philosophical  principles  which  are 
failing  us  on  every  hand.  Nor  can  we  accept  the  lines  which  have 
been  drawn  as  the  result  of  historical  development  in  the  past  as 
necessarily  conclusive  of  the  course  which  we  shall  take  for  the 
future.  To  answer  this  question  today  we  must  ask  how  far  legis- 
lative justice,  executive  justice  and  judicial  justice  respectively  fur- 
ther the  ends  of  the  administration  of  justice. 

In  the  eighteenth  century  the  separation  of  powers  was  re- 
garded as  an  absolute  and  fundamental  principle  of  law  and 
politics.  Montesquieu  has  been  quoted.  In  the  same  spirit  the 
French  Declaration  of  the  Rights  of  Man  and  of  the  Citizen 
asserts : 

"Every  community  in  which  a  separation  of  powers  and  a 
security  of  rights  is  not  provided  for,  lacks  a  constitution."79 

From  eighteenth-century  political  and  juristic  thinking  the  idea 
passed  into  American  constitutional  law  and  the  framers  of  our 
constitutions,  state  and  federal,  sought  to  make  it  the  basis  of  our 
government.  Thus,  the  Declaration  of  Rights  of  the  Inhabitants 
of  the  Commonwealth  of  Massachusetts  (1780)  provides: 

"In  the  government  of  this  commonwealth,  the  legislative  de- 

"See  post,  IV,  Executive  Justice. 

"See  Smith,  Spirit  of  American  Government,  111-11.3;  McCarthy,  The 
Wisconsin  Idea,  268-269.  For  recent  discussions  of  this  subject,  see  Roe, 
Our  Judicial  Oligarchy  (1912)  ;  Ransom,  Majority  Rule  and  the  Judiciary 
(1912). 

"Declaration  of  the  Rights  of  Man  and  of  the  Citizen,  art.  16  (1789). 
Translations  may  be  found  in  Paine,  Rights  of  Man,  and  in  Ritchie,  Nat- 
ural Rights.  See  also  Blackstone,  Commentaries,  I.  142,  266;  Rousseau. 
Contrat  social,  liv.  iii,  chaps.  1,  It. 
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partment  shall  never  exercise  the  executive  and  judicial  powers, 
or  either  of  them :  the  executive  shall  never  exercise  the  legislative 
and  judicial  powers,  or  either  of  them :  the  judicial  shall  never 
exercise  the  legislative  and  executive  powers,  or  either  of  them :  to 
the  end  it  may  be  a  government  of  laws  and  not  of  men."80 

But  the  attempt  to  make  an  exact  analytical  scheme  of  the 
powers  of  government  according  to  this  threefold  division  has 
failed.81  As  actually  drawn  in  America,  the  line  is  historical  only 
in  many  places.82  Students  of  political  science  have  discarded 
the  theory  of  separation  of  powers  as  an  absolute,  fundamental 
doctrine,83  and  courts  are  finding  themselves  driven  by  experience 
of  the  impossibility  of  the  thing  to  recognize  that  fine  analytical 
line?  cannot  be  drawn.84  For  sovereignty  is  a  unit.  The  so-called 
three  powers  are  not  three  distinct  things ;  they  are  three  general 
types  of  manifestation  of  one  power.  In  the  development  of 
sovereignty,  these  three  types  have  differentiated  gradually  as  a 

"Mass.  Const.  Pt.  I,  §  30.  See  Bondy,  The  Separation  of  Governmental 
Powers  (Columbia  University  Studies  in  History,  Economics  and  Public 
Law,  vol.  5,  no.  2)  chap.  2. 

"Goodnow,  Principles  of  Administrative  Law  in  the  United  States,  25-26; 
Willoughby,  Constitutional  Law  of  the  United  States,  II,  §§  742,  743.  Cf. 
Schouler,  Ideals  of  the  Republic,  206. 

^Murray  v.  Hoboken  Land  &  Improvement  Co.  (1855)  J8  How.  272; 
Maynard  v.  Hill  (1888)  125  U.  S.  190;  State  v.  Harmon  (1877)  3*  Oh.  St. 
250;  Callanan  v.  Judd  (1868)  23  Wis.  343,  349;  Parkman  v.  Rice  (1820) 
16  Mass.  326,  329.  See  Bondy,  The  Separation  of  Governmental  Powers, 
69-85 ;  Salmond,  Jurisprudence,  §  35. 

KGoodnow,  Comparative  Administrative  Law,  I,  chap.  3 ;  Sidgwick,  Ele- 
ments of  Politics,  363 ;  Baldwin,  Two  Centuries'  Growth  of  American  Law, 
37;  Fuzier-Herman,  La  separation  des  pouvoirs,  181  et  seq.;  Haurion,  Prin- 
cipes  de  droit  public,  446:  Jellinek,  Recht  des  modernen  Staates  (2nd  ed.) 
I,  483-487-  585-601  :  Schmidt,  Allgemeine  Rechtslehre,  I,  209-217;  Treitschke, 
Politik  (2nd  ed.)  II.  131  et  seq.  See  also  Powell.  Separation  of  Powers, 
Pol.  Science  Quart.  XXVII,  215. 

"Brown  v.  Turner  (1874)  70  N.  C.  93,  102;  George  v.  People  (1897) 
167  111.  447,  459;  People  v.  Joyce  (1910)  246  111.  124;  France  v.  State  (1897) 
57  Oh.  St.  1,  .17;  State  v.  Webster  (1898)  150  Ind.  607,  621;  Crawford 
v.  Hathaway  (1903)  67  Neb.  325.  367:  Farm  Investment  Co.  v.  Carpenter 
(1900)  9  Wyo.  no,  144.  Cf.  Prentis  v.  Atlantic  Coast  Line  (1908)  211 
U.  S.  210;  People  v.  Willcox  (1909)  194  N.  Y.  383.  There  are  courts, 
however,  that  still  insist  upon  rigid  analytical  lines.  E.  g.,  People  v.  Dick- 
erson  (1910)  164  Mich.  148.  153;  City  v.  Schoeberlein  (1907)  230  111.  496. 
American  lawyers  still  state  Montesquieu's  doctrine  in  its  extreme  form. 
Schouler,  Ideals  of  the  Republic,  chap.  9 ;  Wyman,  Administrative  Law. 
§  17;  Green,  The  Three  Departments  of  Government,  Proc.  Kan.  Bar 
Ass'n  (1910)  27.  "Nearly  a  half-century  before  our  Federal  Constitution 
emerged,  Montesquieu  formulated  and  defended  upon  unanswerable  phil- 
osophical and  historical  considerations  the  dogma  that  neither  public  nor 
private  liberty  could  be  maintained  without  a  division  of  the  legislative, 
executive  and  judicial  functions  of  government."  Mr.  Justice  Lurton,  A 
Government  of  Law  or  a  Government  of  Men?  No.  Am.  Rev.  CXCIII, 
9.  13-14  (Jan.  1911).     (The  italics  are  mine.) 
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result  of  experience  that  certain  things  which  demand  special 
competency  or  special  training  or  special  attention  are  done  better 
by  those  who  devote  thereto  their  whole  time  or  their  whole  atten- 
tion for  the  time  being.  The  principle  involved,  therefore,  is  no 
more  than  the  principle  involved  in  all  specialization: 

"The  decisive  reason,"  says  Bluntschli,  "for  such  specialization 
[i.  e.,  the  separation  of  powers  1  is  not  the  practical  security  of 
civil  liberty,  but  the  organic  reason  that  every  function  will  be 
better  fulfilled  if  its  organ  is  specially  directed  to  this  particular 
end  than  if  quite  different  functions  are  assigned  to  the  same 
organ."85 

In  legal  and  political  history  this  specialization  of  function  has 
proceeded  very  slowly.  The  first  differentiation  was  a  setting 
apart  of  the  deliberative  or  legislative  from  the  administrative  or 
executive.  Although  the  genius  of  Aristotle  foresaw  the  further 
specialization  that  was  to  take  place,80  it  had  by  no  means  taken 
place  in  his  day,  and  the  Roman  polity  to  the  end  regularly  con- 
fided judicial  powers  to  administrative  officers.87  Many  eighteenth- 
century  writers  carry  their  theory  no  further  than  separation  of 
the  legislative  from  the  executive/8  After  differentiation  of  legis- 
lative from  administrative  functions  has  gone  a  long  way,  the  judi- 
cial function  may  remain  undifferentiated  and  may  be  exercised 
by  both  the  legislative  and  the  executive  organs  of  the  state.  The 
ordinary  judicial  functions  of  the  English  king  passed  to  his  jus- 
tices at  a  relatively  early  date  and  the  residuum  passed  later  to 
the  court  of  chancery ;  so  that  by  the  seventeenth  century  all  royal 
judicial  power  was  obsolete.80  But  parliament  retained  judicial 
functions  much  longer.  The  most  we  can  say  is  that  judicial  jus- 
tice has  grown  out  of  and  gradually  been  set  apart  from  legislative 
and  executive  justice,  and  in  the  long  run  has  tended  to  replace 

s5Allgemeine  Staatslehre,  bk.  iii,  chap.  7. 

"Politics,  VI,  14. 

"Mommsen,  Abriss  des  rdmischen  Staatsrechts  (2nd  ed.)  236-238,  357- 
358. 

MDe  Lolme,  Constitution  of  England,  Intr.  Chaps.  3,  4;  Rousseau,  Con- 
trat  social,  liv.  iii,  chap.  I.  Locke,  a  century  before,  had  recognized  three 
powers,  legislative,  executive  and  federative  (t.  e.,  treaty-making  or  diplo- 
matic). But  he  conceived  that  the  executive  and  the  federative  power  should 
reside  in  the  same  person.  Two  Treatises  on  Government,  bk.  ii,  chaps. 
8,  12.  It  is  obvious  that  historical  reasons  have  determined  the  three-fold 
division  in  the  American  polity  and  the  great  insistence  upon  the  judicial 
department.  It  is  instructive  to  notice  that  the  Canadian  constitution  has 
nominally  a  two-fold  division  only,  while  the  Australian  constitution  here 
as  elsewhere  follows  the  American  model.  Clark,  Australian  Constitutional 
Law,  28  et  seq. 

"Prohibitions  del  Roy   (1608)    12  Rep.  63. 
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them.  But  the  exact  lines  are  matters  of  practical  convenience  and 
expediency.  Moreover  this  development  has  gone  along  with  the 
development  of  justice  according  to  law.  It  may  well  be  asked, 
therefore,  how  far  are  these  the  same  development  seen  from  the 
respective  sides  of  means  and  end?  If  they  are  so  identical,  it 
may  be  asked,  on  the  one  hand,  does  not  justice  according  to  law 
require  a  purely  judicial  administration  in  the  modern  state,  and, 
on  the  other  hand,  has  a  judiciary  any  special  or  peculiar  quali- 
fication for  that  part  of  the  administration  of  justice  which  must 
proceed  without  law?  To  answer  these  questions  we  must  have 
recourse  to  legal  history  as  well  as  to  politics  and  political  phi- 
losophy. 

Examples  of  legislative  justice  may  be  found  in  the  Greek 
trials  before  popular  assemblies,  in  the  Roman  capital  trials  before 
the  people  and  appeals  to  the  people  in  criminal  causes,90  in  the 
Germanic  administration  of  justice  by  the  assemblies  of  freemen, 
in  the  judicial  power  of  the  English  parliament,  in  the  power  of 
the  French  senate  to  "pass  judgment  upon  the  President  of  the 
Republic  and  the  ministers  and  to  take  cognizance  of  attacks  upon 
the  security  of  the  state,"91  in  the  judicial  power  of  the  German 
Bundesrath,92  in  the  exercise  of  judicial  power  by  American  colo- 
nial legislatures93  and  to  some  extent  by  state  legislatures  after  the 
Revolution,  in  legislative  impeachments,  and  in  the  disposition  of 
claims  against  the  state  in  most  of  our  commonwealths  today. 
Some  of  these  instances  are  of  no  great  value  for  our  purposes, 
because  they  are  taken  from  primitive  societies  in  which  all  justice 
was  crude.  But  for  the  most  part  they  are  modern,  or  relatively 
modern,  and  enable  us  to  determine  with  assurance  the  character- 
istics of  legislative  justice.  Examining  the  actual  operation  of 
legislative  justice  in  the  several  cases  named,  it  may  be  said  with- 
out hesitation  that  in  action  it  exhibits  all  the  bad  features  of  jus- 
tice without  law. 

In  the  first  place,  legislative  justice  is  unequal,  uncertain,  and 

"Mommsen,  Romisches  Strafrecht,  151-174;  Strachan-Davidson,  Prob- 
lems of  the  Roman  Criminal  Law,  chaps.  8,  9. 

MLoi  constitutionelle  du  24  fevrier,  1875,  art.  9. 

"Constitution  of  the  German  Empire,  art.  77.  This  is  exercised  in  prac- 
tice by  delegation  to  a  court  or  to  legal  experts.  Laband,  Staatsrecht  des 
deutschen  Reiches   (5th  ed.)  I,  §  29,  III. 

**Bigelow,  Judicial  Action  by  the  Provincial  Legislature  of  Massachusetts 
Bay,  2  Columbia  Law  Rev.  536;  Miller,  The  Legislature  of  the  Province  of 
Virginia  (Columbia  University  Studies  in  History,  Economics  and  Public 
Law,  vdl.  28)  168;  Fry,  New  Hampshire  as  a  Royal  Province  (Columbia 
University   Studies   in   History,   Economics  and   Public  Law,   vol.   29)    440. 
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capricious.  Bills  of  attainder,  even  in  modern  times,  were  too  often 
merely  legislative  lynchings,94  and  bills  of  pains  and  penalties,  of 
which  there  were  many  examples  during  and  immediately  after 
the  Revolution,  were  enacted  capriciously,  were  procured  on 
grounds  of  ill  will  in  relatively  trivial  cases  as  well  as  in  the  grave 
cases  involving  danger  to  the  commonwealth  for  which  they  were 
supposed  to  be  reserved,  and  became  deservedly  odious.95  In 
Rhode  Island,  we  are  told,  legislative  divorces  were  sought  and 
granted  in  cases  that  were  "too  flimsy  or  too  whimsical  for  judicial 
treatment."96 

Again,  legislative  justice  in  its  relatively  short  history  in  this 
country  and  in  the  relatively  small  number  of  cases  in  which  it  was 
exercised  showed  the  influence  of  personal  solicitation,  lobbying 
and  even  corruption  far  beyond  anything  which  even  the  most 
bitter  opponent  of  our  judicial  system  has  charged  against  the 
courts  in  the  course  of  a  long  history  and  after  disposition  of  a 
huge  volume  of  litigation.97 

Thirdly,  legislative  justice  has  always  proved  highly  susceptible 

"Belknap,  History  of  New  Hampshire,  chap.  26;  Thompson  v.  Carr 
( 1 83 1 )  5  N.  H.  510;  Jay,  Works,  I,  315;  Moore,  History  of  North  Caro- 
lina, I,  255. 

"Wooddesson.  Lectures,  II,  Lect.  41 ;  Tucker,  Blackstone,  I,  292-294 ; 
Adams,  Works,  X,  193;  Hamilton,  Works,  I,  297;  Federalist,  no.  44;  Miller, 
The  Constitution,  584 ;  Thompson,  Anti-Loyalist  Legislation  During  the 
American  Revolution.  3  Illinois  Law  Rev.  81,  147.  Professor  Thompson 
says  of  the  New  Hampshire  Act  of  1778:  "It  proscribed  seventy-six  citi- 
zens and  confiscated  the  property  of  twenty-six  of  them.  *  *  *  The  act 
was  blindly  designed  and  in  a  violently  partisan  spirit.  No  liberty  was 
given  those  banished  to  collect  debts  honestly  due  them ;  no  distinction  was 
made  between  those  who  withdrew  from  the  state  out  of  a  sense  of  duty, 
and  those  who  were,  in  fact,  British  subjects."  (3  Illinois  Law  Rev.  151-2). 
Jay  said  of  the  New  York  Act  of  1779.  which  forfeited  the  estates  of  fifty- 
nine  persons  and  made  them  liable  to  the  penalty  of  death,  if  found  in  the 
state,  "New  York  is  disgraced  by  injustice  too  palpable  to  admit  even  of 
palliation."    Works,  I,  315. 

"Eaton,  The  Development  of  the  Judicial  System  in  Rhode  Island, 
14  Yale  Law  Journ.   148,  153. 

"Ibid.  See  also  Plumer.  Life  of  William  Plumer,  176;  Parker,  C.  J., 
in  Pierce  v.  State  (1843)  13  N.  H.  536,  537;  Debates  of  Pennsylvania 
Constitutional  Convention  (1873)  III,  5-20.  In  Pennsylvania,  down  to 
the  constitutional  changes  in  1874,  the  legislature  could  enact  private 
laws  upon  a  great  variety  of  subjects,  including  divorce.  In  the  debates 
in  the  Constitutional  Convention  of  1873  we  read :  "We  all  know  that  it 
is  one  of  the  most  approved  ways  of  bribing  a  member  of  the  legislature 
to  retain  him  as  counsel  for  a  particular  interest  upon  which  he  is  asked 
to  legislate"  (III,  7)  ;  "instead  of  going  and  making  proper  representa- 
tions to  the  legislature  *  *  *  they  would  go  and  say  to  a  member  of 
the  legislature :  'Here,  I  will  give  you  so  much  money,  you  take  this 
bill  in  charge,  and  put  it  through,  and  give  me  no  more  trouble  about 
it.'"'  (Id.  11).  As  was  said  justly  in  the  debate,  nothing  of  the  sort 
was  ever  heard  of  in  purely  judicial  tribunals.  (Id.  14).  In  the  eighteenth 
century,  trading  votes  on  appeals  (what  we  should  call  log-rolling)  was 
a  frequent  practice  among  the  lay  peers.  Encyclopedia  Britannica  (nth 
ed.)   II,  214. 
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to  the  influence  of  passion  and  prejudice.  This  was  very  marked 
in  the  Greek  popular  courts  and  was,  indeed,  so  much  a  matter  of 
course,  that  rhetoricians  taught  the  principles  of  appeals  to  the 
passion  and  prejudice  of  the  tribunal  and  considered  the  cases 
where  such  appeals  were  expedient.98  This  feature  of  legislative 
justice  was  one  of  the  chief  causes  of  the  odium  which  attached 
to  acts  of  attainder  and  bills  of  pains  and  penalties  at  the  end  of  the 
eighteenth  century."  It  is  equally  marked  in  legislative  impeach- 
ments.100 

"Aristotle,  Rhet.  II,  2-8. 

"Speaking  of  the  North  Carolina  act  of  1779,  Professor  Thompson 
says :  "Among  those  who  suffered  was  Sir  Henry  Dunkinfield,  an  en- 
lightened Loyalist,  whose  crime  simply  amounted  to  a  difference  of 
political  opinion."  3  Illinois  Law  Rev.  162.  Of  the  proceedings  in  Pennsyl- 
vania after  the  British  evacuation  of  Philadelphia,  he  says :  "The  passion 
and  prejudice  of  the  populace  failed,  at  times,  to  distinguish  between 
mere  political  sentiment  and  the  giving  of  aid  and  comfort  to  the  enemy." 
Id.  157.  Tucker,  writing  in  1803,  when  the  memory  of  such  acts  was 
fresh,  said  that  an  act  of  attainder  was  "a  legislative  declaration  of  the 
guilt  of  the  party,  without  trial,  without  a  hearing,  and  often  without  the 
examination  of  witnesses."  Tucker's  Blackstone,  I,  293.  See  also  Flick, 
Loyalism  in  New  York  during  the  American  Revolution  (Columbia 
University  Studies  in  History,  Economics  and  Public  Law,  vol.  14)  chap.  7. 

'Thus,  in  the  impeachment  of  Judge  Addison  (Pennsylvania,  1803) 
both  houses  denied  him  a  copy  of  the  articles  and  compelled  him  to  copy 
them  for  himself  (Trial  of  Addison,  9)  ;  it  was  only  by  repeated  applica- 
tion and  after  much  opposition  that  he  was  allowed  process  for  witnesses 
{Id.  7-15).  The  committee  of  the  house  of  representatives,  which  con- 
sidered the  charges,  reported  that  they  "do  not  apprehend  that  the 
offences  -with  which  the  said  Alexander  Addison  stands  charged  in  the 
said  impeachment  are  sufficient  ground  to  authorize  and  require  the  prose- 
cution thereof  by  this  house."  The  house  summarily  rejected  this  re- 
port and  proceeded.  Id.  13.  The  ground  of  the  impeachment  was  at 
best  that  an  erroneous  view  had  been  enforced  as  to  the  powers  of  the 
lay  associates  of  the  presiding  judge,  and  the  proceeding  has  been  de- 
scribed by  a  judicial  reviewer  as  "the  most  flagitious  ever  urged  on  by 
*  *  *  obnoxious  partisanship."  Address  of  Judge  Agnew  before  the 
Allegheny  Bar  Ass'n.,  Pennsylvania  Magazine,  XVI,  1.  Loyd  says  of  this 
impeachment,  "the  conduct  of  the  legislature  has  met  with  general  re- 
probation." Early  Courts  of  Pennsylvania,  143.  Of  the  impeachment  of 
Chief  Justice  Shippen  and  Justices  Yeates  and  Smith  (Pennsylvania,  1805) 
the  same  author  says :  "That  any  doubt  could  be  felt  as  to  the  issue  of 
this  trial  is  a  matter  of  wonder,  and  that  thirteen  out  of  twenty-four 
senators  voted  for  conviction  is  a  lasting  disgrace  to  their  names."  Id. 
146.  In  the  impeachment  of  Governor  Butler  (Nebraska,  1871)  there  was 
a  conviction  upon  the  first  article  which  charged  the  governor  with  ap- 
propriating to  his  own  use  upwards  of  $16,000  of  public  money.  The 
judgment  pronounced  was  simply  removal  from  office.  As  the  one  dis- 
senting senator  said,  arguendo,  "if  the  governor  is  a  suitable  person  to 
hold  office  hereafter,  I  do  not  see  why  we  should  remove  him  at  the 
present  time."  (Trial  of  David  Butler,  55).  In  1877  the  legislature  adopted 
the  following  resolution :  "That  the  records  of  the  impeachment  and  re- 
moval from  office  of  David  Butler,  late  governor,  be  and  the  same  are 
hereby  expunged  from  the  journals  of  the  senate  and  house  of  represen- 
tatives of  the  eighth  session  of  the  legislature  of  Nebraska."  Neb.  Laws 
of  1877,  257.  It  is  significant  that  when  a  new  constitution  was  adopted 
in  that  state,  a  few  years  after  this  impeachment,  it  was  provided  that 
impeachments  should  be  tried  before  the  Supreme  Court.  Const.  Neb. 
(1875)   art  3,  §  14. 
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Closely  related  to  the  foregoing  characteristic  of  legislative 
justice  is  a  fourth,  namely,  the  preponderance  of  purely  partisan 
or  political  motives  as  grounds  of  decision.  This  is  a  conspicuous 
feature  of  legislative  determination  and  adjustment  of  claims 
against  the  state.101  It  is  conspicuous  also  in  legislative  impeach- 
ments.102 It  was  notorious  in  the  appellate  jurisdiction  of  the 
House  of  Lords,  until  the  settled  practice  that  only  law  lords 
should  vote  turned  the  judicial  side  of  that  body  into  an  ordinary 
court  of  justice.103  It  furnished  one  of  the  chief  reasons  for  the 
abolition  of  the  appellate  jurisdiction  of  the  senate  in  New  York 
in  1846.104 

Finally  legislative  justice  has  been  disfigured  very  generally  by 

""Mark  Twain  has  given  us  a  characteristic  sketch  of  the  manner  in 
which  Congress  dealt  with  claims  against  the  government  prior  to  the 
Court  of  Claims.  The  Facts  in  the  Case  of  George  Fisher,  Deceased, 
Works  (Hillcrest  ed.)   XIX,  132. 

""The  classical  example  is  the  impeachment  of  Andrew  Johnson.  See 
particularly  the  curious  and  inconsistent  rulings  of  the  senate  upon  ad- 
missibility of  evidence,  in  the  course  of  which  the  opinions  of  the  Chief 
Justice  of  the  Supreme  Court  were  overruled.  Trial  of  Andrew  John- 
son (official  ed.)  I,  674,  693,  696-697,  698-700,  701;  also  the  opinions,  par- 
ticularly those  of  Senator  Yates,  Ibid.  Ill,  102,  115,  Senator  Morrill  of 
Maine,  Ibid.  145-146,  Senator  Wilson,  Ibid.  217-218.  Senator  Sumner,  Ibid. 
247-248,  256-260,  274-281.  Some  instructive  comments  upon  the  political 
character  of  these  rulings  and  upon  the  opinions  of  the  senators  may 
be  found  in  Blaine,  Twenty  Years  in  Congress,  II,  369-370,  381.  Cf. 
also  Littlefield,  The  Impeachment  of  Judge  Swayne,  17  Green  Bag,  193. 
In  the  Constitution  of  New  York  adopted  in  1846,  the  judges  of  the 
Court  of  Appeals  were  joined  with  the  senators  as  members  of  the 
court  for  the  trial  of  impeachments.  The  reason  for  this,  as  stated  in  the 
debates  in  the  convention,  was  that  the  members  of  the  senate  "like 
those  of  all  legislative  bodies  were  more  or  less  imbued  with  partisan 
feelings"  and  experience  had  shown  "that  an  impeachment  in  an  excited 
state  of  political  feeling  might  grow  out  of  that  very  feeling;"  hence 
the  "propriety  of  infusing  into  the  court  a  share  of  the  judicial  force 
to  restrain  that  feeling."  Debates  and  Proceedings  of  the  Convention 
for  the  Revision  of  the  Constitution  of  the  State  of  New  York,  1846, 
557.  As  to  the  last  English  impeachments,  see  the  comments  of  Sir 
James  Stephen,  History  of  the  Criminal  Law,  I,  160,  and  of  Mr,  Lovat 
Fraser,  The  Impeachment  of  Lord  Melville,  24  Juridical  Rev.  235.  The 
former  says:  "The  impeachment  of  Warren  Hastings  is,  I  think,  a  blot 
on  the  judicial  history  of  the  country." 

""Encyclopaedia  Britannica  (nth  ed.)  II,  214.  This  was  conspicuous 
in  the  attempt  of  lay  lords  to  vote  upon  the  reversal  of  the  outlawry  in 
Queen  v.  O'Connell.  See  Atlay,  Victorian  Chancellors,  I,  144-145;  Camp- 
bell, Lives  of  the  Lord  Chancellors,  VIII,  144-146.  It  should  be  noted 
that  the  firmness  of  Lord  Lyndhurst,  a  judge  whose  view  of  the  law 
the  lay  peers  sought  to  sustain,  prevented  a  grave  scandal  to  the  ad- 
ministration of  justice.  Politically,  he  was  in  agreement  with  those  whom 
he  dissuaded   from  voting. 

m"The  Court  for  the  Correction  of  Errors  was  distrusted  as  a  fluctuat- 
ing and  partisan  body,  too  numerous  and  unwieldy,  containing  many  who 
had  no  knowledge  of  law  and  yet  were  not  apt  to  yield  to  the  opinions 
of  the  lawyers."  Browne,  The  New  York  Court  of  Appeals,  2  Green 
Bag,  277,  278. 
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the  practice  of  participation  in  argument  and  decision  by  many 
who  had  not  heard  all  the  evidence  and  participation  in  the  decision 
by  many  who  had  not  heard  all  the  arguments.  This  was  notorious 
when  lay  peers  passed  upon  causes  in  the  House  of  Lords,105  and  is 
often  conspicuous  in  analagous  cases  of  impeachments  and  legis- 
lative investigations.106  Such  a  practice  is  wholly  unknown  in 
judicial  justice,  nor  would  the  public  tolerate  it  in  judicial  tribunals. 
Are  there  any  advantages  in  the  administration  of  justice  by 
legislative  bodies  to  be  set  over  against  the  foregoing  defects  ?  The 
one  advantage  claimed  for  it  is  that  it  is  more  responsive  to  the 
popular  will.  Similarly,  in  recent  agitation  for  direct  popular  jus- 
tice in  certain  cases,  the  advantage  is  claimed  that  justice  will  be 
made  more  immediately  and  completely  expressive  of  the  popular 
will.107  The  confusion  of  will  and  impulse  involved  in  this  claim 
has  been  remarked  repeatedly.108  But  another  consideration  is  of 
more  weight.  It  must  be  borne  in  mind  that  the  psychology  of  such 
tribunals  is  to  a  great  extent  the  psychology  of  a  crowd  or  mob. 
In  a  court,  long  habit,  training,  tradition  and  the  critical  scrutiny 
of  a  learned  profession  keep  down  the  tendency  to  throw  off  in- 
dividual responsibility,  to  abdicate  individual  reason  and  to  yield 
to  suggestion  and  impulse.  In  a  large  body  not  so  trained  and 
without  judicial  habits,  we  should  expect,  and  experience  shows 
that  we  must  expect,  many  of  the  characteristic  phenomena  of  what 
psychologists  call  the  mob  mind.109     Moreover,  administration  of 

105See  note  102,  supra.  In  the  debates  upon  the  judiciary  in  the  New 
York  Constitutional  Convention  of  1846,  as  a  reason  for  a  court  of 
appeals  composed  of  judges  only,  it  was  said  that  the  court  must  be 
composed  of  "men  who  heard  all  the  arguments  and  were  present  during 
the  whole  trial;  they  would  not  read,  write,  whisper  or  walk  about  when 
the   trial   was   going  on."     Debates   and   Proceedings,   755. 

10"In  the  impeachment  of  Edmonds  (Michigan,  1872)  no  less  than 
twenty-one  senators  who  voted  upon  the  charges  were  absent  during 
considerable  portions  of  the  time  when  testimony  was  taking.  In  the  im- 
peachment of  Cox  (Minnesota.  1881)  thirty-three  senators  who  voted  upon 
all  of  the  charges  were  absent  from  four  to  thirty-six  days  of  a  total 
of  fifty-five.  Two  were  absent  ten  days,  one  eleven  days,  one  twelve 
days,  two  fourteen  days,  two  fifteen  days,  two  sixteen  days,  one  seven- 
teen days,  two  twenty  days,  two  twenty-one  days,  one  twenty-two  days, 
one  twenty- four  days,  one  twenty-six  days,  one  twenty-seven  days,  one 
twenty-nine  days,  one  thirty- four  days,  and  one  thirty-six  days.  In  the 
impeachment  of  Judge  Prescott,  a  very  suggestive  colloquy  took  place 
between  Daniel  Webster,  of  counsel  for  the  respondent,  and  the  President 
of  the  Senate  with  reference  to  the  disposition  of  the  tribunal  to  arrive 
at  a  decision  without  having  heard  argument.     Trial  of  Prescott,  207-209. 

107 See  note  78,  supra. 

"This  matter  is  well  treated  in  Sidgwick,  Elements  of  Politics,  360. 

lw"The  big  assembly  skirts  ever  the  slippery  incline  that  leads  down  to 
mob  madness.''  Ross,  Social  Psychology,  57.  See  Le  Bon,  The  Crowd, 
chap.  5;   Sidis,   Psychology  of  Suggestion,  299. 
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justice  by  large  bodies  of  this  sort,  along  with  or  in  the  intervals 
of  political  business,  is  necessarily  cumbersome  and  expensive.110 
In  sum,  legislative  justice  is  uncertain,  crude  at  its  best  and  capri- 
cious at  its  worst,  cumbersome  and  expensive,  with  no  correspond- 
ing advantages.  Hence  from  the  Twelve  Tables111  to  modern 
constitutions112  men  have  agreed  in  prohibiting  it.  The  provisions 
of  modern  constitutions  in  this  respect  represent  more  than  the 
influence  of  eighteenth-century  theory.  They  represent  a  universal 
experience  of  the  ills  involved  in  legislative  justice. 

IV.    Executive  Justice.113 

In  the  nineteenth  century  the  United  States  developed  a  sys- 
tem of  judicial  interference  with  administration.  Law  paralyzing 
administration  was  an  everyday  spectacle.  Almost  every  important 
measure  of  police  or  administration  encountered  an  injunction. 
We  relied  on  taxpayers'  suits  to  prevent  waste  of  public  funds  and 
misuse  of  the  proceeds  of  taxation.  In  some  jurisdictions  it  was 
not  uncommon  to  see  collection  of  taxes  restrained  by  injunction. 
In  case  of  disturbance  of  the  peace,  the  individual,  and  even  in  one 
signal  instance  the  nation,  had  come  to  appeal  for  the  protection 
of  property  and  business,  not  to  the  police  or  to  the  administrative 
authorities,  but  to  courts  of  equity.  In  a  number  of  states  the 
courts  would  direct  writs  of  mandamus  to  the  governor,  where 
ministerial  action  was  involved,114  and  in  one  state,  in  a  heated 
election  contest,  the  Supreme  Court  by  mandamus  ordered  the 
speaker  of  the  house  of  representatives  to  carry  out  constitutional 
provisions  as  to  canvass  of  returns.115     What  in  other  lands  was 

""This  was  especially  true  of  the  legislative  appellate  jurisdiction  in 
New  York  before  1846.  Debates  and  Proceedings  of  the  Convention  for 
the  Revision  of  the  Constitution  of  the  State  of  New  York,   1846,  568. 

mTab.  IX,  I.  1   (Bnms,  Fontes  Iuris  Romani  Antiqui  (6th  ed.)  I,  34). 

"'Clark,  Australian  Constitutional  Law,  28  et  seq.;  Const.  Brazil,  arts. 
15,  79  (Dodd,  Modern  Constitutions,  I,  153,  176)  ;  Chili,  art.  99  (Dodd,  I, 
253)  ;  Denmark,  art.  2  (Dodd,  I,  267)  ;  Mexico,  art.  50  (Dodd,  II,  44). 

1,aPound,  Executive  Justice,  55  Am.  Law  Reg.  137 ;  Sidgwick,  Elements 
of  Politics,  chap,  ig,  §  6;  Bluntschli,  Theory  of  the  State  (3rd  Oxford  ed.) 
521-524;  Friedman.  A  Word  about  Commissions,  25  Havard  Law 
Rev.  704 ;  Goodnow,  The  Growth  of  Executive  Discretion,  Proc.  Am. 
Pol.  Sci.  Ass'n.,  II,  29;  Parker,  State  and  Official  Liability,  19  Harvard 
Law  Rev.  335 ;  Harriman,  Administrative  Control  of  Corporations,  Proc. 
Am.  Pol.  Sci.  Ass'n.,  VI,  33;  Parker,  Administrative  Courts  for  the 
United  States,  and  discussion  by  Ernst  Freund  and  F.  J  Goodnow,  Id.  46, 
58,  62;  Powell,  Judicial  Review  of  Administrative  Action  in  Immigration 
Proceedings,  22  Harvard  Law  Rev.  360;  Ambrose,  The  New  Judiciary,  26 
Law  Quart.   Rev.  203. 

"*The  cases  are  collected  in  a  note  in  10  Michigan  Law  Rev.  480. 

""State  v.  Elder  (1891)   31  Neb.  169. 
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committed  to  administration  and  inspection  and  supervision  in 
advance  of  action  we  left  to  the  courts,  preferring  to  show  the  in- 
dividual his  duty  by  a  general  law,  to  leave  him  free  to  act  accord- 
ing to  his  judgment,  and  to  prosecute  him  and  impose  the  pre- 
determined penalty  in  case  his  free  action  infringed  the  law.  It 
was  deemed  fundamental  in  our  polity  to  confine  administration  to 
the  inevitable  minimum.  In  other  words,  where  some  peoples 
went  to  one  extreme  and  were  bureau-ridden,  we  went  to  the 
opposite  extreme  and  were  law-ridden. 

A  reaction  from  the  extreme  limitations  of  administration  in 
our  traditional  polity,  accelerated  by  the  demands  of  an  expanding 
law  of  public  utilities  and  the  requirements  of  modern  social  legis- 
lation, resulted  in  a  rapid  development  of  administrative  bodies  of 
all  kinds  and  an  incidental  recurrence  to  executive  justice.  Con- 
temporary legislation  shows  clearly  enough  that  this  recrudescence 
of  executive  justice  is  gaining  strength  continually  and  is  yet  far 
from  its  end.  There  is  a  strong  tendency  to  take  away  judicial 
review  of  administrative  action  wherever  it  is  constitutionally  pos- 
sible to  do  so,  and  where  it  is  not  possible,  to  cut  down  such  review 
to  the  unavoidable  minimum.  This  is  manifest  especially  in  recent 
legislation  for  the  regulation  of  public  utilities.  An  avowed  object 
of  most  of  the  recent  acts  upon  this  subject  is  "to  do  away  with 
the  great  delays,  enormous  expense,  and  great  uncertainty  of  liti- 
gation."116 and  this  end  is  sought  to  be  attained  by  setting  up  ad- 
ministrative tribunals  and  making  their  decisions  final  so  far  as 
possible.  Where  review  is  allowed,  it  is  coming  to  be  narrowly 
limited.  Provisions  that  the  legal  rules  of  evidence  shall  not  apply 
to  these  tribunals  and  that  their  proceedings  shall  not  be  examined 
for  infringement  of  such  rules  are  becoming  common.117    In  Cali- 

"*Downey,  Regulation  of  Urban  Utilities  in  Iowa,  81.  Prior  to  the 
recent  public  utility  acts,  an  observer  wrote :  "The  gradual  growth  of 
the  doctrine  of  judicial  review  and  the  gradual  development  of  the 
methods  employed  by  the  courts,  have  gradually  paralyzed  the  state  rail- 
road commissions  by  destroying  their  will  as  well  as  their  power.  Under 
the  burden  of  judicial  review,  the  commissions  have  become  discouraged 
from  the  task  of  rate  regulation ;  most  of  them  pay  relatively  slight  atten- 
tion to  the  matter  of  rates,  confining  themselves  largely  to  the  other  and 
much  less  important  duties  imposed  upon  them.  Some  have  practically 
desisted  from  rate-making.  Some  esteem  their  duty  done  when  they 
attempt  to  arbitrate  the  few  cases  between  carrier  and  shipper  which 
are  brought  to  their  attention,  but  which  form  only  a  microscopical 
part  of  the  great  question  of  rates.  This  relaxation  of  effort, 
this  growing  indifference  to  the  most  important  of  all  their  func- 
tions, has  been  conspicuous  in  recent  years,  and  is  a  discouraging  feature 
of  the  railroad  problem  of  today."     Smalley,  Railroad  Rate  Control,  124. 

U7In  the  model  Public  Utility  Law,  proposed  by  the  department  on  Regu- 
lation of  Utilities  of  the  National  Civic  Federation,  the  provision  on  this 
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fornia118  and  Vermont119  the  findings  of  fact  made  by  public  utility 
commissions  are  pronounced  conclusive.  In  five  states,  the  courts, 
in  reviewing  the  administrative  proceedings,  are  restricted  to  the 
case  certified  to  them  by  the  commission.120  But  the  reaction  has 
gone  much  beyond  restriction  of  judicial  power  in  the  regulation 
of  public  service  companies.  From  fifteen  to  twenty  statutes  giv- 
ing wide  powers  of  dealing  with  the  liberty  or  property  of  citizens 
to  administrative  boards,  to  be  exercised  summarily  or  upon  such 
hearing  as  comports  with  lay  notions  of  fair  play,  may  be  found 
enumerated  in  the  reviews  of  current  legislation  in  each  of  the  last 
fifteen  reports  of  the  American  Bar  Association.1-1  In  the  western 
states,  within  a  decade,  the  venue  of  litigation  over  private  water 
rights  has  been  shifted  from  the  courts  to  state  boards  of  engineers 
or  administrative  boards  of  control.  In  Wisconsin,  the  State  In- 
dustrial Commission  is  made  an  "administrative  court  of  ap- 
peal."12- Workmen's  compensation  legislation  is  threatening  to 
take  a  great  mass  of  tort  litigation  out  of  the  domain  of  law  and 
confide  it  to  administration.  Even  in  criminal  causes,  which  we 
think  of  as  par  excellence  the  domain  of  the  common  law,  juvenile 
courts,  probation  commissions  and  other  attempts  to  individualize 
the  treatment  of  offenders,  and  the  endeavors  of  the  medical  pro- 
fession to  take  questions  of  expert  opinion  out  of  the  forum  and 
commit  them  to  a  sort  of  medical  referee,'2'  bid  fair  to  introduce 
an  administrative  element  into  punitive  justice  which  is  wholly 
alien  to  our  inherited  ideas. 

Nor  is  the  legislature  alone  in  bringing  back  this  extra-legal 
element  to  our  public  law.  A  brief  review  of  the  course  of  decision 
for  the  past  fifty  years  will  show  that  the  judiciary  has  fallen  into 

point  reads :  "In  the  conduct  of  all  hearings  and  investigations  the  com- 
mission shall  not  be  bound  by  the  technical  rules  of  evidence.  No  informal- 
ity of  any  proceeding  or  in  the  manner  of  taking  testimony  before  the  com- 
mission or  any  commissioner  or  any  agent  of  the  commission  shall  invalidate 
any  order,  decision,  rule  or  regulation  made,  approved  or  confirmed  by  the 
commission." 

""California  Public  Utilities  Act,  1912,  §  67. 

""Vermont,  Laws  of   1908,  no.    116,   §    12. 

""California  Public  Utilities  Act,  1912,  §  67;  New  Jersey,  Public  Utilities 
Act,  191 1,  §  38;  Oklahoma,  Const,  art.  IX,  §  22;  Vermont,  Laws  of  1908, 
no.  116,  §  12;  Washington  Public  Service  Commission  Act,  191 1,  §  86. 

mThe  report  for  1904  enumerates  nineteen.  The  report  for  1905  shows  at 
least  eighteen.     In  1907  there  are  at  least  twenty-three. 

122Wisconsin,  Laws  of  191 1,  chap.  485,  §  1021,  b-18,  If  2-3.  See  Commons, 
The   Wisconsin    Industrial   Commission,  The   Survey,  Jan.  4,    1913,  p.  440. 

mSee  Oppenheimer,  The  Criminal  Responsibility  of  Lunatics,  chap.  17. 
Cf.  Jelliffe,  The  New  York  State  Bar  Association  Questionnaire — Some 
Comments,  Journ.  Am.  Inst.  Crim.  Law  and  Criminol.  IV,  368. 
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line  and  that  powers  which  fifty  years  ago  would  have  been  held 
purely  judicial  and  jealously  guarded  from  executive  exercise  are 
now  decided  to  be  administrative  only  and  are  cheerfully  conceded 
to  boards  and  commissions. 

As  yet  judicial  acquiescence  in  the  revival  of  executive  justice 
is  a  tendency  only.  The  courts  are  not  agreed.  Some  courts  hesi- 
tate, while  some  are  willing  to  give  up  everything  but  formal 
actions  at  law  and  suits  in  equity.124  The  tendency,  however,  is 
well  marked.  In  general,  the  cases  prior  to  1880  tend  to  hold  all 
matters  involving  a  hearing  and  determination,  whereby  the  lib- 
erty, property  or  fortune  of  the  citizen  may  be  affected,  to  be  judi- 
cial. Since  1880,  the  cases,  at  first  requiring  an  appeal  or  a  possi- 
bility of  judicial  review,  but  later  beginning  to  cast  off  even  that 
remnant  of  judicial  control,  tend  more  and  more  to  hold  every  sort 
of  power  that  does  not  involve  directly  an  adjudication  of  a  con- 
troversy between  citizen  and  citizen, — and  in  the  case  of  disputes 
over  water-rights  and  election  contests  some  which  do — to  be  ad- 
ministrative in  character  and  a  legitimate  matter  for  executive 
boards  and  commissions. 

Irrigation  statutes  afford  an  excellent  example.  Disputes  over 
water-rights,  where  the  conflicting  claims  of  numerous  appropri- 
ators,  who  had  often  "appropriated"  many  times  over  the  maximum 
flow  of  the  stream,  threatened  to  give  rise  to  multiplicity  of  suits, 
were  first  taken  in  hand  by  equity.  The  suit  to  "adjudicate  a 
stream"  became  a  familiar  proceeding.123  Later  the  matter  was 
taken  in  hand  by  legislatures,  and  statutes  were  enacted  whereby 
the  power  to  determine  the  nature,  priority  and  effect  of  the  several 
appropriations  and  to  apportion  the  stream  was  given  to  a  state 
engineer  or  a  state  board  of  irrigation  or  a  state  board  of  control.126 
In  1870,  a  statute  of  this  character  was  held  unconstitutional  on 
the  ground  that  the  power  conferred  was  judicial.127  Today,  the 
courts  are  agreed  that  the  power  is  not  judicial  and  such  statutes 

'"State  v.  Thorne   (1901)    112  Wis.  81. 

ir>Woodruff  1:  North  Bloomfield  Gravel  Mining  Co.  (1883)  8  Sawy.  628; 
Frey  v.  Lowden  (1886)  70  Cal.  550;  Crawford  v.  Hathaway  (1003)  67  Neb. 
325.  370. 

1=""The  legislature,  finding  the  ordinary  processes  of  law  and  the  actions 
then  known  to  the  courts  too  expensive  and  also  inadequate  to  meet  the 
novel  conditions  incident  to  the  appropriation  of  water  for  the  purposes  of 
irrigation,  enacted  a  statute  which  *  *  *  furnishes  an  elaborate  system 
of  procedure  for  the  settlement  of  all  questions  of  priority  of  appropriation 
of  water."    Long.  Irrigation.  §  09. 

'"Thorp  v.  Woolman  (1870)   1  Mont.  168. 
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are  upheld.128  Again  the  older  decisions  were  reluctant  to  concede 
to  executive  boards  any  power  of  hearing  and  determining  charges 
against  public  officers  and  of  removing  them  after  such  hearing.129 
At  least  one  comparatively  recent  authority  shows  the  same  tend- 
ency.130 But  the  later  cases  have  settled  that  this  power  of  re- 
moval after  investigation  may  be  given  to  executive  officers  or 
boards.131  Power  to  determine  who  had  the  right  to  vote,132  or 
to  try  election  contests,133  was  formerly  held  to  be  judicial.  Today 
it  is  settled  that  executive  officers,  without  any  appeal  to  the  courts, 
may  determine  conclusively  who  are  and  who  are  not  citizens.134 
Election  contests  may  now  be  determined  by  administrative 
boards.135  It  has  been  decided  that  a  Secretary  of  State  may  hear 
and  determine  a  county-seat  election  contest,136  that  executive  offi- 
cers may  be  empowered  to  pass  conclusively  upon  disputes  as  to 
nominations  for  public  office,137  and  that  a  canvassing  board  may 
be  empowered  to  determine  the  cause  of  withholding  of  returns 
not  received  and  if  they  think  it  due  to  an  intent  to  defeat  the  will 
of  the  electors,  proceed  to  canvass  those  received.13**  As  late  as 
1883,  a  statute  giving  a  board  of  county  commissioners  power  to 
hear  and  determine  complaints  against  holders  of  licenses  and  to 
revoke  licenses  accordingly,  was  held  bad  as  giving  judicial  power 
to  executive  functionaries.139  Such  power  is  now  regarded  as  ad- 
ministrative only.140     Recent  decisions  establish  that  power  con- 

""Farm  I.  Co.  v.  Carpenter  (1900)  9  Wyo.  no;  Crawford  v.  Hathaway 
(1903)  67  Neb.  325;  Boise  I.  &  L.  Co.  v.  Stewart  (1004)  10  Ida.  38.  "They 
are  in  the  nature  of  police  regulations  to  secure  the  orderly  distribution  of 
water  for  irrigation  purposes."  Farmers'  High  Line  Canal  &  Reservoir  Co. 
v.  Southworth   (1889)    13  Colo.  III. 

""State  v.  Towne  (1869)  21  La.  Ann.  490;  Police  Com'rs  v.  Pritchard 
(1873)  36  N.  J.  L.  101. 

"°Arkle  v.  Board  of  Com'rs  (1895)  4*  W.  Va.  471. 

^Donahue  v.  Will  County  (1881)  100  HI.  94;  State  v.  Oleson  (1883)  15 
Neb.  247;  State  v.  Hawkins  (1886)  44  Oh.  St.  98;  Fuller  v.  Ellis  (1893) 
98  Mich.  96;  Cameron  v.  Parker  (1894)  2  Okla.  277;  Gilbert  v.  Board  of 
Police  Com'rs  (1895)  H  Utah  378;  State  v.  Common  Council  (1895)  90 
Wis.  612;  Gibbs  v.  Louisville  (1896)  99  Ky.  490. 

"*Burkett  v.  McCarty  (Ky.  1874)   10  Bush,  758. 

"'Stone  v.  Elkins  (1864)  24  Cal.  125. 

la4U.  S.  v.  Ju  Toy  (1005)  198  U.  S.  253;  U.  S.  v.  Sing  Tuck  (1904) 
194  U.  S.  161;  Lem  Moon  Sing  v.  U.  S.  (1895)   158  U.  S.  538. 

""Andrews  v.  Judge  of  Probate  (1889)  74  Mich.  278. 

,S6Bowen  v.  Clifton  (1898)   105  Ga.  459- 

"'Allen  V.  Burrow  (1904)  69  Kan.  812. 

'"Feek  v.  Township  Board  (1890)  82  Mich.  393- 

"•State  v.  Brown   (1883)   19  Fla.  563- 

140Hartford  F.  I.  Co.  v.  Raymond   (1888)  70  Mich.  485. 
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ferred  upon  a  state  board  of  land  commissioners  to  cancel  leases 
of  state  lands  for  fraud  in  procuring  them  is  not  judicial,141  that 
the  decision  of  an  executive  officer  refusing  to  issue  a  patent  to 
state  lands  is  not  judicial,142  and  that  examiners  who  pass  on  one's 
right  to  practise  a  profession  for  which  he  has  trained  himself  do 
not  act  judicially.143  How  far  the  exercise  of  wide  powers  of  de- 
termining title  to  land  under  land-registration  statutes  is  judicial, 
courts  are  not  agreed.144  How  far  the  power  to  transfer  inmates 
of  a  reformatory  to  a  penitentiary,  for  mistake  as  to  age,  incor- 
rigibility, or  like  cause,  is  judicial,  has  been  a  matter  of  dispute,145 
but  very  wide  administrative  powers  with  respect  to  parole  and  pro- 
bation are  coming  to  be  upheld.146  Nor  are  the  courts  insisting, 
as  formerly,  upon  provision  for  judicial  review.  Statutes  per- 
mitting the  imposition  of  a  penalty  by  an  executive  officer  with- 
out any  judicial  trial  and  making  the  decision  of  a  commissioner 
of  navigation  final  on  all  questions  of  collection  of  tonnage 
tax  and  of  refunding  tonnage  tax  erroneously  or  illegally 
collected  have  been  upheld.147  An  administrative  officer  may 
be  authorized  to  determine  finally  and  conclusively  not  only 
whether  an  alien  has  or  has  not  sufficient  property  to  enter 
the  United  States,148  but  even  whether  a  person,  who  claims  to  be 
a  citizen  and  as  such  to  have  the  right  to  enter  the  United  States, 
is  or  is  not  a  citizen.149  The  review  of  assessments  and  equaliza- 
tion may  be  left  finally  to  a  purely  administrative  board.150  A 
statute  may  confer  wide  and  summary  powers  of  dealing  with 
property  on  a  board  of  health  without  providing  for  any  appeal.151 

"'American  Sulphur  &  Min.  Co.  v.  Brennan   (1005)   20  Colo.  App.  439. 

'"State  v.  Timme  (1884)  60  Wis.  344. 

™Ex  parte  Whitley  (1904)  144  Cal.  167;  hi  re  Inman  (1902)  8  Ida. 
398;  State  v.  Hathaway  (1892)   115  Mo.  36. 

'"Tyler  v.  Judges  of  Registration  (1900)  175  Mass.  71;  People  v.  Simon 
(1898)    176  111.  165;  State  v.  Guilbert   (1897)   56  Oh.  St.  575. 

'"Such  a  power  was  held  judicial  and  statutes  conferring  it  upon  exec- 
utive functionaries  were  held  bad  in  People  v.  Mallary  (1902)  T95  M.  582; 
In  re  Dumford  (1898)  7  Kan.  App.  89.  Contra,  In  re  Linden  (1902)  112 
Wis.  523. 

'"People  v.  Joyce  (1910)  246  111.  124;  Berry  v.  Comm.  (1911)  141  Ky. 
422;  State  v.  Ferguson  (1910)  149  la.  476;  Wallace  v.  State  (1912)  91  Neb. 
158;  Ughbanks  v.  Armstrong  (1908)  208  U.  S.  481. 

'"Oceanic  Steam  Navigation  Co.  v.  Stranahan  (1909)  214  U.  S.  320; 
North  German  Lloyd  S.  S.  Co.  v.  Hedden  (1890)   43  Fed.  17. 

'"Lem  Moon  Sing  v.  United  States  (1895)  158  U.  S.  538. 

"•United  States  v.  Ju  Toy   (1005)    198  U.   S.  253. 

"•State  v.  Thorne  (1901)  112  Wis.  81. 

"'Brown  v.  Narragansett   (1899)  21  R.  I.  503. 
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It  is  instructive  to  set  over  against  the  foregoing  decisions  the 
claim  made  by  Coke  for  the  Court  of  King's  Bench : 

"This  court  hath  not  only  jurisdiction  to  correct  errors  in 
judiciall  proceedings,  but  other  errors  and  misdemeanors  extra- 
judicial! tending  to  the  breach  of  the  peace  or  oppression  of  the 
subjects,  or  raising  of  faction,  controversy,  debate,  or  any  other 
manner  of  misgovernment ;  so  that  no  wrong  or  injury,  either  pub- 
lick  or  private,  can  be  done,  but  that  this  shall  be  reformed  or 
punished  in  one  court  or  other  by  due  course  of  law."1'2 

The  new  point  of  view  is  well  expressed  in  these  words : 

"The  administration  of  justice,  properly  so  called,  involves  two 
parties,  the  party  plaintiff  and  the  party  defendant,  a  wrong  com- 
plained of  by  the  former  as  done  by  the  latter,  and  a  remedy  by 
way  of  redress  or  punishment  applied  to  such  wrong.  Judicial  pro- 
ceedings which  do  not  possess  these  characteristics,  however  closely 
in  point  of  form  they  may  approach  to  those  which  do,  are  essen- 
tially different  from  the  administration  of  justice."1" 

To  what  are  we  to  attribute  this  radical  change  of  front?  How 
are  we  to  explain  the  tendency,  judicial  as  well  as  legislative,  to 
rely  upon  boards  and  commissions,  to  forego  judicial  control  over 
arbitrary  executive  action,  and  to  give  free  rein  to  summary  ad- 
ministrative powers  ?  Partly,  the  increasing  complexity  of  life  and 
minute  division  of  labor  require  it.  Yet  this  complexity  and  this 
division  of  labor  developed  for  generations  in  which  the  common- 
law  jealousy  of  administration  was  dominant.  To  no  small  ex- 
tent, we  must  see  in  this  recrudescence  of  executive  justice  one  of 
those  reversions  to  justice  without  law  which  are  perennial  in  legal 
history  and  serve,  whenever  a  legal  system  fails  for  the  time  being 
to  fulfil  its  purpose,  to  infuse  into  it  enough  of  current  morality 
to  preserve  its  life. 

An  instructive  parallel  may  be  found  in  the  history  of  our  legal 
system.  In  the  middle  of  the  sixteenth  century,  lawyers  began  to 
complain  that  the  common  law  was  being  set  aside  and  that  scarcely 
any  business  of  importance  came  to  the  king's  courts  of  law.  In 
the  reign  of  Queen  Mary,  an  observer  wrote  that  the  common-law 
judges  had  little  to  do  but  to  look  about  them.154  At  this  time, 
Maitland  tells  us,  "in  criminal  causes  that  were  of  any  political 
importance  an  examination  by  two  or  three  doctors  of  the  civil  law 
threatened  to  become  a  normal  part  of  our  procedure."105     For 

i:,24  Inst.  71. 

153Salniond,  First  Principles  of  Jurisprudence,  75. 
15*Maitland,  English  Law  and  the  Renaissance,  82,  n.  52. 
*/«/.  22. 


JUSTICE  ACCORDING   TO   LAW.  19 

three  hundred  years  the  growing  point  of  law  had  been  in  the  king's 
courts  of  common  law.  As  far  back  as  the  reign  of  Edward  III, 
they  had  enforced  the  doctrine  of  the  supremacy  of  law  upon  the 
collectors  of  the  king's  taxes158  and  had  made  clear  to  the  king  that 
he  could  not  interfere  by  private  letter  with  the  due  course  of 
justice,1"'7  and  more  recently  they  had  laid  down  that  even  parlia- 
ment could  not  make  the  king  a  parson.158  In  Tudor  England  this 
growth  stopped  for  a  season.  For  a  time  the  growing  point  of  law 
was  in  quite  another  type  of  tribunal  than  the  courts  of  common 
law.  That  was  the  age  of  the  King's  Council,  of  the  Star  Chamber, 
of  the  Court  of  Requests,  of  courts  of  a  Roman,  and,  what  was 
more  important,  a  summary  procedure.  The  movement  away  from 
the  common  law  was  a  movement  from  judicial  justice  administered 
in  courts  to  executive  justice  administered  in  administrative 
tribunals  or  by  administrative  officers.  In  other  words,  it  was  a 
reaction  from  justice  according  to  law  to  justice  without  law,  and 
in  this  respect  again  the  present  movement  away  from  the  com- 
mon-law courts  is  parallel. 

Equity,  both  at  Rome  and  in  England,  began  as  executive 
justice.  The  praetor,  interposing  by  virtue  of  his  imperium,1™  the 
emperor  enforcing  fidei-commissa  because,  as  the  Institutes  say, 
he  was  "moved  several  times  by  favor  of  particular  persons,"1*0 
the  Frankish  king  deciding,  not  according  to  law,  but  secundum 
aequitatem  for  those  whom  he  had  taken  under  his  special  pro- 
tection,161 and  the  Chancellor  granting  relief  "of  almes  and  chari- 
tie,"102  acted  without  rule  in  accordance  with  general  notions  of 
fair  play  and  sympathy  for  a  wronged  or  weaker  party.  The  ex- 
ecutive justice  of  today  is  essentially  of  the  same  nature.  It  is  an 
attempt  to  adjust  the  relations  of  individuals  with  each  other  and 
with  the  state  summarily,  largely  according  to  the  notions  of  an 
executive  officer  for  the  time  being  as  to  what  the  general  interest 
and  a  square  deal  demand,  unencumbered  by  many  rules.  The 
fact  that  it  is  largely  justice  without  law  is  what  commends  it 
now  to  a  busy  and  strenuous  age,  as  it  was  what  commended  it  to 
the  individualism  of  an  England  set  to  thinking  freely  and  vigor- 

"Sf.  B.  Mich.  12  E.  3,  no.  23    (1338). 

•"Reginald  de  Nerford's  Case,  Y.  B.  Hil.  14  E.  3,  no.  54  (1339-40). 
"Prior  of  Castleacre's  Case,  Y.  B.  21  H.  7,  1  (1506). 
'"Cicero,  In  Verrem,  I,  45.  46. 
"•Inst.  II,  23,  1. 

mGoodwin,  The  Equity  of  the  King's  Court  before  the  Reign  of  Ed- 
ward I,  12. 

lCDodd  v.  Browning,  Calendars  of  Proceedings  in  Chancery.  I.  13. 
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ously  by  Renaissance  and  Reformation.  Moreover,  the  causes  of 
each  movement  away  from  the  common  law  courts  and  hence  from 
the  law  are  much  the  same.  In  each  of  the  partial  reversions  to 
justice  without  law  referred  to,  it  happened  that  for  the  time  being 
the  law  was  not  fulfilling  its  end.  It  was  not  adjusting  the  relations 
of  individuals  with  each  other  so  as  to  accord  with  the  moral  sense 
of  the  community.  Hence  praetor  or  emperor  or  king  or  chan- 
cellor administered  justice  for  a  season  without  law  till  a  new  and 
more  liberal  system  of  rules  developed.  In  part  a  similar  situation 
may  be  remarked  today.  The  world  over  a  shifting  of  ideas  as  to 
the  end  of  the  law  and  the  meaning  of  justice  is  putting  a  heavy 
pressure  upon  the  administration  of  justice  according  to  law.  This 
is  inevitable,  and  only  the  gradual  working  out  and  fixing  of  the 
new  conception  can  relieve  the  pressure.  But  another  cause  ad- 
mits of  more  immediate  relief.  The  machinery  of  justice  may  be 
more  important  for  practical  purposes  than  the  rules  to  which  that 
machinery  gives  effect.  Often  when  the  layman  objects  to  the 
law  it  is  because  he  judges  the  legal  principle,  not  abstractly,  as 
the  lawyer  does,  but  by  what  he  takes  to  be  its  concrete  workings ; 
and  these  are  often  not  the  necessary  workings  of  the  rule  itself, 
but  only  the  chance  working  of  a  machinery  inadequate  to  its  task 
of  making  the  rule  effective.  For  example,  Professor  Wyman  has 
made  it  clear  that  the  principles  of  the  common  law  were  entirely 
adequate  to  deal  with  the  problems  of  regulating  public  utilities. 
What  failed  was  the  enforcing  agency.163  Our  prolific  modern 
legislation  has  contributed  nothing  on  the  substantive  side.  What- 
ever it  has  accomplished  of  permanent  value  is  in  the  way  of  pro- 
viding better  machinery. 

Accordingly  we  may  compare  profitably  the  courts  developed 
in  and  for  feudal  England,  struggling  to  meet  the  wants  of  England 
of  the  Reformation  by  a  feudal  property  law,  with  American 
courts,  developed  in  and  for  the  pioneer  or  agricultural  communi- 
ties of  the  first  half  of  the  nineteenth  century,  struggling  to  meet 
the  wants  of  today  with  the  rules  and  the  machinery  devised  for 
such  communities.  Today  the  pressure  of  industrial  accidents,  a 
problem  unknown  to  the  formative  period  of  our  present  law, 
the  pressure  of  social  legislation,  which  requires  more  speedy  and 
assured  enforcement  than  the  legislation  of  the  past,  the  new  de- 
mands upon  administration  made  by  crowded  urban  communities, 
the  great  increase  of  litigation  involved  in  the  expansion  of  com- 
merce and  industry,  as  well  as  by  the  rapid  growth  of  population, 

""Public  Service  Companies,  I,  §  42. 
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and  the  new  demands  upon  law,  involved  in  a  period  of  seculariza- 
tion in  which  we  call  upon  law  to  do  what  was  done  formerly  by 
church  and  home — all  these  strain  to  the  utmost  not  merely  the 
substantive  law,  but,  even  more,  the  machinery  of  application  and 
enforcement. 

We  may,  then,  attribute  the  present  popularity  of  executive 
justice  partly  to  defects  in  our  legal  system,  to  an  inadequacy  of 
our  legal  tradition  to  the  demands  of  a  new  idea  of  justice.  But 
there  is  here  little  that  is  peculiar  to  American  law.  The  problem 
of  adjusting  the  law,  shaped  by  the  individualism  of  the  past  three 
centuries,  to  the  ideal  of  social  justice  of  the  twentieth  century  is 
world-wide.  Elsewhere  this  cause  operates  alone.  In  the  United 
States  it  is  aggravated  by  others.  For  the  recrudescence  of  execu- 
tive justice  must  be  attributed  chiefly  to  two  other  causes:  (i)  to 
a  bad  adjustment  between  law  and  administration,  and  (2)  to  the 
archaic  organization  of  our  courts,  to  cumbrous,  ineffective  and 
unbusinesslike  procedure,  and  to  the  waste  of  time  and  money  in 
the  mere  etiquette  of  justice,  which,  for  historical  reasons,  dis- 
figure American  practice.184  Recognizing  this,  we  may  take  hope 
from  legal  history.  For,  although  Coke  lost  in  his  quarrel  with  the 
Court  of  Chancer)',  the  other  Romanized  courts  perished,  and 
Chancery  was  made  over  gradually  along  common-law  lines.  The 
equity  made  in  the  Court  of  Chancery  and  the  law  as  to  misde- 
meanors made  in  the  Star  Chamber  became  parts  of  our  legal  sys- 
tem; it  is  not  too  much  to  say  they  became  parts  of  the  common 
law.  The  common  law  survived  and  the  sole  permanent  result  of 
the  reversion  to  justice  without  law  was  a  liberalizing  and  modern- 
izing of  the  law. 

Thus  the  experience  of  the  past  indicates  that  if  we  improve 
the  output  of  judicial  justice  till  the  adjustment  of  human  relations 
by  our  courts  is  brought  into  better  accord  with  the  moral  sense  of 
the  public  at  large  and  is  achieved  without  unreasonable,  not  to  say 
prohibitive  delay  and  expense,  the  onward  march  of  executive 
justice  will  soon  cease.  But  we  must  be  vigilant.  Legislatures  are 
pouring  out  an  ever-increasing  volume  of  laws.     The  old  judicial 

"In  England  prior  to  the  Judicature  Acts  like  causes  were  producing  a 
like  condition.  Spencer,  Essays,  Moral,  Political  and  Aesthetic  (Am.  ed.) 
97-99.  The  revival  of  executive  justice  in  England  was  undoubtedly  re- 
tarded by  the  improved  machinery  of  judicial  administration  introduced  by 
the  Judicature  Act.  But  new  social  and  economic  conditions  are  bringing 
about  "a  tendency  in  recent  years  to  remove  from  the  courts  matters  which 
properly  belong  to  them,  and  entrust  them  to  Government  Departments." 
Speech  of  the  Master  of  the  Rolls  at  the  Mansion  House,  191 1,  56  Solici- 
tors Jl.  77. 
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machinery  has  been  found  inadequate  to  enforce  them.  They  touch 
the  most  vital  interests  of  the  community,  and  it  demands  enforce- 
ment. Hence  the  executive  is  turned  to.  Summary  administrative 
action  becomes  the  fashion.  An  elective  judiciary,  sensitive  to  the 
public  will,  yields  up  its  prerogatives,  and  the  return  to  a  govern- 
ment of  men  is  achieved.  If  we  are  to  be  spared  a  season  of 
oriental  justice,  if  we  are  to  preserve  the  common  law  doctrine 
of  supremacy  of  law,  the  profession  and  the  courts  must  take  up 
vigorously  and  fearlessly  the  problem  of  today — how  to  administer 
the  law  to  meet  the  demands  of  the  world  that  is.  "Covenants 
without  the  sword,"  says  Hobbes,  "are  but  words."10"'  If  the 
courts  cannot  wield  the  sword  of  justice  effectively,  some  other 
agency  must  take  it  up. 

But  there  is  more  to  do  than  to  improve  the  machinery  of 
judicial  administration  of  justice.  A  better  adjustment  between 
law  and  administration  is  needed.  For  historical  reasons,  adminis- 
tration has  been  the  weak  point  of  our  common-law  polity.  Eng- 
land had  a  strong  central  government  at  an  earlier  date  than  the 
rest  of  the  modern  world.  England  had  also  strong  courts  of  gen- 
eral jurisdiction  before  her  neighbors.  Hence  before  there  was 
much  call  for  administration  of  a  modern  type,  need  had  been  felt 
of  putting  checks  upon  the  English  crown  in  the  interest  of  the  in- 
dividual and  of  the  local  community ;  and  strong  courts  were  at 
hand  to  impose  them.  The  tendency  thus  acquired  by  our  law  was 
intensified  during  the  seventeenth-century  contests  between  courts 
and  crown  and  was  still  further  intensified  by  the  conditions  of  the 
formative  period  of  American  law.  A  pioneer  or  a  sparsely  settled 
rural  community  is  content  with  and  prefers  the  necessary  mini- 
mum of  government.  The  social  interests  in  general  security,  in 
security  of  acquisitions  and  in  security  of  transactions  require  a 
certain  amount  of  governmental  machinery.  They  require  civil 
and  criminal  tribunals  and  standards  of  decision  to  be  applied 
therein.  But  when  every  farm  was  for  the  most  part  sufficient  unto 
itself,  the  chief  concern  was  lest  the  governmental  agencies  set  up  to 
secure  these  social  interests  might  interfere  unduly  with  individual 
interests.  This  pioneer  jealousy  of  governmental  action  was  rein- 
forced from  another  quarter.  Puritan  influence  had  much  to  do 
with  shaping  originally  the  materials  upon  which  we  worked  in 
making  American  law  and  American  legal  institutions.  It  had 
more  to  do  with  the  way  in  which  we  worked  them  into  an  Ameri- 

1MEnglish  Works  (Molesworth's  ed.)  Ill,  154- 
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can  common  law.16*  The  age  of  Coke,  the  classical  period  of  our 
Anglo-American  common  law,  was  the  age  of  the  Puritan  in  Eng- 
land. Indeed  the  parliament  of  the  Commonwealth  printed  Coke's 
Second  Institute,  some  parts  of  which  are  almost  a  text  book  of 
our  American  bills  of  rights.  And  the  period  that  ends  with  the 
Civil  War,  the  formative  period  of  American  law,  was  the  age  of 
the  Puritan  in  America. 

The  Puritan  conceived  of  law  as  a  guide  to  the  individual  con- 
science. The  fundamental  proposition  from  which  he  proceeded 
was  that  man  was  a  free  moral  agent  with  power  to  choose  what  he 
would  do  and  a  responsibility  co-incident  with  that  power.  Hence 
he  put  individual  conscience  and  individual  judgment  in  the  first 
place.  He  believed  that  no  authority  should  coerce  them,  but  that 
everyone  must  assume  and  abide  the  consequences  of  the  choice 
he  was  free  to  make.  His  principle  of  consociation  rather  than 
subordination167  demanded  that  a  fixed,  absolute,  universal  rule, 
which  the  individual  had  contracted  to  abide,  be  resorted  to ;  not 
the  will  nor  discretion  of  the  magistrate.  It  demanded  that  the 
state  and  the  law  interfere  after  action,  but  not  before ;  it  de- 
manded judicial  imposition  of  penalties  upon  one  who  had  wilfully 
chosen  the  wrong  course,  not  administrative  compulsion  to  take  the 
right  course.  Hence  our  polity  developed  an  inconsistency  that  is 
part  of  the  Puritan  character.  He  rebelled  against  control  of  his 
will  by  state  or  magistrate,  yet  he  loved  to  lay  down  rules,  since  he 
believed  in  the  intrinsic  sinfulness  of  human  nature.  In  the  same 
way  we  have  devoted  our  whole  energies  to  legislation  and  judicial 
law-making.  At  the  same  time  the  enforcing  agencies,  both  ad- 
ministrative and  judicial,  have  not  merely  been  neglected,  they 
have  been  deliberately  hampered,  lest  they  interfere  unduly  with 
the  individual  free  will. 

We  have  tried,  then,  to  extend  law  to  matters  not  suitable  for 
judicial  justice,  and  thus  have  tied  down  administration  too  rigidly. 
But  we  have  tried  also  to  reduce  the  judicial  administration  of 
justice  to  chapter  and  verse  of  written  rule  on  its  purely  adminis- 
trative side,  for  example  in  the  law  of  evidence  and  the  details  of 
procedure,  where  a  wide  margin  of  discretion  is  imperative.  Ac- 
cordingly, our  judicial  justice  has  not  merely  broken  down  in  the 
attempt  to  do  what  was  not  judicial,  but  it  has  fallen  far  short  of 
what  it  should  be  in  purely  judicial  matters. 

'"See  my  paper,  Puritanism  and  the  Common  Law,  45  Am.  Law  Rev. 
811. 

"""We  are  not  over  one  another,"  said  Robinson,  "but  one  with  another." 
See  Lord  Acton,  Lectures  on  Modern  History,  200. 
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Granting  that  administration  should  be  left  to  administrative 
officers,  what  are  the  advantages  of  executive  justice  in  the  deter- 
mination of  ordinary  controversies  and  the  application  and  en- 
forcement of  the  rules  of  private  law?  Those  which  are  claimed 
for  it  are  those  which  are  claimed  for  justice  without  law; 
directness,  expedition,  conformity  to  the  popular  will  for  the 
time  being,  freedom  from  the  bonds  of  purely  traditional  rules, 
freedom  from  technical  rules  of  evidence  and  power  to  act 
upon  the  everyday  instincts  of  ordinary  men.  Obviously,  there- 
fore, its  defects  are  those  of  justice  without  law,  and  need  not 
be  repeated.  A  few  points,  however,  deserve  especial  emphasis. 
Directness  and  freedom  from  forms  and  from  traditional  rules 
have  disadvantages  as  well  as  advantages.  Forms  serve  a 
useful  purpose  in  the  administration  of  justice  so  far  as  they 
compel  deliberation  and  by  so  doing  guard  against  suggestion 
and  impulse  and  "mob-mind"  and  insure  the  application  of  reason 
to  the  cause  in  hand.168  Again,  where  laws  are  administered  by 
laymen  without  conscious  attempt  to  work  out  a  system  of 
reasoned  interpretation  and  application,  the  results  are  quite  as 
unsatisfactory,  though  in  another  way,  as  when  they  are  admin- 
istered with  pedantic  narrowness  by  lawyers.  Thus  in  the  ad- 
ministration of  workmen's  insurance  in  Germany,  a  serious  defect 
has  developed  in  the  tendency  of  the  administrative  Insurance 
Court  to  "regard  itself  rather  as  a  body  charged  with  the  admin- 
tration  of  a  charity  than  as  a  judicial  body  charged  with  the  con- 
struction and  the  administration  of  a  legislative  act."169  This  is  even 
more  true  where  decision  of  controverted  questions  of  fact  is  in- 
volved. A  rational  method  of  determining  such  questions  is  no 
more  to  be  attained  by  turning  them  over  to  the  unfettered  com- 
mon sense  of  a  lay  magistrate  than  by  the  other  extreme  of  impos- 
ing an  unreasonable  burden  of  technical  rules  upon  the  trained 
judge.  Yet  if  we  are  to  go  to  extremes,  the  advantage  lies  with 
judicial  justice,  however  hampered,  since,  at  least,  its  course  may 
be  predicted  and  the  technical  rules  which  obstruct  its  course  may 

"""Those  who  would  conduct  such  proceedings  as  they  would  a  com- 
mittee meeting  or  a  business  conference  quite  overlook  the  peculiarities  of 
the  problem.  *  *  *  Radical  as  he  is,  Letourneau  admits  that  'even  today 
in  most  civilized  countries  a  rigid,  almost  hieratic  formalism  still  accom- 
panies the  administration  of  justice,  and  certainly  influences  the  mind  of 
both  judges  and  judged.'"  Ross,  Social  Control,  113.  See  also  Ross, 
Foundations  of  Sociology,  130. 

"•Bohten,  Workmen's  Compensation  (Address  before  the  Law  Associa- 
tion of  Philadelphia,  1912)  34.  See  Friedensburg,  The  Practical  Results  of 
Workingmen's  Insurance  in  Germany  (Gray's  transl.)    191 1. 
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be  mastered.  In  a  modern  state,  executive  justice,  beyond  what  is 
involved  in  a  proper  balance  between  law  and  administration,  is 
an  evil,  even  if  sometimes  a  necessary  evil.  It  has  always  been, 
and  in  the  long  run  it  always  will  be  crude  and  as  variable  as  the 
personalities  of  officials.  No  one  can  long  be  suffered  to  wield  the 
royal  power  of  deciding  without  fixed  principles  according  to  con- 
victions of  right  but  one  trained  to  subordinate  impulse  and  will  to 
reason,  disciplined  in  the  exercise  of  reason  and  experienced  in  the 
difficult  art  of  deciding  controversies.  If  we  did  not  know  it,  legal 
history  could  teach  us  that  no  one  may  be  trusted  to  dispense  with 
rules  but  one  who  knows  the  rules  thoroughly  and  knows  how  to 
apply  them  on  occasion.  Hence  time  has  always  imposed  a  legal 
yoke  upon  executive  justice  and  has  turned  administrative  tribunals 
into  ordinary  courts.170  A  law-ridden  people,  finding  that,  in  a 
time  which  demands  positive  action,  the  legal  system  furnishes 
only  checks  and  safeguards,  may  for  a  time  throw  over  justice 
according  to  law  and  seek  relief  outside  of  the  law.  But  so  used 
justice  without  law  can  be  no  more  than  a  temporary  expedient  in 
the  world  of  today.  Modern  constitutions  do  more  than  reflect 
eighteenth-century  political  theory  when  they  forbid  executive 
justice  and  provide  for  judicial  determination  of  the  limits  of 
executive  action.171    These  provisions  reflect  experience  of  many 

"This  is  becoming  apparent  today  in  the  decisions  of  American  public 
utility  commissions.  Perhaps  the  most  notable  instance  is  to  be  seen  in  the 
decisions  of  the  Railway  Commission  of  Wisconsin.  The  reports  of  these 
decisions  have  all  the  air  of  ordinary  law  reports.  The  commission  bases 
its  decisions  largely  upon  its  past  decisions  as  precedents  and  obviously 
is  building  up  a  body  of  principles  which  will  soon  make  of  it  simply  an 
ordinary  court  In  New  York  also  the  decisions  of  public  utility  commis- 
sions are  tending  in  the  same  direction. 

See  also  Smithers,  Executive  Clemency  in  Pennsylvania.  This  book 
shows  strikingly  how  executive  discretion  in  a  subject  which  should  not 
be  a  matter  of  rule  may  develop  rules  through  repeated  decision  of  similar 
cases.  The  attempt  to  reduce  the  pardoning  power  to  rules  in  this  par- 
ticular instance  may  be  in  part  attributable  to  the  mistaken  tendency  of  the 
nineteenth-century  lawyer  to  reduce  everything  to  rule.  Evidently,  however, 
public  dissatisfaction  with  arbitrary  executive  exercise  of  the  power  has 
also  been  a  factor. 

,nAustria  gives  the  Imperial  Court  (Rcichsgericht)  jurisdiction  over 
conflicts  between  judicial  and  administrative  authorities  as  to  whether  a 
matter  is  of  judicial  or  administrative  cognizance.  Fundamental  Law 
concerning  the  Establishment  of  an  Imperial  Court,  art.  2  (Dodd,  Modern 
Constitutions,  I,  84).  Cf.  "Justice  shall  be  separated  from  administration  in 
every  case."  Fundamental  Law  concerning  the  Judicial  Power,  art  14 
(Dodd,  I,  87).  In  addition  to  a  provision  for  separation  of  powers  in  art. 
15,  the  Constitution  of  Brazil  provides  (art.  79)  that  "a  citizen  vested  with 
functions  belonging  to  one  of  the  three  federal  powers  shall  not  exercise 
those  belonging  to  the  other  two."  (Dodd,  I,  153,  176).  The  constitution 
of  Chili  (art  99)  provides  for  complete  separation  of  the  judicial  function: 
"The  power  to  try  civil  and  criminal  cases  shall  belong  exclusively  to  the 
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peoples  under  most  diverse  conditions.  It  is  no  accident  that 
France,  which  was  the  first  country  to  develop  modern  administra- 
tion, is  more  and  more  turning  its  administrative  tribunals  into  or- 
dinary courts.172 

(To  be  Concluded.) 

Roscoe  Pound. 
Cambridge,  Mass. 

courts  established  by  law.  Neither  Congress  nor  the  President  of  the 
Republic  shall  in  any  case  exercise  judicial  functions,  remove  pending 
cases  to  a  superior  court  or  revive  cases  already  decided."  (Dodd,  I,  253). 
The  constitution  of  Denmark,  after  a  general  provision  as  to  separation  of 
powers  (art.  2)  provides  expressly  that  "the  judicial  power  shall  be  distinct 
from  the  executive  power,  in  accordance  with  rules  to  be  established  by 
law."  (Dodd,  I,  267,  277).  The  constitution  of  Mexico  along  with  a  pro- 
vision for  separation  of  powers  (art.  50)  has  a  special  provision  (art.  21) 
against  executive  punitive  justice  (Dodd,  II,  44,  51).  As  to  the  experi- 
ence of  Colonial  America  with  executive  justice,  see  Warren,  History  of  the 
American  Bar,  136;  Noble  v.  Man,  Pennypacker,  Pennsylvania  Colonial 
Cases,  27;  Tanner,  The  Province  of  New  Jersey  (Columbia  University 
Studies  in  History,  Economics  and  Public  Law,  vol.  30)  chap.  23,  especially 
pp.  500  et  scq.;  Fisher,  New  Jersey  as  a  Royal  Province  (Columbia  Uni- 
versity Studies  in  History,  Economics  and  Public  Law,  vol.  41)  chap.  8. 

mDuguit,  Les  Transformations  du   droit  public,   chap.   5,  §  7;   Parker. 
State  and  Official  Liability,  19  Harvard  Law  Rev.  335. 
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The  famous  thirty-ninth  chapter  of  King  John's  Charter  of 
Liberties,  or  the  twenty-ninth  of  Henry  Ill's  reissue  of  1225, 
through  which  it  was  mainly  known  to  our  ancestors,  "the  palladium 
of  our  liberties" — Nullus  liber  homo  capiatur,  vel  imprisonetur, 
aut  disseisiatur,  aut  utlagetur,  aut  exuleter,  aut  aliquo  tnodo 
destruatur.  nee  super  eum  ibimus,  nee  super  eum  mittemus,  nisi 
per  legale  judicium  parium  suorum  vel  per  legem  terre — is  now 
regarded  by  some  eminent  historians  not  as  a  document  of  popular 
liberty,  but  rather  as  one  of  feudal  reaction.  They  consider  it  a 
concession  to  the  demands  of  the  barons  for  a  return  to  the  feudal 
anarchy  of  Stephen's  time  and  a  repeal  of  the  great  administrative 
measures  by  which  Henry  II  and  his  predecessors  were  molding 
a  national  judicial  system,  and  thus  preparing  the  way  for  a  com- 
mon law. 

Mr.  McKechnie,  for  example,  says : 

"The  clause  was,  after  all  allowance  has  been  made,  a  reactionary 
one,  tending  to  the  restoration  of  feudal  privileges  and  feudal 
jurisdictions,  inimical  alike  to  the  Crown  and  to  the  growth  of 
really  popular  liberties."2 

M.  Petit-Dutaillis  agrees  with  this  view, — the  political  concep- 
tions of  the  baronage  in  the  struggle  were  "childish  and  anarchi- 
cal." "The  English  nobility  of  that  day  has  not  the  idea  of  law  at 
all;"3  and  it  is  expressed  also  by  Pollock  and  Maitland  in  their 
great  history  of  the  English  law : 

HDn  the  general  subject,  see  especially  Sir  Edward  Coke's  Second 
Institute,  p.  45  et  seq.;  Sir  William  Blackstone,  The  Great  Charter  and 
the  Charter  of  the  Forest  (also  included  among  his  Tracts)  ;  Richard 
Thomson,  An  Historical  Essay  on  the  Magna  Charta  of  King  John 
(1829);  Ch.  Bemont,  Chartes  des  Libertes  Anglaises  (1892);  W.  S. 
McKechnie.  Magna  Carta  (1005);  L.  W.  Vernon  Harcourt,  His  Grace 
the  Steward  and  Trial  of  Peers  (1007)  ;  George  B.  Adams,  The  Origin 
of  the  English  Constitution  (1912).  Narrative  accounts  are  found  in 
Stubbs'  Constitutional  History,  vol.  1 ;  Kate  Norgate's  John  Lackland 
(1902);  Sir  J.  H.  Ramsay's  Angevin  Empire  (1903)  and  elsewhere. 

Of  the  commentaries  the  four  recent  ones  are  all  of  great  value. 
Bemont  gives  most  of  the  texts,  with  a  valuable  introduction.  McKechnie's 
Magna  Carta  is  the  fullest  modern  commentary  on  the  whole  Charter. 
Harcourt  quotes  and  employs  many  authorities  outside  the  Charter  and 
is  very  suggestive.  Professor  Adams'  account  of  chapter  39,  though  brief, 
is  probably  the  most  carefully  considered  of  all.  To  all  these  the  com- 
mentary here  given  owes  very  much. 

"Magna  Carta,  449. 

'Studies  and  Notes  Supplementary  to  Stubbs'  Constitutional  History. 
(English   translation)    143. 
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"Even  in  the  most  famous  words  of  the  charter  we  may  detect 
a  feudal  claim  which  will  only  cease  to  be  dangerous  when  in 
course  of  time  men  have  distorted  their  meaning: — a  man  is  en- 
titled to  the  judgment  of  his  peers ;  the  king's  justices  are  no  peers 
for  earls  or  barons.  *  *  *  In  after  days  it  is  possible  for  men 
to  worship  the  words  'nisi  per  legale  judicium  parium  suorum  vel 
per  legem  terrae'  *  *  *  because  it  was  possible  to  misunder- 
stand them."4 

This  is  a  radical  and  revolutionary  departure  from  the  tradi- 
tional view  held  from  the  fourteenth  to  the  nineteenth  century, 
that  in  this  chapter  we  have  our  classical  statement  of  the  right 
of  the  subject  to  a  trial  "by  due  Process  of  the  Common  law,"5 
our  greatest  constitutional  check  upon  arbitrary  infringements  of 
the  liberty  of  the  individual,  whose  ultimate  effect  was  "to  give 
and  to  guarantee  full  protection  for  property  and  person  to  every 
human  being  who  breathes  English  air."6 

Some  centuries  of  decisions  have  thoroughly  established  this 
traditional  interpretation  as  a  matter  of  law,  and  have  given  it  a 
legal  validity  entirely  independent  of  its  origin  in  1215.  Neverthe- 
less it  is  rather  startling,  and  to  the  legal  historian  interesting,  to 
find  the  constitution  makers  in  our  states,  in  the  twentieth  century, 
prescribing,  in  the  exact  words  of  the  barons  of  the  thirteenth,  a 
judicium  parium  which  may  now  turn  out  to  have  been  originally 
merely  a  protection  of  the  immunity  of  the  great  lords  from  na- 
tional control,  and  nothing  more  than  a  guarantee  of  their  "liber- 
ties" of  trying  their  own  feudal  dependents  in  their  own  courts  by 
the  customs  of  their  own  fiefs.7     A  consideration  of  this  question 

'History  of  English  Law  (2d  ed.)  1,  173,  and  n.  3.  See  also  Professor 
Edward  Jenks,  The  Myth  of  Magna  Carta,  Independent  Review,  vol.  4 
260,   (1904),   for  a  more  extreme  statement. 

'a  Inst.   50. 

"The  Rise  and  Progress  of  The  English  Constitution,  by  Sir  Edward 
Creasy  (13th  ed.)  151,  n.  Sir  Edward  Creasy  was  Chief  Justice  of 
Ceylon. 

7For  example,  the  constitution  of  Virginia,  in  1902,  Article  I,  Section 
8,  "that  no  man  shall  be  deprived  of  his  life,  or  liberty,  except  by  the 
law  of  the  land,  or  the  judgment  of  his  peers."  The  Delaware  constitu- 
tion of  1897,  I,  7,  has:  "He  [the  accused  in  a  criminal  prosecution]  shall 
not  be  compelled  to  give  evidence  against  himself,  nor  shall  he  be  de- 
prived of  life,  liberty  or  property,  unless  by  the  judgment  of  his  peers 
or  by  the  law  of  the  land." 

Cf.  the  Massachusetts  constitution  of  1780,  Part  I,  Article  XII:  "and 
no  subject  shall  be  arrested,  imprisoned,  despoiled,  or  deprived  of  his 
property,  immunities,  or  privileges,  put  out  of  the  protection  of  the  law, 
exiled,  or  deprived  of  his  life,  liberty,  or  estate,  but  by  the  judgment  of 
his  peers,  or  the  law  of  the  land." 

Similar  expressions  occur  in  the  Kentucky  constitution  of  1890  and 
in  earlier  constitutions  in  Maine,  Missouri,  North  Carolina,  Pennsylvania, 
Rhode  Island,  etc. 
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should  hardly  be  regarded  by  an  English  or  American  lawyer  a 
matter  of  antiquarian  interest  merely.  In  dealing  with  it,  however, 
he  is  confronted  with  a  number  of  historical  problems  of  consider- 
able difficulty.  Almost  every  word  of  this  famous  enactment,  in 
fact,  brings  up  a  difficulty  and  a  controversy. 

One  of  these  appears  with  the  first  words, — nullus  liber  homo.9 
To  whom  was  this  protection  intended  to  apply  in  1215?  Shall  we 
adopt  the  traditional  view  that  this  included  "every  human  being 
who  breathes  English  air,"9  and  thus  extend  its  guarantees  to  vil- 
lains, as  Coke  did?10  Shall  we  accept  the  more  restricted  appli- 
cation of  the  words  preferred  by  McKechnie,  which  includes  free- 
holders merely?11  Or  shall  we  accept  the  still  narrower  interpre- 
tation, including  only  tenants  by  military  tenure,  insisted  on  in  the 
seventeenth  century*  by  old  Robert  Brady,  "Doctor  in  Physick,"  who 
says  "liberi  homines  most  properly  were  those  which  held  in 
Military,  or  Knights  Service,  and  in  this  sense  of  the  words,  all  the 
Earls,  Barons,  Knights,  and  others  that  held  Knights  Fees,  or  part 
of  Knights  Fees,  were  called  and  esteemed  Freemen."12 

This  question,  it  is  obvious,  is  a  fundamental  one,  and  our 
interpretation  of  the  whole  chapter  will  in  large  part  depend  upon 
what  solution  we  adopt.  If  the  grantees  here  include  none  but 
feudal  lords,  then  we  must  dismiss  the  rest  of  the  people  as  "only 
followers,"  who  merely  "helped  to  augment  the  noise." 

Some  state  constitutions  have  "without  due  process  of  law,"  or  similar 
expressions,  instead.  For  example,  Oklahoma's  constitution  of  1907, 
South  Carolina's  of  1895,  South  Dakota's  of  1889,  and  many  others,  made 
both  before  and  after  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. 

See  the  various  constitutions  in  Thorpe's  Constitutions  and  the  note 
in   Cooley's  Constitutional   Limitations,   353. 

*In  Number  29  of  the  Articles  of  the  Barons,  the  demands  on  which 
Magna  Carta  was  based,  the  expression  used  is,  "Ne  corpus  liberi  hominis." 
Stubbs,    Select   Charters,   293. 

'Ante,  p.  28. 

"2  Inst.  45. 

"Magna  Carta,  448-9. 

"An  Introduction  to  the  Old  English  History  (1684).  Glossary.  50. 
This  would  restrict  the  liber  homo  to  the  tenant- in-chief  of  the  King, 
holding  by  feudal  tenure,  or  a  mesne  lord,  holding  by  a  similar  tenure, 
and  could  extend  no  further  down  in  the  feudal  hierarchy  than  the  holder 
of  a  Knight's  fee.  "These  were  the  Freemen,"  says  Brady,  "which  made 
such  a  Cry  for  their  Liberties,  (as  appears  by  Magna  Charta,  most  of 
which  is  only  an  Abatement  of  the  Rigour,  and  a  Relaxation  of  the 
Feudal  Tenures)  the  rest  were  but  only  Followers,  and  helped  to  augment 
the  Noise;  they  were  no  Law-Makers,  *  *  *  for  'tis  not  probable, 
that  those  Men  that  had  the  Force  of  the  Nation,  would  permit  Men 
of  small  Reputation  to  share  with  them  in  Law-Making.  Those  that 
had  the  Power  of  this,  and  other  Nations  de  facto,  always  did  give  Laws, 
and  Tax  the  People."  Ibid.  51.  Brady  was  physician  in  ordinary  to 
Charles  II  and  James  II. 
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If  liberi  homines  include  men  of  lower  degree,  we  may  con- 
tinue to  hold,  as  Stubbs  does,  that  "It  is  the  collective  people  who 
really  form  the  other  high  contracting  party  in  the  great  capitula- 
tion,"18 and  that  the  Charter  is  therefore  "the  first  great  public  act 
of  the  nation,  after  it  has  realized  its  own  identity."14 

The  verbs  ibimus  and  mittemus  have  also  given  rise  to  widely 
varying  interpretations.  The  prevailing  construction  has  been  Sir 
Edward  Coke's,  that  "No  man  shall  be  condemned  at  the  king's 
suite,  either  before  the  king  in  his  bench,  where  the  pleas  are 
coram  rege  (and  so  are  the  words,  nee  super  eum  ibimus,  to  be 
understood)  nor  before  any  other  commissioner,  or  judge  what- 
soever, and  so  are  the  words,  nee  super  eum  mittemus,  to  be  under- 
stood, but  by  the  judgement  of  his  peers,  that  is,  equalls,  or  accord- 
ing to  the  law  of  the  land."15 

This  view  was  adopted  by  Hallam,16  and  has  apparently  been 
accepted  in  more  recent  times  by  Mr.  Pike  in  his  Constitutional 
History  of  the  House  of  Lords.17    This  is  the  most  generally  ac- 
cepted version  of  ibimus  and  mittemus  and  makes  them  refer  ex-'  •.. 
clusively  to  the  form  of  judicial  procedure  admissible.  '    * 

Mr.  McKechnie's  reading  of  these  words  is  altogether  dif- 
ferent : 

"Their  object  was  to  prevent  John  from  substituting  violence  for 
legal  process ;  from  taking  the  law  into  his  own  hands  and  'going 
against  them'  with  an  army  at  his  back,  or  'sending  against  them' 
in  similar  wise.  He  must  never  again  attack  per  vim  et  arma  men 
unjudged  and  uncondemned.  ...  It  was  the  use  of  brute  force, 
not  merely  a  limited  form  of  legal  process,  which  John  in  these 
words  renounced."18 

It  was,  in  short,  not  the  manner  of  judicial  procedure,  but  the 
complete  absence  of  it  that  constituted  the  grievance  underlying 
this  provision. 

Here  is  a  divergence  of  construction  of  the  most  far-reaching 
character  in  its  effect  upon  our  interpretation  of  chapter  39  as  a 
whole. 


"Constitutional   History    (6th  ed.)    vol.   1,  570. 

"Ibid.  571- 

182  Inst.  46. 

"Middle  Ages,  Ch.  8,  Pt.  2,  §  10.     He  translates  ibimus,  "Nor  will  we 
pass  upon  him." 

l' Page  169.     He  translates  ibimus  and  mittemus  "Nor  will  we  proceed 
against  him,  or  direct  proceedings  against  him." 

"Magna  Carta,  447-448. 
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Still  another  arises  upon  the  words,  "by  the  legal  judgment  of 
his  peers," — per  legale  judicium  parium  suorum. 

The  accepted  equivalent  of  this  famous  phrase  has  been,  up 
to  recent  times,  trial  by  jury.  "I  believe  that  the  trial  by  peers 
here  spoken  of  means  trial  by  jury,"  says  Sir  Edward  Creasy. 
"The  words  will  bear  this  meaning;  it  is  certainly  impossible  to 
give  them  any  other  satisfactory  meaning,  and  it  is  idle  to  suppose 
that  they  were  thus  introduced  into  the  Great  Charter  without 
being  designed  to  be  seriously  significant."19 

Curiously  enough,  however,  Sir  Edward  Coke  seems  hardly  to 
have  accepted  this  view,20  and  in  recent  years  almost  all  historians 
seem  to  have  rejected  it.  "It  is  now  generally  admitted  that  the 
phrase  judicium  parium  does  not  point  to  trial  by  jury."*1  Rather 
ir  seems  to  require  that  the  new  trial  by  jury  is  to  give  way,  in 
cases  where  the  rights  of  feudal  lords  are  involved,  to  the  familiar 
older  procedure  by  judgment  of  the  lords  of  the  fief,  who  are  the 
suitors  and  peers  of  the  court, — pares  curtis.  In  the  different  in- 
teq>retations  of  this  expression,  then,  we  find  another  divergence 
of  view  which  touches  the  very  foundations  of  our  constitutional 
system. 

In  like  manner  there  has  been  much  discussion  as  to  whether 
the  particle  vel,  which  connects  judicium  parium  with  the  expres- 
sion per  legem  terrae,  really  means  or — thus  making  the  procedure 
per  legem  terrae  an  alternative  to  the  judicium  parium,  and  there- 
fore different  and  distinct  from  it — or  and,   which  would  make 

19The  Rise  and  Progress  of  the  English  Constitution,  221.  This  view 
was  accepted  in  the  courts  at  a  very  early  date.  Just  at  the  opening  of 
the  fourteenth  century  there  is  an  interesting  case  of  a  knight  arraigned 
before  the  King's  justices  for  rape,  who  objects  that  he  is  a  knight,  and 
therefore  entitled  to  a  trial  by  his  peers, — "Ego  sum  miles,  et  non  debeo 
judicari  nisi  per  meos  pares."  To  this  the  justice  answers,  "Since  you 
are  a  Knight,  we  are  willing  that  you  be  judged  by  your  peers," — per 
vestros  pares,  and.  the  reporter  adds,  "Knights  were  named.''  The  accused 
was  satisfied  with  this,  but  excepted  to  those  jurymen  who  had  already 
been  on  the  jury,  which  presented  him — "In  pares  meos  conscntiam,  sed 
non  in  duodecim  per  quos  sum  accusatus."  Year  Book  30-31  Edw.  1.  (Rolls 
Series)  531.  Here  it  is  clear,  first,  that  the  pares  are  a  trial  jury;  second, 
that  such  a  jury  is  believed  to  comply  with  the  requirement  for  a  judicium 
parium;  third,  that  a  knight  is  believed  to  be  entitled  to  this  protection; 
fourth,  that  the  requirements  are  not  complied  with  if  a  knight  is  tried 
by  a  jury  of  men  of  lower  status. 

Numberless  citations  of  this  interpretation  could  be  made  from  the 
law  reports,  both  English  and  American,  and  from  other  sources.  It 
has  been  the  generally  accepted  interpretation.  Barrington,  in  his  Obser- 
vation on  the  Statutes,  written  in  the  eighteenth  century,  tacitly  assumes 
that  no  other  is  possible;  and  all  our  constitutions,  state  and  federal, 
assume  it. 

■a  Inst.  48,  49. 

"I  Pollock  and,  Maitland.  173.  n.  3. 
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judicium  parium  and  per  legem  terrae  simply  different  parts  of 
the  same  procedure,  and  complementary  to  each  other,  instead  of 
being  alternative,  mutually  exclusive,  antithetical,  or  in  any  way 
incompatible  one  with  the  other.  It  is,  of  course,  a  question  of 
no  small  importance  whether  judgment  of  peers  is  merely  a  regular 
procedure  per  legem  terrae,  or  rather  something  exceptional,  out- 
side and  beyond  "due  process  of  law." 

Hallam  suggested,  in  a  rather  hesitating  way,  that  vel  should 
properly  be  read  and.22  This  construction  is  also  adopted  by  Pol- 
lock and  Maitland,28  and  Professor  G.  B.  Adams,24  while  Mr.  Mc- 
Kechnie  considers  the  matter  "almost  beyond  doubt."25  To  Mr. 
Vernon  Harcourt,  on  the  other  hand,  this  interpretation  seems  the 
"acme  of  absurdity,  *  *  *  a  violation  of  the  most  elementary 
principles."28 

In  our  consideration  of  chapter  39,  we  have  in  the  last  place 
to  reckon  also  with  the  widely  different  views  now  held  as  to  the 
meaning  of  lex  terrae,  in  some  respects  the  most  important  phrase 
in  the  whole  provision. 

Just  as  in  the  interpretation  of  judicium  parium,  we  have  for 
lex  terrae  also  a  traditional  reading  sanctioned  by  some  centuries 
of  unhesitating  acceptance,  and  inextricably  woven  into  our  fabric 
of  existing  constitutional  law.  This  interpretation  is  well  ex- 
pressed by  Coke's  classical  phrase,  "due  process  of  law."  But  this 
view,  though  so  long  accepted,  has,  like  "trial  by  jury,"  recently 
been  the  object  of  minute  examination,  and  some  historians  have 
rejected  it  altogether. 

In  Mr.  McKechnie's  view,  for  instance,  the  barons  of  1215 
had  no  conception  of  any  "law  of  the  land"  in  the  sense  conveyed 
by  that  expression  today.  They  meant  by  the  expression  lex  terrae 
to  include  nothing  more  than  the  modes  of  trial  then  in  common 
use.  Lex  terrae,  then,  means  merely  a  form  of  procedure,  "wager 
of  law,"  for  example.  It  has  nothing  to  do  with  substantive  law 
or  national  customs. 

""This  really  seems  as  good  as  any  of  the  disjunctive  interpretations, 
but  I  do  not  offer  it  with  much  confidence."  Middle  Ages,  ch.  8,  pt.  2, 
n.  16.  Hallam,  of  course,  in  judicium  parium  read  trial  by  jury,  which 
he  naturally  thought  not  inconsistent  with  "the  law  of  the  land." 

"History  of  English  Law,  1,  173,  n.  3. 

MThe  Origin  of  the  English   Constitution,  262  et  seq. 

"Magna  Carta,  442-443.  Mr.  McKechnie,  as  we  shall  see,  considers 
the  lex  terrae  here  merely  as  the  method  of  proof  which  follows  auto- 
matically on  the  pronouncing  of  the  judicium.  And  is  therefore  the 
only  possible  reading  of  vel. 

"His  Grace  the  Steward  and  Trial  of   Peers,  244. 
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"The  Great  Charter  promised  that  no  plea,  civil  or  criminal, 
should  henceforth  be  decided  against  any  freeman  until  he  had 
failed  in  the  customary  'proof,' — whether  battle,  or  ordeal,  or 
otherwise."-'7 

This  view  of  the  procedural  character  of  the  ancient  lex  terrae 
is  held,  apparently,  by  Mr.  M.  M.  Bigelow,  though  he  would  add 
presentment  by  a  grand  jury  to  the  three  older  methods  included  by 
Mr.  McKechnie.28  The  great  authority  of  Selden  is  also  upon  this 
side.29  It  needs  little  reflection,  however,  to  see  what  havoc  such 
a  reading  would  play  with  the  accepted  view  of  Magna  Carta. 

In  attempting  an  explanation  of  these  difficult  and  important 
expressions  of  chapter  39  of  Magna  Carta,  the  investigator  mustr 
so  far  as  he  can,  try  to  rethink  the  thoughts  of  the  barons  at 
Runnymede, — Contemporanea  expositio  est  fortissima  in  lege.3" 
To  do  so,  the  obvious  place  to  turn  to  first  will  be  the  other  pro- 
visions of  the  Charter  itself.  If  this  fail,  recourse  may  be  had  to 
other  documents  contemporaneous  with  the  Charter,  or  nearly  so, 
together  with  an  examination  of  the  antecedents  of  Magna  Carta 
and  the  circumstances  which  led  up  to  the  grant.  It  is  proposed 
here  to  examine  briefly  the  most  important  of  the  problems  raised 
by  these  ambiguous  expressions  of  the  Charter  by  recourse  to  these 
three  sources  of  information.  The  application  of  the  first  two — 
similar  expressions  within  and  without  the  Charter — calls  for  no 
explanation.  But  to  apply  the  third — the  antecedents  of  the 
Charter  and  the  circumstances  of  its  granting — requires  some  pre- 
liminary statement  of  the  nature  and  importance  of  these  prior 
documents  and  the  events  which  lay  behind  the  words  of  121 5. 
The  series  should  probably  begin  with  the  coronation  charter  of 
Henry  I,  section  13.31 

"Magna  Carta,  441. 

"History  of  Procedure,  155,  n.  3. 

""I  would  English  it  thus :  *  *  *  or  by  trial  of  him  by  oath,  or 
wager,  and  doing  his  law.  Lex  terrae  here  is  only  as  it  signifies  in 
amittere  legem  terrae.  And  ley  gager,  and  a  jury  are  the  two  trials,  as  I 
suppose,  there  thought  on  *  *  *  Every  one  knows  that  at  this  day 
vadiare  legem,  is  to  offer  the  oath  upon  trial  that  way,  and  facere  legem 
is  to  make  the  oath.  All  which  shew  that  lex  and  lex  terrae,  signify  in 
this  notion  only  the  oath  of  a  man  not  disabled  by  law."  Notes  on  Sir 
John  Fortescue,  De  laudibus  legum  Angliae,  ch.  26.  Works,  edited  by 
Wilkins,  III,  columns  1895-1896.    These  Notes  were  first  published  in  1616. 

"2  Inst.  11. 

"Liebermann,  Gesetze  der  Angelsachsen,  I,  522.  The  investigation  might, 
of  course,  be  pushed  back  still  further,  for  Henry  Fs  charter  was  not 
without  precedents.  But  this  would  involve  the  whole  controversy  as 
to  origins.  The  traditional  view  asserted  in  extreme  form  by  Freeman 
and    stated   very    decidedly,    though    more   moderately,   by    Stubbs,    assigns 
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Lagam  regis  Eadzvardi  vobis  reddo  cum  Mis  emendationibus 
quibus  pater  meus  earn  etnendauit  consilio  baronum  suorutn.  "I 
restore  to  you  the  law  of  King  Edward,  together  with  those 
amendments  by  which  my  father,  with  the  advice  of  his  barons, 
amended  it." 

Passing  over  the  two  charters  of  Stephen  and  the  brief  and 

a  national  and  an  English  origin  to  both  the  form  and  the  substance  of 
Henry's  charter.  Its  form  is  to  be  traced  back  through  some  transactions 
of  the  two  Williams  ultimately  to  the  coronation  oath  of  the  Anglo- 
Saxon  kings,  whose  provisions  are  known  to  us  as  administered  by  Dun- 
stan  to  Ethelred  (Liebermann,  Gesetze,  I,  214-217).  The  substance  of 
Henry's  charter,  according  to  this  view,  is,  in  the  main,  the  Laga  Edwardi, 
or  traditional  law  enjoyed  by  Englishmen  before  the  Conquest.  See  also 
Mr.  R.  L.  Poole,  in  English  Historical  Review,  vol.  28,  p.  444  (July,  1913). 

The  non-national  or  feudal  interpretation  of  Henry's  charter,  on  the 
other  hand,  finds  the  formal  origin  of  the  Charter  in  such  Norman  grants 
as  the  Conqueror's  famous  charter  to  London,  and  its  substance  in  feudal 
rather  than  in  immemorial  English  custom.  (  See  the  article  by  Mr.  Henry 
I..  Cannon,  The  Character  and  Antecencknts  of  the  Charter  of  Liberties 
of  Henry  I.  in  American  Historical  Review,  vol.  15,  37.)  There  is  much 
to  be  saicL  for  this  newer  feudal  view.  Any  consideration  of  the  pro- 
visions of  Henry's  charter  will  show  how  large  the  feudal  abuses  bulk 
in  it ;  and  certainly  many  of  these  provisions  are  susceptible  of  an  in- 
terpretation other  than  the  national  one  hitherto  insisted  upon  as  the  only 
one.  But  does  this  in  itself  warrant  the  statement  that  all  these  elements 
are  introduced  at  or  after  the  Conquest?  Was  there  such  an  antithesis 
as  this  new  school  implies  between  what  was  national  and  what  was 
feudal?  It  may  be  true  that  English  institutions  had  taken  on  a  far 
more  definitely  feudal  form  than  ever  before.  The  language  of  the 
feudal  law,  if  nothing  else,  would  prove  that.  England,  it  is  certain, 
had  become  the  fief  of  a  Norman  lord,  and  its  laws  were  now  ordinarily 
the  customs  of  that  fief,  "found"  in  feudal  fashion  by  the  tenants-in- 
chief  as  suitors  in  the  lords'  court,  the  Curia  Regis. 

But  even  though  their  form  had  greatly  changed,  why  should  not 
many  of  these  customs  have  had  an  English  origin?  Henry  I's  charter, 
it  is  true,  promises  a  restoration  of  the  Law  of  King  Edward  only  "to- 
gether with  the  amendments  made  to  it  by  William  I ;  but  still  it  is 
the  Laga  Edwardi.  And  the  whole  provision  is  little  more  than  a  repeti- 
tion of  an  earlier  one  of  the  Conqueror  himself — which  is  too  significant 
to  be  overlooked — "this  also  I  ordain  and  desire, — that  all  should  have 
and  hold  the  law  of  Edward  the  King,  as  to  lands  and  to  all  things,  with 
those  additions  which  I  have  made  for  the  good  of  the  people  of  the 
English."     Liebermann,   Gesetze,  I,  4&8. 

Another  provision  of  William  provides  that  every  Norman  "who 
in  the  time  of  King  Edward,  my  relative,  was  in  England  and  subject  to 
the  dues  of  the  English  which  they  call  lot  and  scot,  shall  pay  according 
to  the  law  of  the  English."  Liebermann,  Gesetze,  I,  487.  Though  the 
additions  here  referred  to  were  all  in  the  direction  of  a  completer 
feudalism,  the  maker  of  them  himself  asserts  that  the  basis  of  the  law 
"in  terris  et  in  omnibus  rebus"  is  to  remain  the  law  of  Edward,  the 
King,  his  antecessor  and  propinquus ;  and  Henry  I's  charter  merely 
reiterates  it. 

Even  without  the  evidence  of  these  enactments  of  William  I,  or  the 
well-known  fact  that  there  was  many  a  Norman  in  England  before  1066 
"particeps  consuetudinum  Anglorum,"  there  are  other  reasons  for  be- 
lieving that  no  sharp  antithesis  must  be  imagined  to  exist  between  the 
lex  Anglorum  and  feudal  custom.  The  coronation  charter  of  Henry  I 
was  largely  a  bid  for  feudal  support,  lay  and  clerical. 
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colorless  one  issued  at  the  coronation  of  Henry  II — few  promises 
were  necessary  in  his  case,  or  in  Richard's  or  John's  where  the 
succession  was  undisputed  and  we  find  no  coronation  charters  at 
all — we  come  to  the  year  12 13.  In  that  year  the  barons  refused 
to  follow  John  across  the  sea  unless  he  first  received  absolution  of 
his  excommunication.     Thereupon  the  bishops  were  recalled  who 

The  royal  "election"  so  purchased,  instead  of  being  the  corporate 
act  of  a  National  Assembly,  is  probably  to  be  considered  rather  as  the 
individual  adherence  of  a  number  of  powerful  feudal  magnates  sufficient 
to  secure  for  Henry  control  of  the  treasury  and  the  machinery  of 
government,  thus  making  possible  what  was  more  important  than  any 
such    "election," — the   coronation. 

The  feudal  character  of  Henry's  charter  is  emphasized  by  the  fact 
that  it  is  the  first  official  act  of  the  King,  ratifying  these  previous  promises 
by  which  the  kingship  had  been  obtained.  Henry's  charter  is  significant 
because  it  was  a  coronation  charter.  But  it  was  not  the  last  of  its 
kind.  Stephen  came  to  the  throne  under  circumstances  much  the  same. 
The  rules  of  succession  to  the  throne  were  not  yet  definitely  fixed,  as 
now.  His  accession  was  purchased  at  a  higher  price  than  Henry's,  and 
the  obligations  he  then  incurred,  as  much  as  anything  else,  made  his 
reign  a  failure.  It  is  clear  that  his  "election"  was  an  affair  of  individual 
barons  rather  than  of  "Parliament,"'  as  a  national  assembly.  From  what 
we  know  of  elections  in  the  Church  (see  Esmein,  L'unanimite  et  la 
majorite  dans  les  elections  canoniques,  Melanges  Fitting,  I,  355),  together 
with  other  evidence,  we  may  assume  that  the  person  so  "elected"  would 
ordinarily  be  presented  to  the  people  and  received  by  them  by  popular 
acclamation ;  but  it  would  be  rash  to  assert  that  any  such  "ratification" 
was  a  constitutional  necessity,  or  that  the  crowd  so  assenting  was  any- 
thing but  a  fortuitous  local  gathering.  The  coronation  was  possibly  the 
most  important  element  of  all,  for,  as  Mr.  Round  says,  "Election  was  a 
matter  of  opinion;  coronation  a  matter  of  fact"  (Geoffrey  de  Mandeville, 
p.  6).  Even  if  we  had  no  evidence  for  it  in  the  chronicles  (see  Round, 
Geoffrey  de  Mandeville,  pp.  2,  3,  and  notes),  the  importance  of  the  corona- 
tion would  furnish  a  key  to  some  of  the  concessions  to  the  Church  made 
in  the  charters. 

The  facts  just  cited  go  far  to  explain  the  early  series  of  coronation 
charters,  and  they  furnish  a  ground  for  the  belief  that  these  charters  are 
fulfillments  of  promises  made  in  return  for  feudal  support  necessary  to 
secure  the  "election."  These  promises  mainly  concern  feudal  matters, 
because  only  the  great  lay  and  ecclesiastical  barons  were  strong  enough 
to  be  worth  bidding  for.  All  this  tends  to  support  the  feudal  theory. 
Must  it  follow,  however,  that  these  feudal  concessions  are  inconsistent 
with  the  Lex  Anglorum,  which,  we  are  told  distinctly,  was  retained  by 
the  Conqueror? 

To  me  the  results  of  Mr.  Chadwick's  Studies  seem  significant  here. 
From  a  careful  study  of  the  Anglo-Saxon  Chronicle  and  other  sources,  he 
concludes  that  a  royal  "election"  in  England  in  the  eighth  century  was 
not  greatly  different  from  what  we  have  seen  in  the  time  of  Henry  I 
or  Stephen.  "I  suspect  then,"  he  says,  "that  the  "election'  of  a  king  was 
originally  the  selection  or  acceptance  of  an  overlord,  and  that  the  'electors' 
acted  not  as  the  representatives  of  the  nation  but  as  individuals,  though 
they  naturally  carried  their  own  dependents  with  them."  Studies  on 
Anglo-Saxon   Institutions,   365. 

It  is  misleading,  then,  to  place  before  the  student  of  history  the 
dilemma  of  rejecting  a  feudal  interpretation  of  Henry  I's  charter  or  ac- 
cepting the  Laga  Edwardi  as  ancient  national  custom.  Feudal  custom 
and  national  law  did  not  become  incompatible  through  the  changes  intro- 
duced  by  the   Norman   Kings,   important   as   those   changes   were.     There 
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had  been  exiled  during  the  struggle  with  Innocent  III,  and  Stephen 
Langton  absolved  John  at  Winchester.  But  not  until  he  had  ex- 
acted from  the  King  certain  important  promises  under  oath,  which 
are  given  as  follows  by  Roger  of  Wendover  and  repeated  by  Mat- 
thew Paris: 

"Moreover,  in  that  absolution,  the  King  swore,  touching  the 
holy  gospels,  that  he  would  cherish,  defend  and  maintain  the  holy 
Church  and  its  ordained  against  all  their  adversaries,  so  far  as  in 
him  lay,  and  that  he  would  restore  the  good  laws  of  his  ancestors, 
and  especially  the  laws  of  King  Edward,  that  he  would  remove 

is  no  need  of  explaining  away  the  term  Laga  Edwardi,  as  used  by  William 
or  Henry.  There  is  necessarily  no  antagonism  between  it  and  feudal 
custom. 

English  law  at  this  time  was  both  national  and  feudal,  and  possibly 
bad  long  been  so.  It  was  now  more  definitely  the  law  of  a  fief,  but  its 
substance  was  not  necessarily  wholly  altered  for  that.  In  order  to  prove 
the  feudal  character  of  Henry's  charter,  we  need  not  disprove  all  con- 
nection with  the  old  coronation  oath. 

The  private  compilation  drawn  up  early  in  the  twelfth  century,  and 
known  as  the  Leges  Edwardi  Confessoris,  is  no  authority,  and  in  no 
direct  way  corresponds  to  the  Laga  Edwardi  of  Henry's  charter.  Never- 
theless, the  story  with  which  it  opens  is  thoroughly  consonant  with  the 
ideas  of  customary  law  then  prevailing:  "In  the  fourth  year  after  the 
accession  of  William  as  King  of  that  land,  with  the  counsel  of  his  barons 
he  caused  to  be  summoned  in  all  the  counties  of  the  land  the  English 
nobles,  wise  men,  and  learned  in  their  law,  in  order  that  he  might  hear 
their  customs  from  their  own  lips.  These  being  chosen  from  each  of 
the  counties  of  the  whole  country,  first  declared  upon  oath  in  his  presence, 
that,  so  far  as  possible,  in  a  straightforward  way,  they  would  make  known 
the  provisions  of  their  laws  and  customs,  passing  over  nothing,  changing 
nothing   through    deceit."      Liebermann,    Gesetze,    I,    627. 

Of  more  authority,  but  tending  to  the  same  result  is  the  statement 
in  the  Dialogus  de  Scaccario  (I,  16)  :  "Cum  insignis  Me  subactor  Anglie, 
rex  H'illehnus  *  *  *  ulteriorcs  itisule  fines  suo  subiugasset  imperio  et 
rcbcllium  mentes  terribilibus  pcrdoinuisset  exemplis,  ne  libera  de  cctero 
daretur  erroris  facultas.  decreuit  subiectum  sibi  populum  iuri  scripto 
legibusque  subicere.  Propositis  igitur  legibus  Anglicanis  secundum 
tripartitam  earum  ditti actionem,  hoc  est  Mcrchenclage.  Danelage,  West- 
sexenlage,  quasdam,  reprobauit,  quasdam  autem  approbans  Mis  trans- 
marinas  Neustrie  leges  que  ad  regni  paceni  tuendam  efHcacissime 
videbantur,  adiecit." 

Both  these  statements  correspond  very  closely  with  the  enactments  of 
the  Conqueror  and  the  charter  of  Henry  I,  quoted  above.  Whatever 
conception  of  feudalism  we  adopt,  or  whatever  our  belief  may  be  re- 
garding the  feudal  or  non-feudal  character  of  institutions  in  England 
before  1066,  or  regarding  the  nature  of  the  English  laws  which  William 
"approved"  and  the  character  of  the  Neustrie  leges  which  he  "added"  as 
"emendations"  of  them;  there  is  no  ground  for  rejecting  these  clear 
statements  that  a  certain  part  of  the  ancient  native  law  was  actually  re- 
tained, and  no  particular  reason  for  refusing  to  identify  it  with  the 
Laga  Edwardi.  On  the  general  subject  see  Freeman,  Reign  of  William 
Rufus,  II,  356-357,  Norman  Conquest,  IV.  323-325,  V,  149-153;  Round, 
Feudal  England,  225  et  seq.;  Pollock  and  Maitland,  I,  Book  I,  ch.  3; 
G.  B.  Adams,  American  Hist.  Rev.,  VII,  11,  Origin  of  the  English  Const., 
ch.  I,  with  note  B.  See  also  the  charter  of  William  I  to  London,  Lieber- 
mann, Gesetze,  I,  486;  Leis  Willelme,  prol.  Ibid.  492-493;  Quadripartitus, 
Argumentum,  Ibid.  535,   Prefatio.  §    12.  Ibid.   543. 
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abuses,  and  would  judge  all  his  men  according  to  the  just  judg- 
ments of  his  court  and  restore  to  each  his  rights." 

This  last  is  the  significant  part: 

"juravit  rex  .  .  .  quodque  bonas  leges  antecessorum  suorum,  et 
praecipue  leges  Eadwardi  regis,  revocaret,  et  iniquas  destrueret, 
et  otnnes  homines  suos  secundum  justa  curiae  suae  judicia  judi- 
caret,  quodque  singulis  redderet  jura  stia."*2 

Within  a  few  weeks  events  happened  which  serve  to  explain  the 
meaning  of  this  oath  and  to  show  John's  utter  disregard  of  it. 
John  ordered  the  barons  to  accompany  him  to  Poitou.  The  north- 
ern barons  refused,  and  John  proceeded  to  the  North  with  a 
mercenary  army  to  bring  them  back  to  obedience.  At  Northamp- 
ton he  was  overtaken  by  Archbishop  Langton,  who  had  followed 
him  to  protest  against  the  expedition,  "saying  that  it  amounted  to 
the  greatest  breach  of  his  oath  which  he  had  taken  on  his  absolu- 
tion, if  he  made  war  against  anyone  without  a  judgment  of  his 
court."33  John,  in  a  rage,  ordered  Langton  about  his  business, 
but  the  Archbishop  followed  him  with  threats  of  excommunication 
for  his  men,  ''and  did  not  leave  him  until  he  had  secured  for  the 
barons  a  day  suitable  for  their  appearing  at  the  court  of  the  King, 
and  there  submitting  to  the  law."34 

Meanwhile,  at  a  council  at  St.  Albans,  it  was  proclaimed  at  the 
King's  instance,  "that  the  laws  of  Henry  his  ancestoi  were  to  be 
observed  by  all  in  the  realm,  and  all  evil  laws  were  to  be  wholly 
void."35  But  there  was  a  more  direct  reference  made  to 
the  charter  of  Henry  I  about  this  time,  if  Roger  of 
YVendover  is  to  be  believed.  He  mentions  a  current  rumor  that 
in  August,  1213.  just  before  starting  north  to  prevent  John's  at- 
tack on  the  northern  barons,  Archbishop  Langton,  at  a  council  of 

"Roger  of  Wendover  (Rolls  Series)  II,  81 ;  Matthew  Paris,  Chronica 
Majora   (Rolls  Series)  II,  550. 

^'Dicens,  plurimum  in  injuriam  sui  sacramenti,  quod  in  absolutione 
sua  praestiterat,  redundare,  si  absque  judicio  curiae  suae  contra  quempiam 
bellum  facer  et."  Roger  of  Wendover,  II,  83.  Matthew  Paris  has,  "contra 
quempiam,  nedum  suos  homines  geniales,  bellum  moveret."  Historia 
Anglorum  (Rolls  Series)   II,  142. 

""Non  prius  ab  eo  recessit,  donee  diem  competcntem  ad  curiam  regis 
leniendi  et  ibidem  juri  parendi  baronibus  impetrasset."  Matthew  Paris, 
Chronica  Majora,  II,  551-552. 

*"Praeceptum  est,  quatenus  leges  Henrici  avi  sui  ab  omnibus  in  regno 
custodiantur  et  omnes  leges  uniquae  penitus  enerventur."    Wendover,  II,  82. 

"What  those  laws  were,"  says  Stubbs,  "does  not  seem  to  have  been 
ascertained  until  the  twenty-fifth  of  the  same  month,  when  the  arch- 
bishop produced  the  charter  of  Henry  I."  Stubbs,  Historical  Introductions 
to  the  Rolls  Series,  Walter  of  Coventry,  474,  n.  2.  He  refers  to  the 
meeting  at   St.   Paul's. 
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magnates  held  in  St.  Paul's,  called  some  of  them  aside,  "and  began 
to  address  them  secretly,  as  follows:  'You  have  heard,'  said  he, 
'how  at  Winchester  I  absolved  the  King  and  compelled  him  to 
swear  that  he  would  do  away  with  the  bad  laws  and  would  restore 
the  good  laws,  to  wit,  the  laws  of  Edward,  and  cause  them  to  be 
observed  in  the  realm  by  all.  Now  also  a  certain  charter  of  Henry 
first,  King  of  England,  has  been  found,  through  which,  if  you  are 
willing,  you  may  restore  the  liberties  long  lost  to  their  former 
condition.'  "•• 

Then  came  John's  disastrous  campaign  ending  at  Bouvines. 
At  a  meeting  held  late  in  the  year  12 14  at  St.  Albans,  the  opposi- 
tion of  the  barons  came  to  a  head.  The  charter  of  Henry  was 
again  produced,  and  the  barons  swore  that  if  the  King  refused  to 
grant  the  liberties  they  sought  they  would  renounce  their  fealty  to 
him  until  he  confirmed  their  demands  by  a  charter  over  his  seal. 
They  agreed  to  present  these  demands  to  the  King  after  Christmas 
and  meantime  to  prepare  for  an  armed  conflict  if  he  refused 
them.37 

The  promised  meeting  for  presenting  their  demands  occurred 
at  the  Temple  in  London  after  the  New  Year.  The  account  of  it 
given  by  Roger  of  Wendover,38  and  repeated  word  for  word  by 
Matthew  Paris,39  is  very  significant : 

"Coming  there  to  the  King  in  full  military  array,  the  aforesaid 
magnates  demanded  the  confirmation  of  certain  liberties  and  laws 
of  King  Edward  along  with  other  liberties  conceded  to  them  and 
the  realm  of  England  and  the  English  Church,  as  contained  in  writ- 
ing in  the  charter  of  King  Henry  I  and  the  laws  aforesaid.  Be- 
sides, they  asserted  that  at  the  time  of  his  absolution  at  Winchester 
he  had  promised  those  laws  and  ancient  liberties,  and  had  become 
bound  to  an  observance  of  them  by  a  personal  oath."40 

This  was  the  first  formal  statement  of  the  barons'  demands 
made  to  the  King.  John  asked  for  time  to  consider,  and  it  was 
granted.  He  employed  the  time  to  reissue  his  charter  of  freedom 
of  election  to  the  Church,  directed  the  oath  of  allegiance  and  fealty 

'"Roger  of  Wendover,  II,  83-84. 

"Matthew   Paris,  Chronica  Majora,  II,  582-583. 

"II,   "3- 

"Chronica  Majora,  II,  584- 

""'V ententes  ad  regem  ibidem  supradicti  magnates  in  lascivo  satis 
apparatu  militari,  petierunt  quasdam  liber tates  et  leges  regis  Eadwardi  cum 
aliis  libertatibus,  sibi  et  regno  Angliae  et  ecclesiae  Anglicanae  concessis, 
confirmari,  prout  in  charta  regis  Henrici  primi  et  legibus  praedictis 
adscriptae  continentur ;  asserebant  praeterea,  quod  tempore  suae  absolu- 
tions apud  IVintoniam  illas  leges  et  libertates  antiquas  promiserat  et  ad 
observationem    earum   sit   obligatus  per  proprium   juramentum." 
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to  be  taken  to  him  throughout  the  realm,  and  took  the  vow  of  a 
crusader,  in  order  to  brand  all  attack  on  him  as  sacrilege. 

The  barons  were  also  active,41  and  when  the  truce  expired  they 
marched  in  arms  to  Brackley  in  Northamptonshire,  where  they  pre- 
sented to  the  King's  emissaries  a  cedula  of  their  demands  "made 
up  for  the  most  part  of  the  ancient  laws  and  customs  of  the 
realm."42 

On  hearing  it  read,  John  rejected  it  with  fury  and  curses  and 
proceeded  to  strengthen  his  strongholds.  But  in  a  few  days  he 
himself  made  a  counter  proposal  which  is  of  the  greatest  import- 
ance.    In  May,  1215,  he  issued  letters  patent  in  part  as  follows: 

"Be  it  known  that  we  have  conceded  to  our  barons  who  are 
against  us  that  we  will  neither  arrest  nor  disseize  them  or  their  men, 
and  we  will  not  go  upon  them  by  force  or  by  arms,  except  accord- 
ing to  the  law  of  the  realm  or  pursuant  to  the  judgment  of  their 
peers  in  our  court  {quod  nee  eos  nee  homines  suos  capiemus  nee 
dissaisiemus  nee  super  eos  per  vim  vel  per  anna  ibimus  nisi  per 
legem  regni  nostri  vel  per  judicium  parium  suorum  in  curia  nostra) 
until  consideration  shall  be  had  by  four  whom  we  shall  choose  from 
our  side  and  by  four  whom  they  shall  choose  from  their  side  and 
the  lord  Pope,  who  shall  be  superior  over  them,"  etc.45 

"Both  parties  appealed  to  the  Pope.  John's  emissary,  William  Mauclerc, 
wrote  back  to  the  King  that  representatives  of  the  barons  were  urging 
the  Pope  to  compel  John  to  grant  their  demands  for  "their  ancient  liberties, 
confirmed  by  charters  of  your  ancestors  and  by  your  own  personal  oath 
(antiquas  libertates  suas,  par  cartas  antecessorum  vestrorum  et  proprio 
juramento  vestro  conHrmatas).  Rymer's  Foedera  (Ed.  of  1816),  I,  120. 
The  oath  was,  no  doubt,  Johns  oath  at  the  time  of  his  absolution  in  1213. 

"Wendover,  II,  115.  "The  items  also  of  the  laws  and  liberties  which 
the  magnates  there  demanded  confirmation  of  were  written  in  part  in 
the  charter  of  King  Henry  a  little  earlier,  in  part  were  taken  from  the 
ancient  laws  of  King  Edward,  as  a  later  history  of  the  time  declares.'' 
Matthew  Paris,  Chronica  Majora,  II,  586. — "A  schedule  *  *  *  in 
which  were  included  the  laws  and  liberties  written  in  the  charter  of  Henry 
First  and  certain  pious  and  just  laws  of  King  Edward."  Matthew  Paris, 
Hist.   Anglorum,   II,   155. 

Whether  the  cedula  was  the  same  as  the  document  now  generally 
spoken  of  as  the  "Unknown  Charter  of  Liberties"  or  not  is  a  point  much 
disputed.  See  a  summary  of  the  various  views  in  regard  to  it  in  Petit- 
Dutaillis,  Studies,  116  et  seq.  The  part  of  the  Unknown  Charter  im- 
portant for  us  is  its  first  provision :  "Concedit  rex  Johannes  quod  non 
capiet  hominetn  absque  judicio." 

"Rot.  Pat,  I,  141,  reprinted  in  Rymer  (Ed.  of  1816)  I,  128,  and  in 
Blackstone*s  Charters. 

The  Pope,  in  his  bull  of  August,  1215  annulling  Magna  Carta  refers 
to  these  letters  patent  as  promising  to  remove  "all  the  abuses"  then  exist- 
ing (promittens  quod  ante  omnia  revocaret  universos  abusus  quicumque 
fuissent  in  Angliam  suo  tempore  introducti)  Bemont,  Chartes,  43.  It  can 
hardly  be  entirely  without  significance  that  the  single  promise  given  above 
is  referred  to  as  covering  universos  abusus,  though  too  much  should  not 
be  made  of  it. 
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This  was  rejected  in  turn  by  the  barons,  who  formally  re- 
nounced their  fealty  to  John  and  marched  on  London,  where  they 
were  welcomed  by  the  richer  citizens  at  least.44 

After  some  weeks  of  negotiation  and  intrigue,  John  finally  con- 
sented to  grant  the  demands  of  the  barons,  and  they  set  the  meet- 
ing for  June  15,  at  Runnymede.  The  barons  presented  their  demands 
probably  in  the  document  known  as  the  Articles  of  the  Barons, 
which  has  been  preserved  to  our  day.45  The  clause  of  these  Articles 
corresponding  to  chapter  39  of  the  Charter  is  the  twenty-ninth, 

"Ne  corpus  liberi  hominis  capiatur,  nee  imprisonetur,  nee 
dissaisietur,  nee  utlagetur,  nee  exuletur,  nee  aliquo  modo  destruatur, 
nee  rex  eat  vel  mittat  super  eum  vi,  nisi  per  judicium  parium 
suorum  vel  per  legem  terrae."** 

On  the  basis  of  these  demands  the  Charter  was  drawn  up  and 
duly  sealed. 

These  perfectly  well-known  facts  have  been  placed  together 
here  only  because  their  assistance  will  be  necessary  in  interpret- 
ing the  phrases  of  Magna  Carta  otherwise  ambiguous.  In  this 
brief  history  of  the  years  1213-1215  several  things  are  to  be  noted. 
It  seems  clear  that  an  organized  and  quasi-"constitutional"  oppo- 
sition to  John  is  indicated  here.  It  is  aimed  at  the  removal  of  a 
few  very  definite  abuses.  The  main  character  of  these  abuses, 
the  chief  ground  of  complaint,  and  the  programme  of  procedure 
for  redress  are  all  evident  in  the  very  beginning,  at  the  time  of  the 
absolution  oath  in  1213.  This  programme  is  consistently  followed 
and  leads  directly  to  Magna  Carta.  It  was  a  carefully  organized 
opposition  and  points  to  an  organizing  mind  which  originated  the 
plan  of  operation  and  pursued  it  from  its  inception  in  12 13  straight 
to  Runnymede.  The  organizer  of  opposition  was  Stephen  Lang- 
ton.  He  had  probably  never  met  John  until  he  saw  him  at  Win- 
chester. But  he  was  an  Englishman,  and  during  his  exile  had 
apparently  pondered  over  the  situation  and  determined  on  a  plan 
of  operation  before  he  landed.  To  Langton  Magna  Carta  is  prin- 
cipally due. 

"The  Liber  de  Antiquis  Legibus  says  they  entered  the  city  without  re- 
sistance, and  entered  into  a  compact  with  the  Londoners  on  the  under- 
standing that  no  peace  would  be  made  with  John  without  the  assent  of 
both  parties  to  it, — pp.  201,  202.  Wendover  says  the  richer  citizens  favored 
the  barons  and  that  this  overawed  the  poorer  ones, — II,   117. 

"For  an  account  of  the  document  and  its  history,  see  Blackstone's 
Charters  or  McKechnie's   Magna  Carta,  200  et  seq. 

"Stubbs,   Select  Charters,  293. 
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The  main  point  in  this  plan,  the  chief  grievance  to  be  redressed, 
was  the  King's  practice  of  attacking  his  barons  with  forces  of 
mercenaries,  seizing  their  persons,  their  families  and  property, 
and  otherwise  ill-treating  them,  without  first  convicting  them  of 
some  offence  in  his  curia.  This  is  the  last  item  of  the  oath.  It 
is  the  only  thing  referred  to  in  the  important  letter  patent  of  May, 
1215,  which  was  issued  after  John  knew  pretty  definitely  what  the 
baronial  demands  were.     It  is  the  substance  of  chapter  39. 

We  are  not  assuming  too  much  in  saying,  therefore,  that  chap- 
ter 39  was  in  12 15  the  most  important  chapter  in  the  Charter,  as 
it  is  today;  and  that  it  is  identical  in  aim  with  the  absolution  oath 
of  1213,  and  designed  as  a  fulfillment  of  it. 

If  this  be  true,  these  events  and  documents  from  1213  to  1215 
are  all  of  a  piece,47  and  every  one  of  them,  from  the  oath  of  abso- 
lution on,  is  of  the  greatest  value  in  the  interpretation  of  all  the 
others.  In  case  of  need,  therefore,  these  events  and  documents 
may  be  and  must  be  employed  to  explain  any  terms  of  chapter  39 
still  remaining  ambiguous  after  an  examination  of  identical  and 
similar  terms  in  other  parts  of  the  Charter  and  in  other  contem- 
porary documents.  This  is  the  order  of  procedure  followed  in  the 
rest  of  this  paper. 

To  return,  then,  to  the  text  of  chapter  39.  and  first  to  nullus 
liber  homo;  in  its  first  article  the  grant  of  the  Charter  is 
declared  to  be  "to  all  the  free  men  of  our  realm"  (omni- 
bus liberis  hominibus  regni  nostri).  Taken  by  itself,  this 
expression  seems  rather  inclusive,  and  might  easily  bear  the  wide 
interpretation  given  it  by  Stubbs.  In  chapter  20  an  accused  liber 
homo  is  protected  against  amercements  out  of  proportion  to  his 
offence,  and  the  expression  seems  narrower  in  its  use.  Chapter 
27,  which  provides  for  the  distribution  of  the  chattels  of  an  intes- 
tate, liber  homo,  and  chapter  30,  which  protects  him  from  the 
royal  bailiffs  in  matters  of  purveyance,  are  both  very  vague  in 
the  use  of  the  term.  Chapter  34,  however,  which  forbids  the 
issuance  of  the  Writ  Praecipe,  where  "a  free  man  may  lose  his 
court"  (unde  liber  homo  amittere  possit  curiam  suam),  is  much 
more  definite  and  clearly  restricts  the  term  to  such  lords  as  pos- 
sessed a  curia  of  their  own.  The  result  is  singularly  inconclusive. 
The  only  inference  possible  seems  that  of  Professor  Adams,  "that 

47Note  above,  pp.  34-40,  especially  the  declaration  of  the  barons  at  the 
Temple  in  London,  in  January,  1213,  when  the  absolution  oath  is  specifically 
referred  to. 
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the  words  liber  homo  are  not  used  in  any  consistent  sense  in  the 
Charter."48 

The  "prior  documents"  are  more  satisfactory. 

If,  as  we  have  contended,  chapter  39  is  the  fulfillment  of  John's 
oath  of  1213,  and  the  sequence  of  the  intervening  documents  is 
established,  then  liber  homo  of  the  Charter  means  no  one  else  than 
omnes  homines  suos  zvho  are  to  be  tried  only  by  judicia  curiae  suae 
under  the  promise  of  John's  absolution  oath.49 

It  is  the  same  liber  homo  who  is  included  under  the  "baronibus 
nostris"  to  whom  the  letters  patent  of  May,  12 15,  are  directed,  and 
under  "homines  suos."'00  These  expressions  taken  by  themselves 
can  here  have  only  one  meaning,  and  that  meaning  is  made  still 
clearer  by  the  events  which  preceded  and  followed.  They  include 
no  one  but  John's  feudal  tenants-in-chief  and  their  men.  They  can- 
not include  anyone  below  the  mesne  lords  or  vavassores*1 

The  prior  documents  seem  conclusive  on  this  point,  and  they 
enormously  restrict  the  scope  of  the  chapter  as  intended  in  1215. 

The  facts  and  extracts  given  above  are  also  particularly  valu- 
able in  determining  the  meaning  of  the  verbs  ibimus  and  mittemus, 
of  chapter  39.  As  these  are  non-technical  words,  it  is  useless  to 
try  to  determine  their  use  here  by  their  meaning  elsewhere,  in  our 
effort  to  decide  between  the  varying  interpretations  already  indi- 
cated.52 The  circumstances  leading  to  chapter  39  alone  avail  here. 
Fortunately  they  are  conclusive.  I  think  it  will  be  impossible  for 
anyone  to  read  carefully  through  the  extracts  and  documents  col- 
lected on  pp.  36-40  and  continue  to  translate  ibimus  and  mittemus 
"nor  will  we  proceed  against  him,  or  direct  proceedings  against 
him."58  The  barons,  in  their  Articles  say,  "and  the  King  shall 
not  go  against  him  nor  send  upon  him  by  force"  {nee  rex  eat  vel 

"Origin  of  the  English  Constitution,  264.  The  insertion  of  the  words. 
"de  libera  tenemento  suo  vel  Hbertatibus  vel  liberis  consuetudinibus  suis," 
in  the  second  reissue  of  Magna  Carta  in  1217,  between  dissaisietur 
and  aut  utlagetur  of  John's  Charter  is  variously  viewed  as  an 
explanation  of  the  meaning  of  the  provision  in  121 5.  By  some  it  is 
regarded  as  indicating  an  extension  of  the  provisions  to  further  classes 
of  men;  others  regard  it  as  a  restriction,  both  thus  considering  it  a  modi- 
fication. By  others  it  is  believed  to  be  an  explanation  rather  than  a 
change,  and  an  explanation  tending  to  strengthen  a  rather  narrow  inter- 
pretation of  the  original  provision. 

"Ante,  p.  37. 
"Ante,  p.  39. 

"This  opinion,  held,  as  we  have  seen,  by  Brady,  is  held  also  by  Pro- 
fessor Adatns,   Origin  of  the  English  Constitution,  264,  265. 

ltAnte,  p.  30. 

"Pike,  Constitutional  History  of  the  House  of  Lords,   169. 
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mittat  super  eum  «»).*•  John's  letter  patent  of  May,  1215,  is 
more  definite  still:  "And  we  will  not  go  upon  them  by  force  or 
by  arms"  (nee  super  eos  per  vim  vel  per  arma  ibimus).5*  They 
all  go  back  to  the  absolution  oath  of  1213,  where  John  promises  to 
judge  all  his  men  according  to  the  just  judgments  of  his  court.56  It 
is  clear  that  all  these  expressions  refer  not  to  abuses  of  judicial 
process,  but  to  the  King's  practice  of  attacking  his  barons  by 
armed  force  without  any  process  whatsoever.  This  meaning  is 
most  clearly  indicated  by  the  words  of  the  letter  of  121 5.  That 
it  is  also  the  meaning  of  the  oath  of  1213,  Stephen  Langton  him- 
self puts  beyond  all  doubt  when  at  Northampton  he  warns  the 
King  that  it  would  be  a  violation  of  that  oath  "if  without  the 
judgment  of  his  court  he  should  make  war  on  anyone."  (Si 
absque  judicio  curiae  suae  contra  quempiam  bellum  faceret.)57 

To  me  these  statements  do  not  leave  a  shadow  of  doubt  that  the 
traditional  reading  is  wrong,  and  that  ibimus  and  mittemus  here 
refer  merely  to  the  armed  attack,  without  trial,  which  John  had 
employed  against  his  barons  before  and  after  his  oath  of  1213  not 
to  do  so. 

If  ibimus  and  mittemus  are  non-technical,  the  very  opposite  is 
true  of  per  legale  judicium  pariutn  suorum.  John  was  here  merely 
promising  that  no  armed  attack  should  be  made  on  the  lands  or 
persons  of  his  tenants-in-chief  or  of  their  men,  except  after  a  judg- 
ment obtained  in  the  ordinary  course,  i.  e.,  by  a  judicium  parium. 
This  procedure  here  promised  was  nothing  new.  It  was  perfectly 
well  understood  in  1215,  in  England  and  everywhere  else  in  feudal 
Europe,  and  had  been  known  there  for  generations. 

It  is  not  judgment  based  on  the  veredictum  of  an  inquisitio 
or  jury  that  is  guaranteed  here.  It  is  a  judgment  rendered  by  the 
pares  of  the  defendant,  the  pares  curtis,  suitors  in  the  same  court, 
tenants  holding  of  the  same  lord  and  of  the  same  fief,  his  con- 
z'assalli.  This  is  so  obvious,  and  now  so  generally  accepted,  that 
it  is  unnecessary  to  set  forth  here  in  detail  the  proof  of  it.58 

"Ante,  p.  40. 

^Ante,  p.  39.  Cf.  the  "Unknown  Charter" — Concedit  rex  Johannes  qu&d 
non  capiet  hotninem  absque  judicio. 

"Ante,  p.  37. 

'"'Ante,  p.  37. 

"The  expression  sine  legale  judicio  pariutn  suorum  occurs  in  chapter 
52  of  the  Charter,  and  in  chapters  56  and  .57,  which  are  directed  to  Welsh 
feudatories.  (See  post.  p.  50.)  In  chapter  59  the  King  of  the  Scots  «s 
promised  a  settlement  of  his  claims  per  judicium  pariutn  suorum  in  curta 
nostra.  Chapter  21  forbids  the  amercement  of  earls  or  barons  nisi  per 
pares  suos.     See  also  Leis  Willelme,  §  23,  Liebermann,  Gesetze  der  Angel- 
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The  early  disappearance  after  121 5  of  the  feudal  conditions 
which  gave  rise  to  the  judicium  parium,  and  the  rapid  growth  of  a 
consciousness  of  nationality  and  of  a  really  national  system  of 
representation  and  administration  in  their  place,  rendered  men 
incapable  of  understanding  the  real  demands  of  the  men  of  1215, 
and  gave  rise  at  an  extraordinarily  early  date  to  the  view  that  by 
judicium  parium  they  meant  trial  by  jury. 

Few  mistakes  have  been  more  important  or  more  beneficent 
than  this  in  their  practical  results.  But  a  mistake  it  is,  and  it 
seems  strange  that  generation  after  generation  of  learned  jurists 
and  historians  could  have  gone  on  making  it  with  the  works  of 
Spelman,  Du  Cange  and  Sir  Thomas  Craig  in  their  hands.50 

Of  all  the  expressions  in  chapter  39  per  legem  terrae  is  the  most 
important  and  probably  the  most  ambiguous.  Does  lex  terrae 
mean  the  "law  of  the  land"  or  is  it  merely  a  mode  of  trial  ? 

sachsen,  I,  511;  Henry  I's  writ  concerning  the  holding  of  the  shire  and 
hundred  courts,  §3,  Ibid.  524;  Leges  Henrici,  25  and  29,  Ibid.  562-3;  31,  7, 
p.  564 — Unusquisque  per  pares  suos  judicandus  est  el  ejusdem  provincie. 
For  some  general  account  of  judgment  of  peers,  see  Flach,  Les 
Origines  de  L'Ancienne  France,  I,  227,  et  seq. ;  Luchaire,  Manuel  des 
Institutions  Franchises,  201 ;  A.  Esmein,  Cours  E'lementaire  d'Histoire 
du  Droit  Francois  (nth  ed.)  292  et  seq.;  L.  W.  Vernon  Harcourt,  His 
Grace  the  Steward  and  Trial  of  Peers,  205  et  seq.;  G.  B.  Adams,  The 
Origin  of  the  English  Constitution,  ch.  5,  note  D;  DuCange,  Glossarium, 
s.  v.  Par;  Spelman,  Glossarium,  s.  v.  Pares  Curiae;  Sir  Thomas  Craig, 
Jus  Feudale,  Book  III,  title  7,  etc.  For  a  modern  text  of  the  Libri 
Feudorum,  see  Das  Langobardische  Lehnrecht,  edited  by  Karl  Lehmann, 
Gottingen,   1896. 

™Tertio  &  hoc  etiam  attendendum,  quoties  de  paribus,  aut  parium 
judicio,  tnentio  hie  incident,  ut  de  eis  paribus  intelligatur,  qui  unius 
Domini,  &  ejus  curtis,  sive  curiae  sunt  pares;  antea  exposuimus  eos  pares 
diet  in  jure,  qui  unius  Domini  sunt  beneHciarii  sive  Vassalli,  &  ideo  Lex 
eos  Judices  constituit,  quia  per  pares  hos,  rei  Veritas  melius  poterit  indagari. 
Craig,  Jus  Feudale,  Book  III,  title  7,  §  3. 

Et  ut  a  digniori  incipiamus,  si  contentio  fit  de  feudo  vel  feudi  parte, 
sive  pertinentiis,  dependentibus,  sive  accessoriis,  de  possessione  feudi,  de 
ejus  reditibus  &  utilitatibus,  aut  de  delicto,  quo  Vassallum  Dominus  a 
feudo  cecidisse  dicat,  sive  propter  non  petitam  investituram,  Pares  sive 
beneHciarii  illius  Domini,  sive  curtis  judicabunt.    Ibid.  §  4. 

Craig's  great  book  was  first  published  early  in  the  seventeenth  cen- 
tury. It  was  reissued  at  London  and  Edinburgh  during  the  seventeenth 
and  eighteenth  centuries.  I  have  used  the  edition  published  at  Leipsic  in 
1716. 

The  text  of  the  Libri  Feudorum  has  long  been  easily  accessible, — 
for  example,  in  the  excellent  editions  of  Cujus,  De  Feudis,  (Lyons,  1566 
and  afterwards)  ;  or  as  an  appendix  to  many  editions  of  the  Corpus  Juris 
of  Justinian.  The  confusion  between  judicium  parium  and  trial  by  jury 
is,  however,  a  very  natural  one,  for  the  rei  Veritas  to  which  a  jury  swore 
in  the  inquisitio  and  the  rei  Veritas  found  by  the  feudal  pares  are,  after 
all,  in  some  ways  very  much  alike.  In  both,  to  use  Sir  Thomas  Craig's 
phrase,  "habitare  in  vicinia  omnem  ignorantiae  excusationem  tollat." 
They  both  have,  in  their  origin  at  least,  the  same  communal  basis  of 
neighborhood  and  the  general  knowledge  of  a  countryside.  The  lawyer's 
distinction  between  law  and  fact  was  not  yet  made.  Thayer,  Preliminary 
Treatise  on  Evidence,  183,  et  seq. 


DUB  PROCESS  OF  LAW  IN  MAGNA   CARTA.      45 

There  can  be  no  doubt  that  in  12 15  lex  was  often  employed  in 
the  latter  sense.  As  Professor  Thayer  says:  "In  the  older  days 
the  word  'law,'  lex,  sometimes  indicated  a  form  of  procedure ;  not 
law,  in  our  sense  of  substantive  law,  but  a  mode  of  trial."80 

There  is  at  least  one  instance  of  it  in  the  Charter  itself.  Chap- 
ter 38  forbids  a  bailiff  to  "put  anyone  to  his  law"  (ponat  *  *  * 
aliquem  ad  legem)  except  under  certain  conditions. 

A  like  use  of  the  term  is  to  be  found  in  many  places  outside  the 
Charter.  Only  one  or  two  are  here  given.  For  example,  the 
Latin  text  of  the  Grand  Coutumier  de  Normandie  declares  that 

"consuetudines  are  customs  observed  from  time  immemorial,  ap- 
proved by  princes,  and  preserved  by  the  people,  determining  whose 
anything  is  or  what  its  nature  is.  Laws  {leges),  on  the  other 
hand,  are  institutions  made  by  princes  and  preserved  by  the  people 
in  a  province,  by  which  particular  cases  are  decided.  For  laws 
are,  as  it  were,  instruments  of  the  law  for  making  known  the  truth 
in  disputes."61 

A  clear  case  is  given  by  Glanvill.62  He  says  the  enfranchise- 
ment of  a  serf  will  not  avail  against  anyone  but  his  former  lord, — 
"since  if  any  former  serf  thus  manumitted  were  introduced  against 
a  third  party  'ad  diracionationem  faciendam  *  *  *  in  curia, 
vel  ad  aliquant  legem  terrae  faciendam/  he  could  on  that  ground 
be  properly  rejected."  Here  we  have  a  perfect  example  of  lex 
terrae,  the  very  phrase  of  chapter  39,  employed  by  Glanvill  some 
twenty-five  years  before  121 5  in  a  way  which  beyond  question  can 
have  reference  only  to  the  mode  of  trial.  It  cannot  mean  anything 
else.  "Making  his  law"  must  be  merely  proving  his  case  by  one 
or  other  of  the  old  methods.  Many  other  instances  might  be 
given,  for  this  use  of  lex  is  very  common  in  121 5,  and  even  lex 
terrae  is  certainly  susceptible  of  the  same  interpretation. 

If  this  is  the  meaning  of  lex  terrae  in  chapter  39,  it  might  be 
translated  "unless  by  a  medial  judgment  of  his  peers  followed  by 
ordeal,  compurgation,  or  duel."  This  is  the  meaning  accepted  by 
Mr.  McKechnie,  by  Selden,  and  apparently  by  Mr.  Bigelow. 

Mr.  McKechnie's  view  is  wholly  consistent.  He  gives  to 
judicium  a  very  narrow  technical  meaning, — the  awarding  of  the 
proof  under  the  old  procedure, — while  the  lex  terrae  follows 
naturally  and  signifies  merely  the  kind  of  proofs  so  awarded, — 
battle,  compurgation,  or  ordeal. 

"Preliminary  Treatise  on  Evidence,   199.     See  his  remarks  in  general. 

"Chapter  XI,   quoted   in  Thayer,   Preliminary  Treatise,    199.     See  also 
Brunner,  Schwurgerichte,   177. 

"Book  V,  cap.  5- 
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So  interpreted,  chapter  39  seems  to  point  directly  back  toward 
the  feudal  anarchy  of  Stephen  and  to  undo  the  great  centralizing 
work  of  Henry  II.  It  becomes  a  document  of  reaction,  and  can 
only  become  the  "palladium  of  British  liberties"  when  men  are 
no  longer  able  to  understand  its  real  meaning. 

Those  who  hold  this  view  have  certainly  been  able  to  demon- 
strate that  such  a  meaning  was  commonly  given  to  lex  and  even  to 
lex  tcrrae  in  12 15.  But  is  this  proof  that  such  was  actually  the 
meaning  of  the  drafters  of  chapter  39?  Did  lex  never  stand  for 
anything  but  procedure  in  1215?  Is  the  traditional  meaning  of 
"the  law  of  the  land"  impossible?  To  Mr.  Vernon  Harcourt  it  is 
not.  He  thinks  "the  'lex  terrae'  of  the  Charter  has  the  same  vague 
popular  signification  which  the  words  'law  of  the  land'  bear  at  the 
present  day."  He  argues  for  a  general  instead  of  a  technical  in- 
terpretation of  both  judicium  and  lex  and  regards  Mr.  McKech- 
nie's  views  "unsound  and  untenable,"  the  result  of  "extraordinarily 
misplaced  zeal.""1 

In  chapter  55  of  Magna  Carta  mention  is  made  of  fines  and 
amercements  "facta  injuste  et  contra  legem  terrae."  Here  the 
meaning  is  not  unambiguous ;  but  in  chapter  42,  which  grants  the 
right  of  entering  and  leaving  the  realm,  exception  is  made  of 
prisoners  and  outlaws,  secundum  legem  regni.  This  is  a  different 
expression,  and  the  prisoners  mentioned  might  also  be  assumed  to 
be  in  all  cases  persons  condemned  by  the  regular  forms  of  trial. 
The  outlaws,  however,  could  hardly  have  been.  In  most  cases  we 
know  they  were  persons  who  could  not  be  caught  and  brought  to 
trial  at  all. 

Lex  regni  here  seems  to  indicate  "the  law  of  the  land"  rather 
than  mere  trial.  The  same  may  be  said  of  chapter  45,  in  which 
the  King  promises  to  appoint  no  justiciar,  constable,  sheriff,  or 
bailiff,  except  from  among  those  qui  sciant  legem  regni  et  earn 
bene  velint  observare.  But  in  neither  case  is  the  meaning  so  defi- 
nite as  to  be  a  conclusive  proof. 

Outside  the  Charter  there  is  less  uncertainty.  Glanvill  has 
been  cited  to  prove  the  narrower  interpretation  of  lex  terrae.  I 
shall  take  from  the  same  source  one  example  from  the  many  in 
existence  of  a  contemporary  use  of  the  phrase  lex  terrae  in  the 
wider  sense  of  "the  law  of  the  land."  In  Book  14,  chapter  2, 
Glanvill  says  concerning  a  person  suspected  of  concealing  treasure 
trove  "non  solet  juxt'a  legem  terrae  aliquis  per  legem  apparentem 

"His   Grace   the    Steward,   229.     Mr.   Harcourt   gives   a   large   number 
of  instances  of  the  general  use  of  the  term.     Only  a  few  are  included  here. 
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se  purgare.''  "It  is  not  customary  according  to  the  law  of  the 
land  that  one  clear  himself  by  the  lex  apparens."  Lex  apparens 
here  means  a  mode  of  proof,  an  open  trial,  as  contrasted  with  the 
more  secret  method  of  compurgation ;  but  legem  terrae  in  the  same 
sentence  cannot  possibly  refer  to  anything  but  the  "law  of  the 
land."64  Examples  of  this  meaning  could  be  multiplied,  but  this 
one  is  conclusive. 

Lex  terrae,  in  121 5,  is  demonstrably  susceptible  of  either  inter- 
pretation,— as  mere  mode  of  trial,  or  as  "the  law  of  the  land,"  and 
Magna  Carta  itself  gives  no  conclusive  evidence  as  to  which  was 
intended  by  the  barons  and  the  King.  We  are  driven  once  more 
to  the  antecedents  of  chapter  39. 

We  have  seen  how  the  chapter  grew  out  of  the  King's  oath 
in  12 1 3  not  to  proceed  by  force  against  anyone  without  a  trial.  It 
does  not  so  much  concern  itself  with  the  manner  of  judgment.  It 
is  rather  a  promise  not  to  proceed  in  arms  without  any  judgment 
whatever.  On  this  basis  we  have  interpreted  ibimus  and  mittemus 
as  meaning  armed  force  and  not  legal  process.  If  these  two  verbs 
meant  "we  will  not  proceed  against  him  or  direct  proceedings 
against  him,"  as  Mr.  Pike  reads  them,  then  it  would  be  very  natu- 
ral to  assume  that  lex  also  refers  merely  to  the  manner  of  these 
"proceedings."  But  if  ibimus  and  mittemus  refer  not  to  process 
at  all,  but  to  armed  attack,  as  I  believe  and  Mr.  McKechnie  him- 
self strongly  insists,  then  it  would  seem  not  so  necessary  to  confine 
lex  to  so  narrow  a  meaning.  It  might  seem  that  Mr.  McKechnie, 
in  interpreting  lex  as  merely  trial,  was  falling  into  much  the  same 
error  for  which  he  criticises  Coke's  reading  of  ibimus  and  mitte- 
mus, and  that  the  classic  phrase  "due  process  of  law"  is,  after  all, 
not  such  an  incorrect  rendering  of  the  barons'  lex  terrae  as  he 
thought. 

Both  meanings  were  known  in  12 15,  and  chapter  39  is  in  com- 
pliance with  John's  oath  of  12 13 — "quod  *  *  *  omnes  homines 
suos  secundum  justa  curiae  suae  judicia  judicaret."  But  there  was 
another  promise  in  that  oath, — "quodque  bonas  leges  anteces- 
surum  suorum  et  praecipue  leges  Edwardi  regis  revocaret" — "and 
that  he  would  restore  the  good  laws  of  his  ancestors  and  especially 
the  laws  of  King  Edward." 

If  chapter  39  is  the  fulfillment  of  those  promises,  why  should 
not  the  lex  terrae  of  the  Charter  be  these  "good  laws"  of  the 
absolution  oath?  There  is  no  reason  for  believing  that  it  cannot 
be,  and  very  good  reason  for  thinking  it  is. 

"A  variant  reading  makes  it  legem  regni. 
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Unless  both  judicium  and  lex  are  taken  in  a  sense  somewhat 
wider  than  Mr.  McKechnie's  it  seems  hard  to  reconcile  them  with 
the  barons'  demand  for  frequent  eyres  of  the  King's  justices  to 
hold  the  possessory  assizes.*6  They  ask  that  two  justices  should 
decide  such  cases,  together  with  four  knights  "elected"  from  the 
county,  and  expressly  stipulate  that  no  one  else  be  summoned 
except  the  litigants. 

Clearly  the  judicium  parium  of  chapter  39  is  not  in  all  cases  to 
be  inconsistent  with  the  jurisdiction  of  the  itinerant  justices  over 
every  one  in  the  county.  It  may  be  that  the  legale  judicium  parium 
is  thus  to  be  distinguished  from  the  judicium  parium  of  the  Libri 
Feudorum,  where  no  such  an  exception  is  contemplated.66  The 
"legal  trial  of  peers,"  at  all  events,  was  not  completely  subversive 
of  the  reforms  of  Henry  II. 

From  the  evidence  in  the  Assize  of  Northampton07  and  else- 
where, we  may  say  positively  also  that  the  procedure  by  inquest 
under  the  assizes  asked  for  in  chapter  18  of  the  Charter  was  not 
compatible  with  the  lex  terrac  if  lex  means  merely  proof  by  the 
ancient  battle,  compurgation,  or  ordeal,  and  nothing  more."" 

But  there  are  positive  as  well  as  negative  grounds  for  adhering 
to  the  wider  interpretation  of  lex  tcrrae  as  "the  law  of  the  land" 
in  a  real  sense. 

At  the  meeting  at  St.  Paul's,  in  12 13,  according  to  the  chron- 
icler, Langton  employed  the  exact  words  of  John's  oath  in  refer- 
ring to  bonas  leges  and  the  law  of  King  Edward.69 

"In  number  8  of  the  Articles  of  the  Barons  and  chapter  18  of  Magna 
Carta.     Stubbs,    Select   Charters,   291,   299. 

""For  the  provisions  of  the  Libri  Feudorufn  see  Lehmann's  Lango- 
bardische  Lehnrecht,  107,  102,  105.  See  also  Stubbs,  Constitutional  History 
(6th  ed.)  I,  578  n. ;  Harcourt,  His  Grace  the  Steward,  206;  Adams,  Origin 
of  the  English  Constitution,  ch.  5,  note  D;  Pollock  and  Maitland  (2nd  ed.) 
I,  409,  410. 

On  this  point  of  the  relation  of  the  King's  justices  to  the  judicium 
parium,  the  statement  of  the  author  of  the  Leges  Henrici  Primi  is  inter- 
esting. He  says  (Liebermann,  Gesetze,  I,  563)  :  "Regis  judices  sint  barones 
comitatus,  qui  liberas  in  eis  terras  habent,  per  quos  debent  cause  singulorutn 
alterna  prosccucionc  tractari."  This  looks  like  an  attempt  on  his  part  to 
reconcile  the  activities  of  the  King's  judges  in  the  counties  with  the  feudal 
law  requiring  trial  by  peers  of  the  same  fief.  It  would  be  interesting  if  we 
could  find'out  whether  the  King's  judges  about  the  time  of  this  compilation 
were  ever  sent  into  counties  where  they  held  no  lands.  It  is  not  likely  that 
much  regard  was  paid  to  such  a  restriction  after  the  eyres  became  more 
regular,  if  it  was  ever  observed  at  all. 

"Section  4,  Stubbs,  Select  Charters,  151.  There  the  procedure  in  the 
assize  of  novel  disseisin  is  prescribed.  For  further  information  see  Pol- 
lock and  Maitland  (2nd  ed.)   I,  145-146;  II,  47  et  seq. 

""Harcourt,  His  Grace  the  Steward,  223. 

"Ante,  p.  38. 
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The  barons  at  the  Temple  demanded  the  confirmation  of 
"quasdam  libertates  et  leges  regis  Edwardi"  along  with  others 
conceded  to  them,  to  the  realm,  and  to  the  English  Church ;  and 
they  reminded  the  King  that  he  had  sworn  at  Winchester  to  ob- 
serve "Mas  leges  et  libertates  antiquas."10  Most  striking  also  is  the 
brief  account  of  Magna  Carta  in  the  Annals  of  Waverley,  where 
the  "good  laws"  are  referred  to  as  the  "laws  of  Saint  Edward  and 
the  liberties  and  free  customs  of  other  later  Kings,"  and  John's 
chief  offence  is  considered  to  be  his  abuse  of  his  barons  absque 
judicio  parium  suorum.  "And  so  his  tyrannical  will  was  his  only 
law."    (Et  ita  pro  lege  ei  erat  tyrannica  voluntas).71 

Instead  of  per  legem  terrae,  John  uses  the  expression  per  legem 
regni  nostri  in  his  letters  patent  of  May,  1215.7-' 

The  antecedents  of  the  Charter  seem,  then,  to  show  pretty  con- 
clusively that  the  demand  of  chapter  39  was  for  a  restoration  of 
the  "good  laws"  of  an  earlier  time,  and  that  those  good  laws  can- 
not be  compressed  into  the  narrow  mold  of  the  ancient  forms  of 
judicial  proof.  Lex  terrae,  in  121 5,  means  what  Matthew  Paris 
called  "the  pious  and  just  laws  of  King  Edward."72  It  is  the  ancient 
custom  of  the  realm,  "the  law  of  the  land"  in  a  real  sense. 

The  men  of  1368  were  not  far  wrong  in  calling  it  I'auncien 
leye  de  la  terre/*  and  the  Parliament  of  1350  do  not  depart  from 
the  ancient  meaning  of  per  legem  terrae  when  they  paraphrase  it 
par  vote  de  la  lei,™  nor  the  Parliament  of  1354  in  making  it  "par 
due  proces  de  lei,"76  whence  it  has  come,  no  doubt,  largely  through 
the  influence  of  Coke's  writings,  into  our  federal  and  state  con- 
stitutions as  "due  process  of  law."77 

The  meaning  of  vel  in  chapter  39  can  only  be  ascertained  after 
we  have  considered  the  meaning  of  the  expressions  connected  by  it. 

"Ante,  p.  38. 

"Annates  Monastici  (Rolls  Series),  II,  282.  The  whole  passage  is  as 
follows :  "Hoc  anno  magna  orta  est  discordia  inter  regent  Angliae  ct 
barones:  his  exigentibus  ab  eo  leges  Sancti  Edwardi,  et  aliorum  subsc- 
quentium  regum  libertates,  et  liberas  consuetudines.  Nam  tempore  pairis 
sui,  et  maxime  suo  tempore  corruptae  nimis  et  aggravatae  fuerant;  nam, 
quosdam  absque  judicio  parium  suorum  exhaeredebat,  nonnullos  mortc 
durissima  condemnabat;  uxores  filiasque  eorum  violabat;  et  ita  pro  lege  ei 
erat  tyrannica  voluntas." 

nAnte,  p.  39. 

"Hist.  Ang.  II,  55.    Ante,  p.  39. 

"42  Edw.  Ill,  c.  3. 

"25  Edw.  in,  Stat.  5,  c.  4. 

"28  Edw.  Ill,  c.  3. 

"See  Adams,  Origin  of  the  English  Constitution,  243. 
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If  judicium  means  the  judgment  and  lex  the  proof  following,  vel 
must  obviously  be  read  and. 

But  even  with  the  wider  meaning  of  lex,  and  would  seem  the 
better  reading,  for  there  is  no  antithesis  between  judicium  parium 
and  per  legem  terrae.  The  former  prescribes  the  manner  of  appli- 
cation, the  latter  the  law  to  be  applied.  They  are  complementary 
to  each  other,  not  alternative. 

The  judicium  parium  is  the  mode  of  trial  promised.  Under  it 
only  the  fellow  vassals  of  the  accused  are  to  find  the  judgment 
in  his  case.  But  that  judgment  will  be  based  on  the  law  of  the  fief. 
Chapter  56  of  the  Charter  promises  a  Welshman  wrongfully  de- 
prived of  lands  or  liberties  a  "legal  judgment"  by  his  peers, 
secundum  legem  Angliae  if  the  holding  affected  is  in  England, 
secundum  legem  Walliae  for  a  Welsh  holding,  and  according  to 
the  law  of  the  March  for  holdings  there.  The  judgment  in  all 
cases  will  be  found  by  his  fellow  peers  of  the  same  court  on  the 
same  fief,  whether  they  are  Welsh  or  English.  But  the  rules  of 
substantive  law  which  they  will  apply  will  be  Welsh,  English,  or 
lex  marchiae,  according  to  the  location  of  the  tenementum  in 
question.78 

Chapter  39  is  a  promise  "to  English  feudatories  mainly.  They 
also  are  guaranteed  a  legale  judicium  parium.  The  law  by  which 
the  pares  are  to  make  their  findings  is  to  be  the  lex  Angliae.  This, 
in  feudal  languge,  will  be  the  law  of  the  fief.  But  the  fief  will  be 
the  whole  realm.  The  judgment  will  be  found  by  the  feudal  pares 
curiae;  but  in  this  case  the  court  will  be  the  curia  regis,  and  the 
law  will  be  the  lex  terrae. 

Though  this  law  is  a  feudal  law,  and  the  law  of  a  fief,  and 
applied  in  feudal  manner  by  the  peers  of  the  fief,  there  is  no 
reason  why  it  may  not  also  be  the  law  of  the  land.  The  duty  of 
the  peers  was  to  find  the  law,  not  to  make  it.  It  is  entirely  possible 
that  the  law  so  found  will  consist  in  large  part  of  customary  rules 
running  back  beyond  the  Conquest  for  their  origin. 

It  may  very  well  be  the  Laga  Edwardi  which  Henry  I  promised 
to  restore,  cum  Mis  emendationibus  which  his  father  had  made  in 
it,  the  same  which  the  Conqueror  himself  declared  should  continue 

"This  point  is  well  stated  by  Sir  Thomas  Craig :  "Sciendum  hoc  primum 
&  pro  generali  regula  tenendum,  consuetudinem  loci,  in  quo  situm  est 
feudum,  in  jure  dicundo,  super  eo  feudo,  semper  servandam,  adeo  ut  si 
Vaspallus  duo  diversa  habeat  feuda,  unum  in  Anglia,  alterum  in  Scotia,  & 
controversies  oriatur  de  hoc  feudo,  quod  quis  in  Anglia  habet,  non  secundum 
leges  &  mores  regni  Scotiae,  jus  de  hoc  feudo  dicetur,  licet  Dominus  Scotus 
sit  &  in  Scotia  habitet,  sed  secundum  consuetudines  Angliae."  As  examples 
of  the  difference  in  consuetudines,  he  cites  the  varying  rules  of  succession 
to  the  fief,  etc.     Jus  Feudale,  book  III,  title  7,  §   1. 
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in  force,  "in  tcrris  ct  in  omnibus  rebus,"79  while  these  "emenda- 
tions" will  be  the  aliae  libertates  referred  to  along  with  the  leges 
regis  Edwardi  by  the  barons  at  the  Temple  in  12 15.80 

There  can  be  little  doubt  that  these  changes  were  in  the  direc- 
tion of  a  more  developed  feudalism,  but  there  is  nothing  in  this 
inconsistent  with  the  view  that  the  lex  so  amended  was  in  its 
origin  in  part  ancient  English  customary  law. 

It  was  national  in  a  real  sense.  But  "national"  may  have  many 
meanings.  The  sense  of  completeness  or  universality  now  con- 
veyed by  the  word  may  be  inapplicable  to  the  Laga  Edwardi  of 
the  Norman  or  early  Angevin  period.  It  could  hardly  be  applied 
in  this  sense  without  reservation  to  any  period  which  is  properly 
styled  feudal.  The  same  is  true  of  the  political  self-consciousness 
implied  in  the  word  national  as  used  in  modern  times. 

Above  all,  the  identification  of  "national"  with  "popular"  in  this 
period,  as  made  by  Freeman,  is  totally  inadmissible. 

But  as  a  customary,  substantive  law,  as  a  traditional  body  of 
immemorial  custom,  "found"  by  successive  generations  of  suitors 
in  the  courts,  running  back  in  unbroken  continuity  to  an  origin 
beyond  the  Conquest  and  possibly  far  beyond  it;  there  is  nothing 
in  the  Laga  Edzcardi  as  a  real  lex  terrae  which  is  inconsistent  with 
a  regime  essentially  feudal  in  character.81 

If  our  analysis  is  correct,  we  must  give  up  the  view  that  the 
original  intent  of  Magna  Carta  was  to  guarantee  trial  by  jury  to 
anyone  or  to  guarantee  anything  to  all  Englishmen.  We  must 
accept  a  feudal  interpretation  of  the  document  as  the  only  one 
possible  in  1215;  but  we  may  still  hold,  as  our  fathers  did,  that 
the  law  of  the  land  is  there,  lex  pro  tyrannica  voluntate,  to  invert 
the  words  of  the  Waverley  annalist,  and  we  shall  still  mean  by  the 
law  of  the  land  substantially  what  old  Roger  Twysden  meant, — 
"nothing  else  but  those  immunities  the  subject  hath  ever  enjoyed 
as  his  owne  right,  perteyning  either  to  his  person  or  his  goods; 
and  the  grownd  that  hee  doth  so  is,  that  they  are  allowed  him  by 
the  law  of  the  land,  which  the  king  alone  can  not  at  his  owne  will 
alter,  and  therefore  can  not  take  them  from  him,  they  beeing  as 
auntient  as  the  kingdome  itselfe,  which  the  king  is  to  protect."82 

C.  H.  McIlwain. 
Cambridge,  Mass.  

"Ante,  p.  34,  note. 
MAnte,  p.  38. 

"'For  a  further  development  of  this  point,  see  ante.  p.  33  note  31. 
"Certaine   Considerations   upon   the   Government   of    England    (Camden 
Society),  82. 
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A  law  recently  enacted  at  Washington  in  aid  of  the  Panama- 
Pacific  International  Exposition1  challenges  alike  the  attention  of 
the  student  of  patent,  trademark  and  copyright  law  and  the  atten- 
tion of  the  manufacturer  and  business  man  whose  vested  interests 
may  have  been  put  in  jeopardy  by  it. 

England  and  Germany  had  during  the  summer  refused  to  ex- 
hibit;  and,  among  the  reasons  given,  had  been  the  asserted  fear 
of  English  and  German  manufacturers  that  everything  exhibited 
by  them  would  be  wantonly  copied  and  appropriated  by  American 
manufacturers  without  leave  or  license  or  compensation. 

The  Act  drafted  by  the  friends  of  the  Exposition  in  this  emer- 
gency (but  apparently  without  expert  supervision  on  the  patent, 
trademark  and  copyright  side)  was  treated  as  an  annex  to  the 
Tariff  Act  and  was  referred  to  the  Ways  &  Means  Committee  in 
the  House  and  to  the  Finance  Committee  in  the  Senate,  and  not  to 
the  Patents  Committee  of  either,  and  was  passed  by  the  House  of 
Representatives  on  September  nth,  by  the  Senate  on  September 
12th,  and  was  signed  by  the  President  on  September  18th,  1913. 

A  brief  consideration  of  the  Act  and  of  the  situation  it  creates 
may  perhaps  be  worth  while  at  this  time,  for  it  is  certainly  a 
curiosity  in  legislation. 

Section  1  remits  temporarily  the  customs  duties  on  articles  im- 
ported for  exhibition  and  is  not  objectionable. 

Sections  2  to  6  are  apparently  intended  to  secure  exhibitors 
against  the  copying  of  what  they  import  and  exhibit,  provided  it 
was  at  the  time  of  importation  protected  in  any  way  under  the 
laws  of  any  foreign  country. 

To  compass  this  end  Sections  2  to  6  in  reality  create  a  new 
species,  or  rather  several  new  species,  of  property  (for  the  term 
of  the  Exposition  and  three  years  after  its  close)  somewhat  in 
the  nature  of  copyright  property. 

The  beneficiary  is  the  proprietor  (he  may  be  a  citizen  of  the 
United  States  or  a  foreigner)  of  the  foreign  protection,  whether 
that  foreign  protection  be  granted  by  one  country  or  by  another 
and  whether  by  registration,  copyright,  trademark,  patent,  or 
otherwise. 

'Stat.   63rd   Congress,    1st   Sess.   c.    14,   popularly  known   as   the   Kahn 
Act 
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The  nature  of  the  new  property  is  not  defined  in  the  Act — 
either  as  an  exclusive  right  or  otherwise — nor  is  it  required  to  be 
evidenced  or  defined  by  any  governmental  grant  or  patent  or  regis- 
tration or  by  any  public  record.  The  nature  of  the  property  is 
defined  only  in  terms  of  prohibition — like  a  police  regulation  or  a 
sumptuary  law — as  follows: 

"It  shall  be  unlawful  for  any  person  without  authority  of  the  pro- 
prietor thereof,  to  copy,  imitate,  reproduce,  or  republish  any  pat- 
tern, model,  design,  trade-mark,  copyright,  or  manufactured  article 
protected  by  the  laws  of  any  foreign  country  by  registration,  copy- 
right, patent,  or  otherwise,  which  shall  be  imported  for  exhibition 
at  the  Panama-Pacific  International  Exposition,  and  there  ex- 
hibited ;"2 

And  the  consequences  to  "any  person  who  shall  infringe  the 
rights  protected  under  this  Act"  are  unusually  severe,  both  civil 
and  criminal — willful  copying  for  profit  being  made  a  misdemeanor 
against  society  punishable  by  fine  or  by  imprisonment,  or  both. 

There  is  only  this  mention  of  "the  rights  protected  under  this 
Act."  but  those  rights  are  not  otherwise  defined  than  negatively 
by  the  acts  that  are  declared  to  be  unlawful  as  above. 

The  rights  depend  upon  the  conjunction  of  three  conditions 
and  upon  nothing  else,  namely, 

(a)  protection  of  any  kind  in  any  foreign  country,  by  regis- 
tration, copyright,  patent  or  otherwise; 

(b)  importation  for  exhibition  purposes  by  the  proprietor  of 
such  foreign  protection ;  and 

(c)  subsequent  exhibition. 

The  rights  accrue  upon  the  arrival  of  the  goods  at  the  Ex- 
position grounds  in  San  Francisco  provided  they  are  subsequently 
at  any  time  exhibited.  These  rights  extend  to  and  may  include 
patterns,  models,  designs,  trademarks,  copyright,  or  manufactured 
articles.  Very  diverse  forms  of  property  are  thus  included,  namely, 
trademark,  copyright,  and  patent  property. 

In  the  case  of  a  trademark  appearing  on  goods  imported  and 
exhibited  the  Act  creates  a  right  when  trademark  protection  of 
any  kind  has  been  given  by  any  foreign  country,  whether  based  on 
trade  use  there,  or  anywhere,  or  not,  and  whether  based  on  trade 
use  in  commerce  between  this  country  and  foreign  nations,  or  in 
commerce  between  the  States,  or  not,  and  the  prohibition  of  the 
Act  is  not  limited  to  foreign  or  to  interstate  commerce,  but  extends 
to  all  commerce.    For  example,  it  would  prohibit  the  copying  of 

'Italics  in  quotations  throughout  are  mine. 
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trademarks  for  use  in  commerce  wholly  within  the  State  of  Cali- 
fornia or  wholly  within  any  other  State. 

Now  trade  use  has  always  heretofore  been  fundamental  to  our 
ideas  and  definitions  of  trademark  property,  and  trade  use  in  this 
country  and  in  the  commerce  of  this  country. 

"A  trademark  can  only  be  enjoyed  in  connection  with  a  busi- 
ness," says  the  Supreme  Court.8    And  again, 

"The  claimant  of  the  trademark  must  have  been  the  first  to 
use  or  employ  the  same  on  like  articles  of  production."4 

The  Supreme  Court  in  the  Trade  Mark  Cases5  held  that  the 
trademark  statute  of  1870,  was 

"invalid  for  want  of  constitutional  authority,  inasmuch  as  it  was 
so  framed  that  its  provisions  were  applicable  to  all  commerce,  and 
could  not  be  confined  to  that  which  was  subject  to  the  control  of 
Congress."6 

In  Warner  v.  Searle  &  Hereth  Co.1  the  Court  was  considering 
the  new  Trademark  Act  of  1881,  and  said: 

"Obviously  the  act  was  passed  in  view  of  the  decision  that  the 
prior  act  was  unconstitutional,  and  it  is,  therefore,  strictly  limited 
to  lawful  commerce  with  foreign  nations  and  with  Indian  tribes. 
It  is  only  the  trademark  used  in  such  commerce  that  is  admitted 
to  registry,  and  it  can  only  be  infringed  when  used  in  that  com- 
merce, without  right,  by  another  than  its  owner." 

There  is  no  such  saving  limitation  in  the  Act  under  discussion 
and  insofar  as  it  includes  trademarks  it  would  seem  to  be  as  un- 
constitutional as  the  Act  of  1870. 

Moreover,  there  is  no  basis  in  reason  for  making  trademark 
protection  abroad  (which  presumably  is  based  on  trade  usage  and 
conditions  there)  the  occasion  for  exclusive  trademark  rights  here 
(where  trade  usage  and  conditions  are  in  all  probability  not  the 
same),  and  indeed  the  Act  does  not  exclude  but  on  the  contrary  it 
might  include  within  its  prohibition,  trademarks  that  are  already, 
and  may  long  have  been,  the  vested  property  of  other  proprietors 

'Baglin  v.  Cusenier  Co.    (1910)   221  U.  S.  580.  597. 

'Columbia  Mill  Co.  v.  Alcorn  (189.3)  150  U.  S.  4^0.  464;  Metcalf  v. 
Hanover  Star  Milling  Co.  (1913)  204  Fed.  21  r;  Spiegel  v.  Zuckerman 
O910)  175  Fed.  978.  aff'd.  (1911)  188  Fed.  63.  See  also  the  Trade  Mark 
Cases  (1879)  too  U.  S.  82;  Warner  7-.  Searle  &  Hereth  Co.  O903)  tqt 
U.  S.  195;  Standard  Paint  Co.  v.  Trinidad  Asphalt  Co.  O910)  220 
U.  S.  446. 

•(1879)    100  U.   S.  82. 

.'The  above  quotation  is  from  the  opinion  of  the  same  court  in 
Warner  v.   Searle  &  Hereth  Co.    (1903)    191   U.   S.    195,  202. 

'(1903)   191  U.  S.  195.  204. 
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in  this  country.  When  the  importing  exhibitor  actually  establishes 
trademark  rights  by  trade  usage  in  this  country  he  will  find  our 
existing  common  law  and  statutory  law  on  that  subject  ample  for 
his  protection. 

In  regard  to  copyright  property,  the  Act  creates  a  right  that  is 
not  in  terms  based  upon  authorship  but  upon  the  mere  existence 
of  foreign  protection  followed  by  importation  and  exhibition.  The 
prohibition  in  this  regard  may,  therefore,  cover  and  include  what 
would  not  have  been  copyrightable  under  our  Copyright  Act.  It 
may  cover  and  include  what  is  already,  and  long  has  been,  in  the 
public  domain  in  this  country,  or  what  has  been  previously  copy- 
righted by  others  here  and  is  their  vested  property. 

Under  the  Constitution,  statutory  copyright  here  fundamentally 
requires  authorship  as  its  basis.8 

In  the  matter  of  patterns,  models,  designs  and  articles  of  manu- 
facture, the  Act  creates  a  new  property,  in  the  nature  of  patent 
property,  but  a  property  that  does  not  proceed  upon  novelty  or 
upon  invention,  but,  on  the  contrary,  may  include  what  is  old  and 
well  known,  or  what  is  patented  and  has  long  been  patented  to 
others,  or  what  is  in  its  nature  unpatentable  here.  It  is  notorious, 
of  course,  that  the  patent  laws  of  almost  all  foreign  countries  differ 
materially  from  our  patent  laws,  both  in  fundamental  theory  and 
in  administration,  and  that  many  things  are  patentable  in  one  or 
more  foreign  countries  that  would  not  be  patentable  here.  A  single 
illustration  is  sufficient.  Several  foreign  countries  issue  patents 
of  importation.  That  is  to  say,  a  pattern,  model,  design  or  article 
which  for  example  is  old  and  well  known  in  this  country  but  has 
never  been  introduced  into  that  country,  may  be  patented  there 
by  the  importer  from  this  country  into  that.  In  such  case  he 
would  be  the  proprietor  of  that  foreign  protection.  The  present 
statute  would  give  such  proprietor,  if  he  brought  that  same  pattern, 
model,  design  or  article  back  into  this  country  and  exhibited  it  at 
the  Exposition,  a  monopoly  here  of  that  pattern,  model,  design  or 
article  for  approximately  four  years,  although  he  was  not"  its  in- 
ventor and  was  not  its  proprietor  in  this  country,  and  although  it 
was  old  and  well  known  here  and  in  the  public  domain  or  was  even 
patented  here  to  others. 

The  Supreme  Court  has  recently  said9  of  the  patent  law  that  it 

"Banks  v.  Manchester  (1888)  128  U.  S.  244;  Lithographic  Co.  v.  Sarany 
(1884)  in  U.  S.  53;  Holmes  v.  Hurst  (1899)  174  U.  S.  82;  Bobbs-Merrill 
Co.  v.  Straus   (1910)  210  U.  S.  339,  346. 

•Diamond  Rubber  Co.  v.  Consol.  Tire  Co.    (1910)   220  U.   S.  428,  436. 


56  COLUMBIA   LAW  REVIEW. 

"only  requires  as  a  condition  of  its  protection  that  the  world  be 
given  something  new  and  that  the  world  be  taught  how  to  use  it" 

and  again,10 

"The  design  of  the  patent  laws  is  to  reward  those  who  make 
some  substantial  discovery  or  invention,  which  adds  to  our  knowl- 
edge and  makes  a  step  in  advance  in  the  useful  arts.  Such  in- 
ventors are  worthy  of  all  favor.  It  was  never  the  object  of  those 
laws  to  grant  a  monopoly  for  every  trifling  device,  every  shadow 
of  a  shade  of  an  idea,  which  would  naturally  and  spontaneously 
occur  to  any  skilled  mechanic  or  operator  in  the  ordinary  progress 
of  manufacture." 

Early  in  the  formative  days  of  our  patent  system  it  was  said: 

"Invention  or  discovery  is  required  as  the  proper  foundation  of 
a  patent,  and,  where  both  are  wanting,  the  applicant  cannot  legally 
secure  the  privilege."11 

The  Supreme  Court  in  Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.™  has  also  recently  declared: 

"The  patent  law  is  the  execution  of  a  policy  having  its  first 
expression  in  the  Constitution,  *  *  *  it  provides  for  an  ex- 
clusive right  to  inventors  to  make,  use  and  vend  their  inventions. 
*  *  *  The  inventor  could  have  kept  his  discovery  to  himself, 
but,  to  induce  a  disclosure  of  it  Congress  has,  by  its  legislation, 
made  in  pursuance  of  the  Constitution,  guaranteed  to  him  an  ex- 
clusive right  to  it  for  a  limited  time.  *  *  *  The  inventor  is  one 
who  has  discovered  something  of  value.  It  is  his  absolute  prop- 
erty. He  may  withhold  the  knowledge  of  it  from  the  public,  and 
he  may  insist  upon  all  the  advantages  and  benefits  which  the 
Statute  promises." 

And  the  Court  quotes  with  approval  as  follows  :13 

"If  he  [a  patentee]  will  neither  use  his  device  nor  permit  others 
to  use  it,  he  has  but  suppressed  his  own.  His  title  is  exclusive, 
and  so  clearly  within  the  Constitutional  provisions  in  respect  to 
private  property  that  he  is  neither  bound  to  use  his  discovery  him- 
self or  permit  others  to  use  it." 

In  McClurg  v.  Kingsland,1*  the  Supreme  Court  early  said: 

"The  powers  of  Congress  to  legislate  upon  the  subject  of  pat- 
ents is  plenary  by  the  terms  of  the  Constitution,  and  as  there  are 
no  restraints  on  its  exercise,  there  can  be  no  limitation  of  their 

"Atlantic  Works  v.  Brady  (1882)  107  U.  S.  192,  200.  See  also 
Reckendorfer  v.  Faber  (1875)  92  U.  S.  347;  Pennock  &  Sellers  v.  Dialogue 
(1829)  2  Pet.  1. 

"Clifford,  J.,  in  Bray  v.  Hartshorn  (i860)   1  Cliff.  538,  540. 

"(1908)   210  U.   S.  405,  423-4. 

"Page  425. 

"(1843)  1  How.  202,  206. 
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right  to  modify  them  at  their  pleasure,  so  that  they  do  not  take 
away  the  rights  of  property  in  existing  patents/' 

The  power  of  Congress  over  inventions  is  thus  limited  under  the 
Constitution  to  securing  to  inventors  the  exclusive  use  for  a  limited 
term  of  their  inventions.15  But  here  are  monopolies  to  be  secured 
(whether  of  inventions,  or  not,  and  whether  to  the  inventors,  or 
their  legal  representatives  or  assigns,  or  not),  and  to  be  secured 
without  application,  or  oath,  or  examination,  or  governmental 
grant  or  seal,  and  without  specification,  or  claim,  and  without 
notification  to  the  public  of  any  kind  as  to  what  the  public  is  pro- 
hibited from  doing — surely  a  startling  novelty  in  any  patent  system 
and  one  well  calculated  to  bring  any  patent  system  into  disrepute. 
Application,  oath,  examination,  governmental  grant  under  seal  in 
Letters  Patent  are  prescribed  in  all  our  patent  statutes.  Letters 
Patent  are  open  Letters,  open  to  the  public  to  be  read  and  known. 
But  here  are  no  Letters,  open  or  closed.  Here  is  monopoly  with- 
out definition,  or  evidence.  Here  is  prohibition  without  specifica- 
tion of  the  thing  prohibited.  The  public  may  see  what  is  exhibited 
in  San  Francisco,  but  how  is  the  public  to  know  whether  what  it 
sees  is  protected  in  any  way  in  any  foreign  country,  or  not,  or 
whether  the  exhibitor  is  the  proprietor  of  that  foreign  protection, 
or  not,  or,  if  protected,  what  feature  of  the  exhibited  article  is 
protected,  whether  its  form,  or  its  ornamentation,  or  some  possible 
invention  lurking  within  it,  or  what  the  extent  of  that  foreign  pro- 
tection is?  The  Act  permits  re-registration  in  San  Francisco,  but 
does  not  require  it,  and  the  rights  and  the  prohibition  in  no  way 
depend  upon  re-registration.  The  climax  of  absurdity  is  reached 
in  the  absence  from  the  Act  of  any  requirement  as  to  marking  the 
protected  articles.  The  public  visiting  the  Exposition  will  have 
no  way  of  knowing  which  of  the  exhibited  goods  come  under  the 
Act  and  which  do  not. 

The  Act  does  not  seem  therefore  to  be  justifiable  under  the 
clause  of  the  Constitution  which  empowers  Congress  to  secure  to 
authors  and  inventors  for  limited  terms  the  exclusive  use  of  their 
writings  and  inventions,  nor  does  it  seem  to  be  justifiable  under 
the  control  of  Congress  over  interstate  and  foreign  commerce. 

On  the  contrary,  the  Act  seems  to  create  an  aggregation  of  non- 
descript monopolies,  including  subject-matter  over  which  Congress 
has  no  constitutional  authority,  and  monopolies  that  may  in  effect 

"Evans  v.  Eaton  (1818)  3  Wheat.  454.  513;  McClurg  v.  Kingsland 
(1843)    1   How.  202;  Bray  v.  Hartshorn  (i860)   1  Cliff.  538- 
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take  vested  property  from  one  set  of  individuals  and  give  it  to 
another  without  due,  or  any,  process  of  law. 

Any  law  that  violates  the  vested  rights  of  property  is  doomed 
to  failure. 

Mr.  Justice  Story,  speaking  of  the  related  matter  of  taking 
private  property  for  public  use  without  compensation,  said:16 

"This  [the  constitutional  prohibition]  is  an  affirmance  of  a 
great  doctrine  established  by  the  common  law  for  the  protection 
of  private  property.  It  is  founded  in  natural  equity,  and  is  laid 
down  by  jurists  as  a  principle  of  universal  law.  Indeed,  in  a  free 
government,  almost  all  other  rights  would  become  utterly  worthless 
if  the  Government  possessed  an  uncontrollable  power  over  the 
private  fortune  of  every  citizen.  One  of  the  fundamental  objects 
of  every  good  government  must  be  the  due  administration  of  jus- 
tice ;  and  how  vain  it  would  be  to  speak  of  such  an  administration, 
when  all  property  is  subject  to  the  will  or  caprice  of  the  legislature, 
and  the  rulers." 

In  Hepburn  v.  Griswold11  the  Supreme  Court  said : 
"Another  provision,  found  in  the  5th  amendment,  must  be 
considered  in  this  connection.  We  refer  to  that  which  ordains  that 
private  property  shall  not  be  taken  for  public  use  without  compen- 
sation. This  provision  is  kindred  in  spirit  to  that  which  forbids 
legislation  impairing  the  obligation  of  contracts;  but,  unlike  that, 
it  is  addressed  directly  and  solely  to  the  National  Government. 
It  does  not,  in  terms,  prohibit  legislation  which  appropriates  the 
private  property  of  one  class  of  citizens  to  the  use  of  another  class ; 
but  if  such  property  cannot  be  taken  for  the  benefit  of  all,  with- 
out compensation,  it  is  difficult  to  understand  how  it  can  be  so  taken 
for  the  benefit  of  a  part,  without  violating  the  spirit  of  the  pro- 
hibition." 

In  McClurg  v.  Kingsland,1*  the  Court  said: 

"This  repeal,  however,  can  have  no  effect  to  impair  the  right 
of  property  then  existing  in  a  patentee,  or  his  assignee,  according 
to  the  well  established  principles  of  this  court  in  8  Wheat.  493." 

It  is  said  that  the  Act  is  defended  by  those  who  drafted  it  on 
the  theory  that  the  words  of  prohibition  which  it  contains,  namely, 
"copy,  imitate,  reproduce  or  republish"  were  intended  to  mean, 
and  will  be  held  by  the  courts  to  mean,  only  actual  copying  or 
imitating,  and  that  only  of  an  original  that  is  itself  novel  and  not 
itself  a  copy.  And  dictionary  definitions  of  the  word  "copy,"  as 
something  made  to  duplicate  an  original,  are  quoted.    But  the  word 

M2  Story  on  the  Constitution  (5th  ed.)   568. 
"(1869)  8  Wall.  603,  623. 
••(1843)   1  How.  202. 
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"original"  in  such  definitions  is  a  term  of  relation  only.  It  means 
original  with  respect  to  the  particular  copy  in  question.  It  does 
not  mean  original  in  the  sense  of  novel.  A  copy  may  be  made 
of  a  copy,  and  in  such  case  the  latter  is  an  original  with  respect 
to  the  former.  This  defense  of  the  Act  is  not  convincing.  That 
great  vested  property  interests  should  have  to  hang  on  an  argument 
that  is  such  a  thread  of  sand  (it  is  not  even  a  rope  of  sand) 
is  in  itself  sufficient  condemnation  of  the  Act. 

Moreover,  the  argument  in  defense  defines  the  property  by  the 
particular  character  of  the  act  of  trespass  upon  it,  rather  than  by 
the  inherent  nature  of  the  property  itself. 

The  argument  too  would  seem  to  prove  too  much  and  to  render 
the  law  substantially  ineffectual  even  for  the  purposes  of  those  who 
drafted  it.  For  it  is  to  be  noted  that  the  copying  or  imitating  in 
question  is  a  copying  or  imitating  only  of  the  specific  articles  of 
manufacture  or  copyrighted  subjects  that  are  imported  and  ex- 
hibited. If  later  the  foreign  exhibitor  imports  similar  goods  for 
purposes  of  sale,  and  sells  them  without  exhibiting  them  at  the 
Exposition,  those  goods  may  apparently  be  copied  and  imitated 
with  impunity,  even  though  they  present  or  embody  the  same  iden- 
tical pattern,  design,  trademark,  copyright  or  invention. 

Of  what  avail  to  forbid  copying  of  the  samples,  if  the  goods 
themselves  when  they  come  upon  the  market  can  be  freely  copied. 

In  summary,  I  would  say  the  new  law  seems  to  include  subject- 
matter  over  which  Congress  has  no  constitutional  authority;  that 
it  seems  to  take  property  from  one  and  bestow  it  upon  another 
without  due  process  of  law;  that  it  is  vague  and  indefinite  as  to 
the  character  of  the  new  property  rights  that  it  attempts  to  create ; 
that  it  seems  to  create  a  monopoly  of  trademark,  copyright  and  pat- 
ent property  that  neither  depends  upon  trade  use  in  the  one  case,  nor 
upon  authorship  or  inventorship  in  the  other  case,  and  that  is 
foreign  to  all  our  fundamental  conceptions  and  definitions  of  that 
sort  of  property  and  of  its  basis  in  right  and  reason ;  that  it  creates 
a  new  species  of  property  without  governmental  grant  or  control 
and  unevidenced  by  any  public  record;  that  it  ignores  and  dis- 
regards the  rights  of  all  others  than  the  proprietors  in  question; 
and  seems  to  base  the  latter's  rights  upon  the  actual  protection — 
its  character  and  extent — afforded  him  by  the  laws  of  foreign 
countries  under  unspecified  registrations,  copyrights  or  patents 
granted  by  such  foreign  countries,  and  thereby  would  seem  to  in- 
troduce utter  confusion  and  unworkability  here. 
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A  law  that  proposes  to  imprison  must  be  clear  and  certain  and 
reasonable,  else  public  opinion  will  condemn  it  and  the  courts  will 
reflect  that  public  opinion  and  the  law  will  become  a  dead  letter 
for  every  purpose. 

Any  amendment  that  is  undertaken  should  certainly  eliminate 
all  reference  to  trademarks  and  to  inventions  involved  in  articles 
of  manufacture.  As  to  what  would  be  left  (patterns,  models,  de- 
signs and  copyright)  it  should  contain  an  express  novelty  proviso  and 
a  proviso  saving  the  vested  property  rights  of  others.  It  should  re- 
quire (not  merely  permit)  re-registration  in  this  country,  and  such 
re-registration  should  be  based  upon  the  protection  accorded  in  the 
foreign  country  from  which  the  goods  are  imported,  and  the  re- 
registration  should  include  a  copy,  in  full,  of  the  foreign  registra- 
tion upon  which  it  is  founded,  and  conspicuous  marking  of  all 
articles  protected  under  the  Act  should  be  required  for  the  informa- 
tion and  protection  of  the  public ;  and  the  provisions  as  to  criminal 
liability  should  be  more  carefully  hedged  about.  With  such  safe- 
guards, the  rights  granted  might  well  be  made  more  substantial  so 
as  to  protect  identical  articles  of  manufacture  subsequently  im- 
ported for  sale  without  exhibition. 

Wm.  Houston  Kenyon. 

New  York. 
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NOTES. 


Liability  of  Railroad  Right  of  Way  for  Special  Assessments. — 
The  divergent  results  reached  in  the  decisions  dealing  with  the  right 
of  municipalities  to  levy  assessments  for  local  improvements  upon  the 
property  of  railroad  companies,  though  accounted  for  in  large  part  by 
the  varying  provisions  of  state  statutes  and  constitutions,  depend  at 
bottom  upon  the  conflict  of  opinion  as  to  the  principles  underlying  the 
power  to  impose  special  assessments.  The  justification  for  the  imposi- 
tion of  such  assessments  has  often  been  stated  to  be  the  special  benefit 
conferred  upon  the  contiguous  property  by  the  improvement.1  And, 
although  it  would  follow  that  any  assessment  substantially  in  excess 

12  Cooley,  Taxation  (3rd  ed.)  1 153 ;  Hamilton,  Special  Assessments, 
§  3;  see  Harlan,  J.,  dissenting,  in  French  v.  Barber  Asphalt  Co.  (1901) 
181  U.  S.  324,  346. 
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of  this  benefit  should  not  be  sustained,2  it  has  been  repeatedly  declared 
by  the  Supreme  Court  that  an  apportionment  exceeding  the  enhance- 
ment of  value  of  the  property  is  not  violative  of  the  Fourteenth 
Amendment.3  And  the  courts  of  many  states  take  the  same  position  in 
declaring  that  the  legislative  determination  of  the  property  benefited 
and  the  mode  of  apportionment  is  conclusive.4  On  the  other  hand,  a 
few  courts  have  exempted  railroad  rights  of  way"'  from  these  burdens 
by  declaring  as  a  matter  of  law  that  such  property  cannot  be  benefited 
by  the  typical  local  improvement,6  such  as  street  paving  or  grading. 
But  the  question  of  benefit  is  obviously  a  question  of  fact,  and,  it  is 
submitted,  not  properly  determinable  a  priori  by  either  court  or  leg- 
islature. In  some  jurisdictions  this  doctrine  is  clearly  recognized.7 
As  to  the  basis  upon  which  the  benefit  is  to  be  estimated,  however, 
even  these  authorities  are  not  in  accord. 

Generally,  benefit  is  measured  by  the  enhancement  of  the  market 
value  of  the  property  in  question,  and  in  the  majority  of  jurisdictions 
this  rule  is  applied  to  assessments  upon  rights  of  way.8  On  principle, 
however,  it  seems  clear  that  assessments  upon  this  class  of  property 
should  not  be  determined  by  this  general  standard.  Property  of  the 
corporation  which  is  essential  to  the  operation  of  the  road  is  regarded 
as  permanently  devoted  to  the  public  use;  a  sale  of  this  property 
would  violate  the  carrier's  duty  to  the  public,  and  expose  it  to  the  for- 
feiture of  its  franchise.9     Since  a  violation  is  not  to  be  presumed,  a 


'If  the  improvements  are  made  under  the  police  power,  it  seems  the 
question  of  benefit  is  irrelevant.  Chicago  etc  Ry.  v.  Janesville  (1908) 
137  Wis.  7,  28  L.  R.  A.   [n.  s-1   1124  and  note. 

"Parsons  v.  District  of  Columbia  (1898)  170  U.  S.  45;  Louisville  etc. 
R.  R.  v.  Barber  Asphalt  Co.  (1905)  197  U.  S.  430;  but  see  dictum  in 
Martin  v.  District  of  Columbia  (1007)  205  U.  S.  135. 

4Ludlow  v.  Cincinnati  Southern  Ry.  (1880)  78  Ky.  357;  Northern  Pac. 
Ry.  v.  Seattle  (1907)  46  Wash.  674. 

5A  distinction  must  be  observed  between  property  vitally  necessary  for 
the  conduct  of  the  business,  as  the  right  of  way,  and  property  held  for 
future  extensions,  or  used  for  warehouses,  stations,  etc.  Assessments 
against  property  of  the  latter  class  are  almost  universally  sustained,  and 
may  be  enforced  by  judicial  sale.  Georgia  R.  R.  v.  Decatur  (1912)  137 
Ga.  537,  40  L.  R.  A.  [n.  s.]  935  and  note;  Chicago,  etc.  Ry.  v.  Milwaukee 
(1895)  89  Wis.  506,  28  L.  R.  A.  249  and  note;  contra,  Matter  of  City  of 
New  York   (N.  Y.  1008)   127  App.  Div.  672. 

"See  Naugatuck  R.  R.  v.  Waterbury  (1905)  78  Conn.  193;  Philadelphia 
v.  Phila.  etc.  R.  R.  (1859)  33  Pa.  41. 

'Sears  v.  Boston  (1899)  173  Mass.  71;  State,  Agens,  Pros.  v.  Newark 
(1874)  37  N.  J.  L.  415.  While  there  is  much  merit  in  the  practical 
argument  that  the-  courts  would  be  overburdened  by  the  task  of  deciding 
the  existence  of  equivalent  benefits  upon  the  numerous  complaints  growing 
out  of  local  assessments,  it  is  submitted  that  the  landowner  should  at 
least  be  allowed  a  hearing  upon  the  question  of  benefit  before  a  quasi- 
judicial  commission.  The  right  to  such  a  hearing  is  secured  in  the 
majority  of  the  states,  see  note  to  Chicago  etc.  Ry.  v.  Janesville  (Wis. 
1908)  28  L.  R.  A.  [n.  s.]  1 124,  1201,  but  its  absence  has  been  held  not 
subversive  of  the  Fourteenth  Amendment.  See  Spencer  v.  Merchant 
(1888)    12s  U.   S.  345- 

"Northern  Pac.  Ry.  v.  Seattle,  supra;  Louisville,  etc.  R.  R.  v.  Barber 
Asphalt  Co.,  supra. 

*By  similar  reasoning  it  is  usually  held  that  for  the  purposes  of  these 
assessments  a  perpetual  easement  of  right  of  way  is  to  be  regarded  as 
a  corporeal  interest  in   fee.     Northern   Pac.   Ry.  v.   Seattle,  supra. 
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market  value  cannot  be  predicated  of  such  property.  The  benefit  is 
rather  to  be  measured  by  the  increased  value  of  the  right  of  way  for 
its  use  in  the  public  service,  a  test  which  is  applied  in  a  few  jurisdic- 
tions.10 The  argument  of  public  policy  has  been  still  further  extended 
in  other  states,  where  it  is  held  that  rights  of  way  are  completely 
exempt  from  local  burdens  because  of  their  dedication  to  a  public  use, 
after  the  analogy  to  highways  and  governmental  property.11  But  it 
seems  difficult  to  justify  this  exemption  in  view  of  the  fact  that  railroad 
corporations  are  universally  liable  for  general  taxes.12 

A  more  critical  question  has  arisen  in  those  jurisdictions  where 
ssmenta  upon  railroad  property  are  permitted,  from  the  frequent 
attempt  to  enforce  the  lien  by  the  sale  of  the  portion  of  the  right  of 
way  contiguous  to  the  improvement.  By  those  courts  which  regard 
such  property  as  subject  to  the  ordinary  incidents  of  special  assess- 
ments, this  remedy  has  been  readily  granted.13  But  the  drastic  con- 
sequences of  breaking  up  the  continuity  of  a  railroad  system  by  sales 
of  detached  portions  of  its  road-bed  has  led  other  tribunals  to  forbid 
the  coercion  of  payment  by  this  process  in  the  absence  of  clear  legis- 
lative authority.14  To  this  effect  is  the  recent  case  of  City  of  Decatur 
v.  Southern  Ry.  (Ala.  1913)  62  So.  855,  in  which  the  court  overruled 
the  city's  demurrer  to  a  bill  by  the  carrier  to  restrain  the  sale  of  a 
portion  of  its  right  of  way  to  enforce  the  payment  of  an  assessment 
for  the  opening  of  an  adjacent  street;  a  conclusion  which  seems  thor- 
oughly sound. 

From  this  holding-,  however,  it  would  seem  to  follow  that  in  those 
jurisdictions  which  require  the  existence  of  equivalent  benefits  upon 
all  property  assessed,  the  inability  to  enforce  the  lien  against  the  rail- 
road property  would  frustrate  the  formation  of  a  taxing  district  in- 
cluding a  part  of  its  road-bed.  To  avoid  this  dilemma,  the  courts  of 
Indiana  have  allowed  in  lieu  of  a  lien  on  a  right  of  way,  a  personal 
judgment  against  the  carrier  enforcible  by  the  sale  of  its  personalty 
not  essential  to  the  performance  of  its  public  duty.15  But  it  has  been 
frequently  urged  that  by  this  process  property  is  taken  without  due 
process  of  law,16  and  on  this  ground  a  personal  judgment  is  denied  as 
a  common  law  right  in  many  jurisdictions,17  while  in  others,  statutes 
imposing  this  liability  have  been  held  unconstitutional.18     This  objec- 

"New  York  Bay  R.  R.  v.  Newark  (1912)  82  N,  J.  L.  591 ;  River 
Forest  r.  Chicago  etc.  Ry.  ( 1002)   197  111.  344. 

"Boston  v.  Boston  etc.  R.  R.   (1898)    170  Mass.  95. 

irHeman  Construction  Co.  v.  Wabash  R.  R.  (1907)  206  Mo.  172;  see 
notes  to  this  case  in  12  L.  R.  A.  [x.  s.]    112  and  12  Ann.  Cas.  630. 

"Northern  Indiana  R.  R.  v.  Connelly  (1859)  10  Oh.  St.  159;  cf.  Chicago 
etc.  Ry.  v.  Elmhurst    ( 1897)    165  111.  148. 

"Chicago,  etc.  Ry.  v.  Milwaukee,  supra;  Plymouth  R.  R.  v.  Colwell 
(1861)   39  Pa.  337. 

"Louisville,  etc.  Ry.  z:  Boney  (1888)  117  Ind.  501.  By  statute 
Pennsylvania  gives  the  creditor  the  right  of  sequestration.  Susquehanna 
Canal  Co.  v.  Bonham  (1845)  9  W.  &  S.  27. 

182  Elliott,  Roads  and  Streets   (3rd  ed.)   §§  706-7. 

1TGreen  v.  Ward  (1886)  82  Va.  324;  Barber  Asphalt  Co.  v.  Watt 
1  i&?9)   51  La.  Ann.  1345. 

"St.  Louis  v.  Allen  (1873)  53  Mo.  44:  Brookings  v.  Natwick  (1908) 
22  S.  Dak.  322;  see  notes  to  this  case  in  18  L.  R.  A.  [n.  s.]  1259  and  17 
Ann.  Cas.  1254. 
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tion  would  seem  to  have  no  validity,  however,  if  the  amount  of  the 
judgment  be  limited  to  the  benefit  conferred.  The  result  reached  by 
the  Indiana  courts,  therefore,  seems  adequate  to  safeguard  the  inter- 
ests of  both  the  general  public  and  of  the  municipality  and  to  furnish 
a  logical  application  of  the  requirement  of  equivalent  benefits  in  local 
assessments. 


Dissolution  of  Judicial  Liens  upon  Exempt  Property. — The  ex- 
clusive power  to  determine  what  property  of  the  bankrupt  is  exempt 
under  the  state  laws  is  vested  in  the  federal  courts  of  bankruptcy.1  In 
the  exercise  of  this  power  the  court's  jurisdiction  has  often  been  re- 
garded as  limited  to  the  determination  of  the  validity  of  the  claim  to 
exemption,  and  to  the  segregation  of  the  exempt  property.2  Neverthe- 
less, there  has  been  a  distinct  tendency  to  enlarge  this  jurisdiction 
along  two  lines.  On  the  one  hand,  by  an  analogy  to  cases  where  the 
court  decides  whether  the  bankrupt  has  lost  his  right  to  an  exemption 
by  his  fraud,3  it  is  deemed  permissible  to  inquire  whether  for  any  other 
reason  the  right  cannot  be  exercised,  and  thereby  to  pass  judgment 
upon  conflicting  liens  and  claims.4  A  similar  exercise  of  jurisdiction, 
on  the  other  hand,  has  been  justified  upon  the  ground  that  the  admin- 
istration of  exempt  property  on  behalf  of  those  holding  waivers  of 
exemption  entails  no  disposition  of  exempt  property,  since  it  is  not 
really  exempt  as  to  such  creditors.5 

As  a  result  of  their  varying  exercise  of  jurisdiction  over  exempt 
property  the  lower  federal  courts  are  in  conflict  as  to  their  ability  to 
invoke  the  operation  of  §  67f6  to  dissolve,  as  preferences,  all  liens  upon 
exempt  property  which  were  acquired  within  the  four  months'  period. 

'§  2  (u)  Bankruptcy  Act.  Lucius  v.  Cawthon-Coleman  Co.  (1905) 
196  U.  S.  149;  McGahan  v.  Anderson  (C.  C.  A.  1902)  113  Fed.  115.  A 
state  court  cannot  review  the  decision  of  a  federal  court  as  to  what  is 
an  exemption.  Woolfolk  v.  Murray  (1871)  44  Ga.  133;  Maxwell  v. 
McCune  (1872)  37  Tex.  515.  If  the  bankrupt  fails  to  claim,  or  is  not 
entitled  to  any  exemption,  the  property  passes  to  the  trustee  with  the 
rest  of  his  estate.  In  re  West  (D.  C.  1902)  116  Fed.  767;  In  re  Stephens 
(D.  C.  1902)  114  Fed.  192;  In  re  Donahey  (D.  C.  1910)  176  Fed.  458;  cf. 
In  re  Schuller  (D.  C.  1901)  108  Fed.  591.  Under  §§  6a  and  70a  of  the 
Bankruptcy  Act,  once  property  is  set  aside  as  exempt,  all  claims  to  it 
must  be  litigated  in  the  state  courts.  In  re  Paramore  &  Ricks  (D.  C.  1907) 
156  Fed.  211;  In  re  Seydel  (D.  C.  1902)  118  Fed.  207;  In  re  Little  (D.  C. 
1901)    no  Fed.  621. 

*In  re  Jackson  (D.  C.  1902)  116  Fed.  46;  In  re  Culwell  (D.  C.  1908) 
165  Fed.  828;  see  In  re  Strickland  (D.  C.  1909)   167  Fed.  867. 

'In  re  Schafer  (D.  C.  1907)  151  Fed.  505;  In  re  Ansley  (D.  C.  1007) 
153  Fed.  983. 

*In  re  Highfield  (D.  C.  1908)  163  Fed.  924;  see  In  re  Lucius  (D.  C.  1903) 
124  Fed.  455.  For  a  discussion  of  the  forfeiture  of  the  right  to  claim 
an  exemption  because  of  fraud,  see  1  Columbia  Law  Rev.  399;  Loveland, 
Bankruptcy  §  424. 

"In  re  Gordon  (D.  C.  1902)  115  Fed.  445;  In  re  Boyd  (D.  C.  1903)  120 
Fed.  999;  In  re  Antigo  Screen  Door  Co.   (C.  C.  A.  1903)   123  Fed.  249. 

""That  all  levies,  judgments,  attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and 
the  property  affected  by  the  levy,  judgment,  attachment,  or  other  lien 
shall   be  deemed  wholly  discharged.    *      *    *" 
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One  view  declaring  that  exempt  property  passes  to  the  trustee  only 
for  identification,7  denies  that  such  liens  can  be  set  aside  as  prefer- 
ential, on  the  theory  that  the  language  of  §  67f  indicates  that  it  applies 
only  to  such  property  as  is  transferred  to  the  trustee  for  administra- 
tion.8 In  further  support  of  this  conclusion  it  is  urged  that  the  sole 
purpose  of  this  provision  is  to  protect  all  the  other  creditors  from 
a  preferential  transfer  obtained  by  one  creditor  at  the  expense  of  the 
rest.9  No  other  creditors  suffer,  however,  since  they  cannot  in  any 
event  reach  the  exempt  property ;  and  the  setting  aside  of  a  preference 
acquired  upon  exempt  property  does  not  benefit  them,  for  such  prop- 
erty will  not  thereupon  pass  into  the  corpus  of  the  estate  to  be  dis- 
tributed. The  opposite  view  proceeds  upon  the  ground  that,  since 
§  67e  expressly  excepts  from  its  operation  exempt  property,  the  failure 
to  include  a  similar  exception  in  §  67f  clearly  indicates  that  its  opera- 
tion was  not  intended  to  be  limited  to  property  which  passes  into  the 
bankrupt's  estate  for  administration  on  behalf  of  the  creditors.10  This 
result  rests  upon  the  theory  that  the  policy  of  §  67f  i>  not  only  to 
secure  strict  equality  among  all  the  creditors,  but  also  to  protect  the 
bankrupt  by  giving  him  a  new  start  with  his  exempt  property,  free 
from  all  liens.11  The  latter  view  received  the  sanction  of  the  Supreme 
Court  in  the  novel  case  of  Chicago,  Burlington  &  Quincy  R.  R.  v. 
Hall  (1913)  33  Sup.  Ct.  Rep.  885.  The  bankrupt  sought  to  obtain  his 
wages,  which  were  exempt  under  the  laws  of  Nebraska  where  he 
resided,  free  from  liens  obtained  within  four  months  of  the  bank- 
ruptcy, by  judicial  proceedings  in  Iowa  where  such  wages  were  not 
exempt.  The  court  set  aside  the  liens  and  ordered  the  employer  of 
the  bankrupt  to  pay  him  the  wages. 

Since,  however,  an  exemption  is  a  personal  privilege  of  the  bank- 
rupt,12 the  policy  which  prohibits  depriving  him  of  his  exempt  prop- 
erty under  judicial  process  without  his  consent,  does  not  equally  mili- 
tate against  his  making  a  voluntary  disposition  of  such  property.  Thus 
the  Supreme  Court  in  Locktrood  v.  Exchange  Bank13  declared  that  a 
lien  acquired  by  contract  or  waiver  upon  exempt  property  was  not 
invalid  under  §  67f.  The  distinction  between  these  cases  must  be 
found  in  the  policy  of  the  Bankruptcy  Act  to  protect  the  bankrupt, 
for  the  language  of  the  Act  does  not  suggest  such  a  difference  between 
voluntary  and  involuntary  disposition  of  the  property.  The  federal 
courts,  moreover,  have  repeatedly  held  that  they  will  aid  the  holder  of 
a  lien  acquired  after  a  voluntary  waiver  of  exemptions,  by  staying  the 

TSee   Lockwood  v.   Exchange   Bank    (1903)    190  U.    S.   294. 

*In  re  Durham  (D.  C.  1900)  104  Fed.  231;  In  re  Drigg  (D.  C.  1909) 
171  Fed.  897.  To  the  same  effect,  see  Morris  v.  Covey  (Ark.  1912)  148 
S.  W.  257;  Robinson  v.  Wilson   (1875)    15  Kan.  595. 

'McKenny  v.  Cheney  (1903)  118  Ga.  387;  1  Remington.  Bankruptcy 
§  1 100.  The  waiver  of  exemption  in  favor  of  some  creditors  cannot 
be  taken  advantage  of  by  general  creditors.  In  re  Nye  (C.  C.  A.  1904)  133 
Fed.  33;  In  re  Black  (D.  C.  1900)    104  Fed.  289. 

"In  re  Tune  (D.  C.  1902)   115  Fed.  906. 

nIn  re  Forbes  (C.  C.  A.  191 1)   186  Fed.  79. 

"Powers  Dry  Goods  Cc.  v.  Nelson  (1901)  10  N.  Dak.  580.  Generally 
only  the  bankrupt  may  claim  the  benefit  of  an  exemption.  In  re  Sloan 
(D.  C.  1905)  135  Fed.  873;  In  re  Baughman  (D.  C.  1910)  183  Fed.  668; 
see  In  re  Garner  (D.  C.  1902)  115  Fed.  200;  cf.  In  re  National  Grocer 
Co.    (C.   C.   A.    1910)    181    Fed.   33. 

"See  Note  7  ante. 
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bankrupt's  discharge  until  the  creditor  can  perfect  his  claim  in  the 
state  courts,  so  that  it  will  not  be  affected  by  the  discharge.14  To 
consistently  observe  the  distinction  indicated  by  the  principal  case  the 
court  must  be  prepared  to  refuse  such  relief  to  a  creditor  who  is 
enforcing  a  lien  obtained  without  the  bankrupt's  consent.  A  thorough 
protection  of  the  bankrupt's  exemption,  it  seems,  would  require  the 
administration  by  the  Bankruptcy  Court  of  all  the  bankrupt's  prop- 
erty whether  subject  to  the  claims  of  creditors  or  exempt. 


Contingent  Remainders  as  Assets  in  Bankruptcy. — The  Bank- 
ruptcy Act  provides  that  "all  property  which"  the  bankrupt  "could  by 
any  means  have  transferred  or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him"  shall  pass  to  his  trustee  in 
bankruptcy.1  The  first  description  practically  includes  the  second,2 
so  that  transferability  is  the  broad  test  of  the  trustee's  title;  and  this, 
in  turn,  cannot  be  reduced  to  any  uniform  rule  since  it  depends  upon 
the  law  of  the  jurisdiction  in  which  the  property  is  located.'' 

At  common  law,  because  of  their  speculative  and  uncertain  char- 
acter contingent  remainders  were  regarded,  not  as  estates,  but  mere 
possibilities.4  If  the  contingency  were  only  as  to  the  happening  of  an 
uncertain  event,  the  remainderman  was  said  to  have  a  "possibility 
coupled  with  an  interest,"  and  he  could  grant  and  devise  it  freely.5 
But-  if  the  uncertainty  were  as  to  the  persons  who  should  ultimately 
take,  as  in  a  devise  to  the  survivors  of  a  class  after  a  life  tenancy,  the 
right  of  each  of  those  presumptively  entitled  was  so  shadowy  that, 
like  the  interest  of  an  heir  apparent  in  the  estate  of  his  ancestor,  it 
was  considered  inalienable.6     This  proposition  was  subject  to  the  fol- 

uIn  re  Hatch  (D.  C.  1900)  4  Am.  Bankr.  Rep.  349;  see  In  re  Wells 
(D.  C.  1900)  5  Am.  Bankr.  Rep.  308;  In  re  Brumbaugh  (D.  C.  1904)  128 
Fed.  971;  15  Harvard  Law  Rev.  152;  Lockwood  v.  Exchange  Bank,  supra; 
In  re  Lantzenheimcr  (1903)  124  Fed.  716;  see  Gregory  Co.  V.  Cale  (1911) 
115  Minn.  508;  Fowler,  Foster  &  Co.  v.  Wood  (1886)  26  S.  Car.  169.  A 
discharge  in  bankruptcy  does  not  affect  a  prior  mortgage  lien  upon 
exempt  property.     Long  v.  Bullard  (1886)   117  U.  S.  617. 

'Bankruptcy  Act  §  70a  (5)  ;  Remington,  Bankruptcy  §  963. 

"DeHaas  v.  Bunn  (1845)  2  Pa.  335;  Nichols  v.  Guthrie  (1902)  109 
Tenn.  535;  see  Freeman,  Executions  §  178. 

'In  re.  Shenberger  (D.  C.  1900)  102  Fed.  978;  Nichols  v.  Levy  (1866) 
5  Wall.  433,  444. 

4Robertson  v.  Wilson  (1859)  38  N.  H.  48;  4  Kent.  Comm.  *26o ;  9 
Columbia  Law  Rev.  546.  Although  the  term  contingent  remainder  is 
properly  used  only  in  connection  with  interests  in  real  property,  it  is 
commonly  applied  to  legal  and  equitable  interests  in  real  and  personal 
property,  and  for  the  purposes  of  the  present  discussion  there  seems  no 
need  of  distinction. 

s2  Washburn,   Real   Property    (6th   ed.)    527. 

•Roundtree  v.  Roundtree  (1886)  26  S.  C.  450,  In  re  Bank's  Will  (1898) 
87  Md.  425,  443.  The  interest  of  an  unascertained  contingent  remainder- 
man, like  that  of  an  heir  apparent,  is  sometimes  termed  a  "bare  possibility*, 
but  it  is  clearly  distinguishable  from  the  latter  since  it  arises  by  express 
limitation.     See  note  33  L.  R.  A.  266,  267. 

In  Maine  and  Massachusetts,  "When  a  contingent  remainder,  executory 
devise,  or  estate  in  expectancy  is   so  limited  to  a  person  that  it  will,   in 
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lowing  qualification:  that  in  a  proper  case,  equity  would  enforce  the 
attempted  conveyance  of  such  a  possibility  as  an  executory  contract  if 
the  grantor  subsequently  acquired  title,7  and  even  at  law  he  was 
estopped  to  assert  any  claim  against  his  grantee  where  the  conveyance 
contained  a  clause  of  warranty.8  Since  the  practical  result  is  to 
divest  the  remainderman  of  all  the  attributes  of  ownership,  may  it  not 
be  said  that  it  is  a  transfer  of  property  within  the  broad  definition 
of  the  Bankruptcy  Act?9  In  the  one  case  the  very  fact  of  enforcing 
the  conveyance  as  an  executory  contract,  and  in  the  other  the  resort 
to  estoppel  to  prevent  the  grantor  from  asserting  the  truth  of  the 
matter,  seems  predicated  upon  the  fact  that  the  grantee  acquired  no 
present  interest  in  the  property,  but  merely  a  conditional  contract  right 
against  the  grantor.  It  seems  clear,  therefore,  that  in  neither  case  is 
there  a  present  property  right  which  is  capable  of  transfer,  and  it 
follows  that  the  trustee  would  acquire  no  title  under  the  provision  of 
Sect.  70a  (5).10  Accordingly,  in  the  absence  of  statute,  it  is  usually 
held  that  the  interest  of  an  unascertained  contingent  remainderman 
is  not  an  asset  in  bankruptcy.11 

It  may  well  be  doubted,  however,  whether  the  common  law  distinc- 
tion between  a  remainder  contingent  as  to  the  happening  of  an  event, 
and  one  uncertain  as  to  the  persons  ultimately  entitled  to  enjoyment, 
is  deserving  of  preservation  in  modern  law,  as  it  rests  on  no  funda- 
mental difference  either  in  the  nature  of  the  contingency,  or  the  like- 
lihood of  its  occurrence.    It  seems  even  questionable  whether  there  is  a 
true  distinction  at  all,  since  many  limitations  may  be  construed  with 
equal  logic  as  belonging  to  either  class.12    Recognizing  such  a  situation 
as  unsatisfactory,  some  courts  have  of  their  own  initiative  thrown  off 
the  shackles  of  the  old  rule,13  while  in  other  jurisdictions  the  con- 
case   of  his   death   before  the   happening   of  the  contingency,   descend   in 
fee   simple  to  his  heirs,   he   may,   before   it  happens,   convey  or   devise   it 
subject  to  the  contingency".     Maine  R.  S.   (1903)  c.  75,  §  3;  Massachusetts 
R.  L.   (1902)   c.  134,  §  2.     Under  this  statute  an  unascertained  remainder- 
man in   fee   simple   has  an  alienable  interest.     Belcher  r.   Burnett    (1879) 
126  Mass.  230. 

'Stover  v.  Eycleshimer  (N.  Y.  1865)  46  Barb.  84.  An  attempted  con- 
veyance by  an  heir  apparent  is  similarly  enforced.  Clendening  v.  Wyatt 
(1895)   54  Kan.  523. 

'Read  v.  Fogg  &  Whittimore  (1872)  60  Me.  479:  Walton  v.  Follansbee 
(1890)    131   111.    147,   160. 

"  'Transfer'  shall  include  the  sale  and  every  other  and  different  mode 
of  disposing  of  or  parting  with  property,  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
security."     Bankruptcy  Act,  §  1   (25). 

10See  9  Columbia  Law  Rev.  547.     Remington,   Bankruptcy  §  971. 

nIn  re  Bank's  Will,  supra.  Similarly  with  regard  to  the  expectancy  of 
an  heir  apparent.     Moth  v.  Frome  (1761)  Ambl.  394. 

"For  example,  a  devise  to  A  for  life  and  at  his  death  to  the  surviving 
children,  was  regarded  in  Haward  v.  Peavey  (1889)  128  111.  430,  as  creating 
a  remainder  which  was  certain  as  to  event  and  uncertain  as  to  person, 
while,  in  Putnam  v.  Story  (1882)  132  Mass.  205  and  Bodenhamer  v.  Welch 
(1883)  89  N.  C.  78,  a  similar  gift  was  held  to  vest  a  remainder  in  ascer- 
tained persons  which  was  contingent  only  as  to  the  event  of  their  sur- 
viving the  life  tenant. 

"Putnam  v.  Story,  supra;  Godman  v.  Simmons  (1892)    113  Mo.  122. 
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troversy  has  been  settled  by  statute.14  Under  such  an  enactment  the 
New  York  Court  of  Appeals,  in  the  recent  case  of  Clowe  v.  Seavey  et  al. 
(1913)  102  N.  E.  521,  in  passing  upon  the  question  for  the  first  time,15 
held  that  a  devise  to  A  and  his  descendants  at  a  future  time  might  be 
vested  or  contingent,  but  that  in  either  case  the  remainder  would  pass 
to  the  trustee  in  bankruptcy,  thus  adopting  the  plain  meaning  of  the 
statute.  Where  the  gift  was  in  the  form  of  a  mere  direction  to 
trustees  to  pay  to  the  undesignated  members  of  a  class  to  be  ascer- 
tained upon  the  happening  of  a  future  event,  a  contrary  result  was 
reached  in  several  earlier  federal  cases,  on  the  theory  that  the  testator 
intended  no  present  interest  to  pass  to  the  remaindermen.16  Inasmuch 
as  the  effect  of  the  will  was  to  create  a  remainder,  however,  and  since 
mere  intontion  can  never  avoid  positive  rules  of  law,  such  an  interest 
would  seem  alienable  irrespective  of  the  testator's  intention.  The  New 
York  court's  position  seems  preferable,  but  in  any  event  should  be 
followed  in  subsequent  federal  cases,  as  the  state  courts'  interpreta- 
tion of  a  statute  involving  property  rights  is  authoritative." 


Mkasirk  of  Damages  for  Rate  Discrimination  by  Carriers. — A 
common  carrier  in  the  absence  of  statute  is  not  bound  to  charge  every- 
one equally  for  his  services,1  but  he  must  refrain  from  unjust  or  unrea- 
sonable  discrimination.2     The    question   as    to   what    constitutes   such 

"N.  Y.  Real  Property  Law  §  40.  "A  future  estate  is  either  vested  or 
contingent.  It  is  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  property  on  the  determina- 
tion of  all  the  immediate  or  precedent  estates.  It  is  contingent  while  the 
person  to  whom  or  the  event  on  which  it  is  limited  to  take  effect  remains 
uncertain." 

§  59.  "An  expectant  estate  is  descendable,  devisable  and  alienable  in 
the  same  manner  as  an  estate  in  possession." 

The  above  sections  have  been  adopted  practically  word  for  word  in  the 
following  states:  California,  Civ.  Code,  1909,  §§  694,  695,  699;  District  of 
Columbia.  Code  of  Law  191 1,  §§  1022,  1030;  Idaho,  Rev.  Code,  §§  3061, 
3062,  3065;  Michigan  Comp.  L.  1897,  §§  8795,  8817;  Minn.  Gen'l  Stat.  1913, 
§§  6663,  6685 ;  North  Dakota,  Code,  §§  4729,  4730.  4734 ;  South  Dakota,  Civ. 
Code,  §§  209,  210,  214;  Wisconsin.  Statutes  1898,  §§  2037,  2059. 

In  Iowa,  Code  §  48,  Par.  8  "Real  Estate  includes  land,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  interests  therein."  In  New 
Jersey,  Comp.  Stat.  1910,  Conveyances  §19.  "Transfers  of  estates  of  ex- 
pectancy authorized."  In  Rhode  Island,  General  Laws,  1009,  c.  252,  §  23 
"Contingent  and  executory  interests  and  a  possibility  coupled  with  an 
interest  may  be  transferred  by  deed  or  will."  In  Virginia,  Code  §  2418, 
and  West  Virginia,  Code  §  3024.  "Any  interest  in  or-  claim  to  real  estate 
may  be  disposed   of  by  deed  or  will. 

'"The  similar  case  of  National  Park  Bank  v.  Billings  (N.  Y.  191 1)  144 
App.  Div.  536,  affirmed,  203  N.  Y.  556  is  not  a  clear  authority  where  the 
gift  is  merely  to  a  class,  since  there  the  members  were  individually  named. 

ieJn  re  Hoadley  (D.  C.  1900)  101  Fed.  233;  In  re  Wetmore  (D.  C.  1900) 
102  Fed.  290,  affirmed  (C.  C.  A.  1901)  108  Fed.  520;  In  re  Gardner  (C  C. 
1901)  106  Fed.  670.  And  note  that  in  Ward  v.  Ward  (C.  C.  1904)  131 
Fed.  946,   contra,  the  remaindermen  were  individually   named. 

"In  re  Hoadley,  supra;  see  10  Columbia  Law  Rev.  242. 

'4  Elliott,  Railroads   (2nd  ed.)   §  1467- 

'This  is  a  logical  development  of  the  rule  that  a  carrier  is  limited 
to  a  reasonable  compensation  for  his  services,  owing  to  their  public 
nature.     2  Hutchinson,  Carriers    (3rd  ed.)    §   521. 
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discrimination  has  given  rise  to  numerous  conflicting  views,3  but  where 
it  lias  been  found  to  exist  the  injured  shipper  has  generally  recovered, 
in  an  action  for  money  had  and  received,  the  amount  paid  in  excess 
of  the  rate  charged  the  favored  shipper.4 

In  England3  and  in  some  of  the  United  States  statutes  have  now 
been  passed  covering  the  question  of  rate  discrimination.  In  1887 
Congress  by  the  Interstate  Commerce  AetG  provided  that  charges 
should  be  the  same  for  carriage  under  substantially  similar  conditions, 
and  that  any  carrier  doing  any  act  prohibited  by  the  act  should  ''be 
liable  to  the  person  injured  thereby  for  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  violation     *     *     *     ." 

In  the  case  of  Pennsylvania  R.  R.  v.  International  Coal  Mining 
Co.  (1913)  33  Sup.  Ct.  Rep.  893,  it  was  decided  by  a  divided  court  that 
in  order  to  recover  under  this  act,  a  shipper  who  had  been  charged  a 
higher  rate  than  another  for  a  similar  service  could  not  recover  the 
difference  between  the  rates  charged,  but  must  prove  actual  damage  in 
consequence  of  the  discrimination.  The  opinion  was  based  on  the 
theory  that  the  plaintiff,  having  been  charged  a  reasonable  rate,  was 
not  damaged  by  the  mere  fact  that  a  lesser  charge  was  required  of 
another  shipper,  unless  the  discrimination  had  enabled  the  latter  to 
undersell  the  plaintiff  or  had  prevented  the  plaintiff  from  making  a 
contemplated  sale;7  and  that  to  allow  the  difference  in  rates  to  be 
arbitrarily  set  as  the  measure  of  damages  would  be  to  enforce  a  pen- 
alty8 against  the  carrier;  whereas  by  this  section  of  the  act  com- 
pensation to  the  shipper  was  alone  intended  since  section  10  provides 
for  penalties. 

A  vigorous  dissenting  opinion  was  delivered  by  Mr.  Justice  Pitney, 
in  which  he  points  out  that  the  effect  of  the  majority  opinion  is  seri- 
ously to  impair  the  enforcement  of  equality  in  the  treatment  of 
shippers,  which  was  the  real  purpose  of  the  act;  and  since  the  courts 
have  always  exhibited  a  tendency  to  exclude  evidence  of  remote  dam- 
age, such  as  the  damage  insisted  upon  by  the  majority  of  the  Court 
necessarily  would  be,9  it  may  well  be  said  that  by  "damage"  was  meant 

^Usually  charges  must  be  equal  for  carriage  of  the  same  class  of 
goods  under  similar  circumstances.  Samuels  v.  Louisville  &  N.  R.  R. 
(C.  C.  1887)  31  Fed.  57;  Borda  V.  Phila.  &  Reading  R.  R.  (1891)  141  Pa. 
484;  but  see  Cowden  r.  Pac.  Coast  S.  S.  Co.  (1892)  94  Cal.  470.  A  dis- 
crimination due  to  the  quantity  shipped  is  proper  under  certain  circum- 
stances. Concord  &  Portsmouth  R.  R.  0  Forsaith  (1879)  59  N.  H.  122: 
Cleveland,  Columbus  etc.  Ry.  v.  Closser  (1890)  126  Ind.  348,  but  may 
be  carried  to  such  an  extent  as  to  become  illegal.  Hays  v.  Pennsylvania 
R.  R.  (C.  C.  1882)  12  Fed.  309;  Scofield  V.  Ry.  (1885)  43  Oh.  St.  gpi. 
A  discrimination  tending  to  give  advantages  to  the  business  of  one  or 
more  shippers  at  the  expense  of  others  is  unreasonable  and  unjust.  See 
Camblos  v.    Phila.  &  Reading  R.   R.    (Pa.    1873)    4   Brewst.   563. 

4Louisville,  Evansville  &  St.  Louis  etc.  R.  R.  v.  Wilson  (1892)  132 
Ind.  517;  Cook  &  Wheeler  v.  Chicago,  R.  I.  &  Pac.  Ry.  (1890)  81  la. 
551;  Kinsley  v.  Buffalo,  N.  Y.  &  P.  R.  R.   (C.  C.   1888)  37  Fed.  181. 

*8  &  9  Vic;,  ch.  20. 

•24  Stat.  379,  382,  §§  2.  8. 

TSee  Ragan  &  Buffet  v.  Aiken  (Tenn.  1882)  9  Lea  609,  620;  cf.  Hoover 
v.  Pennsylvania  R.  R.  (1893)  156  Pa.  220,  244;  McDuffee  v.  R.  R  (1873) 
52  N.  H.  430. 

'See  Parsons  v.  Chic.  &  Northwestern  Ry.   (1897)    167  U.  S.  447.  455- 

'See  Union  Pacific  Ry.  V.  Goodridge   (1893)    149  U.  S.  680. 
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the  direct  damage  resulting  from  the  payment  of  higher  freight  rates, 
which  would  be  the  difference  between  the  higher  and  lower  rates.10 
On  this  point,  however,  the  majority  opinion  seems  to  have  em- 
ployed the  better  reasoning,  for  in  a  case  of  discrimination  by  charging 
a  lower  rate  than  is  lawfully  required,  it  does  not  follow  as  a  matter 
of  law,  that  the  shipper  who  pays  the  lawful  and  reasonable  rate  has 
been  damaged  to  the  extent  of  the  benefit  unlawfully  conferred  by  the 
carrier  upon  the  favored  shipper;  and  consequently  the  difference  be- 
tween the  rates  charged  cannot  properly  be  made  the  measure  of  dam- 
ages suffered.  But  in  an  action  for  money  had  and  received,  as  dis- 
tinguished from  an  action  sounding  in  tort  for  damages,  the  injured 
shipper  may  recover  the  difference  between  the  rates  charged,  on  the 
theory  of  reparation  for  an  unreasonable  charge  by  the  carrier,  in  vio- 
lation of  section  1  of  the  act.11  It  is  immaterial  that  the  complaining 
shipper  was  charged  no  more  than  the  rate  published  as  reasonable,  for 
the  carrier,  having  unlawfully  conferred  a  benefit  on  one  shipper, 
should  not  be  heard  to  say  that  it  would  be  unreasonable  to  compel 
him  to  deal  on  an  equal  basis  with  all  those  similarly  situated.12  In 
other  words,  the  carrier  has  by  his  own  unlawful  act  precluded  himself 
from  saying  that  the  charge  paid  by  the  plaintiff  was  reasonable.13  The 
complaint  in  the  principal  case  contained  a  count  evidently  based  on 
this  theory,  and  on  this  count  the  plaintiff  might  well  have  been 
allowed  to  recover  the  amount  charged,  measured  by  the  difference  in 
rates. 


Power  of  Municipality  to  Excf.ed  Debt  Limit. — In  the  application 
of  the  constitutional  and  statutory  limitations  which  have  been  placed 
on  the  powers  of  municipalities  to  contract  debts,  the  courts  are  in 
hopeless  conflict.     It  is  of  utmost  importance  to  investors  to  under- 

10The  dissenting  opinion  also  points  out  that  if  this  view  were  adopted, 
a  great  number  of  practical  difficulties  would  be  obviated.  To  prove  actual 
damage  from  the  discrimination  in  favor  of  plaintiff's  competitor  compels 
both  the  court  and  the  injured  shipper  to  inquire  into  the  "state  of  the 
market  and  ascertain  whether  upon  the  precise  date  that  the  goods  of 
the  injured  party  reached  the  market,  goods  of  like  character  owned  by 
the  favored  shipper  came  into  direct  competition  with  them."  In  many 
cases  the  injured  shipper  would  undoubtedly  rest  content  with  the  dif- 
ference between  the  rates  charged  rather  than  undertake  to  establish  that 
he  had  really  suffered  a  greater  amount  of  damage. 

"See  Poor  Grain  Co.  v.  Chic.  B.  &  Q.  Ry.  (1007)  12  Int.  Com.  Rep.  418. 
For  a  violation  of  §  4  of  the  act,  prohibiting  discrimination  between  long 
and  short  haul  rates,  the  excess  rate  may  also  be  recovered.  Junod  v. 
Chicago  &  N.  W.  Ry.   (C.  C.  1891)   47  Fed.  290. 

"Even  though  the  increased  rate  may  have  been  borne  ultimately  by 
the  purchaser  of  the  goods  and  not  by  the  shipper,  the  carrier,  having 
unlawfully  extorted  it  from  the  shipper,  should  not  be  permitted  to  retain 
it.  See  Burgess  v.  Transcontinental  Freight  Bureau  (1008)  13  Int.  Com. 
Rep.  668. 

"See  Messenger  v.  Pennsylvania  R.  R.  (1873)  36  N.  J.  L.  407,  4"-  The 
English  courts  allow  a  recovery,  in  an  action  for  money  had  and  re- 
ceived, of  the  difference  in  rates,  when  there  has  been  a  discrimination 
in  violation  of  §  90  of  the  Railway  Clauses  Consolidation  Act,  8  &  9  Vict., 
ch.  20.  Great  Western  Ry.  v.  Sutton  (1869)  L.  R.  4  Eng  &  Ir-  APP-  226- 
In  coosidering  this  point  in  the  principal  case  Mr.  Justice  Pitney  in  his 
dissenting  opinion  uses  the  term  "estoppel." 
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stand  what  are  the  classes  of  municipal  obligations  against  which  the 
courts  enforce  these  debt-limiting  laws,  for  debts  incurred  by  munici- 
palities in  excess  of  the  limit  are  void;  and  the  creditor  has  no 
remedy,  except  in  the  infrequent  cases  where  he  may  invoke  an  estop- 
pel.1 The  purpose  of  these  limitations  is  to  protect  the  present  and 
future  generations  of  tax-payers  from  the  burdens  of  undue  extrava- 
gance.2 Therefore,  although  many  courts,  out  of  sympathy  for  the 
municipalities  which  might  be  seriously  handicapped  by  a  strict  en- 
forcement of  the  limitations,  have  narrowed  the  operation  of  the  law 
to  a  very  small  class  of  debts,3  it  seems  better  to  handicap  the  munici- 
pality by  enforcing  the  law  according  to  its  terms  than  to  oppress  the 
taxpayers  by  sanctioning  the  evasion  of  the  law.4 

By  making  a  distinction  between  obligations  undertaken  voluntarily 
by  the  municipality  and  obligations  imposed  by  law,  the  majority 
of  courts  allow  cities  to  exceed  their  debt  limits  in  order  to  meet  neces- 
sary current  expenses.5  It  is  difficult  to  see  the  reason  for  this  dis- 
tinction, in  view  of  the  fact  that  all  municipal  debts  are  the  creatures 
of  law,  inasmuch  as  they  are  incurred  in  the  execution  of  the  powers 
which  the  constitution  or  statute  confers  upon  the  municipality.6  So 
in  a  few  jurisdictions  it  has  been  held  that  when  the  debt  limit  has  been 
reached,  the  city  must  proceed  on  a  cash  basis  even  for  current  ex- 
penses.7 

One  method  of  avoiding  the  operation  of  the  limitation  is  by  in- 
curring debts  which  are  to  be  paid  out  of  the  proceeds  of  taxes  already 
levied  for  the  current  year.8  This  is  generally  upheld  by  the  courts 
on  the  theory  that  it  is  an  assignment  of  money  already  due.  This 
scheme,  however,  has  been  severely  criticized  by  some  courts;9  and  even 
the  courts  which  sustain  it  admit  that  it  may  be  extended  so  as  to 
render  the  debt  limit  nugatory.10 

In   most  jurisdictions   it    is   held   that   if   a    municipality   borrows 

'Eddy  Valve  Co.  v.  Crown  Point  (1906)  166  Ind.  613;  Buchanan  v. 
Litchfield  (1880)   102  U.  S.  278;  13  Columbia  Law  Rev.  152. 

*i  Dillon,  Municipal  Corporations   (5th  ed.)   §   191. 

3City  of  Valparaiso  v.  Gardner  ( 1884)  97  Ind.  1,  5 ;  Swanson  r.  City 
of  Ottumwa   (1902)   118  Iowa  161,  170. 

4Brix  v.  Clatsop  County  (1005)  46  Ore.  223,  232;  City  of  Ottumwa  v. 
City  Water  Supply  Co.  (C.  C.  A.  1902)  119  Fed.  315;  Lake  County  v. 
Rollins   (1889)    130  U.  S.  662. 

'Rauch  v.  Chapman  (1897)  16  Wash.  568;  see  Gubner  v.  McClellan 
(N.  Y.  1909)  130  App.  Div.  716,  731.  This  reasoning  can  be  extended 
to  obligations  for  any  authorized  activity.  Gladwin  v.  Ames  (1903)  30 
Wash.  608;  see  Rauch  v.  Chapman,  supra;  Smith  v.  Dedham  (1887)  144 
Mass.  177. 

'See  Barnard  &  Co.  v.  Knox  County  (1891)  105  Mo.  382;  Fritsch  v. 
Board  of  Comm'rs.  (1897)   15  Utah  83,  93. 

'Prince  v.  Quincy  (1889)  128  111.  443;  Logansport  v.  Jordan  (1908) 
171  Ind.   121 ;  see  Lake  County  v.  Rollins,  supra. 

'Fuller  v.  Heath  (1878)  89  111.  296;  see  Swanson  v.  City  of  Ottumwa, 
supra,  p.  172.  In  some  states  this  is  allowed  by  provisions  of  the  con- 
stitution. Const  of  N.  Y.,  Art.  8,  §  10;  see  Blood  v.  Beal  (1906) 
100  Me.  30. 

•City  of  Ottumwa  v.  City  Water  Supply  Co.,  supra. 

"French  v.  City  of  Burlington  (1876)  42  la.  614,  618;  see  Swanson  v. 
City  of  Ottumwa,  supra,  and  the  dissenting  opinion  in  East  Moline  v.  Pope 
(1006)  224  HI.  386,  394- 


72  COLUMBIA   LAW  REVIEW. 

money  by  mortgaging  some  of  its  property  a  debt  is  created,  even 
though  the  creditor's  remedy  is  confined  to  the  mortgaged  property.11 
But  where  a  city  purchases  an  equity  of  redemption,  some  states  hold 
that  this  is  not  a  debt,  because  the  city  can  avoid  payment  by  abandon- 
ing the  property.12  This  argument  assumes  that  a  debt  denotes  not 
only  an  obligation  of  the  debtor,  but  also  the  right  of  the  creditor  to 
enforce  payment.13  The  weight  of  authority  is  opposed  to  this  view, 
and  holds  that  since  the  city  must  either  pay  or  lose  its  property,  it 
is  indebted.14 

Probably  the  most  frequent  plan  adopted  by  municipalities  to  evade 
the  debt  limit  is  by  the  creation  of  obligations  payable  only  out  of  a 
fund  which  is  to  be  derived  from  a  special  tax15  or  assessment.18  Since 
these  funds  never  reach  the  general  treasury  of  the  city,  it  is  argued 
that  the  city  is  merely  a  trustee  for  the  obligees,  and  is  not  indebted 
for  the  amount  collected.  This  contention,  however,  overlooks  the 
fact  that  no  practical  distinction  can  be  made  between  the  direct  lia- 
bility of  the  city  to  pay  the  obligation  out  of  its  general  .revenue,  and 
the  indirect  liability  of  the  taxpayers  to  pay  through  the  special  fund; 
in  either  case  the  taxpayer  is  equally  burdened.17  This  objection  is 
obviated  when  the  tax  or  assessment  is  levied  with  the  consent  of  the 
taxpayers,  as  is  visually  the  case.  But  even  then,  the  courts  should  not 
allow  the  city  to  make  these  obligations  payable  in  such  a  manner  as  to 
violate  the  spirit  of  the  law  by  casting  the  burden  upon  future  genera- 
tions of  taxpayers. 

In  computing  a  municipality's  indebtedness,  the  majority  of  courts 
permit  the  amount  of  cash  in  the  treasury  to  be  deducted  from  the 

"Mayor  of  Baltimore  v.  Gill  (1869)  31  Md.  375;  Joliet  v.  Alexander 
(1902)  194  111.  457;  contra,  Swanson  v.  City  of  Ottumwa,  supra,  a  pur- 
chase money  mortgage  covering  only  the   property  purchased. 

"Connor  v.  City  of  Marshfield   (1906)    128  Wis.  280. 

"Burnham  v.  Milwaukee   (1897)  98  Wis.  128. 

"Joliet  v.  Alexander,  supra;  Eddy  Valve  Co  v.  Crown  Point,  supra; 
Browne  v.  Boston  (1001)  179  Mass.  321.  Where  a  city  contracts  for  a 
supply  of  water,  light  or  other  necessary  service  to  be  supplied  for  a 
term  of  years,  and  paid  for  as  furnished,  some  courts  hold  that  this 
creates  a  debt  for  the  aggregate  of  all  such  future  payments,  because  the 
city  cannot  escape  liability  except  by  the  failure  of  the  other  party  to 
render  the  services.  Beard  v.  Hopkinsville  (1894)  95  Ky.  239;  City  of 
Chicago  v.  McDonald  (1898)  176  111.  404.  But  by  the  weight  of  authority 
this  is  not  considered  a  debt,  but  is  a  contract  for  future  indebtedness, 
to  be  incurred  providing  the  contracting  party  performs  the  agreement. 
See  Voss  v.  Waterloo  Water  Co.  C1904)  163  Ind.  69;  Walla  Walla  v. 
Walla  Walla  Water  Co.  (1898)  172  U.  S.  1,  19;  Allison  v.  City  of  Chester 
(1911)  69  W.  Va.  533. 

"Swanson  v.  City  of  Ottumwa,  supra. 

"Addyston  Co.  v.  City  of  Corry  (1900)  197  Pa.  41.  If  a  city  pur- 
chases a  profitable  business,  and  the  vendor  agrees  to  look  to  the  proceeds 
of  the  business  for  payment,  clearly  this  is  not  a  debt  within  the  prohibi- 
tion.    13  Columbia  Law  Rev.  443. 

17Brix  v.  Clatsop  County,  supra.  Even  where  the  city  derives  the 
special  fund  from  the  receipts  of  a  profitable  business,  it  should  not  be 
allowed  to  violate  the  spirit  of  the  law  by  charging  the  consumers 
exorbitant  rates.  See  Feil  v.  City  of  Cceur  d'Alene  (Idaho  1913)  129 
Pac.  643. 
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aggregate  indebtedness.18  In  Washington,  this  doctrine  has  been  ex- 
tended to  permit  deduction  not  only  of  the  amount  of  cash  on  hand, 
but  also  the  amount  of  uncollected  current  and  delinquent  taxes,  under 
the  theory  that  in  legal  contemplation  the  collection  of  these  taxes  is 
certain.19  In  the  recent  case  of  State  Capitol  Commission  v.  State 
Board  of  Finance  (Wash.  1913)  132  Pac.  861,  the  court  refused  to 
sanction  a  further  extension  of  this  rule  to  the  deduction  of  the  ap- 
praised value  of  some  state  lands  which  were  pledged  to  the  satisfac- 
tion of  the  debt. 


Absolute  Liability  of  Automobile  Owners. — In  the  recent  case  of 
Daugherty  v.  Thomas  (Mich.  1913)  140  N.  W.  615,  the  court  was 
called  upon  to  determine  the  validity  of  a  statute  which  provided  that 
the  owner  of  an  automobile  should  be  liable  for  all  injuries  occasioned 
by  the  negligent  operation  thereof  except  where  it  had  been  stolen;  and 
it  was  held  that  since  the  statute  made  the  owner  liable  for  injuries 
caused  by  the  negligent  operation  of  the  automobile  by  a  mere 
stranger  or  wilful  trespasser,  without  reference  to  the  care  exercised 
by  the  owner,  it  deprived  the  owner  of  his  property  without  due 
process  of  law.  If  the  end  sought  to  be  attained  by  the  legislature 
had  been  merely  to  compensate  those  injured  by  the  negligent  opera- 
tion of  automobiles,  it  would  seem  that  this  result  could  have  been 
reached  by  levying  an  assessment  upon  automobile  owners,  and  provid- 
ing for  the  indemnification  of  all  the  victims  of  automobile  accidents 
out  of  the  fund  so  raised.  Such  a  statute  would  be  almost  identical 
with  the  one  which  was  under  review  in  Xoble  State  Bank  v.  Haskell.1 
But,  on  the  other  hand,  if  the  purpose  of  the  legislature  was  to 
secure  the  careful  operation  of  automobiles  for  the  protection  of  the 
public  on  the  highways,  the  imposition  of  such  an  assessment,  it  would 
seem,  would  have  no  tendency  to  produce  this  result,  since  whether 
an  owner  met  with  any  accident  or  not,  he  would  still  have  to  contribute 
to  the  fund. 

The  real  purpose  of  the  statute  in  the  principal  case,  however, 
seems  to  be  to  regulate  the  operation  of  automobiles  to  prevent  injury 
to  those  using  the  public  highways.  The  constitutionality  of  the  stat- 
ute depends  therefore  upon  whether  the  danger  to  those  using  the 
highways  because  of  the  negligent  operation  of  automobiles  is  so  great 
that  the  imposition  upon  automobile  owners  of  an  absolute  liability 
for  all  injuries  caused  by  the  negligent  operation  of  their  machines 
is  a  means  reasonably  suited  to  attain  the  end  sought.  That  the  danger 
to  which  those  using  the  highways  are  exposed  by  the  operation  of 
automobiles  would  not  warrant  the  imposition  upon  automobile  own- 

,9Graham  v.  Spokane  ( 1898)  19  Wash.  447 ;  Eau  Claire  V.  Eau  Claire 
Water  Supply  Co.  (1909)  137  Wis.  517,  536.  Some  courts  refuse  to  allow 
this  reduction  for  the  sound  reason  that  whether  a  party  is  in  debt  does 
not  depend  on  his  net  worth.  City  Water  Supply  Co.  v.  City  of  Ottumwa 
(C.  C.  1903)  120  Fed.  309,  313:  Chicago  v.  McDonald,  supra,  p.  416.  In 
New  York,  only  the  municipal  funds  on  hand  and  set  apart  to  meet 
some  specific  indebtedness  may  be  deducted.  Kronsbein  v.  City  of  Rochester 
(N.  Y.  1902)    76  App.  Div.  494. 

"Graham  v.   Spokane,  supra. 

'(1911)  219  U.  S.  104;  and  see  State  ex  rcl.  Davis-Smith  Co.  v.  Clausen 
(1911)  65  Wash.  156:  McGlone  r.  Womack  et  al.  (Ky.  1908)  ill  S.  W. 
688,  17  L.  R.  A.  [n.  s.]  855,  and  note;  10  Columbia  Law  Rev.  55. 
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ers  of  absolute  liability  to  all  those  injured  by  such  vehicles  even  when 
being  used  in  the  prosecution  of  their  owner's  business  would  seem  to 
follow  from  the  decision  in  Ives  v.  South  Buffalo  Ry.2  In  this  case 
the  New  York  Court  of  Appeals  held  that  the  imposition  of  an  abso- 
lute liability  on  employers  for  injuries  sustained  by  employees  in 
certain  occupations,  classified  by  the  statute  as  dangerous,  could  not 
be  justified  as  a  reasonable  regulation  under  the  police  power.  The 
court  based  its  decision  primarily  upon  the  ground  that  the  imposi- 
tion of  liability  for  injuries  occasioned  without  fault  is  per  se  uncon- 
stitutional. But  by  the  better  view3  the  imposition  of  absolute  liability 
is  only  unconstitutional  where  the  particular  mode  of  regulation  would 
result  in  such  hardship  as  to  make  its  adoption  unreasonable  in  the 
attainment  of  the  desired  end.4  And,  therefore,  in  order  to  protect 
those  using  the  highways,  it  would  seem  that  the  legislature  might 
properly  impose  upon  owners  of  automobiles  absolute  liability  for  in- 
juries occasioned  when,  at  the  time  of  the  injury,  the  automobile  is 
being  used  in  the  owner's  business,  or  when  he  has  failed  to  use 
reasonable  care  to  keep  his  automobile  out  of  the  hands  of  others. 
However,  the  rule  adopted  by  the  statute  in  the  principal  case,  in  view 
of  the  object  sought,  seems  unnecessarily  harsh  and  certainly  goes 
further  then  any  statute  thus  far  sustained.5 


Specific  and  General  Legacies  of  Stock. — Under  a  specific  legacy, 
if  the  identical  thing  bequeathed  is  not  among  the  testator's  assets  at 
the  time  of  his  death,  the  legatee  gets  nothing  from  the  estate;  whereas, 
general  legacies  are  not  subject  to  this  doctrine,  known  as  ademption.1 

'(1911)  201  N.  Y.  271;  sec  also  Denver,  etc.  Ry.  v.  Outcalt  (1892)  2 
Colo.  App.  395;  Ziegler  etc.  v.  South,  etc.  Ry.  (1877)  58  Ala.  594-  Had 
the  legislature  levied  an  assessment  upon  those  engaged  in  dangerous 
employments  for  the  purpose  of  creating  a  fund  from  which  those  injured 
could  be  indemnified,  the  court  might  well  have  upheld  the  statute.  Cf. 
State  ex  rel.  Davis- Smith  Co.  v.  Clausen,  supra. 

*St.  Louis  Ry.  v.  Mathews  (1897)  165  U.  S.  1 ;  Chicago,  etc.  Ry.  V. 
Zernecke  (1902)  183  U.  S.  582.  For  a  discussion  of  the  cases  dealing 
with  an  absolute  liability  see  ;o  Columbia  Law  Rev.  751.  The  imposi- 
tion of  an  absolute  liability  is  sometimes  resorted  to  by  legislatures  to 
prohibit  the  exercise  of  a  right  altogether.  Bertholf  v.  O'Reilly  (1878) 
74  N.  Y.  509;  Marvin  v.  Trout  (1905)  199  U.  S.  212.  But,  apparently,  the 
object  of  the  statute  in  the  principal  case  was  merely  to  regulate  the 
exercise  of  the  right.  As  to  whether  the  legislature  may  exclude  auto- 
mobiles from  the  highways  altogether,  see  People  v.  Rosenheimer  (N.  Y. 
1913)    102  N.  E.  530;   10  Columbia  Law  Rev.  477. 

4See  Ohio  &  Mississippi  Ry.  V.  Lackey  (1875)  78  111-  55;  Camp  v. 
Rogers  (1877)  44  Conn.  291.  The  decisions  which  hold  the  imposition 
of  absolute  liability  upon  railroad  companies  for  stock  killed  may  be  ex- 
plained upon  the  ground  that  the  insignificant  value  of  the  property  sought 
to  be  protected  does  not  warrant  the  adoption  of  this  form  of  protection, 
with  its  resulting  inconvenience. 

"The  statute  under  review  in  Camp  v.  Rogers,  supra,  apparently,  at- 
tempted to  impose  a  similar  liability  upon  owners  of  vehicles,  but  because 
of  the  doubt  the  court  felt  in  regard  to  the  constitutionality  of  such  a 
statute,   it  adopted  a  construction  which  avoided  the  difficulty. 

"See  Nusly  v.  Curtis  (1906)  36  Colo.  464.  Pecuniary  legacies  are  some- 
times loosely  used  as  synonymous  with  general  legacies,  1  Roper,  Legacies 
(4th  ed.)    191;   cf.   Humphrey  v.   Robinson    (1889)    5   N.   Y.   Supp.    164, 


NOTES.  75 

And,  moreover,  specific  legacies  do  not  abate  in  the  liquidation  of  the 
testator's  debts,  until  the  fund  applicable  to  the  payment  of  general 
legacies  has  been  exhausted.2  There  has  developed  among  the  courts 
a  strong  tendency  to  construe  all  legacies  as  general,  unless  such  a  con- 
struction contravenes  the  clear  language  of  the  will.  Two  reasons 
have  been  given  for  this ;  first,  because  the  courts  regard  specific  legacies 
as  a  hardship  both  on  legatees  and  creditors,  and  second,  because  it  is 
generally  believed  that  a  testator  intends  to  confer  benefits  equally 
upon  all  his  legatees.3 

In  determining  whether  a  bequest  of  stock  is  specific,  and  thus  sub- 
ject to  ademption,4  the  courts  have  reached  varied  results  as  to  how 
definitely  the  terms  of  the  will  must  describe  the  property.  It  is  gen- 
erally recognized  that  a  naked  bequest  of  a  definite  number  of  shares 
in  a  named  corporation  is  general,5  and  the  weight  of  authority,  while 
not  excluding  the  evidence,6  holds  that  proof  of  the  number  of  shares 
owned  by  the  testator  at  the  date  of  the  will  cannot  make  an  otherwise 
general  legacy  specific.7  But  in  many  cases  such  ownership  of  shares 
in  excess  of  the  number  bequeathed  is  important,  as  indicating  an  in- 


although  they  include  all  demonstrative  legacies,  see  Eckfeldt's  Estate 
(Pa.  1879)  13  Phila.  202,  and  may  be  specific.  See  Lawson  v.  Stitch 
(1738)    1   Atk.  507. 

'Myers'  Executors  v.  Myers  (1858)  33  Ala.  85.  The  fund  applicable 
to  the  payment  of  general  legacies,  and  priority  in  abatement  of  specific 
bequests  and  devises,  varies  in  different  jurisdictions,  see  O'Day  v.  O'Day 
(1006)  193  Mo.  62,  but  it  is  always  subject  to  the  intent  of  the  testator. 
Moore's  Executor  v.  Moore  (1892)  50  N.  J.  Eq.  554,  562. 

3Cramer  v.  Cramer  (1901)  71  N.  Y.  Supp.  60;  Dryden,  Ex'r.  v.  Owings 
(1878)  49  Md.  356;  but  see  Kunkel  v.  Macgill  (1820)  56  Md.  120;  and  see 
Lord  Eldon's  interesting  remarks  in  Sibley  v.  Perry  (1802)  7  Ves.  Jr. 
522.  529. 

'Although  it  has  been  held  that  a  specific  legacy  may  be  adeemed  by 
conditions  paramount  to  the  intention  of  the  testator,  see  Blackstone  r. 
Blackstone  (Pa.  1834)  3  Watts  335,  it  would  seem  that  the  testator's  intent, 
as  ascertained  from  the  entire  will,  always  governs.  Martin,  Petitioner 
(1903)  25  R.  I.  1.  And  an  intent  that  a  legacy  should  not  be  subject 
to  ademption,  as  distinguished  from  a  legacy  conditioned  upon  a  de- 
ficiency caused  by  an  ademption,  see  Fontaine  v.  Tyler  (1821)  9  Price  04, 
would  make  the  bequest  demonstrative  or  general.  Shethal  v.  Sherman  (N. 
Y.  1883)  65  How.  Pr.  9.  Thus  although  the  proximate  cause  of  the  ademp- 
tion is  the  fact  that  the  property  bequeathed  does  not  belong  to  the  testator 
at  the  time  of  his  death,  Ross'  Executor  v.  Carpenter  (Ky.  1849)  9  B. 
Mon.  367,  nevertheless  it  is  because  the  testator  intended  that  the  legatee 
should  not  be  benefited.  Some  of  the  older  authorities  were  to  the  effect 
that  to  work  an  ademption  the  alienation  or  destruction  of  the  subject 
must  be  accompanied  by  an  intention  of  the  testator  to  adeem.  Swinburne, 
Testaments  &  Wills,  pt.  7,  §  XX;  see  Partridge  v.  Partridge  (1736) 
Talbot  226.  The  later  cases,  however,  recognize  that  this  is  of  no  im- 
portance. Ashburner  v.  Macguire  (1786)  2  Bro.  C.  C.  108;  In  re  Slater 
L.  R.  [1907]  1  Ch.  665;  cf.  Walton  V.  Walton  (N.  Y.  1823)  7  Johns.  Ch. 
258. 

'Snyder's   Estate    (1907)    217  Pa.  71;   Eckfeldt's  Estate,  supra. 

The  admission  of  this  evidence  would  seem  to  be  an  extension  of  the 
rule  admitting  parol  evidence  only  to  explain  the  ambiguous  language. 
Loring  v.  Woodward  (i860)  41  N.  H.  391;  cf.  Palmer  v.  Estate  of  Palmer 
(1909)    106  Me.  25. 

TSee   Dryden,   Ex'r.  v.   Owings,  supra. 
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tention  that  the  bequest  should  refer  to  a  part  of  the  specific  stock 
owned.8  This  indication  is  deemed  to  be  stronger  if  he  owned  the 
exact  number  bequeathed,  especially  if  this  number  is  odd.9  Certainly, 
if  the  bequeathed  stock  cannot  possibly  be  acquired  from  anyone  but 
the  testator  it  is  practically  conclusive  that  the  intention  was  to  make 
the  legacy  specific.10  And  the  gift  of  stock  will  be  made  specific  not 
only  by  the  use  of  such  terms  as  "my  stock,"  or  "stock  now  standing  in 
my  name"  and  phrases  of  similar  import,  but  also  by  any  indication 
of  clear  intention  to  make  it  specific,  even  though  this  be  in  another 
part  of  the  will,11  as  for  example,  a  direction  to  an  executor  or  trus- 
tee.12 But  there  is  great  confusion  in  the  cases,  where  a  sum  of 
money  is  given  in  stocks.  By  the  better  view,  however,  in  the  absence 
of  other  relative  terms  the  gift  is  general.13 

The  difficulties  which  the  courts  have  encountered  in  ascertaining 
whether  a  legacy  in  a  particular  will  is  specific  or  general  or  demon- 
strative is  shown  by  a  case  in  the  Supreme  Court  of  Maine — Spinney 
v.  Eaton  (1913)  87  Atl.  378.  Here  it  was  held  that  a  bequest  to  the 
testator's  sister  of  "fifty  shares  of  my  preferred  stock"  in  a  certain  cor- 
poration was  demonstrative.  Unless  the  decision  can  be  justified  on 
the  broad  intention  of  the  testator  to  be  gathered  from  the  entire  will,14 
it  seems  to  be  a  departure  from  the  rule,  as  viewed  by  the  authorities, 
which  was  stated  recently  by  a  New  York  court  in  the  case  of  In  re 
Bouk's  Estate   (Surr.  Ct.  1913)    141   N.  Y.  Supp.  922. 

'Avelyn  v.  Ward  (1749)  1  Ves.  Sr.  420;  see  New  Albany  Trust  Co.  v. 
Powell  (1902)  29  Ind.  App.  494;  but  see  Re  Mackey  (1903)  6  Ont  L. 
Rep.  292. 

"Jeffreys  v.  Jeffreys  (1744)  3  Atk.  120;  see  White  v.  Winchester 
(Mass.  1827)  6  Pick.  48;  Metcalf  v.  Framingham  Parish  (1880)  128  Mass. 
370,  373;  but  see  Douglass  v.  Douglass   (1898)    13  App.  Cas.    (D.  C.)   21. 

"Estate  of  Hastings  (1882)   15  N.  Y.  St.  Rep.  420. 

"Harvard  Unitarian  Society  v.  Tufts  (1890)  151  Mass.  76;  Noon's 
Estate  (1907)  49  Ore.  286;  but  see  Mahoney  v.  Holt  (1896)  19  R.  I.  660. 
The  legacy  may  be  specific  although  the  identification  of  the  particular 
shares  is  insufficient  to  separate  them  from  the  entire  number  of  the 
same  description  in  the  testator's  estate,  Eckfeldt's  Estate,  supra;  contra, 
Mahoney  v.  Holt,  supra;  cf.  Myers'  Executor  v.  Myers,  supra,  and  although 
the  property  is  acquired  after  the  date  of  the  will,  Stephenson  v.  Dowson 
(1840)  3  Beav.  342,  and  therefore,  if  to  be  ascertained  at  the  testator's 
death,  would  not  be  subject  to  ademption.  See  Bothamley  v.  Sherson, 
(1875)  L.  R.  20  Eq.  304.  A  residuary  clause  in  general,  is  not  a  specific 
legacy,  In  re  Kemp's  Estate  (1912)  169  Mich.  578,  but  may  be  made  so 
by  a  clearly  expressed  intent.  Weed  v.  Hoge  (1912)  85  Conn.  490;  but  see 
Stehn  v.  Hayssen  (1905)   124  Wis.  583;  cf.  Martin,  Petitioner,  supra. 

12Such  as  a  direction  to  sell,  In  re  Zeile's  Estate  (1887)  74  Cal.  125,  but 
a  mere  direction  to  transfer  seems  insufficient;  Sibley  v.  Perry,  supra;  but 
see  Blackstone  v.  Blackstone,  supra;  or  a  separation  into  items  of  money 
and  securities  in  a  single  bequest.     Douglass  v.  Douglass,  supra. 

13Dryden,  Ex'r.  v.  Owings,  supra.  In  addition  to  the  confusion  as  to 
the  admission  of  evidence,  and  the  weight  to  be  given  it,  these  cases  in- 
volve the  question  of  demonstrative  legacies.  Johnson  v.  Conover  (1896) 
54  N.  J.  Eq.  333.  Perhaps  for  this  reason,  there  is  a  stronger  tendency 
among  them  not  to  attach  supreme  importance  to  the  particular  language 
of  a  bequest.     Cf.  Mytton  v.  Mytton   (1874)  L.  R.  19  Eq.  30. 

"The  relationship  of  the  parties  should  be  of  little  weight.  Parsons  v. 
Reel  (1911)   150  Iowa  230. 
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Res  Adjudicata  in  Habeas  Corpus  Proceedings  for  Custody  or 
Children. — Originally,  the  only  purpose  of  habeas  corpus  was  to 
enable  the  courts  to  examine  the  legality  of  restraints  upon  freedom 
and  to  liberate  those  who  were  imprisoned  without  cause,  and  the 
disposition  of  the  common  law  courts  to  protect  personal  liberty  is 
crystallized  in  the  rule  that  a  judgment  on  habeas  corpus  is  no  bar 
to  subsequent  applications  for  the  writ.1  But  to-day,  there  are  many 
modifications  of  the  common  law  conception  of  the  writ.1  This  is 
illustrated  by  extensions  in  the  use  of  habeas  corpus  in  cases  involving 
the  custody  of  children. 

The  jurisdiction  of  the  courts  in  this  field  has  two  aspects.  On  the 
one  hand,  the  inherent  power  of  both  law  and  equity  courts  to  relieve 
by  habeas  corpus  from  unlawful  imprisonment  is  exercised  to  free  the 
infant  from  improper  restraints.3  But  under  this  power,  the  only 
effect  of  the  court's  mandate  is  to  give  the  infant,  provided  it  has 
reached  the  age  of  discretion,  freedom  of  volition  to  pursue  its  own 
desire?.4  In  order,  therefore,  to  fix  the  custody  or  guardianship  of 
the  child  the  jurisdiction  of  the  court  must  be  found  in  an  entirely 
different  theory,  namely,  the  power  of  Chancery  to  exercise  the  pre- 
rogatives of  the  Crown  as  parens  patriae*  In  this  regard  the  Chan- 
cellor had  the  exclusive  supervision  over  infants,  and  in  every  decree 
looked  to  the  interest  and  welfare  of  his  wards.6 

Habeas  corpus  provided  a  very  convenient  method  for  determin- 
ing the  rights  of  private  parties  to  the  custody  of  infants,  for  whether 
the  court  was  asked  merely  to  remove  an  unlawful  restraint,  or  to 
exercise  its  general  powers  of  supervision,  the  cause  ultimately  in- 
volved the  right  of  custody.7  Obviously,  when  the  real  question  at 
issue  is  the  determination  of  the  legal  rights  of  the  contesting  parties, 
the  object  of  the  proceeding  is  not  to  protect  the  personal  liberty  of 
the  infant,  and  consequently,  many  of  the  usual  attributes  of  habeas 

l2  Spelling,  Extraordinary  Remedies  (2nd  ed.)  §  1107. 

*In  general,  a  judgment  on  habeas  corpus  is  not  subject  to  review  or 
appeal.  See  Bell  v.  State  (Md.  1846)  4  Gill.  301.  However,  statutes 
as  well  as  judicial  revision  in  many  states  have  made  a  judgment  on 
luibeas  corpus  conclusive,  and  therefore  reviewable.  1  Bailey,  Habeas 
Corpus,  §§  59,  61 ;  Hurd,  Habeas  Corpus,  566,  568. 

'See  Rex  v.  Delaval  (1763)  3  Burr.  1434;  Matter  of  Wollstonecraft 
(N.  Y.  1819)  4  Johns.  Ch.  79;  State  v.  Baird  (1868)   19  N.  J.  Eq.  481. 

*The  decree  generally  provided  for  releasing  the  infant  from  all  im- 
proper restraint.  Rex  v.  Delaval,  supra;  Matter  of  M'Dowle  (N.  Y.  181 1) 
8  Johns.  328.  Of  course,  when  the  infant  was  of  tender  years  the  court 
always  made  an  adequate  provision  for  its  disposition.  See  State  v. 
Stigall   (1849)  22  N.  J.  L.  286. 

'Reeves,  Husband  and  Wife  (4th  ed.)  392;  DeManneville  v.  DeManne- 
ville  (1804)   10  Ves.  52;  Wellesley  v.  Duke  (1827)  2  Russ.  3. 

'Although  both  in  law  and  equity  it  is  usually  conceded  that  the 
father  has  the  paramount  right  to  the  custody,  King  v.  DeManneville  (1804) 
5  East  221,  the  controlling  consideration  is  the  welfare  of  the  child.  See 
Foster  v.  Alston  (Miss.  1842)  6  How.  406;  State  v.  Baird  (1867)  18  N.  J. 
Eq.  194;  Green  v.  Campbell  (1891)  35  W.  Va.  698.  And  the  court  will  not 
be  bound  by  a  foreign  decree  if  it  is  against  the  best  interests  of  the 
child.  See  13  Columbia  Law  Rev.  553;  Jones  v.  Bowman  (1904)  13 
Wyo.  79. 

'See  2  Fiero,  Special  Proceedings  (3rd  ed.)  1237;  Simpson,  Infants 
(2nd  ed.)    109. 
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corpus  are  inapplicable.8  Accordingly,  so  long  as  the  circumstances  are 
not  substantially  changed  the  doctrine  of  res  adjudicata  should  bar 
any  succeeding  applications  by  the  same  parties,  just  as  in  ordinary 
cases  of  civil  controversy.9  That  this  result  serves  the  best  interests  of 
the  infant  is  shown  in  the  cases  of  Knapp  v.  Tolan10  (N.  D.  1913) 
142  N.  W.  915,  and  In  re  Breck  (Mo.  1913)  158  S.  W.  843.  Here,  the 
courts  recognize  that  a  failure  to  apply  the  doctrine  of  res  adjudicata 
to  the  cases  where  the  parties  seek,  by  the  writ  of  habeas  corpus,  to 
determine  their  private  rights  to  custody  will  prejudice  the  interests 
of  the  infant,  since  the  effect  would  be  to  hail  the  infant  constantly 
into  the  court  in  obedience  to  the  whims  of  persistent  litigants. 

The  difficulty  that  confronts  the  application  of  the  doctrine  is 
the  fact  that  although  the  case  assumes  the  form  of  a  contest  to  adjust 
the  rights  of  private  parties  to  custody,  the  interests  of  the  child  are 
inseparably  associated  with  the  determination  of  these  rights.11  Conse- 
quently some  courts  have  been  led  into  confusion  by  failure  to  dis- 
tinguish the  effect  of  the  judgment  upon  the  rights  of  the  infant,  and 
upon  the  rights  of  the  particular  contestants.12 

The  paramount  consideration,  however,  in  these  cases  is  the  wel- 
fare of  the  infant.  Therefore,  the  status  of  the  infant  being  ambula- 
tory, since  what  is  for  its  best  interest  varies  from  time  to  time,  the 
court  ought  always  be  free  to  exercise  its  discretion  to  modify  or  annul 
any  previous  order  on  behalf  of  the  infant13  whenever  changes  in  the 
conditions  should  require.  This,  moreover,  is  not  inconsistent  with  the 
general  principles  of  res  adjudicata,  inasmuch  as  under  no  circum- 
stances should  a  decree  take  effect  as  a  determination  of  rights  that 
did  not  exist  at  the  time  it  was  made. 

"See  State  v.  Bechdel  (1887)  37  Minn.  360;  Slack  v.  Perrine  (1806) 
9  App.  Cas.  (D.  C.)  128;  Cormack  v.  Marshall  (1904)  211  111.  519.  For  a 
brief  historical  discussion  of  the  writ  see  note  to  In  re  Burrus  (1890) 
136  U.  S.  586,  597- 

B2  Spelling,  Extraordinary  Remedies  (2nd  ed.)  §  1198;  In  re  Sneden 
(1895)  I05  Mich.  61;  Dawson  v.  Dawson  (1905)  57  W.  Va.  520;  In  re 
Clifford   (1005)   yj  Wash.  460. 

'Tor  a  discussion  of  this  case  see  New  York  Law  Journal,  Oct.  1, 
I9I3- 

n2  Fiero,  Special  Proceedings  (3rd  ed.)  1237;  Wood,  Habeas  Corpus, 
134;  see  State  v.  Baird  (1867)   18  N.  J.  Eq.  194- 

12The  state  of  the  law  in  Kansas  in  this  particular  is  noteworthy.  In 
re  Hamilton  (1903)  66  Kan.  754,  decided  March  7,  1913,  holds  that  where 
the  real  issue  is  between  private  parties,  and  no  question  of  personal  liberty 
arises,  res  adjudicata  applies.  In  In  re  King  (1903)  66  Kan.  695,  the 
opinion  of  which  was  filed  April  II,  the  court  decides  that  estoppel  under 
the  doctrine  of  res  adjudicata  cannot  be  invoked  to  preclude  the  court 
from  making  an  order  for  the  best  interests  of  the  child.  Later  in  the 
case  of  Bleakley  v.  Barclay  (1907)  75  Kan.  462,  the  court  attempts  to 
reconcile  the  former  decisions,  apparently  without  acknowledging  the 
real  distinction.  The  cases  are  readily  distinguishable,  on  the  ground 
that  in  the  Hamilton  case  the  court  stated  the  true  rule  in  regard  to  the 
relative  rights  of  the  parties  themselves,  while  in  the  King  case  the  court 
deals  with  the  case  from  the  viewpoint  of  the  infant,  and  res  adjudicata 
is  not  applicable.  See  Cormack  v.  Marshall,  supra,  where  the  court  in- 
dicates this   distinction   in   a  reference  to   the   Kansas   decisions. 

"See  State  V.  Bechdel,  supra;  In  re  Sneden,  supra;  Slack  v.  Perrine, 
supra;  McGough  v.  McGough  (1902)  136  Ala.  170;  Cormack  v.  Mar- 
shall, supra;  In  re  Clifford,  supra. 


RECENT  DECISIONS. 

Arthur  Bearns  Brenner,  Editor-in-Charge. 
James  Alger  Fee,  Associate  Editor. 

Action  for  Penalty — Assessment  of  Penalty  by  the  Court. — The 
trial  judge  determined  the  sum  to  be  recovered  by  the  government 
under  a  penal  statute  providing  for  a  maximum  and  minimum  penalty. 
Held,  no  error.  Missouri  K.  &  T.  Ry.  v.  United  States  (U.  S.  Sup. 
Ct.  1913).    Not  yet  reported. 

The  federal  courts  have  always  shown  a  tendency  to  regard  an 
action  for  a  penalty  as  similar  in  many  respects  to  a  criminal  prosecu- 
tion. For  this  reason  the  Supreme  Court  will  not  take  original  juris- 
diction in  such  an  action  brought  by  one  state  against  a  citizen  of 
another  state.  IVisconsin  v.  Pelican  Ins.  Co.  (1887)  127  U.  S.  265. 
The  defendant  cannot  be  compelled  to  testify;  Boyd  v.  United  States 
(1885)  116  U.  S.  616;  his  guilt  must  be  established  beyond  a  reasonable 
doubt;  Chaffee  v.  United  States  (1873)  18  Wall.  516;  United  States 
W.  Shaphigh  (C.  C.  A.  1893)  54  Fed.  126;  contra,  United  States  v. 
Southern  Pac.  Co.  (D.  C.  1908)  162  Fed.  412;  and  a  prior  criminal 
adjudication  will  bar  a  subsequent  suit  on  the  penalty  under  the  prin- 
ciple of  double  jeopardv.  United  States  v.  McKee  (C.  C.  1877)  4  Dill. 
128;  cf.  Coffey  v.  United  States  (1885)  116  0.  S.  436;  see  13  Columbia 
Law  Rev.  529.  On  the  other  hand,  the  defendant  in  such  suit  has  not 
the  right  of  confrontation,  United  States  v.  Zucker  (1895)  161  D.  S. 
47-">.  and  the  court  may  direct  a  verdict  against  him.  Hepner  v.  United 
States  (1908)  213  U.  S.  103.  These  contradictions  are  not  so  noticeable 
in  the  state  courts,  where  the  civil  character  of  such  suits  is  empha- 
sized, Grenada  Lumber  Co.  v.  State  (1910)  98  Miss.  536,  although  the 
differences  in  the  various  statutes  must  not  be  neglected.  So  the  doc- 
trine of  double  jeopardy  is  held  not  applicable,  People  v.  Snyder  (N.  Y. 
1904)  90  App.  Div.  422,  and  a  preponderance  of  evidence  will  sustain  a 
conviction,  People  v.  Proctor  (1887)  24  HI.  App.  599;  People  v.  Briggs 
(1889)  114  N.  Y.  56.  while  the  amount  of  the  penalty  is  left  to  the 
jury.  People  v.  Hartford  Life  Ins.  Co.  (1911)  252  111.  398;  McDaniel 
v.  Gate  City  Co.  (1SS7)  79  Ga.  58.  It  is  submitted,  however,  that  since 
these  statutes  are  deterrent  and  not  remedial  in  their  nature  and  pur- 
pose, the  amount  of  the  penalty  is  based  on  the  heinousness  of  the 
offense  rather  than  on  the  damage  accruing  to  the  injured  party.  See 
.4.  T.  &  S.  F.  R.  R.  v.  United  States  (C.  C.  A.  1910)  178  Fed.  12. 
There  is,  therefore,  no  question  which  could  properly  be  left  to  a  jury. 
United  States  v.  Southern  Pacific  Co.,  supra. 

Actions — Accrual. — Defendant  in  the  construction  of  a  bridge  em- 
bankment left  such  insufficient  openings  for  the  passage  of  a  creek 
that  the  plaintiffs  lands  were  flooded  after  an  ordinary  rainfall.  Held, 
though  the  injury  was  permanent,  as  treated  by  the  parties,  the  right 
of  action  accrued  when  the  plaintiff  was  able  to  discover  by  the  use  of 
reasonable  diligence  that  the  market  value  of  her  property  had  been 
diminished.  Chesapeake  etc.  Ry.  v.  Robbing  (Ky.  1913)  157  S.  W.  903. 
When  a  structure  inflicting  damage  is  temporary,  the  presumption 
being  in  favor  of  its  removal,  no  cause  of  action  accrues  until  injury 
is  actually  done  by  it,  Peden  v.  Chicago  etc.  Ry.  (1889)  78  la.  131, 
but  if  it  be  permanent  and  its  construction  and  maintenance  neces- 
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sarily  an  injury,  an  action  for  air  damages  is  available  upon  its  erec- 
tion, St.  Louis  etc.  Ry.  v.  Morris  (1880)  35  Ark.  622,  and  if  the  harm 
was  discoverable  at  the  time  the  structure  was  built,  the  injured  party 
cannot  object,  on  a  plea  of  the  Statute  of  Limitations,  that  his  damage 
was,  at  that  time,  incomplete.  Powers  V.  St.  Louis  etc.  Ry.  (1900)  158 
Mo.  87;  see  Powers  v.  City  of  Council  Bluffs  (1877)  45  la.  652;  but 
see  King  v.  United  States  (C.  C.  1893)  59  Fed.  9.  This  principle, 
however,  should  not  be  permitted  to  work  injustice  to  the  plaintiff 
through  the  Statute,  for  there  is  a  distinction  between  the  mere  abstract 
invasion  of  a  right,  and  an  actual  interference  with  the  enjoyment  of 
property.  See  note  to  Gulf  etc.  Ry.  v.  Moseler  (C.  C.  A.  1908)  20  L. 
R.  A.  886.  Since  the  latter  is  unquestionably  the  gravamen  of  the 
plaintiffs  action,  when  the  damage  is  uncertain  and  contingent,  or  the 
continuance  of  the  structure  not  of  necessity  harmful,  St.  Louis  etc. 
Ry.  v.  Biggs  (1889)  52  Ark.  240;  see  Railway  Co.  v.  Yarborough  (1892) 
56  Ark.  612,  the  cause  of  action  for  any  resulting  injury  accrues  not 
when  the  causes  are  first  put  in  motion,  but  when  the  existence  of 
that  injury  can  be  first  ascertained.  Henry  v.  Ohio  River  R.  R.  (1895) 
40  W.  Va.  234;  Culver  v.  Chicago  etc.  Ry.  (1889)  38  Mo.  App.  130. 

Alteration  of  Instruments — Affixing  Name  of  Witness — Chattel 
Mortgage. — The  defendant  executed  a  mortgage  to  the  plaintiff,  who 
agreed  not  to  record  it.  Thereafter,  the  plaintiff,  without  the  knowl- 
edge or  consent  of  the  defendant,  secured  a  notary  public  to  attest 
the  mortgage.  Held,  this  was  not  a  material  alteration  and  the  mort- 
gage was  not  invalidated.  International  Harvester  Co.  v.  Davis  (Ca. 
1913)  78  S.  E.  770. 

The  authorities  substantially  agree  that  the  insertion  of  the  signa- 
ture of  an  attesting  witness  in  an  instrument,  subsequent  to  its  execu- 
tion and  without  the  knowledge  or  consent  of  the  maker,  is  a  material 
alteration,  which  will  avoid  the  instrument,  Brachett  v.  Mountfort 
(1834)  11  Me.  115;  White  Sewing  Machine  Co.  v.  Saxon  (1898)  121 
Ala.  399,  408,  on  the  ground  that  such  attestation  has  the  effect  of  ex- 
tending the  maker's  liability  under  the  Statute  of  Limitations,  Homer 
v.  Wallis  (1814)  11  Mass.  309;  Brackett  v.  Mountfort,  supra,  or  that 
it  furnishes  a  new  and  distinct  medium  of  proof  of  the  execution  of 
the  instrument.  Marshall  v.  Goxigler  (Pa.  1823)  10  Serg.  &  R.  164. 
The  cases  in  apparent  conflict  are  distinguishable  because  the  attesta- 
tion of  an  instrument  does  not,  in  such  jurisdictions,  interfere  with 
or  facilitate  proof  of  its  execution,  nor  does  it  change  the  legal  effect. 
Fuller  v.  Green  (1885)  64  Wis.  159;  Ford  v.  Ford  (Mass.  1835)  17 
Pick.  418.  The  general  rule  has,  in  some  instances,  been  qualified  to 
the  extent  that  a  material  alteration  will  not  vitiate  an  instrument 
unless  it  is  made  with  a  fraudulent  purpose.  Adams  v.  Frye  (Mass. 
1841)  3  Mete.  103.  To  be  sure,  the  addition  of  the  name  of  the  attest- 
ing witness  to  the  mortgage  in  the  principal  case  did  not  increase  the 
mortgagor's  liability,  but  the  legal  effect  of  the  instrument  was  un- 
doubtedly changed,  since  attestation  is  necessary  for  recording  pur- 
poses. This  would  seem  to  argue  for  the  materiality  of  the  alteration, 
and  the  argument  of  the  court  that  the  mortgagor  was  fully  protected 
by  the  mortgagee's  agreement  not  to  record  the  mortgage  seems  to 
have  little  validity. 

Attorney  and  Client — Repudiation  of  Contract  of  Employment — 
Compensation  of  Attorney. — Defendant  gave  intervener,  an  attorney, 
a  bill  of  goods  on  his  property  as  payment  on   a  contract  to  bring 
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suit  against  the  plaintiff,  but  abandoned  his  intention  and  discharged 
the  intervener  before  institution  of  proceedings.  In  attachment  pro- 
ceedings by  plaintiff  as  creditor  of  defendant,  held,  since  the  attorney 
was  not  discharged  without  cause,  the  contract  was  rescinded,  and  he 
might  retain  as  against  the  attaching  creditor  only  property  equal  to 
the  value  of  his  services.  Mesa  County  National  Bank  v.  Berry  (Colo. 
1913)  135  Pac.  129. 

Since  the  employment  of  an  attorney  to  prosecute  litigation  is  an 
entire  contract,  Gustine  v.  Stoddard  (N.  Y.  1880)  23  Hun,  99,  the 
weight  of  authority  supports  the  doctrine.  Sessions  v.  Warwick  (1907) 
46  Wash.  165;  contra,  Scobey  v.  Ross  (1854)  5  Ind.  445,  that  the  dis- 
charge of  the  attorney,  provided  he  is  without  fault,  Walsh  v.  Shum- 
tvay  (1872)  65  111.  471,  is  a  waiver  by  the  client  of  performance,  McEl- 
hinney  v.  Klein  (1878)  6  Mo.  App.  94,  entitling  the  attorney  to  the 
full  sum  specified,  except  where  the  agreement  provides  for  a  con- 
tingent fee.  French  v.  Cunningham  (1897)  149  Ind.  632.  On  the 
other  hand,  since  the  law  favors  settlements  out  of  court,  see  Western 
Union  Tel.  Co.  v.  Semmes  (1890)  73  Md.  9,  the  client  should  not  be 
placed  in  the  position  of  being  forced  to  prosecute  or  continue  any  liti- 
gation, Ellwood  v.  Wilson  (1866)  21  la.  523,  and  notwithstanding  the 
difficulty  of  an  adequate  assessment  of  the  value  of  his  services,  Bald- 
win v.  Bennett  (1854)  4  Cal.  392,  the  attorney  should  be  left  to  his 
remedy  in  quantum  meruit.  See  Chevalier  v.  Doyle  (1911)  88  Neb. 
560.  Should  the  attorney  be  permitted  to  retain  any  compensation  he 
may  have  received  in  advance,  the  client  would  be  equally  loath  to 
settle  outside  of  court,  and  public  policy  would  therefore  argue  just 
as  strongly  for  the  return  of  the  consideration.  Moore  v.  Robinson 
(1879)  92  111.  491;  contra,  Riehl  v.  Levy  (N.  Y.  1904)  45  Misc.  425. 

Bankruptcy — Exempt  Property — Section  67f. — The  bankrupt  sued 
for  his  wages,  which  were  exempt  in  Nebraska,  the  place  of  his  resi- 
dence, but  which  had  been  attached  in  Iowa,  where  such  wages  were 
not  exempt.  Held,  he  could  recover.  Chicago,  Burlington  &  Quincy 
R.  R.  v.  Hall  (1913)  33  Sup.  Ct,  Rep.  885.    See  Notes,  p.  64. 

Bankruptcy — Title  of  Trustee — Coxtcsgent  Remainders. — Property 
was  devised  in  trust  to  A  and  his  wife  in  fee,  but  in  the  event  of  the 
death  of  A  and  the  remarriage  of  his  wife,  the  trustees  were  directed 
to  pay  to  the  lawful  children  of  A,  or  their  descendants,  all  the  estate 
so  devised  to  A.  Before  the  happening  of  the  contingencies,  one  of 
the  children  assigned  her  whole  interest  under  the  will  with  intent 
to  defraud  creditors,  and  became  bankrupt.  Held,  her  remainder, 
whether  vested  or  contingent,  was  an  expectant  estate,  and  passed  to 
the  trustee  in  bankruptcy.  Clowe  v.  Seavey  (N.  Y.  1913)  102  N.  E. 
521.    See  Notes,  p.  66. 

Carriers — Rebating — Measure  of  Damages  Under  Interstate  Com- 
merce Act. — The  plaintiff  was  charged  a  higher  rate  than  another 
shipper  for  shipping  goods  under  similar  circumstances.  Held,  under 
the  Interstate  Commerce  Act  he  could  not  recover  the  difference  in 
rates  as  damages.  Pennsylvania  R.  R.  v.  International  Coal  Min.  Co. 
(1913)  33  Sup.  Ct,  Rep.  893.    See  Notes,  p.  68. 

Constitutional  Law — Debt  Limits. — An  attempt  was  made  to  reduce 
the  total  debt  of  a  state  to  within  the  debt  limit  by  deducting  the  ap- 
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praised  value  of  some  state  lands  which  were  pledged  to  the  payment 
of  the  debt.  Held,  this  could  not  be  done.  State  Capitol  Commission 
v.  State  Board  of  Finance  (Wash.  1913)  132  Pac.  861.  See  Notes,  p.  70. 

Constitutional  Law — Police  Power — Deprivation  of  Property. — A 
statute  made  the  owner  of  a  motor  vehicle  liable  for  any  injury  oc- 
casioned by  the  negligent  operation  of  such  vehicle  by  any  person, 
unless  it  had  been  stolen.  The  plaintiff  was  injured  by  the  defendant's 
motor  car,  which  was  being  driven  without  the  defendant's  knowledge 
or  consent.  Held,  in  making  the  owner  absolutely  liable  without  fault 
on  his  part,  the  statute  takes  the  property  of  the  owner  without  due 
process  of  law.  Dougherty  v.  Thomas  et  al.  (Mich.  1913)  140  N.  W. 
615.    See  Notes,  p.  73. 

Contracts — Alimony — Agreement  Made  Out  of  Court. — In  a  suit 
for  breach  of  contract  to  pay  alimony,  made  while  an  action  for  divorce 
was  pending,  the  defendant  pleaded  that  the  contract  was  void  as 
against  public  policy.  Held,  since  no  collusion  or  fraud  was  pleaded, 
the  contract  was  valid.    Maisch  v.  Maisch  (Conn.  1913)  87  Atl.  729. 

In  accordance  with  a  well  established  policy  of  the  law  to  favor 
marriage  and  discourage  divorce,  a  contract  between  husband  and  wife, 
which  requires  divorce  as  a  condition  precedent  to  its  enforcement,  has 
usually  been  declared  void  even  when  no  collusion  was  alleged.  Lake 
v.  Lake  (N.  Y.  1909)  136  App.  Div.  47;  Muckenburg  v.  Holler  (1867) 
29  Ind.  139;  contra,  Burnett  v.  Paine  (1874)  62  Me.  122;  Burgess  v. 
Burgess  (1903)  17  S.  Dak.  44.  The  expediency  of  this  rule  is  scarcely  open 
to  doubt  when  it  appears  from  the  facts  that  the  effect  of  the  contract  is 
to  encourage  the  parties  to  obtain  the  divorce,  whether  because  of  a  ten- 
dency to  interest  the  plaintiff  in  procuring  it,  or  the  defendant  in  fore- 
going resistance.  See  Hamilton  v.  Hamilton  (1878)  89  111.  349.  When, 
however,  it  is  clear  that  the  success  of  the  plaintiff  in  the  divorce  pro- 
ceedings was  practically  certain,  and  the  probability  of  any  collusion 
very  slight,  the  courts  would  seem  to  be  justified  in  declaring  such  con- 
tracts valid,  in  view  of  their  tendency  to  prevent  litigation.  Palmer  v. 
Fagerlin  (1910)  163  Mich.  345;  see  Randall  v.  Randall  (1877)  37  Mich. 
563.  The  question,  therefore,  as  to  whether  or  not  the  contract  is 
designed  to  facilitate  divorce,  should  be  determined,  not  by  the  fact 
that  the  decree  was  a  condition  precedent,  but  by  a  judicial  investiga- 
tion of  the  circumstances  in  each  particular  case.  See  Palmer  v. 
Fagerlin,  supra.  The  court,  however,  refused  to  invalidate  the  contract 
in  the  principal  case,  although  undoubtedly  contrary  to  public  policy 
of  their  own  jurisdiction,  Seeley's  Appeal  (1888)  56  Conn.  202,  because 
such  an  agreement  was  valid  in  the  jurisdiction  where  it  was  made, 
Burgess  v.  Burgess,  supra,  and  did  not  contravene  any  generally  ac- 
cepted moral  standard. 


Conversion — Mitigation  of  Damages — Return  of  Property. — After  a 
levy  in  good  faith  but  without  tender  of  the  amount  of  the  mortgage 
debt,  a  sheriff  returned  mortgaged  personal  property  to  the  possession 
and  control  of  the  mortgagee,  who  refused  to  receive  it.  Held,  in  the 
absence  of  proof  of  actual  damage,  only  nominal  damages  could  be 
awarded.     Whittier  v.  Sharp  (Utah  1913)  135  Pac.  112. 

Save  when  the  value  of  the  property  is  unusually  subject  to  fluctu- 
ation, or  has  no  established  market  value,  the  rule  of  damages  in  an 
action  for  its  conversion  is  its  market  value  at  the  time  and  place  of 
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conversion,  4  Sutherland,  Damages  (3rd  ed.)  §  1109,  and  the  return 
of  the  property  converted  is  no  bar  to  the  action.  Kerr  v.  Mount 
(1864)  28  N.  Y.  659.  The  right  to  damages  being  absolute  upon  the 
happening  of  the  wrong,  the  court  cannot  compel  the  injured  party 
to  accept  a  return  of  the  property,  Railroad  Co.  v.  O'Donnell  (1892) 
49  Oh.  St.  489,  though  his  agreement  to  do  so,  see  Y.  M.C.  A.  v.  Harmon 
(1895)  61  111.  App.  639,  or  his  acceptance  thereof  in  the  absence  of 
any  agreement,  Yale  v.  Saunders  (1844)  16  Vt.  243,  may  be  shown  in 
mitigation  of  damages.  But  inasmuch  as  the  true  basis  of  all  damages 
is  compensation  for  the  actual  wrong  done,  it  would  seem  that  where 
the  conversion  is  technical  only,  see  Ward  v.  Moffett  (1889)  38  Mo. 
App.  395.  the  action  is  simply  a  vindication  of  the  right,  see  Sutton 
v.  Great  Northern  Ry.  Co.  (1906)  99  Minn.  376,  and  where  the  trespass 
was  not  willful,  see  Gilhert  and  Miller  v.  Peck  (1890)  43  Mo.  App. 
577.  neither  special  injury  nor  oppressive  conduct  being  shown,  and 
the  property  was  returned  unchanged,  unused  and  undamaged,  Bigelow 
Co.  v.  Heintze  (1890)  53  X.  J.  L,  69;  but  see  Kieffer  v.  Smith  (1903) 
16  S.  Dak.  433,  or  after  a  tender  in  good  faith  there  was  continued 
readiness  to  return,  see  Ward  v.  Moffett,  supra,  no  more  than  nominal 
damages  should  be  recovered.  And,  in  accord  with  this  view,  it  is,  as 
in  the  principal  case,  inconceivable  that  a  public  ministerial  officer, 
Warder  v.  Baldwin  (1881)  51  Wis.  450,  should  be  subjected  to  any 
greater  liability  in  this  respect  than  a  private  citizen. 

Corporations — Fraudulent  Dismissal  of  Action — Reinstatement  and 
Continuance  bv  Stockholders. — A  suit  brought  by  a  corporation  for 
the  cancellation  of  stock  was  fraudulently  dismissed  by  the  directors 
in  collusion  with  the  defendants.  On  application  by  the  stockholders, 
the  court  set  aside  the  dismissal,  reinstated  the  action,  made  the  stock- 
holders parties  plaintiff,  and  allowed  them  to  continue  the  action. 
National  Power  &  Paper  Co.  v.  Rossman  (Minn.  1913)  142  N.  W.  818. 
Assuming  that  the  defendant  had  secured  the  issue  of  his  stock 
by  fraud,  and  that  the  directors  had  fraudulently  refused  to  institute 
an  action  to  cancel  the  shares,  the  stockholders  could  have  maintained 
an  action  for  that  relief.  Neither  a  release  fraudulently  given  by 
the  directors  nor,  it  is  submitted,  a  judgment  of  dismissal  collusively 
obtained,  as  in  the  principal  case,  would  be  a  defense  to  such  a  stock- 
holders' action,  see  Bissit  v.  Kentucky  River  Nav.  Co.  (C.  C.  1882) 
15  Fed.  353,  and  note  3Q0,  which  would  seem  to  be  their  normal  remedy. 
Like  those  plaintiffs,  however,  who  bring  actions  in  a  representative 
capacity,  the  directors  are  bound  to  safeguard  the  interests  of  the  cor- 
poration for  whose  benefit  the  action  is  really  brought,  and  they  have 
not  the  absolute  right  of  dismissing  the  action.  Cf.  State  ex  rel.  City 
of  Milwaukee  v.  Ludwig  (1900)  106  Wis.  226;  see  note  to  Bissit  v. 
Kentucky  River  Nav.  Co.,  supra.  Thus,  in  the  principal  case,  had 
the  fraud  been  discovered  earlier  in  the  action  the  stockholders  un- 
doubtedly could  have  intervened  to  prevent  the  discontinuance  and 
they  would  then  have  been  entitled  to  continue  the  action;  3  Cook  (6th 
ed.)  Corporations,  §  750;  see  Eagle  Iron  Co.  v.  Colyar  (C.  C.  A.  1907) 
156  Fed.  954 ;  or  under  the  present  system  of  liberality  of  amendments, 
the  stockholders  can  be  introduced  into  the  litigation  even  after  judg- 
ment. Henry  v.  Jeans  (1891)  48  Oh.  St.  443,  456.  Absolute  justice, 
therefore,  with  considerable  economy  of  time  and  money  can  be  effected 
by  allowing  the  stockholders  to  reinstate  and  continue  the  action.  But 
this  can  be  done,  theoretically,  only  when,  as  in  the  principal  case,  the 
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cause  of  action  is  one  which  belongs  to  the  corporation  and  which, 
on  the  directors'  refusal  to  prosecute,  the  stockholders  are  entitled  to 
enforce  for  the  corporation. 

Equitable  Set-Off — Suretyship — Exoneration. — A  executed  a  promis- 
sory note  to  the  defendant,  who,  endorsing  it,  had  it  discounted.  Be- 
fore the  maturity  of  this  note,  A  sold  the  defendant  lumber  and  as- 
signed his  claim  for  payment  to  C.  The  defendant  seeks  to  set  off 
against  C  the  amount  which  he,  as  indorser,  paid  on  the  note  after  A, 
insolvent,  had  defaulted.  Held,  that  the  set-off  was  good  against  the 
assignee.  Nolan  Bros.  Lumber  Co.  v.  Dudley  Lumber  Co.  (Tenn.  1913) 
156  S.  W.  465. 

Since  the  defendant's  payment  in  the  principal  case  was  made  on 
a  contingent  liability  which  did  not  mature  into  a  legal  debt  until  after 
the  assignment,  it  cannot  be  set  off  at  law  against  the  assignee.  Huse 
v.  Ames  (1890)  104  Mo.  91.  But  natural  equity  demands  that  cross- 
claims  be  set  off,  see  Spurr  v.  Snyder  (1868)  35  Conn.  172,  and  if  equity 
can  once  get  jurisdiction,  cf.  Hahn  v.  Gates  (1902)  102  111.  App.  385; 
Goodwin  v.  Keney  (1882)  49  Conn.  563,  it  will  set  off  a  claim  not  yet 
matured.  Kentucky  Flour  Co.  v.  Merchants'  Nat.  Bank  (1890)  90  Ky. 
225;  Keightley  v.  Walls  (1866)  27  Ind.  384;  contra,  Jeff  ryes  v.  Agra 
Bank  (1866)  L.  R.  2  Eq.  674.  Even  before  a  surety  has  been  called 
upon  to  pay  a  matured  debt,  he  has  the  right  to  a  bill  in  equity,  com- 
pelling his  principal  to  discharge  the  debt.  See  Reach  v.  Hamilton 
(1899)  84  111.  App.  413.  Thus,  where  a  note  is  due  before  the  assign- 
ment of  a  claim  against  the  surety,  but  not  paid  by  the  surety  until 
after  the  assignment,  the  surety  can  protect  himself  against  the  in- 
solvency of  his  principal  by  availing  himself  of  this  payment  as  an 
equitable  set-off.  Merwin  v.  Austin  (1889)  58  Conn.  22;  but  see 
Walker  v.  McKay  (Ky.  1859)  2  Mete.  294.  There  is,  moreover,  an 
inchoate  right  of  exoneration  even  before  the  note  falls  due;  since  it 
is  an  equity  between  the  original  parties  at  the  time  of  the  assignment, 
the  assignee  should  take  subject  to  it;  see  2  Pomeroy,  Eq.  Juris.  (3rd 
ed.)  §  704;  and  when  it  has  finally  been  perfected,  it  should  be  available 
to  the  surety  as  an  equitable  set-off  when  the  principal's  insolvency 
would  otherwise  leave  him  remediless.  See  Kentucky  Flour  Co.  v. 
Merchants'  Nat.  Bank,  supra;  Keach  v.  Hamilton,  supra. 

Easements — Ways  of  Necessity. — The  plaintiff's  land  was  cut  off 
from  the  public  highway  by  a  cliff  over  which  a  road  could  not  be 
constructed  without  an  expenditure  greatly  disproportionate  to  the 
value  of  the  land.  Held,  two  judges  dissenting,  the  plaintiff  had 
acquired  a  way  by  necessity  through  the  land  of  those  who  held  under 
his  grantor.  Crotty  v.  New  River  &  Pocahantas  Consol.  Coal  Co. 
(W.  Va.  1913)  78  S.  E.  233. 

Considerations  of  public  policy  seem  originally  to  have  been  the 
grounds  for  conferring  a  right  of  way  by  necessity  where  a  grant 
of  land  made  no  provision  for  access  thereto.  Dutton  v.  Taylor 
(1700)  2  Lutw.  1487.  But  the  courts  soon  justified  their  action  on 
the  theory  that  the  necessity  furnished  evidence  that  the  parties  must 
have  intended  that  a  means  of  access  be  granted.  See  Warren  v. 
Blake  (1866)  54  Me.  276;  Nichols  v.  Luce  (Mass.  1834)  24  Pick.  102. 
The  reasoning  based  on  the  presumed  intentions  of  the  parties  is  often 
tempered  by  the  very  considerations  of  public  policy  which  gave  rise 
to   this   doctrine,   for  it   has   been   held  that   the  necessity  need   not 
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actually  have  existed  at  the  time  of  the  grant.  See  Myers  v.  Dunn 
(1881)  49  Conn.  71;  but  see  Corporation  of  London  v.  Riggs  (1880) 
L.  R.  13  Ch.  Div.  798.  While  some  jurisdictions  hesitate  to  extend 
the  rule  beyond  the  case  where  the  gTantee  cannot  reach  his  land 
without  committing  trespass,  see  Fitchett  v.  Mellow  (1897)  29  Ont. 
Rep.  6,  it  would  seem  that  if,  in  view  of  the  topography,  the  enjoy- 
ment of  the  land  is  dependent  on  a  certain  method  of  access,  courts 
should  not  refuse  to  raise  an  easement.  While,  therefore,  mere 
inconvenience  in  the  use  of  a  road  is  not  sufficient  to  give  rise  to  a 
right  of  way,  Hildreth  v.  Googins  (1898)  91  Me.  227,  an  unreasonable 
expense  in  its  construction  might  properly  lead  to  the  result  in  the 
principal  case.  See  Pettingill  v.  Porter  (Mass.  1864)  8  Allen,  1.  It 
is  questionable,  however,  whether  the  uncertainty  involved  in  depart- 
ing from  the  exact  and  precise  terms  of  deeds  is  desirable,  see  Warren 
v.  Blake,  supra,  where,  as  in  many  states,  statutes  exist  compelling 
the  establishment  of  appropriate  private  ways  after  proper  compensa- 
tion.   Md.  Code,  Art.  25,  §§  100-115. 

Fraud — Impostor  Dealing  Face  to  Face. — W.  G.,  fraudulently  repre- 
senting himself  to  the  plaintiff  to  be  B.  G.,  a  man  of  good  standing, 
obtained  jewelry  on  credit,  and  sold  it  to  the  defendant  for  value. 
Held,  plaintiff  had  passed  title  to  the  swindler.  Phelps  v.  McQuade 
(X.  Y.  App.  Div.  1913)  N.  Y.  L.  J.,  Nov.  7,  1913. 

Two  impostors,  filing  through  a  pay  car  with  the  defendant's  em- 
ployees, by  announcing  the  names  of  two  engineers  obtained  their 
checks  from  the  paymaster,  who  countersigned  them.  Held,  the  rail- 
road had  not  passed  title  to  the  impostors.  Simpson  v.  Rio  Grande 
R.  R.  (Utah  1913)  134  Pac.  883. 

A  sale  of  goods  by  correspondence  to  one  impersonating  another 
on  whose  credit  the  vendor  relies,  will  ordinarily  fail  to  pass  title, 
because  the  vendor  does  not  intend  to  sell  to  his  unseen  correspondent 
unless  he  turns  out  to  be  the  person  whom  he  represents  himself  to  be. 
Cundy  v.  Lindsay  (1878)  L.  R.  3  A.  C.  459;  see  Mercantile  Nat.  Bank 
v.  Silverman  (N.  Y.  1911)  148  App.  Div.  1,  6.  But  when  the  dealings 
are  face  to  face,  the  physical  presence  substitutes  itself  upon  actual 
inspection  for  any  supposed  identification  on  which  the  seller  may 
rely.  Edmunds  v.  Merchants  Despatch  Co.  (1883)  135  Mass.  283; 
Hickey  v.  McDonald  (1907)  151  Ala.  497;  3  Columbia  Law  Rev.  580. 
A  difficulty  arises  when  the  person  defrauded  hands  the  impostor,  not 
goods,  but  a  check.  The  weight  of  authority  again  holds  that  this 
passes  title  and  empowers  the  holder  to  do  exactly  what  the  drawer 
intends  him  to  do.  namely,  endorse  and  cash  it.  Robertson  v.  Coleman 
(1886)  141  Mass.  231:  United  States  v.  National  Exchange  Bank  (C.  C. 
1891)  45  Fed.  163;  Land  T.  &  T.  Co.  v.  Northwestern  Bank  (1900) 
196  Pa.  St.  230.  It  is  strongly  urged  against  this  view  that  in  effect 
it  merely  legalizes  forgery  based  on  successful  fraud,  inasmuch  as  it 
is  the  true  intent  of  the  drawer  to  designate  as  payee  the  person 
named.  Tolman  v.  American  Nat.  Bank  (1901)  22  R.  I.  462.  How- 
ever, assuming  the  jury  to  have  found  the  drawer's  intention  to  pass 
title  to  the  person  before  him,  it  would  seem  that  he  is  in  no  position 
to  raise  the  question  of  forgery.  See  N.  Y.  Neg.  Inst.  Law,  §  42.  The 
second  principal  case,  therefore,  can  be  supported  only  on  the  ground 
that  the  paymaster  did  not  rely  upon  the  physical  presence  of  the  im- 
postors, but  handed  out  the  checks  simply  in  response  to  the  calling  of 
the  assumed  names. 
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Habeas  Corpus — Excessive  Judgment — Availability  of  Writ. — The 
defendant,  having  been  convicted  'under  separate  counts  of  an  indict- 
ment for  offenses  committed  at  the  same  time  as  part  of  a  continuous 
criminal  act,  was  sentenced  to  separate  punishments.  He  satisfied  his 
sentence  for  one  offense  and  then  sought  relief  by  habeas  corpus.  Held, 
the  writ  should  issue.  Stevens  v.  McClaughry  (C.  C.  A.  1913)  207 
Fed.  18. 

The  writ  of  habeas  corpus  may  not  be  used  to  perform  the  function 
of  a  writ  of  error,  1  Bailey,  Habeas  Corpus,  §  33;  Harlan  v.  McOourin 
(1910)  218  U.  S.  442,  for  it  is  an  extraordinary  remedy  lying  only  when 
the  trial  court  has  no  color  of  jurisdiction  or  color  of  acquiring  juris- 
diction, 7  Columbia  Law  Rev.  288,  and  in  favor  of  one  restrained 
under  a  void  as  opposed  to  a  voidable  judgment.  Bray  v.  State  (1903) 
140  Ala.  172.  Since  the  court  here  had  jurisdiction  of  the  action  and 
of  the  defendant,  the  excessive  sentence  may  be  considered,  as  has  been 
held  in  a  very  similar  case,  Moyer  v.  Anderson  (C.  C.  A.  1913)  203 
Fed.  881,  to  be  a  mere  legal  error,  resulting  simply  from  the  failure 
to  charge  the  jury  not  to  convict  upon  two  counts.  That  the  excessive 
punishment  is  unconstitutional,  moreover,  would  apparently  not  aid 
the  petitioner,  under  the  holding  of  the  Supreme  Court  which  refused 
to  release  a  prisoner  held  for  violating  an  unconstitutional  statute. 
Glasgow  v.  Moyer  (1912)  225  TT.  S.  420.  The  weight  of  authority,  how- 
ever, in  accord  with  the  principal  case,  properly  regards  the  excess  of 
the  sentence  as  totally  void,  being  in  fact  beyond  the  jurisdiction  of 
the  court;  People  ex  rel.  Tweed  v.  Liscomb  (1875)  60  N..  Y.  559; 
Munson  v.  McClaughry  (C.  C.  A.  1912)  198  Fed,  72;  Ex  parte  Lange 
(1873)  18  Wall.  163;  habeas  corpus,  therefore,  particularly  when  the 
time  for  bringing  a  writ  of  error  has  passed,  see  Bishop,  Petitioner 
(1898)  172  Mass.  35,  is  the  prisoner's  proper  remedy. 

Highways — Regulation  by  Municipality — Rights  of  Abutting  Land- 
owners.— The  city  of  New  York  passed  an  ordinance  providing  for  the 
establishment  of  public  hack  stands  in  front  of  certain  hotels,  where 
private  stands  had  existed.  Held,  no  rights  are  impaired  by  the  aboli- 
tion of  the  private  stands,  since  the  abutting  owners  cannot  by  con- 
tract grant  any  right  inconsistent  with  the  power  of  the  local  authori- 
ties to  prescribe  reasonable  regulations  for  the  use  of  the  streets. 
Yellow  Taxi-Cab  Co.  v.  Gay  nor  (N.  Y.  1913)  82  Misc.  94;  affirmed, 
App.  Div.  #5064,  N.  Y.  L.  J.,  Dec.  13,  1913. 

The  city  of  Baltimore  established  a  market  in  a  public  highway 
in  front  of  the  defendant's  property,  which  interfered  with  his  right 
of  ingress  and  egress.  Held,  the  ordinance  was  valid  as  an  exercise 
of  the  power  of  the  municipality  to  regulate  public  streets.  State  v. 
Burhett  (Md.  1913)  87  Atl.  514. 

Although,  when  a  railroad  acquires  land  by  condemnation  pro- 
ceedings, the  presumption  is  that  the  deed  passed  the  fee,  Witt  v.  St. 
Paul  &  N.  P.  Ry.  (1888)  38  Minn.  122,  when  the  city  opens  a  right 
of  way  for  a  public  highway  the  presumption  is  that  the  abutting 
owner  retains  the  fee  subject  only  to  the  easement  in  the  public  for 
highway  purposes.  Cox  v.  Louisville  R.  R.  (1874)  48  Irfd.  178;  Robert 
v.  Sadler  (1887)  104  N.  Y.  229.  This  presumption  may  be  overcome, 
however,  by  an  express  grant  of  the  fee,  Smith  v.  Street  R.  R.  (1889) 

87  Tenn.  626,  or  by  statute  as  in  New  York  City  where  the  city  acquires 
the  fee  in  trust  that  the  street  be  kept  open  to  the  public.  Lahr  v. 
Metropolitan   El.  Ry.   (1887)   104  N.  Y.  268.     Where  the  fee  of  the 
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public  highway  is  in  the  abutting  owner,  if  the  city  uses  the  street 
for  other  than  strict  highway  purposes  such  owner  can  maintain  tres- 
pass or  ejectment  for  the  additional  burden  imposed  upon  his  land. 
McCaffrey  v.  Smith  (X.  Y.  1886)  41  Hun  117;  Matter  of  Rapid 
Transit  R.  R.  Comm'rs  (1909)  197  X.  Y.  81.  When,  however,  the 
fee  is  in  the  city,  as  in  the  principal  cases,  the  owner  has  no  remedy 
unless  the  use  of  the  street  becomes  a  nuisance,  G.  R.  &  I.  R.  R.  v. 
Heisel  (1878)  38  Mich.  62.  or  interferes  with  his  easement  of  light 
and  air,  cf.  Lahr  v.  Metropolitan  EL  Ry.  supra,  or  his  right  of  ingress 
and  egress.  Lamm  v.  St.  P.  M.  &  0.  Ry.  (1890)  45  Minn.  71.  In  the 
first  principal  case,  since  the  taxicab  stands  did  not  injure  the  abutting 
owner  in  any  of  these  ways,  the  ordinance  was  properly  upheld.  In 
the  second  case,  however,  the  owner's  right  of  ingress  and  egress  was 
.materially  impaired,  and  it  is  therefore  submitted  that  the  ordinance 
should  have  been  declared  invalid. 

Ixtkrstatf.  Commerce — Opera — Sherman  Anti-Trist  Law. — In  an 
action  brought  to  enjoin  the  defendant  from  producing  opera  in  Xew 
York  in  violation  of  a  covenant  not  to  give  opera  in  Xew  York  or 
Boston,  it  was  urged  that  the  contract  was  void  as  violative  of  the 
Sherman  Anti-Trust  Law.  Held,  the  giving  of  opera  in  different 
states  is  not  interstate  commerce.  Metropolitan  Opera  Co.  v.  Ham- 
merstein  (X.  Y.  Sup.  Ct.)  X.  Y.  L.  J.,  Dec.  8,  1913. 

To  come  within  the  scope  of  the  Sherman  Act  the  contract  must 
directlv  effect  the  restraint  of  commerce  among  the  states;  Anderson  v. 
United  States  (1898)  171  U.  S.  604;  see  Williams  v.  Fears  (1900)  179 
U.  S.  270;  the  question,  therefore,  is  whether  the  restraint  is  imposed 
upon  an  activity  which  actually  did  involve  interstate  commerce  and 
not  whether  the  enterprise  might  not  have  been  so  conducted  as  not  to 
involve  interstate  commerce.  Even  though  plays  are  not  articles  of 
trade,  People  v.  Klaw  (X.  Y.  1907)  55  Misc.  72,  and  theatrical  pro- 
duction is  not  a  trading  pursuit,  In  re  Oriental  Society  (D.  C.  1900) 
104  Fed.  975,  the  fact  remains  that  an  essential  element  of  the  enter- 
prise as  the  defendant  actually  conducted  it  prior  to  the  contract  in 
question  did  in  fact  require  the  transportation  from  one  state  to  an- 
other of  persons  and  goods.  The  analogy  to  be  drawn  from  Hoke  v. 
United  States  (1913)  227  IT.  S.  308  cannot  be  dismissed  by  the  argu- 
ment that  the  case  was  decided  under  the  special  authority  of  the 
"White  Slave  Act",  for  that  act  is  valid  only  if  the  transportation  of 
women,  for  whatever  purpose,  is  interstate  commerce.  The  situation, 
moreover,  seems  to  come  within  the  test  laid  down  in  a  case  which 
likewise  did  not  involve  a  trading  pursuit,  International  Text  Book  Co. 
v.  Pigg  (1910)  217  U.  S.  91,  that  "importation  from  one  state  into 
another  is  the  test  of  interstate  commerce  and  every  negotiation  be- 
tween citizens  of  different  states  which  contemplates  and  causes  such 
importation  is  a  transaction  of  interstate  commerce."  That  the  defend- 
ant was,  probably,  both  the  consignor  and  consignee  of  his  shipments 
will  hardly  be  enough  to  take  the  case  from  the  application  of  this 
rule.  The  case  of  Cincinnati  Packet  Co.  v.  Bay  (1906)  200  U.  S.  179 
seems  distinguishable,  for  since  the  termini  of  the  defendant's  route 
were  within  the  same  state,  the  plaintiffs  monopoly  was  plainly  in- 
tended to  extend  only  to  that  state;  in  the  principal  case,  however,  the 
parties  evidently  included  two  states  within  the  scope  of  their  agree- 
ment. Disregarding,  then,  the  fact  that  the  defendant  might  possibly 
have  conducted  his  operation  without  making  a  single  interstate  ship- 
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ment,  inasmuch  as  the  normal  course  of  his  business  did  in  fact  require 
these  shipments  from  New  York  to  Boston,  and  since  the  direct  effect 
of  the  contract  was  to  prevent  these  shipments,  the  contract  seems 
clearly  to  put  a  restraint  on  interstate  commerce,  and  if  the  restraint 
is  of  the  proscribed  degree,  it  should  come  within  the  prohibition  of  the 
statute. 

Landlord  and  Tenant — Covenant  not  to  Assign — Liability  of  As- 
signee for  Rent  after  Reassignment. — The  plaintiff  leased  to  A  who 
covenanted  not  to  assign  without  the  former's  consent.  A  assigned  to 
B  with  the  consent  of  the  plaintiff,  subject  to  all  covenants  of  the 
lease.  Thereafter  B  assigned  back  to  A  without  the  consent  of  the 
plaintiff,  who  now  sues  B  for  rent  accruing  after  the  reassignment. 
Held,  the  defendant  is  not  liable.  Meyer  v.  Alliance  Investment  Co. ' 
(N.  J.  1913)  87  Atl.  476. 

Since  the  rule  in  Dumpor's  Case,  see  11  Columbia  Law  Rev.  627, 
is  generally  not  applied  to  covenants,  1  Tiffany,  Landlord  &  Tenant 
946;  but  see  Seifke  v.  Koch  (N.  Y.  1866)  31  How.  Pr.  383,  so  as  to 
discharge  a  covenant  not  to  assign  because  there  has  once  been  an 
assignment  with  the  consent  of  the  lessor,  the  assignee  would,  of 
course,  be  liable  for  breach  of  that  covenant  in  those  jurisdictions 
where  a  covenant  not  to  assign  without  consent  runs  with  the  land. 
1  Tiffany,  Landlord  &  Tenant  936 ;  McEacham  v.  Colton,  L.  R.  [1902] 
App.  Cas.  104.  The  suit  in  the  principal  case,  however,  was  based 
not  on  breach  of  the  covenant  but  on  the  failure  to  pay  rent  accruing 
after  the  reassignment.  The  case,  therefore,  falls  within  the  normal 
rule  that  although  a  lessee  is  not  discharged  from  the  duty  to  pay  rent 
by  the  assignment  of  the  lease,  11  Columbia  Law  Rev.  271,  neverthe- 
less the  liability  of  the  assignee  of  the  leasehold,  being  founded  on 
privity  of  estate,  Paul  v.  Nurse  (1828)  8  Barn.  &  C.  486;  Salisbury 
v.  Shirley  (1884)  66  Cal.  223,  endures  only  so  long  as  the  privity  con- 
tinues, and  hence  terminates  upon  the  assignment  of  the  unexpired 
term  to  another.  Stern  v.  Florence  Sewing  Machine  Co.  (N.  Y.  1876) 
53  How.  Pr.  478.  Of  course,  if  the  assignee  expressly  agrees  with  the 
lessor  to  perform  the  covenants  in  the  lease,  he  would  be  liable  for 
rents  accruing  even  after  the  reassignment,  Consumer  s  Ice  Co.  v.  Bix- 
ler  &  Co.  (1896)  84  Md.  437,  and  if  such  agreement  is  made  with  the 
assignor  alone,  recovery  may  be  had  in  those  jurisdictions  where  a 
third  person  is  permitted  to  sue  under  a  contract  made  for  his  benefit. 
Wilson  v.  Lunt  (1898)  11  Colo.  App.  56;  Springer  v.  De  Wolf  (1902) 
194  111.  218.  It  is  well  settled,  however,  that  taking  an  assignment 
"subject  to  covenants"  is  not  an  assumption  of  them.  Dassori  v. 
Zarek  (N.  Y.  1902)  71  App.  Div.  538;  Consolidated  Coal  Co.  v.  Peers 
(1897)  166  111.  361. 

Libel  and  Slander — Privilege — Report  of  Judicial  Proceedings. — 
The  defendant  published  a  full  and  fair  account  of  a  criminal  pro- 
ceeding before  a  magistrate,  in  which  the  latter  had  no  jurisdiction 
of  the  accused.  Held,  the  report  was  privileged.  Lee  v.  Brooklyn 
Union  Pub.  Co.  (1913)  209  N.  Y.  245. 

The  principal  case  excuses  the  apparent  injustice  involved  in  privi- 
leging the  report  of  a  preliminary  investigation  before  a  magistrate, 
even  though  an  utterly  unfounded  accusation  is  spread  before  the  pub- 
lic, partly  on  the  theory  that  since  the  proceeding  was  in  open  court, 
the  defendant  might  properly  report  to  the  public  what  the  public 
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itself  had  a  right  to  witness.  See  Stockdale  v.  Hansard  (1839)  9  A.  & 
E.  1,  212.  It  is  to  be  noted,  however,  that  the  privilege  accorded  on 
principles  of  public  policy  to  one  making  an  accusation  to  a  magis- 
trate is  based  on  the  exigencies  of  the  occasion  and  does  not  extend  to 
one  who  publishes  it  out  of  court.  The  privilege  accorded  to  the 
latter  is  rather  to  be  founded  on  the  vital  concern  of  the  public  in 
the  proper  administration  of  justice.  See  Rex  v.  Wright  (1799)  8  D. 
&.  E.  293,  298.  Thus,  in  spite  of  the  fact  that  the  public  may  examine 
the  pleadings  of  the  parties  in  the  court  room,  a  publication  of  their 
contents  is  not  privileged  until  they  have  been  presented  for  the  de- 
termination of  the  court,  since  a  perusal  of  them  before  that  time 
throws  no  light  on  the  administration  of  justice.  See  Cowley  v.  Pulsi- 
fer  (1884)  137  Mass.  392;  Kimball  v.  Post  Pub.  Co.  (1908)  199 
Mass.  24S.  Whenever,  therefore,  a  properly  constituted  judicial  tri- 
bunal takes  any  action,  a  fair  report  of  its  proceedings  is  privileged, 
Kimber  v.  Press  Assn.,  L.  R  [1893]  1  Q.  B.  65,  if  the  public  has  a 
legitimate  interest  therein  and  the  publisher  is  not  actuated  by  malice. 
And  it  would  seem  that  where  a  magistrate  is  empowered  to  enter  upon 
an  inquiry,  even  if  he  determines  that  the  case  is  not  a  proper  one 
for  the  exercise  of  his  jurisdiction,  inasmuch  as  he  had  jurisdiction  to 
determine  that  very  fact,  the  proceeding  is  judicial.  Beiser  v.  Scripps- 
McRae  Pub.  Co.  (1902)  113  Ky.  383;  but  see  Byers  v.  Meridian  Print. 
Co.  (1911)  84  Oh.  St.  408. 

Municipal  Corporations — Enforcement  of  Special  Assessment 
against  Railroad  Right  of  Way. — The  defendant  city  levied  a  special 
assessment  for  a  street  improvement  against  a  portion  of  the  plaintiff's 
right  of  way,  and  sought  to  enforce  the  assessment  by  sale  of  the 
property.  To  the  plaintiffs  bill  to  restrain  the  sale,  defendant  de- 
murred. Held,  the  demurrer  could  be  overruled.  City  of  Decatur  v. 
Southern  Ry.  (Ala.  1913)  62  So.  855.    See  Notes,  p.  61. 

Mutual  Benefit  Associations — Wrongful  Expulsion  of  Member — 
Action  for  Damages. — The  plaintiff  alleged  that  he  had  been  wrong- 
fully expelled  from  membership  in  a  mutual  benefit  society.  Held,  that 
he  might  sue  for  damages  and  was  not  remitted  to  mandamus  to  compel 
reinstatement.  D'Aloia  v.  Unione  Fratellanza  Italiana  (N.  J.  1913)  87 
Atl.  472. 

In  England  a  member  of  a  beneficial  association  is  refused  damages 
for  his  wrongful  expulsion,  on  the  theory  that  since  the  disfranchise- 
ment was  void,  he  has  suffered  no  injury.  Wood  v.  Wood  (1874)  L.  R 
9  Ex.  190;  but  see  Benson  v.  Screwmen's  Benevolent  Assn.  (1893)  2 
Tex.  Civ.  App.  66.  The  same  result  was  obtained  by  the  Supreme 
Court  of  Rhode  Island  on  the  ground  that  the  demand  for  damages 
instead  of  for  reinstatement  by  mandamus  was  a  waiver  of  the  wrong; 
Lavalle  v.  Soc.  St.  Jean  Baptiste  (1892)  17  R  I.  6S0;  the  court  also 
pleaded  the  difficulty  of  ascertaining  the  amount  of  damages.  The 
weight  of  authority,  however,  supports  the  principal  case  in  granting 
a  wrongfully  disfranchised  member  the  right  to  recover  actual  dam- 
ages commensurate  with  the  extent  of  his  injury,  Thompson  v.  Grand 
International  Brotherhood  (1905)  41  Tex.  Civ.  App.  176,  on  the  theory 
that  he  has  been  unlawfully  deprived  of  property  rights.  Ludowishi  v. 
Benevolent  Society  (1S88)  29  Mo.  App.  337;  Washington  Beneficial 
Society  v.  Bacher  (1853)  20  Pa.  425.  Moreover,  he  need  not  first 
exhaust   his   remedies   within    the   organization,    Thompson   v.    Grand 
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International  Brotherhood,  supra;  Malmsted  v.  Minneapolis  Aerie 
(1910)  111  Minn.  119;  but  see  Blumenfeld  v.  Korschuch  (1891)  43  111. 
App.  434,  unless  he  has  expressly  agreed  to  do  so.  Ocean  Castle  v. 
Smith  (1896)  58  N.  J.  L.  545;  see  13  Columbia  Law  Rev.  752.  While 
the  bringing  of  an  action  for  damages  has  been  held  a  waiver  of  the  right 
to  mandamus,  Ohio  v.  Lipa  (1876)  28  Oh.  St.  665,  a  member  restored 
by  mandamus  has  nevertheless  been  subsequently  granted  damages  for 
the  expulsion.  Merschiem  v.  Musical  Mut.  Protective  Union  (N.  Y. 
1890)  24  Abb.  N.  C.  252.  Clearly,  therefore,  the  plaintiff  is  not  re- 
mitted to  mandamus,  but  has  an  election  of  remedies.  Ellis  v.  Alta 
Friendly  Soc.  (1901)  16  Pa.  Sup.  Ct.  607;  2  Bacon,  Benefit  Societies 
(3rd  ed.)  §  442. 

Negotiable  Instruments — Confession  of  Judgment — Subsequent 
Holder. — A  promissory  note  contained  a  power  of  attorney  to  con- 
fess judgment,  without  specifying  in  whose  favor  the  confession  could 
be  made.  Held,  the  power  was  effective  in  favor  of  an  indorsee.  Jar- 
rett  v.  Sippely  (Mo.  1913)  157  S.  W.  975.  , 

Inasmuch  as  a  power  of  attorney  is  not  negotiable,  it  was  the 
ancient  rule  that  a  note  which  contained  a  warrant  of  attorney  to 
confess  judgment  was  thereby  rendered  non-negotiable.  Overton  v. 
Tyler  (1846)  3  Pa.  346.  Later  cases,  however,  have  regarded  the  power 
of  attorney  as  distinct  from  the  instrument  and  of  no  effect  upon  its 
negotiability,  Clements  v.  Hull  (1878)  35  Oh.  St.  141,  and  this  view 
is  now  embodied  in  the  Uniform  Neg.  Inst.  Law  §  5  (2) ;  N.  Y.  Neg. 
Trat.  Law  §  24  (2).  Moreover,  it  is  now  well  established  that  when 
the  maker  clearly  confers  the  authority  to  confess  judgment  in  favor 
of  any  holder,  such  authority  can  be  invoked  in  favor  of  a  transferee. 
Clements  v.  Hull,  supra;  Vennum  v.  Mertens  (1906)  119  Mo.  App. 
461.  But  when  the  warrant  of  attorney  either  names  the  payee  or,  as 
in  the  principal  case,  fails  to  specify  in  whose  favor  the  confession 
may  be  made,  some  courts  have  been  unwilling  to  interpret  the  inten- 
tion of  the  maker  as  extending  to  subsequent  holders,  and  have  conse- 
quently held  that  any  such  authority  is  extinguished  by  the  transfer 
of  the  note.  Rasmussen  v.  Hagler  (1906)  15  N.  Dak.  542;  Spence  v. 
Emmerine  (1889)  46  Oh.  St.  433;  contra,  Shepherd  v.  Wood  (1897) 
73  111.  App.  486.  These  decisions  are  predicated  on  the  well  estab- 
lished rule  of  agency  that  a  warrant  of  attorney  must  be  strictly 
construed.  Story,  Agency,  §  68;  see  Manufacturers'  Bank  v.  St.  John 
(N.  Y.  1843)  5  Hill  497.  It  would  seem,  however,  that  in  the  absence 
of  any  express  designation  of  the  payee,  the  intention  of  the  maker  to 
authorize  the  confession  in  favor  of  an  indorsee  is  sufficiently  plain  to 
justify  the  conclusion  reached  in  the  principal  case.  Shepherd  v. 
Wood,  supra. 

Officers — Contracts  with  the  State — Recovery  on  Quantum  Meruit. 
— The  plaintiff  corporation,  of  which  N  was  president,  sued  the  state 
to  recover  on  a  contract  entered  into  while  N  was  state  senator.  The 
state  constitution  forbade  any  member  of  the  legislature  to  be  inter- 
ested, directly  or  indirectly,  in  any  contracts  entered  into  with  the 
state,  and  made  all  such  unauthorized  contracts  void.  Held,  recovery 
denied,  either  on  the  express  contract  or  on  a  quantum  meruit.  Nor- 
lech  &  Nicholson  Co.  v.  State  (S.  Dak.  1913)  142  N.  W.  847. 

Although,  in  the  absence  of  statute,  the  contract  of  an  officer  with  a 
state  or  municipality  is  not  void  in  its  essence,  Smith  v.  Dandridge 
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(1911)  98  Ark.  38,  it  is  rendered  voidable  by  the  situation  of  the 
parties,  Concordia  v.  Hagaman  (1895)  1  Kan.  App.  35;  cf.  Smith  v. 
Albany  (1875)  61  N.  Y.  444;  contra,  Albright  v.  Chester  (S.  Car. 
1856)  9  Rich.  L.  399,  and  this  rule  is  equally  applicable  where  the 
officer  would  become  a  beneficiary  under  the  contract,  by  occupying 
the  status  of  stockholder  or  director  in  the  contracting  corporation. 
San  Diego  v.  San  Diego  etc.  R.  R.  (1872)  44  Cal.  106.  But,  since 
the  thing  contracted  for  is  not  in  itself  illegal,  the  contractor,  in 
the  absence  of  fraud,  see  Xiles  v.  Muzzy  (1875)  33  Mich.  61,  is  allowed 
a  recovery  in  quantum  meruit,  where  the  government  has  been  bene- 
fited at  his  expense,  Smith  v.  Dandridge,  supra,  under  the  unwar- 
ranted assumption  that  the  contract  has  been  ratified,  and  this  not- 
withstanding the  fact  that  the  contractor  is  presumed  to  know  the 
law  and  therefore  to  have  contracted  at  his  peril.  Under  such  statute* 
as  are  construed  as  merely  expounding  the  common  law,  the  results 
reached  have  been  much  the  same.  Grand  Island  Gas  Co.  v.  West 
(1880)  28  Xeb.  bo'2;  see  Diver  v.  Keokuk  Savings  Bank  (1905)  126 
la.  691.  Where,  however,  the  statute  is  penal,  Dallas  v.  Sea  Island 
City  (X.  J.  L.  1913)  87  Atl.  467,  or  makes  the  contract  void,  as  in 
the  principal  case,  the  thing  contracted  for  is  itself  against  public 
policy,  see  Pickett  v.  School  District  (1870)  25  Wis.  551,  558,  and 
the  contractor  is  refused  protection  or  relief.  McCarthy  v.  Blooming- 
ton  (1906)  127  111.  App.  215;  cf.  McXay  v.  Lou-ell  (1908)  41  Ind. 
App.  627;  see  4  Columbia  Law  Rev.  379. 

Parent  and  Child — Habeas  Corpus  for  Custody  of  Child — Res  Ad- 
judicata. — The  plaintiff,  having  unsuccessfully  sued  out  a  writ  of 
habeas  corpus  for  the  custody  of  her  child,  who  had  formerly  been 
entrusted  to  the  defendant  upon  a  decree  of  divorce,  makes  another 
application  for  the  writ.  Held,  the  decision  on  one  writ  for  custody  is 
res  adjudicata  and  precludes  the  issuance  of  a  second  writ  upon  the 
same  state  of  facts.  Knapp  v.  Tolan  (N.  Dak.  1913)  142  N.  W.  915. 
The  respondent,  who  had  been  appointed  guardian  of  the  infants 
in  controversy  by  the  probate  court  of  St.  Louis,  having  obtained  a 
writ  of  habeas  corpus  against  the  present  petitioner,  was  awarded  their 
custody.  Petitioner  now  applies  for  a  writ.  Held,  res  adjudicata 
applies  until  the  condition  of  the  person  whose  status  is  in  question 
is  changed.    In  re  Breck  (Mo.  1913)  158  S.  W.  843.    See  Notes,  p.  77. 

Process — Misnomer  of  Defendant — Jurisdiction. — In  an  action 
against  A.  S.  Deleplane,  the  only  service  was  by  publication  addressed 
to  A.  L.  Deleplane.  Held,  on  a  collateral  attack,  no  jurisdiction  had 
been  obtained  over  the  defendant.  Gibson  v.  Foster  (Colo.  App.  1913) 
135  Pac.  121. 

It  seems  to  be  settled  in  New  York  that  where  misnamed  process 
is  served  personally,  jurisdiction  is  acquired  only  if  the  summons  fairly 
apprises  the  partv  served  that  the  action  is  against  him.  Stuyvesant 
v.  Weil  (1901)  167  N.  Y.  421 ;  Schoellkopf  v.  Ohmeis  (N.  Y.  1895)  11 
Misc.  253;  but  see  Whittlesey  v.  Frantz  (1878)  74  N.  Y.  456;  Code  of 
Civil  Procedure  §  1777.  The  almost  universal  rule,  however,  is  that  if 
a  summons  is  personally  served  upon  the  party  intended,  the  court  has 
jurisdiction  no  matter  how  great  the  misnomer.  Lang  maid  v.  Puffer 
(11-56)  73  Mass.  37S ;  First  Nat.  Bank  v.  Joggers  (1869)  31  Md.  38; 
Jones  v.  Union  Pac.  R.  R.  (1909)  84  Neb.  121;  contra,  Neil-MUlard 
Co.  v.   Oweiis   (1902)    115   Ga.   959.     This  rule,   which  embodies  the 
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practice  at  common  law,  Chitty,  Pleading  *467;  Smith  v.  Patten  (1815) 
6  Taunt.  115,  declining  to  follow  Cole  v.  Hindson  (1795)  6  T.  R. 
234,  seems  more  in  accord  with  principle,  since  the  name  is  only  one 
means  of  identification.  Robertson  v.  Coleman  (1886)  141  Mass.  231. 
In  the  case  of  constructive  service,  however,  the  defendant,  even  should 
he  see  the  misnamed  summons,  would  not  have  the  same  reason  for 
believing  himself  to  be  the  party  intended.  The  cases  generally,  there- 
fore, require  that  the  name  used  should  so  far  resemble  the  true  name 
that  the  defendant,  should  he  see  it,  would  be  fairly  apprised  of  the 
action  against  him:  White  v.  Lumber  Co.  (1912)  240  Mo.  14:  this 
rule  is  often  applied  by  the  much  vexed  idem  sonans  test,  Puckett  v. 
Hetzer  (1910)  82  Kan.  726,  although  it  would  seem  that  in  this  class 
of  cases  the  appearance  of  the  name  should  be  at  least  as  important  as 
its  sound.  See  Kelly  v.  Kuhnhausen  (1908)  51  Wash.  193.  It  is 
usually  held  that  an  error  in  the  middle  initial  is  immaterial;  Collins 
v.  Board  of  Supervisors  (la.  1912)  138  N.  W.  1095;  Johnson  v.  Day 
(1891)  2  N.  Dak.  295;  but  it  would  seem  that  should  the  mistake  have 
a  tendency  to  mislead,  the  technical  rule  that  such  initial  is  no  part 
of  a  name,  but  see  Terry  v.  Sisson  (1878)  125  Mass.  560,  ought  not 
to  govern.     See  D'Autremont  v.  Anderson  Co.  (1908)  104  Minn.  165. 

Release — Reputation  for  Fraud — Necessity  of  Tender  of  Consid- 
eration.— To  a  plea  of  compromise  and  settlement,  the  plaintiff  replied 
that  the  compromise  had  been  procured  by  the  defendant's  fraudulent 
representations  as  to  his  solvency.  Held,  the  reply  was  bad,  as  it  did 
not  allege  a  return  or  tender  of  the  money  received  in  settlement. 
Putnam  v.  Boyer  (Mo.  App.  1913)  158  S.  W.  861. 

Since  a  defrauded  party  to  a  contract  is  not  entitled  to  rescind 
without  tendering  back  the  consideration  he  has  received,  see  8  Colum- 
bia Law  Rev.  123,  there  seems  to  be  no  logical  reason  why  tender 
should  not  be  equally  a  condition  precedent  to  a  legal  action  based  on 
repudiation  of  a  fraudulent  release.  Gould  v.  Cayuga  Nat.  Bank 
(1881)  86  N.  Y.  75;  Drohan  v.  Lake  Shore  etc.  Ry.  (1894)  162  Mass. 
435;  Jordy  v.  Dunlevie  (Ga.  1913)  77  S.  E.  162.  But  if  the  fraud 
was  such  as  to  prevent  the  plaintiff's  mind  from  following  his  act,  it  is 
usually  held  that  since  the  release  is  void  and  not  merely  voidable, 
there  is  nothing  to  rescind  and  no  tender  is  required.  Herman  v. 
Fitzgibbons  Boiler  Co.  (N.  Y.  1910)  136  App.  Div.  286;  Michalsky 
v.  Centennial  Brewing  Co.  (Mont.  1913)  134  Pac.  307.  A  few  cases, 
however,  go  to  extremes  to  hold  such  releases  merely  voidable,  and 
require  tender.  See  Heck  v.  Mo.  Pac.  Ry.  (C.  C.  1906)  147  Fed.  775; 
Western  Ry.  v.  Burke  (1895)  97  Ga.  560;  Birmingham  Ry.  v.  Jordan 

(1910)  170  Ala.  530.  Some  cases  which  hold  tender  unnecessary  are 
distinguishable  on  the  ground  either  that  it  is  clear  from  the  circum- 
stances that  a  tender  would  not  have  been  accepted,  Woods  v.  Wik- 
strom  (Ore.  1913)   135  Pac.  192;  see  Carroll  v.  United  Railways  Co. 

(1911)  157  Mo.  App.  247,  or  that  the  money  received  for  the  release 
was  concededly  due  upon  the  original  claim,  and  consequently  no 
injustice  resulted  from  merely  setting  it  off  against  such  claim.  See 
Pierce  v.  Wood  (1851)  23  N.  H.  519;  Kley  v.  Healy  (1891)  127  N.  Y. 
555.  But  there  is  a  well-defined  line  of  decisions  denying  the  necessity 
of  tender  in  any  of  these  cases.  St.  Louis  R.  R.  v.  Richards  (1909) 
23  Okla.  256;  Sanford  v.  Royal  Ins.  Co.  (1895)  11  Wash.  653.  Al- 
though this  result  leaves  the  defendant  unprotected  should  he  owe  less 
upon  the  unliquidated  original  liability  than  he  paid  for  the  release, 
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it  is  not  likely  to  produce  injustice;  for  if  the  release  was  procured 
fairly,  it  would  be  a  complete  defense;  if,  on  the  other  hand,  it  was 
induced  by  fraud,  the  defendant  is  entitled  to  little  consideration,  par- 
ticularly since  the  consideration  in  such  a  case  was  probably  grossly 
inadequate. 

Sales — Transfer  of  Title — Weighing  of  Goods  to  Ascertain  Price. — 
The  plaintiff  sold  wheat  to  M  at  a  fixed  price  per  bushel,  the  total 
price  to  be  determined  by  weight  taken  after  delivery.  M  sold  to  the 
defendant  and  became  insolvent  before  the  weighing  was  done.  Held, 
the  passing  of  title  was  not  conditional  upon  the  weight's  being  ascer- 
tained. Welch  Co.  v.  Lahart  Elevator  Co.  (Minn.  1913)  142  N.  W.  828. 
Where  the  parties  have  failed  to  disclose  their  intention,  there  is  no 
presumption  that  they  desire  to  postpone  the  passing  of  title  because 
the  stipulation  is  for  future  delivery  of  specific  goods  in  a  deliverable 
state.  Burdick,  Sales  (3rd  ed.)  §  91.  Such  a  presumption,  however, 
is  raised  when  the  seller  engaged  to  do  something  to  the  goods  to  put 
them  in  such  condition,  Blackburn,  Sales  (2nd  ed.)  175;  The  Elgee 
Cotton  Cases  (1874)  22  Wall.  180,  and  title  will  not  be  transferred 
until  the  stated  condition  is  performed.  Semple  v.  Lumber  Co.  (1909) 
142  la.  586;  Wesoloski  v.  Wysoski  (1904)  186  Mass.  495.  This  prin- 
ciple is  particularly  applicable  where  the  agreement  is  for  the  sale  of 
goods  which  must  of  necessity  be  weighed,  measured,  or  tested  for  the 
purpose  of  identification,  since  the  act  is  necessary  to  ascertain  the 
subject  matter.  Rosenthal  Bros.  v.  Kahn  Bros.  (1890)  19  Ore.  571; 
Frost  v.  Woodruff  (1870)  54  111.  155.  But  this  presumption  is  not 
conclusive.  Byles  v.  Colier  (1884)  54  Mich.  1.  Where,  however,  as 
in  the  principal  case,  the  goods  are  ascertained,  and  the  act  to  be 
performed  is  only  for  the  purpose  of  determining  the  total  price  to  be 
paid  under  the  contract,  there  would  seem  to  be  no  justification  for 
holding  that  the  title  would  not  pass  at  once,  Fiddyment  v.  Johnson 
(1912)  18  Cal.  App.  339;  Sanger  v.  Waterbury  (1889)  16  N.  Y.  371; 
cf.  Nicholson  v.  Taylor  (1858)  31  Pa.  128,  and  the  conclusion  reached 
bv  the  court  is  supported  not  only  by  the  weight  of  authority,  but  by 
the  Uniform  Sales  Act.    N.  Y.  Pers.  Prop.  Law  §  100. 

Transfer  Tax — Deposit  under  Two  Names — Gifts  Inter  Vivos. — De- 
cedent deposited  money  to  the  account  of  herself  and  husband  as  joint 
owners,  giving  either  party  the  right  to  draw  it  out,  the  survivor  to 
take  all.  Before  her  death,  the  husband  at  her  request  drew  out  a  por- 
tion of  this  sum  for  his  own  use.  Held,  the  transfer  tax  may  be  as- 
sessed only  upon  the  residue.  In  re  Von  Bernuth's  Estate  (Surr.  Ct. 
1913)  143  N.  Y.  Supp.  672. 

It  seems  clear  that  the  appropriation  of  part  of  the  fund  by  the 
husband  was  a  gift  inter  vivos,  not  made  in  contemplation  of  death 
and  hence  not  subject  to  the  transfer  tax.  For  the  principles  ap- 
plicable to  the  proposition  that  the  sum  subject  to  joint  ownership 
comes  within  the  provisions  of  the  Tax  Law,  see  13  Columbia  Law 
Rev.  657. 

Vendor  and  Purchaser — Vendor's  Lien — Negotiation  of  Lien  Notes. 
— A  grantor  of  land,  who  had  received  as  consideration  a  series  of 
notes  which  were  a  lien  on  the  land,  endorsed  several  of  them  with- 
out recourse,  stating  that  they  were  a  prior  incumbrance  on  the  land. 
Held,  the  notes  so  transferred  are  entitled  to  a  prior  lien.  Martin  v. 
Gray  (Tex.  1913)   159  S.  W.  118. 
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Since  a  grantor  of  land  who  indorses  notes  given  in  consideration 
of  the  conveyance  is  liable  upon  his  indorsement,  the  indorsee  is  sub- 
rogated to  the  vendor's  lien  in  order  to  avoid  circuity  of  action;  Pres- 
ton v.  Ellington  (1883)  74  Ala.  133;  and  if  the  vendor  indorses  some 
of  a  number  of  such  notes,  the  same  reason  makes  the  transferee's 
lien  prior  to  that  of  the  vendor.  Walcott  v.  Carpenter  (Tex.  1911)  132  S. 
W.  981.  But  when  such  a  note  is  assigned,  or  indorsed  without  re- 
course, it  is  apparent  that  no  liability  of  the  vendor  attaches,  and  con- 
sequently that  his  interest  in  the  land,  as  security  for  that  particular 
note,  ceases.  Therefore,  on  the  theory  that  the  lien  was  created  by 
Chancery  exclusively  for  the  benefit  of  the  vendor,  but  see  13  Columbia 
Law  Rev.  450,  it  is  generally  held  that  such  an  indorsement  without 
recourse  does  not  carry  with  it  a  lien  in  favor  of  the  indorsee.  Johnson 
v.  Nunnerly  (1875)  30  Ark.  153;  Bankhead  v.  Owen  (1877)  60  Ala. 
457;  see  Smith  v.  Smith  (N.  Y.  1870)  9  Abb.  Pr.  [n.  s.]  420;  but 
see  Cal.  Civil  Code  §  3047;  N.  &  S.  Dak.  Civil  Code  §  1802.  A 
strict  adherence  to  this  doctrine  is  probably  due  to  an  attitude  of 
the  courts  that,  inasmuch  as  a  vendor  has  already  adequate  protection 
by  reason  of  his  right  to  resort  to  attachment  proceedings,  or  to  de- 
mand a  mortgage  at  the  time  of  the  conveyance,  this  lien  is  to  be 
restricted  to  its  narrowest  limits  and  to  be  considered  as  a  ''bare  right  to 
file  a  bill".  See  9  Columbia  Law  Rev.  261.  The  departure  from  the 
general  rule  in  the  principal  case  is  due  to  a  precedent  established  by 
an  earlier  case  in  the  same  jurisdiction,  Neese  v.  Riley  (1890)  77 
Tex.  348,  through  a  failure  to  distinguish  between  the  case  where  the 
vendor  retains  the  title  as  security,  and  a  situation  like  that  in  the 
principal  case,  where  the  title  was  actually  conveyed.  See  Davidson 
v.  Allen  (1858)  36  Miss.  419.  If,  moreover,  such  an  indorsement  is 
incapable  of  passing  the  lien,  it  is  not  apparent  how  the  indorsees 
representation  could  effect  that  result  by  estoppel. 

Wills — Bequest  to  Creditor — Satisfaction  of  Debt. — By  suppressing 
a  will,  an  heir  acquired  the  entire  estate,  including  a  legacy  to  the 
plaintiff;  the  heir  died,  giving  a  legacy  to  the  plaintiff  greater  than 
that  in  the  original  will.  Held,  in  the  absence  of  a  contrary  intention, 
the  legacy  must  be  deemed  a  satisfaction  of  the  obligation.  Pitts  v. 
Van  Orden  (Tex.  1913)  158  S.  W.  1043. 

In  construing  the  intention  of  the  testator,  a  legacy,  in  the  absence 
of  evidence  to  the  contrary,  should  be  regarded  as  a  bounty.  The  rule 
of  the  principal  case,  that  a  legacy  to  a  creditor  is  presumed  to  be  in 
payment  of  the  debt,  provided  that  the  debt  was  contracted  before 
the  making  of  the  will  and  that  the  legacy  is  as  great  as,  or  greater 
than  the  debt,  Talbott  v.  Duke  of  Shrewsbury  (1714)  Prec.  Ch.  394; 
Gardner,  Wills,  571,  originated  in  early  chancery  cases  where  the  obli- 
gation was  not  strictly  enforcible,  and  where  one  gratuity  might  be 
balanced  against  another.  Fowler  v.  Fowler  (1735)  3  P.  Wms.  *353; 
2  Redfield,  Wills,  *185  et  seq.  Its  subsequent  application  to  debts  in 
general  led  to  great  confusion  and  injustice,  see  Eaton  v.  Benton  (N. 
Y.  1842)  2  Hill  576,  so  that  the  courts  came  to  regard  it  with  dissatis- 
faction, and  seized  upon  the  slightest  circumstances  to  take  cases  with- 
out the  rule.  Richardson  v.  Greese  (1743)  3  Atk.  *65;  2  Williams, 
Executors,  *1163  et  seq.  The  exceptions  are  now  so  numerous,  and 
modern  decisions  squarely  supporting  this  fallacious  presumption  so 
few,  that  it  may  fairly  be  deemed  extinct;  see  German  v.  German 
(Tenn.  1869)  7  Cold.  180;  Sheldon  v.  Sheldon  (1892)   133  N.  Y.  1; 
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Williams  v.  Crary  (N.  Y.  1830)  4  Wend.  443;  and  one  state  at  least 
has  abolished  it  by  statute.  Rev.  Civ.  Code  La.,  Art.  1641;  see  Suc- 
cession of  Jackson  (1895)  47  La.  Ann.  1089.  However,  even  if  the 
rule  nominally  survives,  upon  the  court's  assumption  that  the  testator 
in  the  principal  case  occupied  the  position  of  trustee  toward  the  plain- 
tiff, the  court  erred,  for  an  exception  obtains  in  the  case  of  trust  funds. 
Taylor  v.  Taylor  (1858)  4  Jur.  [n.  s.]  1218;  see  Thompson  v.  Wilson 
(1898)  82  I1L  App.  29. 

Wills — Construction* — Precatory  Trusts. — The  testator  provided 
that  the  income  from  the  residue  of  his  estate  was  to  be  paid  to  his 
widow  "for  the  support  of  herself  and  the  maintenance  and  education 
of  her  children."  Held,  the  income  was  impressed  with  a  trust  for  the 
purposes  named,  and  any  amount  above  that  so  needed  was  the  widow's 
own  property.    Johnson  v.  Johnson  (Mass.  1913)  102  N".  E.  465. 

It  has  long  been  settled  that  words  of  request,  entreaty,  or  recom- 
mendation addressed  to  a  legatee  or  devisee  are  sufficient  to  make  the 
latter  a  trustee  for  the  person  in  whose  favor  the  words  are  used,  1 
Jarman,  Wills  (6th  ed.)  868,  but  it  is  a  prerequisite  that  the  subject 
matter  and  object  of  the  intended  trust  shall  be  pointed  out  with 
sufficient  clearness.  Reeves  v.  Baker  (1854)  18  Beav.  372;  see  Hood 
v.  Oglander  (1865)  34  Beav.  513.  The  intention  of  the  testator  may 
be  so  strongly  expressed  as  to  impress  upon  the  gift  an  absolute  trust 
for  the  ultimate  beneficiaries,  depriving  the  donee  of  any  beneficial 
interest  over  and  above  the  purposes  of  the  trust.  Blakeney  v.  Blake- 
ney  (1833)  6  Sim.  52;  Cole  v.  Littlefield  (1853)  35  Me,  439.  A  bequest 
like  that  in  the  principal  case,  however,  is  not  considered  as  coming 
within  that  class,  but  presents,  rather,  the  question  whether  the  words 
express  merely  the  motive  of  the  testator,  or  whether  they  impose  the 
obligation  to  devote  so  much  of  the  bequest  as  shall  be  reasonably 
necessary  to  the  purposes  declared.  There  are  cases  giving  such  clauses 
the  former  interpretation,  Seamonds  v.  Hodge  (1892)  36  W.  Va.  304; 
McCroan  v.  Pope  (1850)  17  Ala.  612;  cf.  Benson  v.  Whittham  (1831) 
5  Sim.  22,  but  the  justice  of  giving  the  children  a  right  which  they 
are  entitled  to  enforce  leads  most  courts  to  the  latter  construction. 
Cou-man  v.  Harrison  (1852)  10  Hare  234;  Hora  v.  Hora  (1863)  33 
Beav.  88.  In  such  case,  the  donee  is  entitled  to  an  exercise  of  discre- 
tion, subject  to  review  by  the  court,  as  to  what  expenditures  are  neces- 
sary for  the  purposes  of  the  trust,  cf.  Cole  v.  Littlefield,  supra,  and 
if  these  purposes  are  satisfied  he  need  not  account  for  the  surplus. 
Hora  v.  Hora,  supra. 

Wills — Joint  and  Mutual  Will  Binding  upon  Survivor. — A  husband 
and  wife  made  a  joint  and  mutual  will  which  the  former,  as  survivor, 
probated.  He  subsequently  made  other  disposition  by  gift  of  a  portion 
of  the  property  received  from  wife's  estate,  and,  by  a  later  will,  of 
his  individual  property.  The  beneficiaries  seek  to  enforce  in  equity 
the  provisions  of  the  joint  will  against  the  donee  and  the  executor  of 
the  second  will.  Held,  two  judges  dissenting,  the  decree  should  issue, 
Rastetter  v.  Hoenninger  (N.  Y.  1913)  157  App.  Div.  553. 

The  early  cases  pronounced  against  the  joint  will  as  unknown  to 
testamentary  law  on  the  ground  of  its  seeming  irrevocability,  1 
Williams,  Executors  (6th  Amer.  ed.)  12;  Hobson  v.  Blackburn  (1822) 
1  Addams'  Eccl.  274;  see  Earl  of  Darlington  v.  Pulteney  (1775)  1 
Cowp.  260,  268,  and  in  some  jurisdictions  a  joint  will  is  prohibited  by 
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statute.  La.  Rev.  Civil  Code  (1908)  Art.  1572;  Porto  Rico  Civil 
Code  (1911)  §  677.  The  later  and  better  judicial  opinion,  however, 
which  for  purposes  of  probate  considers  simply  the  intention  to  make  a 
will  and  the  compliance  with  the  forms  of  testamentary  disposition, 
treats  it  as  capable  of  probate  upon  the  death  of  each  testator,  as  his 
separate  will.  Hill  v.  Harding  (1891)  92  Ky.  76;  In  re  Davis'  Will 
(1897)  120  N.  C  9.  The  apparent  conflict  of  authority  would  seem 
to  be  due  to  a  failure  to  distinguish  between  the  essential  revocability 
of  the  instrument  as  a  will,  and  the  obligation  imposed  by  the  con- 
tractual intention  of  the  testators.  The  weight  of  authority  is  to  the 
effect  that  as  a  will,  it  is  revocable  by  either  party  at  his  option. 
Schumaker  v.  Schmidt  (1870)  44  Ala.  454;  Cawley's  Estate  (1890) 
136  Pa.  628.  If  made  in  compliance  with  a  contract  it  is  still  revoca- 
ble as  a  will,  Page,  Wills,  §  69;  cf.  Matter  of  Gloucester  (1890)  32 
N.  Y.  St.  901,  but  may  be  enforced  in  equity,  the  document  being  suf- 
ficient evidence  to  establish  the  contract.  Rastetter  v.  Hoenninger 
(N.  Y.  1912)  151  App.  Div.  853;  Frazier  v.  Patterson  (1909)  243  111. 
80;  contra,  Wyche  v.  Clappe  (1875)  43  Tex.  543.  This  antecedent 
contract  obligation  assumed  by  him,  and  his  acceptance  of  benefits 
after  probate,  was  properly  held  to  have  imposed  a  trust  upon  the 
husband's  entire  estate,  upon  his  individual  property  as  well  as  upon 
the  property  received  by  his  wife's  will.  Bower  v.  Daniel  (1906) 
198  Mo.  289. 

Wills — Legacies  of  Stock — Specific,  General  and  Demonstrative. — 
The  testator  made  several  bequests  of  "my  preferred  stock  in  the  J.  L. 
Prescott  Co."  At  the  date  of  the  will  he  owned  such  shares  in  excess 
of  the  total  number  bequeathed,  but  before  his  death  he  had  exchanged 
most  of  them  for  first  mortgage  bonds  of  the  same  company.  Held, 
the  legacies  were  demonstrative,  and  the  legatees  were  entitled  to  the 
value  of  the  stock  payable  in  the  bonds.  Spinney  v.  Eaton  (Me.  1913) 
87  Atl.  378. 

The  amount  due  on  a  specified  bond  and  mortgage  was  bequeathed 
in  trust.  After  the  date  of  the  will,  the  testatrix  cancelled  the  mort- 
gage and  mingled  the  proceeds  with  other  funds.  Held,  it  was  a  speci- 
fic legacy  and  was  therefore  adeemed.  In  re  Bouk's  Estate  (Surr.  Ct. 
1913)  141  N.  Y.  Supp.  922.    See  Notes,  p.  74. 
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Essays  in  Taxation.  By  Edwin  R.  A.  Seligman.  Eighth  Edition. 
New   /ork:    The  Macmillan  Company.    1913.    pp.  xi,  707. 

It  is  becoming  increasingly  recognized  that  in  deciding  questions 
involving  the  constitutionality  of  tax  laws  judges  are  influenced  by 
their  views  as  to  the  incidence  of  the  burdens  imposed  and  their  judg- 
ment as  to  the  practical  desirability  of  permitting  those  burdens  to 
rest  where  the  legislature  has  placed  them.  The  constitutional  clauses 
upon  which  the  decisions  are  based  are  not  sufficiently  specific  to  afford 
a  clear  rule  for  guidance  in  determining  whether  any  tax  is  levied  for 
a  public  purpose  or  constitutes  a  burden  on  interstate  commerce  or  on 
property  not  within  the  jurisdiction  of  the  taxing  authority.  Many 
decisions  professedly  based  on  legal  concepts  are  influenced  more  by 
considerations  of  economic  effects.  It  is  of  great  importance,  there- 
fore, that  judges  and  lawyers  should  have  the  benefit  of  the  judgments 
of  those  whose  economic  views  are  the  product  of  wide  observation  and 
trained  critical  powers. 

Professor  Seligman's  numerous  works  on  public  finance  have  amply 
demonstrated  his  superior  fitness  for  this  high  task.  The  eighth  edi- 
tion of  his  Essays  on  Taxation  contains  so  much  new  matter  and  such 
extensive  revision  of  the  treatment  accorded  to  various  topics  in  his 
earlier  editions  that  it  may  well  be  regarded  as  a  new  work.  It  will  be 
especially  welcome  for  its  history  of  tax-reform  during  the  last  two 
decades,  its  review  of  recent  literature  on  the  subject  and  its  analysis 
of  the  reports  of  the  many  public  commissions  which  have  given  con- 
sideration to  the  actual  operation  of  the  tax  laws  in  force  and  to  the 
changes  necessary  to  eliminate  the  defects  which  have  been  found  to 
exist.  There  are  also  valuable  chapters  on  the  general  property  tax, 
the  single  tax,  the  betterment  tax,  the  inheritance  tax,  double  taxation, 
the  classification  of  public  revenues  and  the  problems  arising  from  the 
fact  that  several  taxing  authorities  may  levy  contributions  within  the 
same  geographical  area. 

From  the  standpoint  of  the  lawyer  the  most  important  parts  of 
the  book  are  the  three  chapters  on  the  taxation  of  corporations.  The 
contentions  of  corporations  in  the  United  States  that  various  taxes 
levied  by  the  states  interfere  with  the  freedom  of  interstate  commerce 
or  attempt  to  reach  property  outside  of  the  jurisdiction  of  the  state 
have  occasioned  much  litigation  and  often  with  results  unsatisfactory 
both  from  the  point  of  view  of  consistent  legal  theory  and  from  that  of 
economic  wisdom  or-  expediency.  Professor  Seligman  is  acute  in 
his  analysis  of  these  results  and  suggestive  in  his  proposals  for  obtain- 
ing better  ones.  He  has  possibly  overestimated  the  necessary  effect  of 
decisions  declaring  invalid  certain  state  taxes  on  the  ground  that  they 
impose  unconstitutional  burdens  on  patent  rights  (page  224)  or  on 
interstate  commerce  (page  267).  It  is  true  that  these  decisions  have 
enabled  certain  property  thus  far  to  evade  its  due  share  of  burdens. 
But  many  of  these  evils  may  be  corrected  by  the  imposition  of  taxes 
by  the  national  government.  It  is  also  questionable  whether  the 
Supreme  Court  in  determining  whether  taxes  on  receipts  of  interstate 
railroads  were  an  unconstitutional  burden  on  interstate  commerce  was 
ever  as  much  influenced  by  the  distinction  between  foreign  and  domes- 
tic corporations  as  Professor   Seligman's  brief  statement    (page   266, 
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notes  2  and  3)  might  lead  one  to  infer.  There  is  nothing  in  the 
opinions  in  Leloup  vs.  Port  of  Mobile  and  Crutcher  vs.  Kentucky 
to  indicate  that  the  court  would  have  permitted  the  license  tax  on 
the  business  had  those  engaged  therein  been  agents  of  domestic  rather 
than  of  foreign  corporations.  And  the  basis  of  the  decision  in  Wiggins 
Ferry  Company  vs.  East  St.  Louis  sustaining  a  state  license  tax  on  a 
ferry  seems  to  be  that  the  property  employed  had  its  situs  within  the 
state  rather  than  that  it  was  owned  by  a  domestic  corporation.  But 
whatever  weight  may  at  one  time  have  been  accorded  to  this  distinc- 
tion, it  is  now  definitely  abandoned  (See  pages  268-270). 

It  seems  ungracious  to  suggest  omissions  in  a  work  so  replete  with 
information  and  discriminating  comment,  but  one  would  welcome  a 
fuller  consideration  of  the  application  of  the  so-called  unit  rule  to 
the  valuation  of  interstate  properties  (page  150)  and  a  discussion  of 
the  jurisdictional  questions  which  arise  in  connection  with  the  taxa- 
tion of  inheritances  (Chapter  V).  But  such  omissions  as  the  reader 
may  regret  are  amply  atoned  for  by  the  wealth  of  bibliographical  mate- 
rial appended  to  the  discussion  of  all  the  topics  covered. 

Thomas  Reed  Powell. 

Penal  Philosophy.  By  Gabriel  Tarde.  Translated  by  Rapelje 
Howell,  with  an  editorial  preface  by  Edward  Lindsey,  and  an  intro- 
duction by  Robert  H.  Gault.  (The  Modern  Criminal  Science  Series, 
published  under  the  auspices  of  The  American  Institute  of  Criminal 
Law  and  Criminology.)  Boston:  Little  Brown  &  Co.  1912.  pp. 
xxxii,  581. 

At  the  National  Conference  of  Criminal  Law  and  Criminology  in 
1909  the  American  Institute  of  Criminal  Law  and  Criminology  ap- 
pointed a  committee  of  five  to  select  and  procure  the  translation  and 
publication  of  "important  treatises  on  criminology  in  foreign  lan- 
guages", and  Professor  Tarde's  work  is  the  sixth  in  the  series  to  be 
published.    It  would  have  been  difficult  to  have  made  a  better  choice. 

In  the  foreword  the  author  states  that  the  book  deals  with  three 
different  matters.  First,  the  reconciling  of  moral  responsibility  with 
determinism;  secondly,  a  general  explanation  of  the  criminal  side  of 
societies ;  and  thirdly,  reforms  which  the  author  believes  to  be  necessary. 

After  pointing  out  the  present  crises  both  in  morality  and  in  crimi- 
nal law,  and  discussing  at  length  the  various,  existing  theories  of 
responsibility  which  he  finds  unsatisfactory,  the  author  develops  his 
own  theory  based  upon  the  continued  mental  and  moral  identity  of 
the  accused,  and  his  similarity  to  the  society  in  which  the  crime  was 
committed.  Of  these  two  elements,  however,  the  former,  i.  e.,  the 
continued  identity  of  the  accused,  is  vastly  more  important. 

In  order  then  to  have  complete  and  absolute  responsibility  the 
"myself"  who  is  tried  must  be  the  identical  "myself"  who  committed 
the  act  and  any  diminution  of  this  identity  decreases  the  responsibility. 
Certainly  there  is  neither  mental  nor  moral  identity  between  the  "my- 
self" who  hasf  killed  a  man  in  an  epileptic  fit  and  the  "myself"  existing 
between  the  recurring  attacks  of  this  malady.  In  social  similarity  the 
author  finds  the  other  factor  necessary  to  complete  responsibility. 
Obviously  it  would  be  unfair  to  hold  a  savage  suddenly  set  down  in 
the  midst  of  us  to  the  same  degree  of  accountability  as  a  life-long 
member  of  the  community,  nor  would  it  be  necessary  to  do  so  on 
account  of  the  deterrent  effect  of  punishment  upon  the  members  of 
the  community. 

Passing  from  the  theory  of  responsibility  to  that  of  irresponsibility 
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the  author  discusses  to  what  extent  and  for  what  reasons  certain  states 
such  as  madness,  epilepsy,  intoxication,  old  age,  and  hypnotism  cause 
one  to  be  irresponsible,  and  finds  therein  additional  proofs  of  the 
soundness  of  his  theory  as  to  identity.  He  holds  that  infirmity  and 
madness  are  always  strangers  to  the  real  responsible  "myself",  even 
though  chronic  and  incurable.  Another  corollary  of  this  theory  is  that 
beneficial  and  non-pathological  alienation  of  the  "myself — i.  e..  a  real 
moral  conversion  *  *  *  should  give  the  same  irresponsibility  to 
the  individual,  nor  does  this  interfere  with  the  end  of  punishment, 
whether  that  end  be  considered  deterrent  or  reformative  or  both.  In 
other  words  the  "myself"  of  the  really  converted  criminal  is  no  more 
identical  with  his  former  "myself"  than  is  the  "myself"  of  the  cured 
madman  identical  with  his  'myself"  in  his  moments  of  insanity. 

In  Chapter  V  the  author  discusses  the  criminal,  and  riddles  the 
theory  of  Lombroso  and  his  school  as  to  a  criminal  type  possessing  cer- 
tain definite  and  well-defined  characteristics.  He  proves  that  the 
criminal  is  not  a  madman,  nor  a  savage,  nor  a  degenerate,  nor  an 
epileptic,  but  rather  a  professional  type.  Here  I  cannot  refrain  from 
quoting  an  illuminating  paragraph.  P.  256.  "Perhaps  one  is  born 
vicious,  but  it  is  quite  certain  that  one  becomes  a  criminal.  The 
psychology  of  the  murderer  is  in  the  last  analysis  the  psychology  of 
everybody;  and  in  order  to  go  down  into  his  heart  it  will  be  sufficient 
if  we  analyze  our  own.  One  could  without  any  very  great  difficulty 
write  a  treatise  upon  the  art  of  becoming  an  assassin.  Keep  bad  com- 
pany; allow  pride,  vanity,  envy  and  hatred  to  grow  in  you  out  of  all 
proportion;  close  your  heart  to  tender  feelings  and  only  open  it  to 
keen  sensations;  suffer  also, — harden  yourself  from  childhood  to  blows, 
to  intemperateness,  to  physical  torments;  grow  hardened  to  evil  and 
insensible,  and  you  will  not  be  long  in  becoming  devoid  of  pity ;  become 
irascible  and  vengeful  and  you  will  be  very  lucky  if  you  do  not  kill 
anybody  during  the  course  of  your  life." 

Passing  on  to  classification,  Tarde  holds  that  it  should  be  psycho- 
logical above  everything  else,  and  for  this  reason  draws  his  chief  dis- 
tinction between  rural  and  urban  criminals,  a  method  more  applicable 
to  Europe,  on  account  of  the  greater  stability  of  its  population,  than  to 
this  country. 

In  the  succeeding  chapter  the  value  of  criminal  statistics,  the  effect 
of  climate  and  the  seasons  and  other  physical  and  physiological  influ- 
ences upon  crime  are  discussed.  The  author  reaches  the  conclusion  that 
social  causes  preponderate,  chief  among  which  is  to  be  reckoned  the 
tendency  towards  imitation.  In  developing  this  point  he  distinguishes 
between  "imitation-fashion"  and  "imitation-custom",  the  former  some- 
times crystallizing  into  the  latter.  The  superior  in  the  social  scale 
is  more  often  imitated  by  his  inferior  than  vice  versa.  An  interesting 
analogy  is  drawn  between  the  imitation  of  the  nobility  of  former 
tinitfs  by  the  plebians  and  the  present  imitation  of  cities  by  the  country. 
The  criminality  of  cities  is  next  discussed,  the  author  denying  the 
statement  of  some  of  the  Italian  Positivists  that  there  is  an  inverse 
ratio  between  crimes  against  the  person  and  crimes  against  property. 

The  author  next  discusses  at  length  the  influence  of  teaching,  of 
religion,  of  industry,  and  of  civilization  upon  crime,  and  shows  that 
some  acts  formerly  licit  have  now  become  criminal  and  vice  versa. 
He  also  gives  an  account  of  the  changes  in  the  methods  of  criminals, 
showing  how  they  have  taken  advantage  of  the  progress  of  civilization. 

The  third  part  of  the  book,  which  deals  with  changes  and  reforms 
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in  criminal  jurisprudence,  is  the  most  valuable.  A  short  history  of 
criminal  procedure  is  given,  from  the  days  of  the  ordeal  through  the 
duel  at  law,  and  torture  down  to  the  present  jury  system.  This  system 
he  attacks  with  bitterness  and  irrefutable  arguments.  He  advocates 
a  school  for  criminal  judges  who  will  thus  become  experts,  and  points 
out  that  the  hearing  of  civil  causes  necessarily  unfits  a  man  for  work 
on  the  criminal  side. 

The  author  ridicules  the  idea  of  making  the  gravity  of  a  crime 
depend  upon  the  amount  of  premeditation  and  suggests  that  a  better 
criterion  is  to  be  found  in  the  nature  of  the  passions  and  tastes  which 
have  impelled  the  criminal  to  the  act.  He  further  maintains  that  as 
an  abortive  attempt  to  commit  crime  has  shown  the  malefactor  to  be 
a  menace  to  society  he  should  receive  the  same  punishment  as  if  the 
attempt  had  been  successful,  and  that  cooperation  in  crime  should  be 
considered  an  aggravating  circumstance.  A  lengthy  chapter  is  de- 
voted to  penalties,  the  author  favoring  a  period  of  imprisonment  to 
be  followed  by  release  on  parole.  Of  course  he  assumes  that  this 
means  an  intelligent  supervision  of  the  convict.  It  may  in  Europe, 
but  it  certainly  does  not  in  this  country. 

Perhaps  the  most  startling  chapter  is  the  last,  which,  is  devoted  to 
the  death  penalty.  His  argument  in  favor  of  it  and  of  its  extension 
is  excellent,  as  are  the  reasons  given  for  substituting  some  more 
humane  form  of  punishment  in  place  of  hanging  or  decapitation. 

To  sum  up,  the  work  is  a  distinct  and  valuable  contribution  to 
the  science  of  criminal  law.  Mr.  Howell  is  to  be  praised  for  his  pains- 
taking and  interesting  translation. 

J.  E.  Corrigan. 

A  Treatise  on  the  Law  of  Irrigation  and  Water  Rights  and  the 
Arid  Region  Doctrine  of  Appropriation  of  Waters.  By  Clesson  S. 
Kinney.  Second  Edition,  revised  and  enlarged  to  October  1,  1912.  San 
Francisco:  Bender  Moss  Company.  1912.  Vol.  I,  pp.  xxxii,  1-1097; 
Vol.  II,  pp.  xxviii,  1098-2194;  Vol.  in,  pp.  xxv,  2195-3146;  Vol.  IV, 
pp.  xxi,  3147-4558. 

At  the  time  of  the  publication  of  the  first  edition  of  this  work  in 
1894,  it  was  at  once  recognized  as  an  important  contribution  to  the 
literature  of  the  subject.  Since  1894  the  development  of  the  law  of 
irrigation  and  water  rights  in  the  arid  and  semi-arid  states  has  been 
so  rapid  and  important,  that,  as  well  stated  by  the  author  in  his  preface, 
no  apology  is  needed  for  a  new  edition,  which  is  practically  a  new 
work.  In  the  period  mentioned,  irrigation  district  laws  have  become 
firmly  established;  State  control  of  waters  has  developed;  the  Carey 
Act  and  the  National  Reclamation  Act  have  appeared;  and  thousands 
of  cases  have  been  decided  by  the  courts  settling  many  hitherto  dis- 
puted points,  and  presenting  many  new  phases  of  this  important  sub- 
ject. This  new  work  must  take  its  deserved  place  as  leader  among 
text-book  authorities  on  its  subject. 

In  the  limited  space  of  a  review,  little  more  can  be  done  than 
indicate  the  scope  of  a  work  of  this  magnitude.  The  four  volumes  are 
divided  into  twelve  parts,  the  titles  of  which  are  as  follows:  Part  I, 
Economic  Questions  Relating  to  Irrigation  and  Waters;  Part  II, 
Ancient  and  Modern  Irrigation;  Part  III,  Classification,  Definition 
and  the  Nature  of  Waters;  Part  IV,  Rights  of  the  Public  in  Waters 
and  Water  Courses;  Part  V,  Acquisition  and  Disposal  of  Lands  and 
Waters  by  the  United  States;  Part  VI,  The  Common  Law  Governing 
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Waters;  Part  VII,  The  Civil  Law  Governing  Waters;  Part  VIII,  The 
Appropriation  of  Waters  for  Beneficial  Uses;  Part  IX,  The  Nature, 
Extent  and  Character  of  Rights  Acquired  to  Water  by  Appropriation, 
Rights  of  Way  and  the  Pollution  of  Waters;  Part  X,  Subterranean 
Waters  and  Rights  Acquired  Thereto;  Part  XI,  International,  Inter- 
state, Federal,  State,  District  and  Municipal  Control;  Part  XII,  Con- 
trol by  Private  Water  Companies;  Part  XIII,  Adjudication  and  Pro- 
tection of  Rights — Injuries  to  Rights  and  Remedies  Therefor;  Part 
XIV,  Special  Features  and  Statutory  Laws  of  the  Arid  and  Semi- 
Arid  States. 

Parts  I  to  VII  inclusive  are  evidently  intended  as  an  exhaustive 
introduction  to  the  main  topic; — the  law  of  waters  in  the  arid  and 
semi-arid  States,  which  is  the  appropriation  doctrine  with  all  of  its 
ramifications.  Part  XIV,  comprising  all  of  Volume  IV,  is  in  the 
nature  of  an  annotated  appendix  reviewing  and  criticising  as  it  does 
the  laws  of  the  arid  and  semi-arid  States  and  dependencies.  A  table 
of  cases  cited,  covering  281  pages,  and  an  index  of  601  pages,  care- 
fully edited,  gives  a  hint  of  the  thoroughness  of  the  author's  study  of 
his  subject. 

We  welcome  particularly  Part  X,  discussing  subterranean  waters, 
and  Part  XLT,  discussing  control  by  private  water  companies.  In 
Part  X  the  author  makes  an  interesting  classification  of  subterranean 
waters,  based  on  their  physical  characteristics.  His  main  chapters  ar^ 
"Subterranean  Water  Courses",  "Artesian  Waters"  and  "Percolating 
Waters".  This  classification,  with  its  subdivisions,  is  obviously  of  great 
assistance  in  the  study  of  this  difficult  topic,  as  the  reasoning  of  any 
particular  case  must  of  necessity  be  limited  in  its  application  to  the 
physical  situation  presented  by  such  case  We  have  nowhere  hitherto 
found  a  more  scientific  or  suggestive  discussion  of  this  topic.  Part 
XII  (Control  by  Private  Water  Companies)  is  illuminating,  both 
because  of  the  treatment  of  the  subject,  and  because  the  fact  of  its 
review  of  some  of  the  various  systems  in  force  is  suggestive  for  the 
future  development  of  water  projects  by  private  capital. 

The  arrangement  as  a  whole  is  good  and  a  great  aid  to  the  use  of 
the  work,  and  the  mechanical  features  are  a  credit  to  the  publishers. 

H.  Alexander  Smith. 
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JUSTICE  ACCORDING  TO  LAW. 

III. 

V.  Judicial  Justice.173 

Administration  of  justice  according  to  law  is  not  necessarily 
judicial  administration  of  justice.  There  may  be  administration 
of  justice  by  lay  magistrates  who  combine  judicial  with  adminis- 
trative powers,  by  lay  magistrates  whose  powers  are  solely  or  at 
least  chiefly  judicial,  by  professional  lawyers  taken  from  the  bar 
to  be  judges,  as  in  England  and  America,  or  by  specialists  in  judi- 
cial administration,  trained  for  that  career  from  the  beginning,  as 
in  Continental  Europe.  As  has  been  seen,174  setting  off  of  the 
judicial  function  has  been  a  gradual  process,  and  the  Roman  polity 
to  the  end  confided  judicial  power  to  the  ordinary  magistrates. 
But  the  advantages  of  justice  according  to  law  are  best  secured 
by  judicial  justice.  This  is  true  especially  of  that  most  important 
advantage  of  justice  according  to  law  that  it  insures  that  the  more 
valuable  ultimate  interests,  social  and  individual,  will  not  be  sacri- 
ficed to  immediate  interests  which  are  more  obvious  and  pressing 
but  of  less  real  weight.  It  is  not  too  much  to  say  that  this  advan- 
tage of  justice  according  to  law  depends  upon  judges  who  are  in- 
dependent, trained  to  adhere  to  principles  and  to  be  governed  by 
legal   reason   rather   than   by   interest   or   external   pressure   and 

173Bluntschli.  Theory  of  the  State  (3rd  Oxford  ed.)  523;  Lieber,  Civil 
Liberty  and  Self  Government,  chaps.  18,  19;  Burgess,  Political  Science 
and  Constitutional  Law,  II,  356-366;  Baldwin,  The  American  Judiciary, 
1-98;  Brown,  Judicial  Independence,  Rep.  Am.  Bar  Ass'n,  XII,  265; 
Root,  Judicial  Decisions  and  Public  Feeling,  Rep.  New  York  State  Bar 
Ass*n,  XXXV,  148;  Pound.  Social  Problems  and  the  Courts,  18  Am. 
Journ.  Sociol.  331  (also  in  Proc.  Nat.  Conf.  Charities  and  Corrections  at 
Cleveland,  June,   1912). 

mAnte,  III,  Legislative  Justice. 
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watched  narrowly  by  a  learned  profession,  trained  in  the  same  tra- 
dition, which  has  at  hand  the  materials  for  searching  criticism  of 
every  decision. 

Objections  to  judicial  justice  to-daym  are  chiefly  directed  to 
the  law-making  or  law-declaring  function  of  judges.  That  func- 
tion must  be  considered  more  fully  in  other  connections.176  But 
it  must  be  insisted  that  the  functions  of  finding  the  law,  interpret- 
ing the  law  and  applying  the  law  cannot  be  separated.177  Hence 
objections  which  are  made  to  every  phase  of  judicial  administration 
of  justice  may  be  taken  up  together. 

It  has  always  been  urged  against  judicial  justice  that  it  is  too 
rigid,  too  hard  and  fast ;  that  it  trusts  too  much  to  rule  and  does 
not  allow  sufficient  play  to  the  non-legal  conscience  in  the  ascer- 
taining or  in  the  applying  of  the  law.  This  complaint  is  made 
with  respect  both  to  the  deciding  and  to  the  law-declaring  func- 
tion, as  exercised  by  judges.  In  each  case,  it  is  urged,  judges  are 
governed  too  much  by  logical  deduction.  This  is  only  another 
form  of  one  of  the  stock  complaints  against  justice  according  to 
law,  and  comes  really  to  the  proposition  that  judicial  justice  re- 
alizes justice  according  to  law  most  completely  and  so  brings  out 

17r'Roe,  Our  Judicial  Oligarchy ;  Ransom,  Majority  Rule  and  the  Judi- 
ciary ;  Manahan,  Argument  upon  the  Recall  of  Judges,  Proc.  Minn.  State 
Bar  Ass'n,  191 1,  112;  Poindexter,  The  Recall  of  Judges,  Senate  Document 
No.  472,  March  28,  1912;  Gompers,  Labor's  Reasons  for  the  Enactment 
of  the  Wilson  Anti- Injunction  Bill,  Senate  Document  No.  440,  March  19, 
1912;  Roosevelt,  The  Right  of  the  People  to  Rule,  Senate  Document 
No.  473,  March  28,  1912;  Owen,  The  Recall  of  Judges,  21  Yale  Law  Journ. 
655;  Dodd,  The  Recall  and  the  Political  Responsibility  of  Judges,  10 
Michigan  Law  Rev.  79;  Roe,  The  Recall  of  Judges,  Proc.  Acad.  Pol.  Sci. 
in  the  City  of  New  York,  III,  93;  Wanamaker,  The  Recall  of  Judges, 
Proc.  111.  State  Bar  Ass'n,  1912,  174,  Proc.  Mo.  Bar  Ass'n,  1912,  147;  Con- 
nolly, Big  Business  and  the  Bench,  Everybody's,  February  and  March, 
1912. 

1T6See  my  papers,  Social  Problems  and  the  Courts,  Amer.  Journ. 
Sociology,  1912,  XVIII,  331,  and  Legislation  as  a  Social  Function,  Pub- 
lications of  Amer.   Sociological  Soc'y,   1912,  VII,   148. 

177"The  judicial  (richterliche)  power  is  often  regarded  as  the  power 
which  judges  (urteilen) — a  confusion  which  is  favored  by  the  French 
[and  English]  expressions  (pouvoir  judiciaire).  But  the  essence  of  judi- 
cial power  consists  not  in  judging  {urteilen),  but  in  laying  down  the 
law  (richten),  or,  according  to  the  Roman  expression,  not  in  iudicio  but 
in  iure.  'Judging,'  in  the  sense  of  recognizing  and  declaring  the  justice 
in  particular  cases,  is  not  necessarily  a  function  of  government,  nor  the 
exercise  of  a  public  power.  In  Rome  it  was  commonly  entrusted  to 
private  persons  as  iudices,  in  medieval  Germany  to  the  assessors 
(Schoffen),  not  the  judges  (Richter).  In  modern  times  it  is  often  en- 
trusted to  popular  juries.  Maintaining  the  law,  on  the  other  hand,  and 
protecting  the  rights  of  individuals  and  of  the  community,  has  always 
been  considered  as  a  magisterial  function."  Bluntschli,  Theory  of  the 
State  (3rd  Oxford  ed.)  523.  See  Gray,  Nature  and  Sources  of  Law, 
§  370. 
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lefects  as  well  as  its  excellencies.  The  tendency  in  the  United 
States  to-day  is  to  temper  judicial  exercise  of  the  deciding  func- 
tion by  conceding  extravagant  powers  to  juries,178  and  there  are 
signs  of  a  tendency  to  temper  judicial  exercise  of  the  law-declaring 
function  by  devices  for  popular  review  of  decisions.  This  is  a 
reaction  toward  justice  without  law.  The  mechanical  jurispru- 
dence to  which  scholars  in  the  other  social  sciences  so  justly  take 
exception  to-day  is  not  inherent  in  judicial  justice.  It  grows  out 
of  the  attempt  in  the  nineteenth  century  to  reduce  everything  to 
detailed  rule,  which  went  on  in  legislation  as  well  as  in  judicial 
decision,  and  is  characteristic  of  the  stage  which  I  have  called 
the  maturity  of  law.  Elsewhere  this  is  recognized,  and  the  remedy 
is  sought,  not  in  reversion  to  justice  without  law,  but  in  newer 
theories  of  justice  and  newer  theories  of  judicial  application  of 
law.179  Indeed  it  is  significant  that  American  critics,  who  rightly 
deplore  the  attitude  toward  social  legislation  to  which  a  jurispru- 
dence of  conceptions  led  many  American  courts  at  the  end  of  the 
last  century,  and  would  seek  a  remedy  in  the  antiquated  devices 
of  fictions  and  spurious  interpretation,  are  yet  so  far  under  the 
influence  of  the  same  mechanical  ideas  as  to  object  to  decisions 
which  employ  ordinary  canons  of  genuine  interpretation,  as  in- 
volving judicial  usurpation  and  allowing  too  much  freedom  of 
judicial  action.180 

The  criticism  of  judicial  justice  just  considered  is  directed  to 
method.  But  objection  is  made  also  to  the  premises  employed  in 
judicial  justice.  It  is  urged  that  they  are  too  narrow  and  pedantic 
and  that  the  fundamental  principles  are  too  fixed ;  so  that  judicial 
justice  is  too  slow  in  responding  to  changes  in  the  environment  in 
which  it  must  operate.181  This  is  the  theoretical  basis  of  a  ten- 
dency in  the  United  States  at  present  to  take  away  from  the  courts 
matters  in  which  social  workers  are  vitally  interested  in  which 
new  premises  are  demanded,  both  as  the  basis  of  law-making  and 

Brown,  Judicial  Independence,  Rep.  Am.  Bar  Assn.  XII.  265.  273. 
Compare  recent  statutes  introducing  the  idea  of  comparative  negligence, 
and  leaving  the  matter  to  the  jury.  Wis.  Laws  of  1907.  c.  254;  New  Laws 
of  1907.  c.  214;  N.  D.  Laws  of  1907,  c.  203:  S.  D.  Laws  of  1907,  c.  219. 
See  also  U.  S.  Stat,  at  Large,  c.  149,  §  3  (1908). 

Rogge.  Methodologische  Vorstudien  zu  einer  Kritik  des  Rechts 
(191: 

™"£.y.,  see  McCarthy,  The  Wisconsin   Idea,  chap.  9,  especially  p.  268. 

1,JThis  sort  of  criticism  is  not  confined  to  America.  See  Schwering, 
Das  Grundproblem  der  Rechtsreform    (1911.)    5  et  seq. 
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as  the  measure  of  application  of  legal  standards.182  In  part  also 
this  feature  of  judicial  justice  is  taken  as  the  justification  of  a 
tendency  to  attempt  control  of  judicial  application  of  law  by  minute 
and  detailed  legislation.  But  this  fixity  of  premises  is  not  wholly 
a  defect.  If  tradition  sometimes  holds  too  fast,  yet  it  holds  fast 
and  so  makes  judicial  justice  uniform  and  predicable.  Stability 
is  at  least  no  less  important  than  power  of  growth.183  The  tradi- 
tional element  in  law  ought  to  grow  and  it  does  grow.  But  growth 
takes  place  chiefly  in  the  maturity  of  law  by  working  out  the  re- 
sults of  principles  which  are  found  in  the  traditional  materials  by 
analysis  and  by  discovering  through  judicial  experience  the  appli- 
cations of  those  principles  which  will  subserve  the  ends  of  justice. 
It  must  be  remembered  that  any  attempt  to  set  up  new  premises 
on  a  large  scale  by  judicial  law-making  unduly  impairs  the  sta- 
bility of  law.  Juristic  and  judicial  development  of  law  proceed 
by  analogical  reasoning,  that  is,  in  effect,  by  choice  between  com- 
peting analogies  based  on  the  principles  of  the  received  tradition. 
New  premises,  furnishing  new  analogies,  unsettle  more  or  less 
the  whole  legal  system.  Juristic  new  starts,  therefore,  are  usu- 
ally the  result  of  some  sort  of  revolution,  such  as  a  code184  or  a 

182For  instance,  prison  associations  are  proposing  statutes  requiring 
formal  imposition  of  the  maximum  statutory  sentence  by  the  trial  court 
and  leaving  the  whole  question  of  the  actual  duration  of  confinement  to 
an  administrative  commission.  With  respect  to  the  operation  of  such 
legislation  see  the  remarks  of  Reese,  C.  J.,  and  Letton,  J.,  in  Williams  v. 
State  (1912)  91  Neb.  605,  609,  610.  Judge  Reese  says,  "Those  men  were 
accused  of  receiving  stolen  property.  The  value  of  the  property  was 
found  in  one  case  to  be  $35.50  and  in  the  other  %2,6.  The  statute  pro- 
vides imprisonment  of  from  one  to  seven  years  as  the  penalty  for  re- 
ceiving stolen  goods  of  the  value  of  $35  or  upwards.  In  each  case  the 
sentence  is  for  that  indeterminate  term.  Were  the  parties  strangers  and 
without  friends  who  would  become  interested  in  their  behalf,  they  might 
remain  in  prison  for  the  full  seven  years.  A  cruel  and  unjust  punish- 
ment, and  yet  beyond  the  power  of  the  court  to  afford  them  justice,  while 
no  greater  punishment  would  be  imposed  upon  one  who  had  received 
stolen  property  of  the  value  of  thousands  of  dollars."  Judge  Letton 
says,  "I  trust,  however,  that  the  legislature  will  remedy  the  obvious  defect 
in  the  statute  which  permits  the  possibility  of  an  unlearned  or  penniless 
convict  remaining  confined  for  the  maximum  term  for  the  sole  reason 
that  he  is  unable  to  prepare  and  present  for  himself  an  application  for 
release  at  an  earlier  time  or  to  employ  counsel  for  that  purpose." 

U3"It  seeks  for  a  certain  permanence  of  human  relations.  It  procures 
for  human  beings  a  pause  for  rest  in  the  midst  of  the  struggle  for  exist- 
ence. *  *  *  It  follows  that  the  politics  of  law  (Rechtspolitik)  must 
be  distinguished  from  everyday  politics.  The  latter  is  unstable,  and  con- 
tinually brings  forth  new  movements.  But  the  former  makes  possible  a 
gradual  peaceful  prosperity."  Leonhard,  The  Vocation  of  America  for 
the  Science  of  Roman  Law,  26  Harvard  Law  Rev.  389,  406. 

w4See  Cosack,  Lehrbuch  des  deutschen  burgerlichen  Rechts,  I,  §  7; 
Schwering,  Das  Grundproblem  der  Rechtsreform,  1. 
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reversion  to  justice  without  law  and  consequent  reception  of 
ideas  from  without.  But  stability  is  required  much  more  in  some 
parts  of  the  law  than  in  others.  New  premises  are  not  all  that 
we  need  to-day.  Quite  as  much  we  need  to  distinguish  what  must 
be  stable  and  what  must  be  fluid  in  the  principles  by  which  justice 
is  administered.  It  is  in  that  part  which  must  be  fluid  that  new 
premises  for  judicial  justice  are  chiefly  demanded. 

A  third  objection  to  judicial  justice  is  that  it  has  been  charac- 
terized by  a  tendency  to  reduce  to  rule,  along  with  those  things 
which  demand  rule,  those  with  respect  to  which  detailed  rules  are 
not  practicable.  Thus  in  the  nineteenth  century  courts  sought  to 
reduce  the  details  of  precedure,  evidence,  administrative  law  and 
the  law  as  to  negligence  to  chapter  and  verse  of  strict  rule.  But 
this  is  a  tendency  of  the  nineteenth  century  in  every  department 
of  law  and  of  politics.  The  New  York  code  of  civil  procedure 
went  far  beyond  any  judicial  decision  in  the  attempt  to  subject 
every  detail  of  judicial  action  to  fixed  rule.  Legislation  has  tied 
down  administration  quite  as  tight  as  judicial  decision  has  sought 
to  do.185  The  attempt  of  the  courts  in  the  last  century  to  reduce 
everything  to  rule  only  represents  one  phase  of  the  mechanical 
thinking  which  characterizes  all  the  social  sciences  during  that 
period. 

Legislative  justice  and  executive  justice  fail  in  two  respects. 
In  that  part  of  judicial  administration  in  which  rule  is  necessary, 
they  are  not  governed  by  rule  or  they  do  not  apply  rule  uniformly, 
consistently  and  intelligently.  In  that  part  in  which  discretion  is 
necessary,  trained  reason  and  disciplined  judgment  are  required, 
and  the  mental  habits  of  those  whose  primary  function  is  to  deal 
with  political  rather  than  judicial  questions,  are  such  as  to  make 
wide  judicial  discretion  intolerable  in  their  hands.  On  the  other 
hand,  legislative  and  administrative  officers  lose  in  efficiency  if 
they  have  in  too  large  measure  the  mental  habits  of  the  judge. 
The  experience  that  crystallized  in  the  nineteenth-century  abhor- 

^"The  administration  of  the  police  department  has  been  hampered 
by  mandatory  state  legislation  controlling  administrative  routine.  This  is 
inimical  to  efficiency  and  subversive  of  discipline.  State  laws  at  present 
deal  with  the  organization  of  the  department,  its  different  ranks,  grades, 
salaries,  qualifications  for  appointment  and  promotions,  manner  of  distri- 
bution of  the  force,  platoons  and  tours,  structure  and  quota  of  the  detec- 
tive bureau,  traffic  squad,  the  suspension,  trial  and  punishment  of  delin- 
quent policemen,  etc.  All  such  matters  should  be  left  entirely  to  local 
authorities."  Preliminary  Legislative  Report  of  Special  Committee  of 
the  Board  of  Aldermen  of  the  City  of  New  York,  Appointed  to  Investi- 
gate the  Police  Department,  Pursuant  to  Resolution  Dated  August  5, 
1912,  3-4. 
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rence  of  discretion  was  primarily  experience  of  executive  and 
legislative  justice.  It  affords  no  argument  against  free  judicial 
justice  in  that  part  of  the  law  which  requires  a  large  margin  of 
free  discretion. 

Turning  to  the  advantages  of  judicial  justice,  in  the  first  place, 
with  respect  both  to  the  law-declaring  and  to  the  deciding  func- 
tion, it  combines  the  possibilities  of  certainty  and  of  flexibility 
better  than  any  other  form  of  administering  justice.  It  provides 
for  certainty  through  the  training  of  the  judge  in  logical  develop- 
ment and  systematic  exposition  of  legal  principles.  It  provides 
for  growth  by  permitting  a  scientific  testing  of  principles  with 
reference  to  concrete  causes  and  correction  of  rules  through  ex- 
perience of  their  application  and  a  gradual  process  of  inclusion 
and  exclusion  upon  rational  principles. 

Secondly,  there  are  checks  upon  the  judge  which  do  not  ob- 
tain or  are  ineffective  as  to  legislative  and  executive  officers. 
Three  such  checks  are  of  especial  importance:  (i)  The  judge, 
from  his  very  training,  is  impelled  to  conform  his  action  to  cer- 
tain, known  standards.  Professional  habit  leads  him  in  every 
case  to  seek  such  standards  before  acting  and  to  refer  his  action 
thereto.  (2)  Every  decision  is  subject  to  criticism  by  a  learned 
profession,  to  whose  opinion  the  judge,  as  a  member  of  the  pro- 
fession, is  keenly  sensitive.  (3)  Every  decision  and  the  case  on 
which  it  was  based,  appear  in  full  in  public  records.  Moreover  in 
the  case  of  appellate  courts  all  important  decisions  and  the  grounds 
thereof  and  reasons  therefor  are  published  in  the  law  reports,  so 
that  materials  for  accurate  judgment  upon  judicial  decisions  are 
always  available  and  readily  accessible. 

Where  wide  discretion  is  involved,  as  in  juvenile  courts,  in 
courts  of  domestic  relations,  and  in  attempts  to  individualize  pen- 
alties, the  two  checks  last  mentioned  are  of  the  highest  value.  For 
while  the  sympathetic  magisterial  adjustment  of  relations  of  fam- 
ily life  and  the  adjustments  of  punitive  justice  to  the  individual 
wrongdoer,  on  which  we  are  now  insisting  so  much,  call  for  a 
very  large  discretion,  they  involve  matters  more  tender  than  any 
others  that  can  come  before  tribunals.  The  powers  of  the  Court 
of  Star  Chamber  extended  only  to  misdemeanors,  punishable  by 
fine,  imprisonment  or  pillory,  and  in  their  possibilities  of  affecting 
the  dearest  interests  of  the  ordinary  man  were  a  trifle  compared 
with  those  of  American  juvenile  courts  and  courts  of  domestic 
relations  and  with  those  which  many  are  seeking  to  confer  upon 
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administrative  boards  after  conviction  and  sentence.  If  those 
tribunals  chose  to  act  arbitrarily  and  oppressively,  they  could 
cause  a  revolution  quite  as  easily  as  did  the  former.  The  chief,  if 
not  the  only,  security  we  have  for  the  proper  exercise  of  such  pow- 
ers are  the  trained  reason  and  habit  of  seeking  principles,  even 
while  using  discretion  in  applying  them,  which  characterize  judi- 
cial justice,  and  the  sensitiveness  of  judges  to  expert  criticism 
from  the  bar.  Such  tribunals  call  for  the  strongest  judges  we 
can  put  upon  the  bench.186  But  even  with  inferior  judges,  the 
checks  which  are  peculiar  to  judicial  justice  may  make  them  tolera- 
ble where  they  would  be  intolerable  if  made  up  of  administrative 
officers.  How  effectively  these  checks  may  operate  in  practice  is 
shown  well  in  the  worst  period  of  judicial  administration  in  Eng- 
lish law,  the  period  of  the  politics-ridden  bench  of  Charles  II  and 
James  II.  As  a  result  of  the  purely  legal  development  begun  by 
Coke  a  generation  before,  "crudities  which  Matthew  Hale  per- 
mitted under  the  Commonwealth,  Scroggs  refused,  under 
James  II."187 

A  third  advantage  of  judicial  justice  is  that  because  of  their 
training  in  the  law,  their  habit  of  seeking  and  applying  principles 
whenever  called  upon  to  act,  and  their  consciousness  that  their 
decisions  will  be  preserved  in  permanent  form  and  will  be  subject 
to  expert  criticism  in  the  future,  as  well  as  to  popular  criticism  in 
the  present,  judges  will  stand  for  the  law  against  excitement  and 
clamor.  Chiefly  because  training  and  consciousness  that  the 
soundness  or  unsoundness  of  decisions  will  be  apparent  to  the 
bar  at  once  in  ordinary  cases  and  will  be  discussed  by  writers  and 
teachers  in  unusual  cases  operate  both  as  a  check  and  as  a  stimulus, 
judicial  justice  has  always  proved  the  surest  agency  of  enforcing 
the  law  in  the  face  of  opposition.  The  "legislative  lynchings"  of 
loyalists  during  and  after  the  Revolution188  should  be  compared 
with  the  steadfastness  with  which  judges  protected  them  in  their 
legal    rights    even    when    threatened   with   popular   vengeance.189 

lssSee  the  remarks  of  Frick,  J.,  in  Mills  v.  Brown  (1907)  31  Utah,  473, 
486-488,  and  the  testimony  of  Judge  Pinckney,  quoted  in  Breckinridge  and 
Abbott,  The  Delinquent  Child  and  the  Home,  202  et  seq. 

^Wigmore,  Evidence,  I,  §  8. 

™Ante,  IV,  Executive  Justice,  notes  152,  153,  157. 

LS9Rutgers  v.  Waddington  (1784)  1  Thayer  Cas.  Const.  L.  63;  Den  d. 
Bayard  v.  Singleton  (N.  C.  1787)  I  Martin  42.  Another  instance  may  be  seen 
in  the  firm  resistance  of  the  Court  of  Appeals  of  Kentucky  to  the  attempt  of 
the  legislature  to  require  creditors  to  accept  payment  of  debts  in  depre- 
ciated paper  by  a  retroactive  statute.  While  the  constitutionality  of  the 
statutes  was  before  the  court  "threats  of   legislative   vengeance  and  pop- 


110  COLUMBIA  LAW  REVIEW. 

The  legislative  and  executive  treatment  of  Uitlanders  in  the  South 
African  Republic  should  be  compared  with  the  firm  stand  for  law 
taken  by  Chief  Justice  Kotze,  in  the  face  of  arbitrary  interference 
by  the  president.190  With  us,  in  states  in  which  there  is  local  op- 
position to  prohibition  laws,  suits  in  equity  to  abate  a  public  nuis- 
ance are  a  recognized  and  effective  mode  of  doing  what  adminis- 
trative officers  and  juries  will  not  or  dare  not  do.191  Juries  are 
easy-going192  and  even  cowardly193  where  judges  may  be  counted 
on  to  enforce  the  established  law.  Indeed  juries  are  usually  in- 
voked to  defeat  the  enforcement  of  laws  which  are  locally  unpopu- 
lar.194 Juries  have  stood  up  for  moral  ideas  against  the  law;  but 
cases  are  rare  in  which  they  have  stood  up  for  moral  ideas  and 
for  law  against  local  interest  or  popular  clamor.  Such  cases  as 
the  enforcement  of  the  fugitive  slave  law  by  state  courts  in  the 
North  just  prior  to  the  Civil  War  are  significant.193  The  judges 
of  these  courts  were  abused  for  enforcing  that  law,  as  required  of 
them  by  the  federal  constitution,  by  those  who  equally  denounced 

ular  revolution  were  freely  indulged  in  for  the  purpose  of  influencing 
that  tribunal — but  all  in  vain."  The  controversy  raged  in  Kentucky  from 
1821  to  1826  and  the  legislature  not  only  attempted  to  remove  one  of  the 
judges  of  the  Circuit  Court  but  attempted  to  abolish  the  Court  of  Ap- 
peals and  to  set  up  a  new  court  in  its  stead.  See  Doolan,  The  Old 
Court-New  Court  Controversy,  11  Green  Bag,  177.  About  the  same  time 
the  legislature  of  Mississippi  attempted  to  make  a  law  operate  retrospec- 
tively. The  Circuit  Court  and  on  appeal  the  Supreme  Court  refused  to 
give  the  statute  retroactive  operation.  Thereupon  the  legislature  in  1825, 
by  resolution  required  the  judges  to  appear  at  the  bar  of  the  House  of 
Representatives  and  "show  cause  why  they  should  not  be  removed  from 
office  in  consequence  of  their  decision  in  regard  to  the  'Debtor's  Act.' " 
Lynch,  Bench  and  Bar  of  Mississippi,  92-93;  Somerville,  Sketch  of  the 
Supreme  Court  of  Mississippi,  11  Green  Bag  503,  505.  Popular  excite- 
ment ran  high  in  each  case  and  the  judges  were  violently  denounced.  In 
each  case  time  has  vindicated  their  decisions. 

""Brown  v.  Leyds  (High  Court  of  the  South  African  Republic,  1896) 
14  Cape  Law  Journ.  71,  94;  The  Judiciary  and  the  Legislature,  14  Cape 
Law  Journ.  109;  The  Judicial  Crisis  in  the  Transvaal,  14  Law  Quart. 
Rev.  343. 

mSee  Littleton  v.  Fritz   (1885)   65  la.  488. 

u2See  remarks  of  Mr.  Holt,  Proceedings  of  the  First  National  Con- 
ference on  Criminal  Law  and  Criminology,  122-123. 

193For  lay  testimony  as  to  this,  see  Mark  Twain,  Adventures  of  Huckle- 
berry Finn,  chap.  22;  Roughing  It,  II,  chap.  8. 

^The  Chicago  Sunday  Closing  prosecutions  in  1908  are  a  typical 
example.  The  judges  charged  in  accordance  with  law,  against  local  feel- 
ing, but  the  jurors  regularly  found  verdicts  against  undoubted  fact  and 
the  clear  terms  of  the  state  law. 

mSims'  Case  (Mass.  1851)  7  Cush.  285.  For  a  full  account  of  all  the 
proceedings,  see  the  Case  of  Thomas  Sims,  14  Monthly  Law  Reporter,  1. 
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secession.196  Xot  a  little  of  the  current  denunciation  of  judges 
proceeds  from  those  who  do  not  wish  the  law  to  operate  equally 
and  exactly  but  wish  to  see  it  warped  in  their  favor  and  resent 
judicial  resistance  to  pressure  under  which  administrative  officers 
would  yield.197 

If  American  courts  in  the  past  era  of  commercialized  politics 
are  compared  with  the  legislative  and  administrative  departments 
of  our  governments,  it  will  be  seen  that  despite  the  very  general 
subjection  of  the  bench  to  politics  involved  in  an  elective  short- 
term  judiciary,  despite  the  false  democracy  of  the  period  imme- 
diately after  the  Revolution  which  insisted  the  law  should  not  be 
a  profession  and  sought  to  make  it  a  trade  open  to  all,198  and 
despite  the  reluctance  of  legislators  even  now  to  permit  the  exac- 
tion of  any  adequate  education  from  those  who  are  admitted  to 
practice  law,  the  bench  has  been  by  far  the  soundest  of  our  insti- 
tutions.199 Because  of  this,  there  is  a  disposition  to  demand  from 
it  the  impossible.  What  has  been  and  often  unhappily  still  is  re- 
garded as  venial  in  an  administrative  officer,  and  what  is  treated 
as  a  matter  of  course  in  a  legislator,  is  ground  for  impeachment 
in  a  judge.  Sporadic  cases  of  judicial  misconduct,  therefore,  at- 
tract attention  far  beyond  their  relative  significance.  Moreover 
the  traditions  of  bench  and  bar  forbid  the  judge's  defending  him- 
self in  print  or  engaging  in  acrimonious  controversy  over  his  "re- 
cord" as  political  officers  may  and  do  defend  themselves.  Hence 
misrepresentations  of  judicial   decisions  remain  uncontradicted200 

^See  The  Removal  of  Judge  Loring,  18  Monthly  Law  Reporter,  i. 
Also  the  account  of  the  defeat  of  Judge  Loring's  re-appointment  as  lec- 
turer in  Harvard  Law  School,  because  he  had  enforced  the  law  as  United 
States  Commissioner,  in  Warren,  History  of  Harvard  Law  School,  II, 
chap.  33. 

mul  told  a  labor  leader  once  that  what  they  asked  was  favor,  and 
if  a  decision  was  against  them  they  called  it  wicked.  The  same  might 
be  said  of  their  opponents."  Mr.  Justice  Holmes,  Speech  before  the  Har- 
vard Law  School  Association  of  New  York,  February  15,  1913,  Senate 
Document  No.   1106,  p.  4. 

^See  Warren,  History  of  the  American  Bar,  chap.  10. 

""Bryce,  American  Commonwealth,  chap.  105. 

""The  papers  of  Mr.  Connolly  entitled  Big  Business  and  the  Bench 
are  often  cited,  although  it  has  been  shown  that  the  data  upon  which 
the  reckless  assertions  made  therein  profess  to  proceed  are  garbled  and 
even  falsified.  Wigmore,  Do  We  Need  the  Legal  Muckraker,  Journ.  of 
the  Amer.  Inst,  of  Criminal  Law  and  Criminology,  III,  3.  Even  more 
striking  is  the  well-known  case  where  a  prisoner  who  had  served  fifteen 
years  in  the  Western  Penitentiary  at  Pittsburg  was  pardoned,  pensioned 
by  a  philanthropist,  and  ''heralded  as  innocent."  On  the  faith  of  press 
reports,  judicial  administration  of  justice  has  been  severely  criticized   in 
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and  inaccurate  or  distorted  versions  of  the  law,  as  declared  by 
judges,  gain  credence  in  quarters  where  one  would  look  for  more 
critical  scrutiny  of  the  facts.201  On  the  whole,  our  courts  have 
the  best  constructive  record  of  any  of  our  institutions.  When  our 
judicial  systems  were  set  up  after  the  Revolution,  the  system  of 
equity  had  not  yet  crystallized  in  England  and  the  absorption  of 
the  law  merchant  into  the  common  law  was  still  incomplete.     Our 

connection  with  this  case.  On  investigation  by  a  committee  of  the  Amer- 
ican Prison  Congress,  however,  it  turned  out  to  be  simply  an  ordinary 
case  of  pardon.  The  report  continues :  "The  writer  has  for  some  years 
made  it  a  practice  to  follow  up  with  correspondence  or  otherwise  the 
most  widely  published  and  sensational  accounts  of  hardships  experienced 
by  innocent  persons  under  judicial  conviction,  and  has  been  surprised  at 
the  meager  basis  upon  which  such  reports  rest,  though  he  finds  that  they 
are  generally  given  credence  by  the  reading  public."  Journ.  of  the 
American  Inst,  of  Criminal  Law  and  Criminology,  III,  132.  The  classical 
instances  of  judicial  perversion  of  justice  in  the  popular  mind  are  the 
administration  of  justice  by  Lord  Chief  Justice  Jeffreys,  the  trial  of  Nun- 
comar  before  Sir  Elijah  Impey,  and  the  trial  of  Lord  Cochrane  before 
Lord  Ellenborough.  In  each  case  critical,  sober  investigation  of  the  facts 
has  shown  that  the  popular  impression  is  quite  unfounded.  Historians 
who  examined  Jeffreys  at  first  hand  have  been  able  to  recognize  a  lawyer 
and  a  judge  through  the  clouds  of  dust  kicked  up  by  political  controversy 
and  have  vindicated  the  judges  of  the  Stuarts  from  the  vigorous  mis- 
representation of  Macaulay  and  the  credulous  partisanship  of  Lord  Camp- 
bell. See  Zane,  The  Five  Ages  of  the  Bench  and  Bar  of  England,  Select 
Essays  in  Anglo-American  Legal  History,  I,  525,  705,  708.  Irving,  The 
Life  of  Judge  Jeffreys  (1898).  The  trial  of  Nuncomar  has  been  exam- 
ined critically  with  reference  to  the  original  sources  by  Sir  James  Ste- 
phen with  the  result  that  the  conduct  of  the  trial  judge  has  been  com- 
pletely vindicated.  Stephen,  Nuncomar  and  Impey.  Likewise  examina- 
tion of  the  records,  testimony  and  contemporary  evidence  has  amply  vin- 
dicated the  conduct  of  Lord  Ellenborough  at  the  trial  of  Lord  Cochrane. 
Atlay,  Lord  Cochrane's  Trial  before  Lord  Ellenborough.  Still  another 
case  which  has  been  the  subject  of  a  great  deal  of  unfounded  criticism 
in  recent  periodicals  is  Taylor  v.  Means  (1913)  139  Ga.  578.  It  is  usually 
stated  in  the  press  that  in  this  case  a  boy  of  eleven  years  was  sentenced 
to  imprisonment  for  eleven  years  for  stealing  a  five-cent  bottle  of  Coca 
Cola.  As  a  matter  of  fact  the  boy  in  question  was  incorrigible,  had 
previously  been  put  upon  probation  without  satisfactory  results  and  was 
committed  to  an  industrial  school  for  a  period  not  longer  than  minority 
exactly  as  children  are  committed  in  juvenile  courts  in  other  States.  See 
a  full  account  of  this  case  in  the  West  Publishing  Company's  Docket  for 
June  1913,  P-  984- 

^Thus,  the  most  extreme  statements  are  commonly  made  as  to  the 
fellow-servant  rule,  assuming  that  the  decisions  in  one  or  two  states  may 
be  made  to  stand  for  all  our  jurisdictions.  See,  for  example,  Wilson, 
The  New  Freedom,  12  World's  Work,  253,  257  (January,  1913).  Here, 
in  addressing  a  sermon  to  judges,  upon  the  basis  of  a  statement  true  only 
of  four  states,  but  partially  true  as  to  them,  and  wholly  untrue  of  all 
our  other  states,  the  judge-made  doctrine  as  to  the  duty  of  the  master  to 
furnish  reasonably  safe  appliances  and  the  progress  which  courts  have 
made  in  all  but  four  states  in  chiseling  away  the  fellow-servant  rule  to 
meet  the  circumstances  of  modern  industrial  plants  are  wholly  ignored. 
"Most  laymen  believe  all  law  to  be  so  absurd  that  no  doctrine  in  or 
about  it  can  be  too  absurd  to  be  probable."  Pollock,  Judicial  Records,  29 
Law  Quart.  Rev.  206,  215. 
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courts  had  to  develop  equity  and  take  over  the  law  merchant  par- 
allel with  the  English  courts ;  they  had  to  test  the  common  law 
at  every  point  with  respect  to  its  applicability  in  America,  they 
had  to  develop  an  American  common  law,  a  body  of  judicially- 
declared  principles  suitable  to  America,  out  of  the  old  English 
cases  and  the  old  English  statutes.  All  this  they  did  and  did 
thoroughly  in  about  three-quarters  of  a  century.202  No  other  judi- 
cial achievement  may  be  found  to  compare  with  this.  Moreover 
it  is  not  likely  that  any  of  the  work  of  legislation  or  administra- 
tion during  the  same  time  will  prove  so  lasting. 

The  present  discredit  of  judicial  justice  in  the  United  States 
may  be  referred  in  part  to  causes  that  operate  only  in  this  country. 
Some  of  these  are,  our  attempt  to  make  law  do  the  work  of  admin- 
istration, our  curtailing  of  judicial  independence  and  putting 
courts  into  politics,  the  archaic  organization  of  our  courts  and  our 
neglect  of  organization  and  training  of  the  bar.203  Partly  also  it 
is  to  be  referred  to  causes  which  operate  throughout  the  world. 
Such  causes  are  the  purely  mechanical  conception  of  the  judicial 
office  and  the  resulting  mechanical  administration  of  justice,  and 
the  call  of  the  time  for  new  premises  both  in  law-making  and  in 
application  of  law,  without  any  agreement  as  to  what  those  prem- 
ises should  be.  It  might  be  asserted  that  the  latter,  being  universal, 
are  manifestations  of  serious  inherent  defects  in  judicial  justice. 
Hence  they  require  more  thorough  examination. 

While  it  has  been  carried  to  an  extreme  in  the  United  States, 
especially  in  procedure,  the  idea  that  a  court  must  be  a  judicial 
slot  machine204  and  that  a  bureau  of  justice  would  be  unjudicial 
flows  from  the  attempt  of  the  nineteenth  century  to  make  every- 
thing go  by  rule.  It  results  from  taking  the  law  of  property  and 
the  law  of  commercial  transactions  as  the  type  to  which  everything 
is  to  be  made  to  conform.     It  was  not  the  idea  of  the  classical 

"^his  is  well  set  forth  in  the  opinion  of  Parker,  C.J.,  in  Pierce  v. 
State  (1843)  13  N.  H.  536,  557.  See  also  Warren,  History  of  the  American 
Bar,  chaps.  10,  11. 

""See  ray  papers,  The  Causes  of  Dissatisfaction  with  the  Administra- 
tion of  Justice,  Rep.  Am.  Bar  Ass'n,  XXIX,  395 ;  40  American  Law  Rev. 
729;  Inherent  and  Acquired  Difficulties  in  the  Administration  of  Punitive 
Justice,  Proc.  Am.  Pol.  Sci.  Ass'n,  IV,  222;  The  Organization  of  Courts 
(Address  before  the  Law  Ass'n  of  Philadelphia,  Jan.  1913)  Legal  Intelli- 
gencer, XXII,  No.  6,  p.  1 ;  The  Administration  of  Justice  in  the  Modern 
City,  26  Harvard  Law  Rev.  302. 

"""The  law  is  an  automaton  *  *  *  one  puts  in  the  case  above  and 
pulls  out  the  decision  below."  Kantorowicz,  Rechtswissenschaft  und 
Soziologie,  5. 
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Roman  law.205  It  was  not  the  idea  of  the  great  judges  who  laid 
the  foundations  of  the  common  law.208  It  was  not  the  idea  of  the 
English  chancellors.207  The  notion  that  the  judicial  function  is 
the  umpire's  function  only  is  one  that  appears  in  certain  stages 
of  legal  development,  but  is  not  in  the  least  inherent  in  the  con- 
ception of  judicial  justice.  It  is  appropriate  to  the  first  stage  of 
legal  development,  along  with  mechanical  modes  of  trial,  form- 
alism and  inflexible  procedure.  It  was  congenial  to  purely  agri- 
cultural communities  in  the  United  States  during  the  first  half 
of  the  last  century,  where  the  farmer,  remote  from  the  distractions 
of  city  life,  found  his  theater  in  the  court  house.208  Above  all  it 
was  congenial  to  the  ultra-individualist  justice  of  the  nineteenth 
century.  Already  juvenile  courts,  courts  of  domestic  relations, 
and  the  success  of  the  Municipal  Court  of  Chicago  as  a  bureau  of 
justice209  are  showing  us  that  courts  have  wider  possibilities,  and 
the  demand  for  the  administrator- judge210  has  scarcely  more  than 
begun. 

But  the  call  of  the  time  for  new  premises  both  in  law-making 
and  in  the  application  of  law  and  the  difficulties  which  the  law 
encounters  in  responding  thereto  are  factors  of  much  more  mo- 
ment in  the  present  distrust  of  courts.211  To  the  practical  Amer- 
ican, taught  that  law  is  law  because  the  courts  so  decide,  it  may 
well  seem  clear  enough,  when  the  law  lags  in  the  social  movements 
that  are  going  on  all  about  us,  that  the  fault  must  lie  with  the 

""'"This  ideal,  which  was  foreign  to  the  Romans  in  the  best  period, 
arose  in  the  time  of  their  deep  political  degradation  under  the  rule  of 
emperors  who  were  likened  to  gods.  *  *  *  The  centralized  bureau- 
state  of  modern  absolutism  was  first  to  put  this  Byzantine  ideal  into 
practice  and  to  find  the  desired  basis  for  it  in  Montesquieu's  theory  of 
separation  of  judicial  and  legislative  power."  Gnaeus  Flavius  (Kantoro- 
wicz),  Der  Kampf  um  die  Rechtswissenschaft,   7. 

206For  example,  specific  relief  had  made  some  progress  in  the  real  actions 
and  interpleader  was  developed  in  the  action  of  detinue.  The  exigencies 
of  trial  by  jury  seem  to  have  required  the  rigid  procedure  at  common 
law  which  has  come  down  to  us  today. 

2mE.g.,  Lord  Hardwicke  in  Paget  v.  Gee  (1753)  Ambler  (Appendix) 
807,  809-810. 

"""See  Torrey,  A  Lawyer's  Recollections,  chap.  3. 

209On  the  Municipal  Court  of  Chicago  as  a  Bureau  of  Justice,  see 
Fifth  Annual  Report  of  the  Municipal  Court  of  Chicago,  71-72;  Journ. 
of  the  Amer.  Inst,  of  Criminal  Law  and  Criminology,  III,  825. 

210Pound,  The  Administration  of  Justice  in  the  Modern  City,  26  Harvard 
Law  Rev.  302,  321  et  seq.;  Organization  of  Courts  (Address  before  the  Law 
Ass'n  of  Philadelphia,  1913). 

2llThe  substance  of  the  remainder  of  this  section  was  contained  in  the 
paper  entitled  Social  Problems  and  the  Courts  referred  to  in  note  173, 
ante. 
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courts.  That  he  does  assume  this  is  shown  by  the  vogue  of  crude 
schemes  for  overhauling  our  judicial  organization,  the  currency 
of  so-called  reforms  of  the  courts  which  disregard  all  judicial  ex- 
perience and  legal  history  and  the  popularity  of  the  legal  muck- 
raker  whose  garbled  accounts  of  decisions  would  not  have  been 
able  to  find  a  publisher  a  generation  ago.  In  other  lands,  how- 
ever, where  the  courts  have  no  such  role  in  the  process  of  govern- 
ment as  they  have  with  us,  the  problem  of  making  the  law  an  effec- 
tive social  instrument,  a  means  of  achieving  social  progress,  is 
quite  as  real  as  with  us.  On  the  Continent,  under  the  influence 
of  Roman  law  ideas,  the  courts  or  judges  are  not  thought  of  as 
depositaries  or  as  oracles  of  the  law.  Whereas  we  say  a  rule 
is  law  because  the  courts  apply  it.  in  the  decision  of  causes,  they 
say  upon  the  Continent  that  the  courts  apply  the  rule  in  the  de- 
cision of  causes  because  it  is  law.  And  yet  socializing  of  the  law 
is  a  problem  the  world  over.  A  whole  literature  upon  this  sub- 
ject has  sprung  up  in  Germany  and  in  France.212  Our  situation 
in  America  is  in  no  way  unique ;  and  if  it  is  more  acute,  the  reason 
is  to  be  found  in  our  eighteenth-century  system  of  checks  and  bal- 
ances, in  the  legal,  political  and  philosophical  charts  called  bills 
of  rights  by  which  our  fathers  sought  to  confine  courts  and  legis- 
latures and  sovereign  peoples  for  all  time  within  the  straight  and 
narrow  course  of  individualist  natural  law. 

For  a  time  there  was  need  of  propagandist  agitation.  It  was 
necessary  that  the  public,  the  legal  profession  and  the  courts  be 
made  to  recognize  that  our  legal  system  was  to  be  re-examined, 
many  of  its  fundamental  principles  recast,  and  the  whole  re- 
adjusted to  proceed  along  new  lines.  This  task  of  awakening 
has  been  achieved.213  A  generation  ago  it  would  have  been  hard 
to  find  anyone  to  question  that,  upon  the  whole,  American  law  was 
quite  what  it  should  be.  Some  of  the  older  members  of  the  bar, 
indeed,  still  cherish  the  belief  which  was  then  universal.  But 
first  the  economists  and  sociologists  and  students  of  government 
and  then  the  bar  itself  have  been  thinking  upon  this  matter  freeh- 
and vigorously  until  criticism  has  become  staple.  Nowhere  is  this 
change  more  noticeable  than  in  the  reports  and  proceedings  of  our 
bar  associations.     Not  long  ago  the  dominant  note  was  one  of 

"'Stein.  Die  soziale  Frage  im  Lichte  der  Philosophic,  (2nd  ed.)  457- 
496;  Picard,  Le  droit  pur,  §§  186-197  (1910). 

a3See  Warren,  The  Progressiveness  of  the  United  States  Supreme 
Court,  13  Columbia  Law  Rev.  294;  Greeley,  The  Changing  Attitude  of  the 
Courts  toward  Social  Legislation,  5  Illinois  Law  Rev.  222. 
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eulogy,  of  pride  in  our  system  and  in  its  administration,  and  com- 
placent comparison  with  what  we  took  to  be  the  legal  systems  of 
other  peoples.  To-day  each  volume  of  such  proceedings  is  filled 
with  critical  comments  upon  every  side  of  the  law  and  of  its  ad- 
ministration and  the  more  conservative  are  content  with  a  tone  of 
apology  or  with  deprecating  extravagant  criticism.  The  need  for 
propaganda  has  passed.  Now  for  a  season  we  need  careful  diag- 
nosis and  thorough-going  study  of  the  lines  upon  which  change 
it  to  proceed.  A  change  in  juridical  fundamentals  must  begin  at 
the  beginning.  The  problem  of  the  sociological  jurist  lies  far 
deeper  than  individual  courts  or  judges,  and  deeper  than  lawyers 
and  courts  and  judges  collectively. 

Legal  history  shows  that  from  time  to  time  legal  systems  have 
to  be  remade,  and  that  this  new  birth  of  a  body  of  law  takes  place 
through  the  infusion  into  the  legal  system  of  something  from  with- 
out. A  purely  professional  development  of  law,  which  is  neces- 
sary in  the  long  run,  has  certain  disadvantages,  and  the  undue 
rigidity  to  which  it  gives  rise  must  be  set  off  from  time  to  time 
by  receiving  into  the  legal  system  ideas  developed  outside  of  legal 
thought.  Such  a  process  has  taken  place  twice  in  the  history  of 
our  own  law.  In  the  sixteenth  and  seventeenth  centuries  the 
common  law,  through  purely  professional  development  in  the 
King's  Courts,  had  become  so  systematic  and  logical  and  rigid 
that  it  took  no  account  of  the  moral  aspects  of  causes  to  which  it 
was  to  be  applied.  With  equal  impartiality  its  rules  fell  upon  the 
just  and  the  unjust.  The  rise  of  the  Court  of  Chancery  and  de- 
velopment of  equity  brought  about  an  infusion  of  morals  into  the 
legal  system,  an  infusion  of  the  ethical  notions  of  chancellors  who 
were  clergymen,  not  lawyers,  and  thus  made  over  the  whole  law. 
Again  in  the  eighteenth  century  the  law  had  become  so  fixed  and 
systematized  by  professional  development  as  to  be  quite  out  of  ac- 
cord with  a  commercial  age.  As  the  sixteenth-century  judge  re- 
fused to  hear  of  a  purely  moral  question,  asking  simply,  what  is 
the  common  law?  so  the  eighteenth-century  judge  at  first  refused 
to  hear  of  mercantile  custom  and  commercial  usage,  and  insisted 
upon  the  strict  rules  of  the  traditional  law.  But  before  the  cen- 
tury was  out,  by  the  absorption  of  the  law  merchant,  a  great  body 
of  non-professional  ideas,  worked  out  by  the  experience  of  mer- 
chants, had  been  infused  into  the  legal  system  and  had  created 
or  made  over  whole  departments  of  the  law.  To-day  a  like 
process  is  going  on.     The  sixteenth-century  judge,  who  rendered 
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judgment  upon  a  bond  already  paid  because  no  formal  release  had 
been  executed  and  refused  to  take  account  of  the  purely  moral  as- 
pects of  the  creditor's  conduct,  the  great  judge  in  the  eighteenth 
century  who  refused  to  allow  the  indorsee  of  a  promissory  note 
to  sue  upon  it.  because  by  the  common  law  things  in  action  were 
not  transferable,  and  would  not  listen  to  the  settled  custom  of 
merchants  to  transfer  such  notes  nor  to  the  statement  of  the  Lon- 
don tradesmen  as  to  the  unhappy  effect  of  such  a  ruling  upon  busi- 
ness, have  their  entire  counterpart  in  the  judges  of  one  of  the 
great  courts  of  the  United  States  in  the  twentieth  century  to  whom 
the  economic  and  sociological  aspects  of  a  question  appear  palpa- 
bly irrelevant.214 

The  sixteenth-  and  seventeenth-century  law  was  brought  to 
take  account  of  ethics.  The  eighteenth-century  law  came  to  re- 
ceive the  custom  of  merchants  as  part  of  the  law  of  the  land.  May 
we  not  be  confident  that  in  the  same  way  the  law  of  the  twentieth 
century  will  absorb  the  new  economics  and  the  social  science  of  to- 
day and  be  made  over  thereby?  For  if  the  causes  of  the  back- 
wardness of  the  law  with  respect  to  social  problems  and  the  un- 
social attitude  of  the  law  toward  questions  of  great  import  in  the 

a*The  parallel  is  so  close  that  it  is  worth  pursuing.  Addressing  him- 
self to  a  doctor  of  divinity,  a  serjeant  at  law  of  the  reign  of  Henry  VIII 
disposed  of  the  purely  moral  aspect  of  allowing  recovery  upon  a  bond 
paid  but  not  formally  released,  in  these  words :  "in  what  uncertaintie  shall 
the  king's  subjects  stande,  whan  they  shall  be  put  from  the  lawe  of  the 
realme.  and  be  compelled  to  be  ordered  by  the  discretion  and  conscience 
of  one  man !  And  namelie  for  as  moch  as  conscience  is  a  thinge  of  great 
uncertaintie ;  for  some  men  thinke  that  if  they  treade  upon  two  strawes 
that  lye  acrosse,  that  they  ofende  in  conscience,  and  some  man  thinketh 
that  if  he  lake  money,  and  an  other  hath  too  moche,  that  he  may  take  part 
of  his  with  conscience ;  and  so  divers  men  divers  conscience ;  for  everie 
man  knoweth  not  what  conscience  is  so  well  as  you  Mr.  Doctour."  Har- 
grave,  Law  Tracts,   (Dublin  ed.  1787)   326. 

In  1704.  Lord  Holt,  when  the  question  of  negotiation  of  promissory 
notes  was  before  him  spoke  of  "the  mighty  ill  consequences  that  it  was 
pretended  would  ensue  by  obstructing  this  course."  asked  "why  do  not 
dealers  use  that  way  which  is  legal?"  and  proceeded  to  argue  upon  strict 
common-law  grounds  why  the  indorsement  of  a  note  could  not  be  given 
effect.     Buller  v.  Crips   (1704)  6  Mod.  29. 

In  191 1,  the  Court  of  Appeals  of  New  York,  having  a  Workmen's 
Compensation  Act  before  it,  said :  "The  report  of  the  commission  is 
based  upon  a  most  voluminous  array  of  statistical  tables,  extracts  from 
the  works  of  philosophical  writers  and  the  industrial  laws  of  many 
countries,  all  of  which  are  designed  to  show  that  our  own  system  of  deal- 
ing with  industrial  accidents  is  economically,  morally  and  legally  un- 
sound. Under  our  form  of  government,  however,  courts  must  regard 
all  economic,  philosophical  and  moral  theories,  attractive  and  desirable 
though  they  may  be.  as  subordinate  to  the  primary  question  whether  they 
can  be  moulded  into  statutes  without  infringing  upon  the  letter  or  spirit 
of  our  written  constitutions."  Ives  v.  South  Buffalo  R.  Co.  (1911)  201 
X.  Y.  271. 
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modern  community  are  to  be  found  in  the  traditional  element  of  the 
legal  system,  the  surest  means  of  deliverance  are  to  be  found  there 
also.  The  infusion  of  morals  into  the  law  through  the  develop- 
ment of  equity  was  not  an  achievement  of  legislation  but  the  work 
of  courts.  The  absorption  of  the  usages  of  merchants  into  the 
law  was  not  brought  about  by  statutes,  but  by  judicial  decisions. 
When  once  the  current  of  juristic  thought  and  judicial  decision 
is  turned  into  the  new  course  our  Anglo-American  method  of  judi- 
cial empiricism  has  always  proved  adequate.  Given  new  prem- 
ises, our  common  law  has  the  means  of  developing  them  to  meet 
the  exigencies  of  justice  and  of  molding  the  results  into  a  scien- 
tific system.  Moreover,  it  has  the  power  of  acquiring  new  prem- 
ises, as  it  did  in  the  development  of  equity  and  the  absorption  of 
the  law  merchant,  and  as  it  is  beginning  to  do  once  more  to-day. 
For  there  are  many  signs  that  fundamental  changes  are  taking 
place  in  our  legal  system  and  that  a  shifting  is  in  progress  from 
the  individualist  justice  of  the  nineteenth  century,  which  has  passed 
so  significantly  by  the  name  of  legal  justice,  to  the  social  justice 
of  to-day. 

Seven  noteworthy  changes  in  the  law,  in  the  spirit  of  recent 
ethics,  recent  philosophy  and  recent  political  thought,  have  been 
discussed  in  prior  papers.215  Stated  summarily  these  are:  limita- 
tions on  the  use  of  property  or  attempts  to  prevent  the  anti-social 
exercise  of  rights,  limitations  upon  freedom  of  contract  which  are 
belying  the  famous  individualist  generalization  of  the  nineteenth 
century  that  the  growth  of  law  is  a  progress  from  status  to  con- 
tract, limitations  on  the  power  of  disposing  of  property,  limita- 
tions on  the  power  of  the  creditor  or  injured  party  to  exact  satis- 
faction, revival  of  the  idea  of  liability  without  fault  so  as  to  shift 
the  burden  of  injury  without  fault  from  the  one  upon  whom  it 
chances  to  fall  to  the  enterprise  to  which  the  injury  is  incident, 
change  of  res  communes  and  res  nullius  into  res  publicae,  and 
abandonment  of  the  old  attitude  of  the  law  with  respect  to  de- 
pendent members  of  the  household.  In  all  these  cases,  social 
interests  are  now  chiefly  regarded. 

It  is  true  many  of  the  examples  adduced  are  taken  from  legis- 
lation.    It  is  true  also  that  some  of  these  legislative  innovations 

2usSee  my  papers.  Social  Problems  and  the  Courts,  Am.  Journ.  Sociology, 
XVIII,  331 ;  Social  Justice  and  Legal  Justice  (Address  before  the 
Allegheny  County  Bar  Ass'n.  April  5,  1912)  reprinted  65  Central  Law 
Journ.  455;  The  End  of  Law  as  Developed  in  Legal  Rules  and  Doctrines, 
27  Harvard  Law  Rev.  195. 
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upon  the  settled  juridical  ideas  of  the  past  two  centuries  have  been 
resisted  bitterly  by  some  courts.  Yet  one  may  be  confident  that 
even-  one  of  them  would  stand  in  the  highest  court  of  the  land 
and  in  a  growing  majority  of  our  state  courts  today.  Moreover, 
what  is  more  impotant,  many  of  the  most  significant  examples 
are  taken  from  judicial  decisions.  If,  therefore,  the  ailment  is  in 
the  traditional  element  of  our  legal  system,  the  cure  is  going  on 
there  under  our  eyes.  It  is  an  infusion  of  social  ideas  into  the 
traditional  element  of  our  law  that  we  must  bring  about ;  and  such 
an  infusion  is  going  on.  The  right  course  is  not  to  tinker  with 
our  courts  and  with  our  judicial  organization  in  the  hope  of  bring- 
ing about  particular  results  in  particular  kinds  of  cases,  at  a  sacri- 
fice of  all  that  we  have  learned  from  legal  and  judicial  history.  It 
is  rather  to  provide  a  new  set  of  premises,  a  new  order  of  ideas  in 
such  form  that  the  courts  may  use  them  and  develop  them  into 
a  modern  system  by  judicial  experience  of  actual  causes.  A  body 
of  law  which  will  satisfy  the  social  workers  of  to-day  cannot  be 
made  of  the  ultra-individualist  materials  of  eighteenth-century 
jurisprudence  and  nineteenth-century  common  law  based  thereon, 
no  matter  how  judges  are  chosen  or  how,  or  how  often,  they  are 
dismissed.  What  we  should  insist  upon  is  not  recall  of  judges, 
but  recall  of  much  of  the  juristic  and  judicial  thinking  of  the  last 
century. 

In  contrast  with  the  juristic  thinking  of  the  immediate  past, 
which  started  from  the  premise  that  the  object  of  law  was  to  secure 
individual  interests  and  knew  of  social  interests  only  as  individual 
interests  of  the  state  or  sovereign,  the  juristic  thinking  of  the  pres- 
ent must  start  from  the  proposition  that  individual  interests  are 
to  be  secured  by  law  because  and  to  the  extent  that  they  are  social 
interests.  There  is  a  social  interest  in  securing  individual  interests 
so  far  as  securing  them  conduces  to  general  security,  security  of 
institutions,  and  the  general  moral  and  social  life  of  individuals. 
Hence  while  individual  interests  are  one  thing  and  social  interests 
another,  the  law,  which  is  a  social  institution,  really  secures  indi- 
vidual interests  because  of  a  social  interest  in  so  doing.  Hence  it 
would  seem  that  no  individual  may  claim  to  be  secured  in  an  in- 
terest that  conflicts  with  any  social  interest  unless  he  can  show  some 
countervailing  social  interest  in  so  securing  it — some  social  interest 
to  outweigh  that  with  which  his  individual  interest  conflicts.     If 
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we  compare  with  the  foregoing  proposition  the  classical  statement 
of  Blackstone — 

"Besides  the  public  is  in  nothing  so  essentially  interested  as  in 
securing  to  every  individual  his  private  rights" 216 

and  if,  contrasting  these,  we  bear  in  mind  that  the  latter  represents 
not  only  the  legal  thought  of  the  past  but  the  doctrines  to  which  our 
fathers  sought  to  hold  us  for  all  time  by  constitutional  provisions, 
we  shall  see  how  long  a  road  our  legal  system  has  to  travel. 

The  judges  may  not  in  reason  be  asked  to  lead  in  the  present 
transition.  They  must  go  with  the  main  body,  not  with  the  ad- 
vance guard,  and  with  the  main  body  only  when  it  has  attained 
reasonably  fixed  and  settled  conceptions.  It  is  no  ill  sign  that 
economists  and  sociologists  are  ahead  of  the  law  provided  the  law 
knows  it.  Let  us  remember  that  it  was  not  so  long  ago  that 
economists  succeeded  in  converting  all  of  us  thoroughly  to  indi- 
vidualism,217 and  in  confirming  lawyers  in  the  individualist  ideas 
they  had  found  in  the  classical  books  of  the  common  law.  They 
must  not  expect  the  courts  to  turn  the  law  about  in  a  moment. 
When  we  reflect  how  fundamental  is  the  shifting  from  the  old  so- 
called  legal  justice  to  the  new  social  justice,  how  uncertain  the  new 
lines  are  as  yet  on  the  one  hand,  and  on  the  other  hand  how  com- 
pletely the  change  goes  to  the  root  of  everything  the  courts  do,  we 
must  recognize  how  futile  it  is  to  expect  the  courts  to  adjust  our 
whole  legal  system  to  it  overnight.  In  the  hands  even  of  zealous 
and  friendly  courts  the  adjustment  must  be  tedious  and  painful. 
The  fundamental  difference  between  the  law  of  the  nineteenth 
century  and  the  law  of  the  period  of  legal  development  on  which 
we  have  entered  is  not  in  the  least  due  to  the  dominance  of  sinister 
interests  over  courts  or  lawyers  or  jurists.  It  is  not  due,  the 
legal  muckraker  notwithstanding,  to  bad  men  in  judicial  office  or 
to  intentional  enemies  to  society  in  high  places  at  the  bar.  It  is 
not  a  conflict  between  good  men  and  bad.  Instead  it  is  an  intel- 
lectual conflict.  It  is  a  war  of  ideas,  not  of  men ;  a  clash  between 
old  ideas  and  new  ideas,  a  contest  between  the  conceptions  of  our 

""i  Blackstone,  Commentaries,   139. 

217For  example,  the  following  passed  for  "advanced  thought"  twenty 
years  ago:  "Governments  are  being  remanded,  if  not  into  the  rubbish  heap 
of  the  world's  back  yard,  yet  into  a  secondary  and  subordinate  place. 
And  whereas  men  have  relied  in  the  past  on  the  sovereign  and  the 
statute  book  for  order,  safety,  property,  happiness,  they  are  now  fast 
coming  to  rely  for  them  simply  on  themselves."  Brooklyn  Ethical  Society, 
Man  and  the  State,  521-522  (1892) 


JUSTICE  ACCORDING  TO  LAW.  121 

traditional  law  and  modern  juristic  conceptions  born  of  a  new 
movement  in  all  the  social  sciences.  Study  of  fundamental  prob- 
lems, not  reversion  to  justice  without  law  through  changes  in  the 
judicial  establishment  or  referenda  on  judicial  decisions,  is  the  road 
to  socialization  of  the  law.218 

Roscoe  Pound. 
Cambridge,  Mass. 

MSee  my  address,  Taught  Law,  Rep.  Am.  Bar  Assn.  XXXVII,  975, 
977  (1912).  Others  are  saying  the  same.  Overstreet,  Philosophy  and 
Our  Legal  Situation,  Journ.  of  Philosophy,  Psychology  and  Scientific 
Methods,  X.   113. 


THE  VANISHING   RATE-MAKING   POWER  OF 
THE  STATES. 

"Our  system  of  government  is  a  practical  adjustment  by  which 
the  national  authority  as  conferred  by  the  Constitution  is  main- 
tained in  its  full  scope  without  unnecessary  loss  of  local  efficiency."1 

These  words  are  contained  in  the  unanimous  opinion,  written 
by  Mr.  Justice  Hughes,  of  the  Supreme  Court  of  the  United 
States  in  the  Minnesota  Rate  Cases,  wherein  it  was  decided  that 
the  authority  of  a  State  to  prescribe  reasonable  maximum  rates 
for  intrastate  transportation  is  absolute  and  plenary  only,  to  use 
the  words  of  the  Court,  "until  Congress  does  act  and  by  its  valid 
interposition  limits  the  exercise  of  the  local  authority."2  How  is 
this  principle  to  be  reconciled  with  the  statement  of  the  Court 
first  quoted?  If  the  power  of  the  State  may  be  thus  restricted, 
may  not  there  be  total  destruction  of  "local  efficiency"  in  so  far  as 
rate-making  is  concerned?  The  phrase  "without  unnecessary  loss 
of  local  efficiency"  is  at  once  misleading.  As  the  Court  said,  "the 
situation  is  not  peculiar  to  Minnesota.  The  same  question  has  been 
presented  by  the  appeals,  now  before  the  Court,  which  involve  the 
validity  of  intrastate  tariffs  fixed  by  Missouri,  Arkansas,  Kentucky 
and  Oregon.  Differences  in  particular  facts  appear,  but  they  can- 
not be  regarded  as  controlling."3     Stated  briefly  in  another  form, 

^he  Minnesota  Rate  Cases.  Simpson  et  al.,  constituting  the  Rail- 
road &  Warehouse  Commission  of  the  State  of  Minnesota  v.  Shepard; 
Same  v.  Kennedy;  Same  v.  Shillaber  (1913)  230  U.  S.  352,  402. 

'Ibid.  p.  412. 

3Ibid.  p.  394.  These  appeals  have  all  been  decided  in  conformity  with 
the  opinion  in  the  Minnesota  cases.  See  Missouri  Rate  Cases  (1913) 
230  U.  S.  474,  Mr.  Justice  Hughes  (496-7)  :  "We  need  not  review  the 
argument  addressed  to  conditions  of  transportation  in  Missouri  and  the 
relation  of  intrastate  to  interstate  rates  for  while  the  case  has  its 
special  facts  by  reason  of  the  location  of  the  State,  and  the  use  of  the 
Mississippi  and  Missouri  rivers  as  basing  points  in  rate-making,  the 
controlling  question  thus  presented  with  reference  to  the  authority  of 
the  State  to  prescribe  reasonable  intrastate  rates  throughout  its  territory, 
unless  limited  by  the  exercise  on  the  part  of  Congress  of  its  constitu- 
tional power  over  interstate  commerce  and  its  instruments,  is  not  to 
be  distinguished  in  any  material  respect  from  that  which  was  considered 
and  decided  in  the  Minnesota  Rate  Cases,  ante,  p.  352.  For  the  reasons 
stated  in  the  opinion  in  those  cases,  it  must  be  held  that  the  court  below 
properly  refused  to  sustain  this  objection  to  the  Missouri  statutes." 
Knott  et  al.  v.  St.  Louis  S.  W.  Ry.  Co.  and  14  other  cases  (1913)  230  U.  S. 
509;  Knott  et  al.  v.  St.  Louis,  K.  C.  &  Col.  R.  R.  Co.  (1913)  230  U.  S. 
512;  Oregon  R.  R.  &  Nav.  Co.  v.  Campbell  et  al.  (1913)  230  U.  S.  525. 
Mr.  Justice  Hughes  (536)  :  "Assuming  that  the  order  applies  exclusively 
to  intrastate  transportation,  the  question  with  respect  to  asserted  inter- 
ference with  interstate  commerce  by  reason  of  the  relation  of  intrastate 
rates  to  interstrate  rates  is  essentially  the  same  as  that  presented  in  the 


THE  STATE  RATE-MAKING  POWER.  123 

the  Court  held  that  the  power  of  the  States  over  intrastate  rates 
is  not  plenary  but  servient  to  the  power  of  Congress  over  inter- 
state rates.  This  article  is  an  attempt  to  demonstrate  that  this 
principle,  economically  wise  as  it  doubtless  is,  overrules  all  prior 
decisions  of  the  Supreme  Court  and  thereby  extends,  contrary  to 
general  belief,  the  scope  of  the  Commerce  Clause  of  the  Constitu- 
tion beyond  all  the  limits,  either  express  or  implied,  in  those  prior 
decisions,  and  embodies  the  most  far-reaching  expression  of  the 
great  dominant  characteristic  in  the  present-day  development  of 
our  constitutional  law,  namely,  the  gradual  yet  steady  growth  of 
national  power  at  the  expense  of  the  States,  through  judicial  inter- 
pretation, or  often  through  what  is  more  properly  to  be  termed 
judicial  amendment  of  the  Constitution,  or  nullification  by  indirec- 
tion. On  the  facts  in  those  cases  the  Court  need  not  have  gone  as 
far  as  it  did  in  order  to  reach  its  main  conclusion,  namely,  that 
the  Minnesota  rates  were  valid.  Nevertheless,  the  Court,  by  its 
method  of  reasoning,  unquestionably  made  the  principle  just  stated 
a  necessary  part  of  its  ratio  decidendi.  But  even  assuming  this 
principle  to  be  obiter  dictum,  the  inevitable  consequences  of  its 
announcement  are  too  far-reaching  to  warrant  its  being  passed  over 
without  careful  study. 

■;esota  Rate  Cases,  ante,  p.  352,  and  the  same  conclusions  must  be 
reached/'  Southern  Pac.  Co.  &  Ore.  &  Calif.  R.  R.  Co.  v.  Campbell  et  al. 
(i9!3)  230  U.  S.  537.  Mr.  Justice  Hughes  (547)  :  "The  first,  and  prin- 
cipal, contention  of  the  appellants,  is  that  this  requirement  was  invalid 
as  constituting  a  regulation  of  interstate  commerce.  The  order,  however, 
related  solely  to  intrastate  traffic,  and  the  question  raised  by  the  bill,  so 
far  as  its  allegations  bear  upon  the  conditions  of  interstate  transporta- 
tion, does  not  differ  in  its  essential  feature  from  that  which  was  passed 
upon  in  the  Minnesota  rate  cases.  Minnesota  Rate  Cases,  ante,  p.  352. 
This  objection  to  the  order  cannot  be  sustained."  Allen  et  al.  v.  St.  Louis, 
I.  M.  &  So.  Ry.  Co.;  Same  v.  St.  Louis  S.  W.  Ry.  Co.  (1913)  230  U.  S. 
553,  Mr.  Justice  Hughes  (555)  :  "The  contention  of  the  complainants 
based  upon  the  asserted  interference  with  interstate  commerce  was  rightly 
overruled  by  the  court  below  (Minnesota  Rate  Cases,  ante,  p.  352),  and 
the  only  question  which  remains  for  our  consideration  is  whether  the 
proof  was  sufficient  to  sustain  the  finding  of  confiscation."  Louisville  & 
N.  R.  R.  Co.  v.  Garrett  et  al,  (1913)  34  Sup.  Ct.  Rep.  48,  Mr.  Justice 
Hughes:  "It  is  also  objected  that  the  order  of  the  commission  constitu- 
tutes  an  unwarrantable  interference  with,  and  a  regulation  of  interstate 
commerce.  The  questions  thus  raised  cannot  be  distinguished  from  those 
which   were   considered   and   decided   in   The   Minnesota   Rate   Cases,   230 

0.  s.  352." 

See  also,  Chesapeake  &  O.  Ry.  Co.  v.  Conley  (1913)  230  U.  S.  513,  Mr. 
Justice  Hughes  (524)  :  "The  final  objection  to  the  statute  [of  West 
Virginia]  is  that  it  constitutes  an  unconstitutional  interference  with  in- 
terstate commerce.  It  must  be  regarded,  however,  as  prescribing  rates 
exclusively  for  intrastate  traffic  and,  as  thus  construed,  it  was  within 
the  power  of  the  State  to  enact.  The  questions  presented  are  sub- 
stantially the  same  as  those  which  were  considered  in  the  Minnesota 
Rate  Cases,  ante,  p.  352" 
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I. 

The  facts  in  the  Minnesota  Rate  Cases  are  briefly  as  follows : 
The  state  line  of  Minnesota  on  the  east  and  west  runs  between 
cities  which  are  in  close  proximity,  that  is,  there  are  various  twin 
cities,  such  as  Superior,  Wisconsin,  and  Duluth,  Minnesota ;  Grand 
Forks,  North  Dakota,  and  East  Grand  Forks,  Minnesota,  which, 
on  account  of  their  situations,  had  always  been  accorded  by  the 
railroad  companies  serving  them  like  rates  in  and  out.  In  1905 
and  1906  the  State  Railroad  and  Warehouse  Commission  of  Minne- 
sota, pursuant  to  acts  of  the  State  legislature,  ordered  reduced  the 
class  rates  on  general  merchandise  twenty  and  twenty-five  per 
cent.,  and  corresponding  reductions  were  made  in  commodity  and 
passenger  rates.  Simultaneously  with  fhis  compulsory  reduction 
of  intrastate  rates  the  railroads  involved,  namely,  The  Northern 
Pacific  Railway  Company,  the  Great  Northern  Railway  Company, 
and  the  Minneapolis  &  St.  Louis  Railroad  Company,  in  order  to 
prevent  discrimination  against  localities  and  the  consequent  loss 
of  business,  reduced  to  a  parity  their  interstate  rates  to  the  corre- 
sponding twin  cities  in  each  group  lying  outside  the  State  of  Minne- 
sota. Whereupon  the  stockholders  of  these  roads  brought  suit  to 
restrain  the  enforcement  of  these  acts  of  the  legislature  and  orders 
of  the  Commission.  The  stockholders'  contentions  were:  First, 
that  the  newly  established  rates  amounted  to  an  unconstitutional 
interference  with  interstate  commerce ;  second,  that  they  were  con- 
fiscatory; and  third,  that  the  penalties  imposed  for  their  violation 
were  so  severe  as  to  result  in  a  denial  of  the  equal  protection  of  the 
laws  and  a  deprivation  of  property  without  due  process  of  law  in 
violation  of  the  Fourteenth  Amendment.  The  lower  court  sustained 
the  latter  contention,  which  was  affirmed  by  the  United  States  Su- 
preme Court  on  appeal,  the  penal  and  criminal  provisions  only  of 
the  statutes  being  considered.4  The  lower  court  then  referred  the 
suits  to  a  special  master  who  took  the  evidence  and  made  an  elab- 
orate report  sustaining  the  complainants'  other  contentions.  The 
master's  findings  were  confirmed  by  the  United  States  Circuit  Court 
for  the  District  of  Minnesota  (Judge  Sanborn)  and  decrees  were 
entered  accordingly.5     From  these  decrees  the  Attorney-General 

*Bx  parte  Young  (1907)  209  U.  S.  123.  Although  the  rate  provisions 
of  the  statutes  were  left  unsettled  so  far  as  the  question  of  interference 
with  interstate  commerce  was  concerned,  Mr.  Justice  Peckham,  in  ren- 
dering the  opinion,  took  occasion  to  remark  (p.  145)  that  "the  question 
is  not,  at  any  rate,   frivolous." 

"(1911)   184  Fed.  765. 
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of  the  State  and  the  members  of  the  State  Commission  appealed 
to  the  Supreme  Court.  Appreciating  the  gravity  of  the  contro- 
versy, the  railroad  commissioners  of  eight  States8  filed  their  brief 
as  amid  curiae,  as  did  also  the  governors  of  three  States,7  pursuant 
to  a  resolution  of  a  conference  of  the  governors  of  all  the  States. 
The  question  of  the  validity  of  the  acts  and  orders  fixing  maxi- 
mum rates  was  thus  presented  in  two  distinct  aspects :  ( I )  with 
respect  to  their  effect  on  interstate  commerce,  and  (2)  as  to  their 
alleged  confiscatory  character.  With  this  second  aspect  we  are 
not  here  concerned,  and  for  the  purposes  of  our  inquiry  the  rates 
fixed  by  the  State  will  be  assumed  to  be  reasonable  so  far  as  intra- 
state traffic  is  concerned  (as  they  were  in  fact  for  the  most  part 
found  to  be  by  the  Supreme  Court),  that  is,  rates  which  the  State 
in  the  exercise  of  its  legislative  judgment  could  constitutionally 
fix  for  intrastate  transportation  separately  considered.  With  re- 
spect to  the  branch  of  the  cases  with  which  we  are  here  concerned, 
namely,  the  effect  of  these  rates  upon  interstate  commerce,  the 
decree  of  the  lower  court  which  was  under  review  rests  upon 
two  grounds :  First,  that  the  action  of  the  State  imposed  a  direct 
burden  upon  interstate  commerce ;  and  second,  that  it  was  in  con- 
flict with  the  provisions  of  the  act  to  regulate  commerce.8  Mr. 
Justice  Hughes  in  the  opinion  of  the  Court  said : 

"These  grounds  are  distinct.  If  a  state  enactment  imposes  a 
direct  burden  upon  interstate  commerce,  it  must  fall  regardless  of 
Federal  legislation.  The  point  of  such  an  objection  is  not  that 
Congress  has  acted,  but  that  the  State  has  directly  restrained  that 
which  in  the  absence  of  Federal  regulation  should  be  free.  If  the 
acts  of  Minnesota  constitute  a  direct  burden  upon  interstate  com- 
merce, they  would  be  invalid  without  regard  to  the  exercise  of 
Federal  authority  touching  the  interstate  rates  said  to  be  affected. 
On  the  other  hand,  if  the  State,  in  the  absence  of  Federal  legis- 
lation, would  have  had  the  power  to  prescribe  the  rates  here  as- 
sailed, the  question  remains  whether  its  action  is  void  as  being 
repugnant  to  the  statute  which  Congress  has  enacted."9 

Turning  to  the  first  question,  namely,  whether  the  action  of  the 
State  of  Minnesota  in  prescribing  new  and  lower  intrastate  rates 
thereby  imposed  a  direct  burden  upon  interstate  commerce,  the 
conclusion  of  the  Court  that  it  did  not  must  be  accepted  as  sound. 

"Nebraska,  Iowa,  Kansas,  South  Dakota,  North  Dakota,  Oklahoma, 
Missouri  and  Texas. 

7Ohio,  Nebraska  and  Missouri. 
'230  U.  S.  306. 
•230  U.   S.  396-7. 
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But  the  qualification  placed  by  the  Court,  without  a  dissenting 
vote  to  be  sure,  upon  the  State's  authority  over  intrastate  rates 
is  believed  to  contain  an  enunciation  of  Congressional  power  which, 
as  previously  stated,  was  not  only  unnecessary  for  the  decision  in 
these  cases,  but  which  has  no  support  in  former  decisions,  and 
which,  furthermore,  if  acted  upon  in  future  instances,  may  give 
rise  to  an  alarming  conflict  between  state  and  federal  interests 
detrimental  to  the  preservation  of  our  dual  form  of  government. 
"Was  the  State,"  asks  Mr.  Justice  Hughes,  "in  prescribing  a 
general  tariff  of  reasonable  intrastate  rates  otherwise  within  its 
authority,  bound  not  to  go  below  a  minimum  standard  established 
by  the  interstate  rates  made  by  the  carriers  within  competitive 
districts?  If  the  state  power,  independently  of  Federal  legislation, 
is  thus  limited,  the  inquiry  need  proceed  no  further."10  The  Court 
declares  that  the  state  power  is  not  so  limited  because,  as  Chief 
Justice  Marshall  indelibly  wrote  upon  our  constitutional  juris- 
prudence in  the  case  of  Gibbons  v.  Ogden,11  the  completely  internal 
commerce  of  a  State  is  reserved  for  the  State  itself.  But,  adds 
the  Court, 

"This  reservation  to  the  States  manifestly  is  only  of  that  author- 
ity which  is  consistent  with  and  not  opposed  to  the  grant  to  Con- 
gress. There  is  no  room  in  our  scheme  of  government  for  the 
assertion  of  state  power  in  hostility  to  the  authorized  exercise  of 
Federal  power.  The  authority  of  Congress  extends  to  every  part 
of  interstate  commerce,  and  to  every  instrumentality  or  agency  by 
which  it  is  carried  on ;  and  the  full  control  by  Congress  of  the  sub- 
jects committed  to  its  regulation  is  not  to  be  denied  or  thwarted 
by  the  commingling  of  interstate  and  intrastate  operations.  This 
is  not  to  say  that  the  Nation  may  deal  with  the  internal  concerns  of 
the  State,  as  such,  but  that  the  execution  by  Congress  of  its  con- 
stitutional power  to  regulate  interstate  commerce  is  not  limited  by 
the  fact  that  intrastate  transactions  may  have  become  so  interwoven 
therewith  that  the  effective  government  of  the  former  incidentally 
controls  the  latter.  This  conclusion  necessarily  results  from  the 
supremacy  of  the  national  power  within  its  appointed  sphere. 
M'Culloch  v.  Maryland,  4  Wheat.  316,  405,  426;  The  Daniel  Ball, 
10  Wall.  557,  565 ;  Smith  v.  Alabama,  124  U.  S.  465,  473 ;  Balti- 
more &  Ohio  R.  R.  Co.  v.  Interstate  Commerce  Commission,  221 
U.  S.  612,  618,  619;  Southern  Railway  Co.  v.  United  States,  222 
U.  S.  20,  26,  27 ;  Mondou  v.  New  York,  N.  H.  &  H.  R.  R.  Co., 
223  U.  S.  1,  47,  54,  55- 

"The  grant  in  the  Constitution  of  its  own  force,  that  is,  without 
action  by  Congress,  established  the  essential  immunity  of  inter- 

1023o  U.  S.  397-8. 
"(1824)  9  Wheat.  1,  195. 
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state  commercial  intercourse  from  the  direct  control  of  the  States 
with  respect  to  those  subjects  embraced  within  the  grant  which  are 
of  such  a  nature  as  to  demand  that,  if  regulated  at  all,  their  regu- 
lation should  be  prescribed  by  a  single  authority.  It  has  repeatedly 
been  declared  by  this  court  that  as  to  those  subjects  which  require 
a  general  system  or  uniformity  of  regulation  the  power  of  Con- 
gress is  exclusive.  In  other  matters,  admitting  of  diversity  of 
treatment  according  to  the  special  requirements  of  local  conditions, 
the  States  may  act  within  their  respective  jurisdictions  until  Con- 
gress sees  fit  to  act ;  and,  when  Congress  does  act,  the  exercise  of 
its  authority  overrides  all  conflicting  state  legislation.  Cooley  v. 
Board  of  Wardens,  12  How.  299,  319;  Ex  parte  McNiel,  13  Wall. 
236,  240 ;  Welton  v.  Missouri,  91  U.  S.  275,  280 ;  County  of  Mobile 
v.  Kimball,  102  U.  S.  691,  697;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania. 114  U.  S.  196,  204;  Bowman  v.  Chicago  etc.  Railway  Co., 
125  U.  S.  465,  481,  485;  Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v. 
Hefley,  158  U.  S.  98,  103,  104;  Northern  Pacific  Ry.  Co.  v.  Wash- 
ington, 222  U.  S.  370,  378;  Southern  Ry.  Co.  v.  Reid,  222  U.  S. 
424,  436. 

"The  principle,  which  determines  this  classification,  underlies 
the  doctrine  that  the  States  cannot  under  any  guise  impose  direct 
burdens  upon  interstate  commerce.  For  this  is  but  to  hold  that 
the  States  are  not  permitted  directly  to  regulate  or  restrain  that 
which  from  its  nature  should  be  under  the  control  of  the  one  au- 
thority and  be  free  from  restriction  save  as  it  is  governed  in  the 
manner  that  the  national  legislature  constitutionally  ordains."12 

Considering  first  those  subjects  which  require  a  general  system 
cr  uniformity  of  regulation  and  over  which  therefore  the  power  of 
Congress  is  exclusive,  the  Court  cites  a  great  number  of  cases13 
maintaining  the  freedom  of  interstate  commerce  from  all  modes 
of  direct  interference  by  the  States,  the  most  typical  example  of 
which  being,  of  course,  taxation  in  its  varied  forms. 

The  Court  then  proceeds,  by  an  exhaustive  digest  of  cases,14  to 
consider  those  matters  admitting  of  diversity  of  treatment  accord- 
ing to  the  special  requirements  of  local  conditions,  wherein  the 
States  may  act  within  their  respective  jurisdictions  until  Congress 
sees  fit  to  act.  The  leading  illustrations  as  noted  by  the  Court 
may  be  classified  as  follows :  pilotage,  protection  and  improvement 
of  navigable  waters ;  regulation  of  wharfage  charges  or  tolls ;  quar- 
antine regulations ;  inspection  laws  and  laws  governing  non- 
feasance or  misfeasance  of  interstate  carriers.  Completing  its 
review  of  the  decisions,  the  Court  thus  summarizes  its  conclusions : 

^230  U.  S.  399-400. 
"230  U.  S.  400-402. 
uIbid.  p.  403-411. 
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"Within  the  state  power,  then,  in  the  words  of  Chief  Justice 
Marshall,  is  'that  immense  mass  of  legislation,  which  embraces 
everything  within  the  territory  of  a  state,  not  surrendered  to 
a  general  government :  all  which  can  be  most  advantageously 
exercised  by  the  states  themselves.  Inspection  laws,  quarantine 
laws,  health  laws  of  every  description,  as  well  as  laws  for  regu- 
lating the  internal  commerce  of  a  state,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  component  parts  of  this  mass. 
No  direct  general  power  over  these  objects  is  granted  to  Congress : 
and,  consequently,  they  remain  subject  to  state  legislation.  If  the 
legislative  power  of  the  Union  can  reach  them,  it  must  be  for  na- 
tional purposes ;  it  must  be  where  the  power  is  expressly  given  for 
a  special  purpose,  or  is  clearly  incidental  to  some  power  which  is 
expressly  given.'     Gibbons  v.  Ogden,  supra,  pp.  203,  204. 

"And,  wherever  as  to  such  matters,  under  these  established 
principles,  Congress  may  be  entitled  to  act,  by  virtue  of  its  power 
to  secure  the  complete  government  of  interstate  commerce,  the  state 
power  nevertheless  continues  until  Congress  does  act  and  by  its 
valid  interposition  limits  the  exercise  of  local  authority."1"' 

Whereupon  the  Court,  with  a  directness  and  brevity  that  is  al- 
most startling,  asserts,  "These  principles  apply  to  the  authority  of 
the  State  to  prescribe  reasonable  maximum  rates  for  intrastate 
transportation."16  But  do  they?  Do  the  words  "among  the 
States,"  "affect  other  States,"  or  "affect  the  States  generally"  as 
defined  in  Gibbons  v.  Ogden11  and  subsequent  decisions  admit  of 
such  construction?  It  is  believed  that  an  affirmative  answer  to 
these  questions  finds  no  support  in  any  decision  of  the  Supreme 
Court.  Herein  lies  the  radicalism  and,  it  is  believed,  also  the  weak- 
ness of  the  Court's  opinion.  The  remarkable  prescience  of  the 
members  of  the  Court  is  doubtless  responsible  for  this  absence  of 
proof.  At  least  it  is  difficult  of  explanation  in  any  other  way  than 
by  saying  that  the  Justices  foresaw  and  feared  the  economic  diffi- 
culty that  would  inevitably  arise  in  the  almost  immediate  future 
had  they  dismissed  the  cases  with  an  opinion  that  the  power  of  the 
States  over  intrastate  rates  was  unqualifiedly  plenary  within  their 
given  sphere.  They  fully  realized  that  new  physical  conditions  had 
produced  the  anomaly  of  a  double  action  of  legal  powers  upon  busi- 
ness which  is,  and  which  should  be,  economically  speaking,  a  unit 
and  under  the  control  of  one  body,  the  national  government.  They 
appreciated  the  gravity  of  the  situation,  and  saw  that  some  measure 
was  unquestionably  needed  to  relieve  the  business  of  transportation 

1523o  U.  S.  411-12. 

wIbid.  p.  412. 

"(1824)  9  Wheat.  1,  194. 
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from  the  confusing  and  destructive  dominance  and  jealousies  of 
numerous  state  commissions,  whereby  effective  authority  on  the 
part  of  the  Interstate  Commerce  Commission  was  vitiated.  So, 
as  it  seems,  constructive  statesmanship  absorbing  their  minds  at 
ihe  expense  of  a  more  narrow,  yet  a  more  correct  judicial  course 
of  reasoning,  they  vaulted  the  difficulty  and  dismissed  the  question 
as  having  been  settled  by  prior  decisions,  after  five  pages18  devoted 
to  an  unconvincing  analysis  of  decisions, — unconvincing,  because 
in  none  of  the  cases  cited  by  the  Court,  and  it  is  believed  in  none 
others  that  have  been  decided,  do  we  find  any  enunciation  of  the 
doctrine  that  the  power  of  the  States  over  intrastate  rates  is  servi- 
ent to  the  power  of  Congress  over  interstate  rates.  On  the  con- 
trary, all  of  the  decisions  assert  that  the  State's  power  is  and  always 
has  been,  since  the  adoption  of  the  Constitution,  unqualifiedly 
plenary  within  its  own  sphere.  This  must  be  true  from  the  very 
character  of  our  dual  form  of  government,  under  which  the  federal 
government  possesses  no  powers  except  what  have  been  expressly 
granted  to  it  by  the  States,  while  the  latter  possess  the  residuum 
of  powers  in  their  entirety.  Therefore,  the  extent  of  the  power 
over  interstate  commerce  is  limited  by  the  express  terms  of  its 
grant,  just  as  is  any  other  power  that  the  States  under  the  Con- 
federation yielded  up  to  Congress ;  that  is  to  say,  its  sphere  of  oper- 
ation is  limited  to  the  given  subject.19 

"230  U.  S.  413-17. 

"It  is  interesting  to  note  that  while  the  States  conceded  to  the  federal 
government,  with  virtually  no  debate  in  either  the  federal  or  state 
conventions,  the  power  to  regulate  interstate  commerce  in  order  to  cure 
one  of  the  greatest  defects  in  the  Confederation,  namely,  state  jealousy 
in  relation  to  foreign  trade,  this  power  was  thought  to  be  merely  negative 
and  preventive,  not  affirmative.  See  Elliott's  Debates  on  the  Federal 
Constitution;  The  Federalists,  Xos.  7,  11,  42;  Max  Ferrand.  The  Records 
of  the  Federal  Convention  of  1787;  The  Framing  of  the  Constitution. 

On  February  13,  1827,  James  Madison,  writing  from  his  home  at  Mont- 
pelier  to  his  friend  J.  C.  Cabell,  remarked  in  regard  to  the  power  of 
Congress  over  interstate  commerce :  ''I  always  foresaw  that  difficulties 
might  be  started  in  relation  to  that  power  which  could  not  be  fully  ex- 
plained without  recurring  to  views  of  it  which,  however  just,  might  give 
birth  to  specious  though  unsound  objections.  Being  in  the  same  terms 
with  the  power  over  foreign  commerce,  the  same  extent,  if  taken  literally, 
would  belong  to  it,  yet  it  is  very  certain  that  it  grew  out  of  the  abuse 
of  the  power  by  the  importing  states  in  taxing  the  non-importing,  and 
was  intended  as  a  negative  and  preventive  provision  against  injustice 
among  the  states  themselves  rather  than  as  a  power  to  be  used  for  the 
positive  purpose  of  the  general  government  in  which  alone,  however, 
remedial  power  could  be  lodged."  Letters  and  Other  Writings  of  James 
Madison,  vol.  4,  pp.  14-15. 

Strange  as  it  seems,  this  was  written  three  years  after  the  decision 
in  Gibbons  v.  Ogden.  Madison's  successor  in  the  Presidency,  James 
Monroe,  actually  believed  that  Congress  had  no  power  to  make  internal 
improvements  by  virtue  of  the  Commerce  Clause  of  the  Constitution,  on 
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The  power  to  tax,  as  Chief  Justice  Marshall  said,  is  the  power 
to  destroy,  so  the  federal  government  cannot  tax  state  instrumen- 
talities,20 and  vice  versa  a  State  may  not  tax  the  instrumentalities 
of  the  federal  government.21  Similarly,  while  the  treaty  power, 
which  is  vested  in  the  President  and  the  Senate,  is  supreme,  it 
may  not  be  so  arbitrarily  extended  as  to  usurp  other  powers 
granted  either  to  the  federal  government  or  to  the  States.22  It 
may  be  abused  to  be  sure,  yet  this  is  not  usurpation.  A  colorable 
exercise  of  a  power  is  not  a  valid  exercise  of  a  power,  and,  there- 
fore, just  as  a  treaty  must  be  confined  to  those  matters  which  are 
properly  subjects  for  international,  not  internal,  negotiations,  just 
so  must  the  exercise  by  Congress  of  its  power  over  interstate  com- 
merce be  confined  to  matters  which  are  actually  within  the  domain 
of  interstate  commerce.  Congress  cannot  under  the  guise  of  this 
power  usurp  other  fields  of  governmental  regulation,  whether  be- 
longing properly  to  the  States  or  to  the  federal  government. 

First,  let  us  analyze  the  language  of  the  cases  relied  upon  in 
the  opinion  of  the  court.  The  first  cases  considered  by  the  court 
are  Chicago,  Burlington  &  Quincy  R.  R.  v.  Iowa,23  Peik  v.  Chicago 
&  Northwestern  Ry.  Co.2i  Winona  &  St.  Peter  R.  R.  Co.  v. 
Blake,25  and  Munn  v.  Illinois.20  Mr.  Justice  Hughes  thus  sum- 
marizes these  famous  cases,  generally  known  as  the  "Granger 
Cases" : 

"The  question  was  presented  by  acts  of  the  legislatures  of  Illi- 
nois, Iowa,  Wisconsin  and  Minnesota  passed  in  the  years  1871  and 
1874  in  response  to  a  general  movement  for  a  reduction  of  rates. 

the  theory  that  that  clause  merely  gave  power  to  impose  duties  on  foreign 
trade,  and  to  prevent  duties  on  trade  between  the  States,  or  in  fact  by 
virtue  of  any  other  power  granted  to  Congress.  See  James  Monroe's 
Message  to  Congress  of  May  4th,  1822,  and  accompanying  paper  on 
the  subject  of  internal  improvements,  vetoing  the  act  for  the  preserva- 
tion and  repair  of  the  Cumberland  Road. 

'"'Collector  v.  Day  (1870)  11  Wall.  113.  But  see,  also,  Veazie  Bank  v. 
Fenno  (1869)  8  Wall.  533;  South  Carolina  v.  United  States  (1905)  199 
U.  S.  437- 

^M'Culloch  v.  Maryland  (1819)  4  Wheat.  316;  California  v.  Pacific 
R.  R.  Co.  (1888)   127  U.  S.  1. 

MMr.  Charles  F.  Burr  has  written  a  masterly  treatise  dealing  in  a 
most  exhaustive  way  with  the  relations  of  treaties  to  state  laws,  en- 
titled The  Treaty-Making  Power  of  the  United  States  and  the  Methods 
of  its  Enforcement,  as  Affecting  the  Police  Powers  of  the  States. 

23(i876)  94  U.  S.  155- 
24 (1876)  94  U.  S.  164. 
25  (1876)  94  U.  S.  180. 

"(1876)  94  U.  S.  113.  See  also  Chicago,  M.  &  St.  P.  R.  R.  Co.  v. 
Ackley  (1876)  94  U.  S.  179;  Stone  v.  Wisconsin  (1876)  94  U.  S.  181. 
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The  section  of  the  country  in  which  the  demand  arose  was  to  a 
large  degree  homogeneous  and  one  in  which  the  flow  of  commerce 
was  only  slightly  concerned  with  state  lines.  But  resort  was  had 
to  the  States  for  relief.  In  the  Munn  case,  the  court  had  before  it 
the  statute  of  Illinois  governing  the  grain  warehouses  in  Chicago. 
Through  these  elevators,  located  with  the  river  harbor  on  the  one 
side  and  the  railway  tracks  on  the  other,  it  was  necessary  according 
to  the  course  of  trade  for  the  product  of  seven  or  eight  States  of 
the  West  to  pass  on  its  way  to  the  States  on  the  Atlantic  Coast. 
In  addition  to  the  denial  of  any  legislative  authority  to  limit 
charges  it  was  urged  that  the  act  was  repugnant  to  the  exclusive 
power  of  Congress  to  regulate  interstate  commerce.  The  court 
answered  that  the  business  was  carried  on  exclusively  within  the 
limits  of  the  State  of  Illinois,  that  its  regulation  was  a  thing  of 
domestic  concern  and  that  'certainly,  until  Congress  acts  in  refer- 
ence to  their  interstate  relations,  the  State  may  exercise  all  the 
powers  of  government  over  them,  even  though  in  so  doing  it  may 
indirectly  operate  upon  commerce  outside  its  immediate  jurisdic- 
tion.' In  the  decision  of  the  railroad  cases,  above  cited,  the  same 
opinion  was  expressed.  The  language  of  the  court,  however,  went 
further  than  to  sustain  the  State  law  with  respect  to  rates  for 
purely  intrastate  carriage.  Thus,  the  act  of  Wisconsin  covered 
traffic  which  started  within  the  State  and  was  destined  to  points 
outside,  and  this  was  treated  as  being  within  the  state  power  (Peik 
v.  Chicago  &  Northwestern  Railway  Co.,  94  U.  S.  164,  177,  178),  a 
view  which  was  later  repudiated.  Wabash,  St.  L.  &  P.  Railway 
Co.  v.  Illinois,  118  U.  S.  557-"2T 

Note  carefully  that  the  dormant  power  referred  to  in  all  of 
these  cases  was  the  power  of  Congress  over  interstate  commerce, 
for  the  question  was  whether  the  States  could  regulate  this  com- 
merce in  the  absence  of  Congressional  regulation,  and  not,  as  in 
the  Minnesota  cases,  whether  Congress  could  ever  regulate  intra- 
state commerce.  Obviously  the  one  proposition  is  the  converse  of 
the  other.  Just  as  in  Munn  v.  Illinois,  the  phrase  "until  Congress 
acts"  is  used  in  two  of  the  other  cases,  but  is  directly  followed  by 
words  of  explanation  similar  to  those  used  in  Munn  v.  Illinois. 
Thus,  the  exact  words  in  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  Ioii'a  are : 

"It  [the  railroad]  is  employed  in  State  as  well  as  in  inter-state 
commerce,  and,  until  Congress  acts,  the  State  must  be  permitted 
to  adopt  such  rules  and  regulations  as  may  be  necessary  for  the 
promotion  of  the  general  welfare  of  the  people  within  its  own  juris- 
diction, even  though  in  so  doing  that  without  mav  be  indirectly 
affected."28 

"230  U.  S.  413-14 
*94  U.  S.  163. 
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In  Peik  v.  Chicago  &  N  or  thwe  stern  Ry.  Co.,  Mr.  Chief  Justice 
Waite  again  said : 

"The  law  is  confined  to  State  commerce,  or  such  interstate  com- 
merce as  directly  affects  the  people  of  Wisconsin.  Until  Congress 
acts  in  reference  to  the  relations  of  this  company  to  interstate 
commerce,  it  is  certainly  within  the  power  of  Wisconsin  to  regu- 
late its  fares,  etc.,  so  far  as  they  are  of  domestic  concern.  With 
the  people  of  Wisconsin  this  company  has  domestic  relations.  In- 
cidentally these  may  reach  beyond  the  State.  But  certainly,  until 
Congress  undertakes  to  legislate  for  those  who  are  without  the 
State,  Wisconsin  may  provide  for  those  within,  even  though  it 
may  indirectly  affect  those  without."-' 

In  the  remaining  case,  Winona  &  St.  Peters  R.  R.  Co.  v.  Blake, 
the  Chief  Justice,  after  delivering  a  very  short  opinion,  simply 
stated  that  the  case  fell  directly  within  the  Court's  rulings  in  the 
previous  cases. 

Obviously,  the  above  language  might  even  now  be  used  in  sup- 
port of  the  converse  principle,  namely  that  a  State  may  regulate 
charges  for  interstate  traffic,  as  long  as  the  Congressional  power 
is  dormant,  were  it  not  for  the  fact  that,  as  the  Court  in  the  Minne- 
sota cases  points  out,  such  a  view  was  soon  repudiated  in  Wabash, 
St.  L.  &  P.  Ry.  Co.  v.  Illinois.30  "But,"  said  Mr.  Justice  Hughes 
in  referring  to  this  case,  "no  doubt  was  entertained  of  the  State's 
authority  to  regulate  rates  for  transportation  that  was  wholly  intra- 
state."31 More  than  this,  Mr.  Justice  Miller  in  delivering  the 
opinion  of  the  Court  and  in  repudiating  the  doctrine  of  the  earlier 
cases  that  until  Congress  acted,  the  States  might  regulate  interstate 
commerce,  used  these  words :  "though  it  is  true  that  *  *  *  the 
question  of  the  exclusive  right  of  Congress  to  make  such  regula- 
tions of  charges  as  any  legislative  power  had  the  right  to  make,  to 
the  exclusion  of  the  States,  was  presented,  it  received  but  little 
attention  at  the  hands  of  the  court,  and  was  passed  over  with  the 
remarks  in  the  opinions  of  the  court  which  have  been  cited. "3: 
All  of  these  remarks  have  just  been  quoted.  This  principle  re- 
ceived no  attention  at  the  hands  of  the  court  in  the  Wabash  case. 
How  then  can  any  of  these  cases  be  properly  considered  as  author- 
ity, in  even  the  slightest  degree  for  the  principle  of  a  dominant 


994  U.  S.  1/7-8. 
°(i886)    118  U.   S.  557- 
n230  U.  S.  415. 
2n8  U.  S.  569-70. 
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Federal  and  a  servient  State  power  as  announced  by  Mr.  Justice 
Hughes  ?33 

From  the  remaining  case  relied  upon  by  the  Court  in  this 
branch  of  its  opinion,  namely  Stone  v.  Farmers  Loan  and  Trust 
Co.*4  one  of  the  so-called  Railroad  Commission  cases,  Mr.  Justice 
Hughes  quotes  the  following  language,  affirming  the  plenary  power 
of  the  State  over  its  internal  commerce  and  giving  no  suggestion 
that  this  power  is  servient  to  Congress:  "It  [the  State]  may, 
beyond  all  question,  by  the  settled  rule  of  decision  in  this  court, 
regulate  freight  and  fares  for  business  done  exclusively  within  the 
State,  and  it  would  seem  to  be  a  matter  of  domestic  concern  to 
prevent  the  company  from  discriminating  against  persons  and 
places  in  Mississippi."35 

So  much  for  the  cases  relied  upon  by  the  Court.  In  the  subse- 
quent branch  of  its  opinion,  wherein  the  scope  of  the  Interstate 
Commerce  Act  is  discussed  (which  we  shall  consider  later),  numer- 
ous other  cases  of  similar  import  are  cited,  but  in  none  of  them  is 

"This  principle  seems  to  have  been  predicted,  with  little  reasoning, 
however,  in  one  or  two  opinions  of  courts  of  inferior  jurisdiction,  and 
by  one  or  two  authors.  See  especially  Woodside  v.  Tonnopah  &  G.  R.  Co. 
et  at.  (ion)  184  Fed.  358,  Morrow  (Circuit  Judge),  p.  360:  "That  is  the 
main  feature  of  the  Southern  Pacific  Case,  that  it  interferes  with  inter- 
state commerce.  Ultimately  this  charge  resolves  itself  into  a  constitu- 
tional question,  whether  the  order  of  the  railroad  commissioners  is  an 
interference  with  the  exclusive  power  of  Congress  to  regulate  commerce 
among  the  several  states.  The  present  rate  for  transporting  forest 
products  from  points  in  California  to  points  in  Nevada  has  been  fixed 
by  the  railroad  and  not  by  the  authority  of  the  Interstate  Commerce 
Commission.  The  order  of  the  railroad  commission  does  not,  therefore, 
interfere  with  any  authority  of  the  federal  government  to  regulate  com- 
merce between  the  several  states,  that  authority  not  having  been  ex- 
pressed or  declared." 

David  W.  Fairleigh,  Congress  and  Intra-state  Commerce,  9  Columbia 
Law  Rev.  38.  45 :  "The  several  states  now  have  power  to  regulate  the 
Federal  agency  with  respect  to  its  intra-state  State  traffic,  only  because 
Congress  has  not  yet  seen  fit  to  exercise  its  full  powers.  Whenever  Con- 
gress shall  fully  occupy  the  entire  scope  of  its  powers,  all  State  statutes 
regulating  the  intra-state  traffic  of  interstate  railroads  will  be  instantly 
suspended,  and  all  governmental  friction  resulting  from  diverse  and  in- 
consistent legislation  will  be  avoided. 

"It  is  wholly  unimportant  in  the  application  of  the  principles  here 
stated  whether  the  interstate  railroad  company  is  incorporated  under  State 
laws  or  by  act  of  Congress ;  in  either  case  it  is  equally  an  agency  of  the 
government  of  the  United  States,  because  it  is  an  agency  of  interstate 
commerce,  over  which  Congress  has  the  power  of  regulation.  The  power 
of  Congress  to  control  the  instrumentality  is  not  dependent  upon  the 
mode  in  which  the  instrumentality  was  created.'' 

This  theory  of  agency  is  unconvincing  and  totally  unsupported  by 
authority. 

M(i886)   116  U.  S.  307. 
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language  found  which  in  any  way  qualifies  the  principle  that  the 
State's  power  over  intrastate  rates  is  plenary.  "The  decisions  of 
this  court  since  the  passage  of  the  act  to  regulate  commerce,"  says 
Mr.  Justice  Hughes,  "have  uniformly  recognized  that  it  was  com- 
petent for  the  State  to  fix  such  rates,  applicable  throughout  its 
territory.  If  it  be  said  that  in  the  contests  that  have  been  waged 
over  state  laws  during  the  past  twenty-five  years,  the  question  of 
interference  with  interstate  commerce  by  the  establishment  of  state- 
wide rates  for  intrastate  traffic  has  seldom  been  raised,  this  fact 
itself  attests  the  common  conception  of  the  scope  of  state  author- 
ity."36 Then  follows  an  analysis  of  decisions,  all  of  which  confirm 
in  unmistakable  terms  the  plenary  power  of  the  States.87 

It  seems  scarcely  necessary  after  the  extensive  consideration 
of  cases  by  the  Court,  to  add  others  to  the  list,  but  the  language 
in  at  least  two  authorities,  not  mentioned  by  the  court,  is  particu- 
larly appropriate  to  the  question  under  review. 

In  Sands  v.  Manistee  River  &  Improvement  Co.,38  there  was 
involved  a  law  of  the  State  of  Michigan  permitting  improvements 
of  rivers  and  the  charging  of  tolls  for  their  use  upon  schedules 
of  rates  submitted  to  or  approved  by  a  State  Board  of  Control. 
Suit  was  brought  for  such  tolls,  and  the  statute  attacked  as  a  regu- 
lation of  interstate  commerce.  In  the  course  of  the  Court's  opin- 
ion Mr.  Justice  Field  said: 

"The  Manistee  River  is  wholly  within  the  limits  of  Michigan.  The 
State,  therefore,  can  authorize  any  improvement  which  in  its 
judgment  will  enhance  its  value  as  a  means  of  transportation  from 
one  part  of  the  State  to  another.  The  internal  commerce  of  a 
State, — that  is,  the  commerce  which  is  wholly  confined  within  its 
limits, — is  as  much  under  its  control  as  foreign  or  interstate  com- 
merce is  under  the  control  of  the  general  government/'30 

This,  to  be  sure,  is  an  early  decision ;  it  involves  water,  not  rail 
rates ;  the  facts  are  much  simpler  than  in  the  present  case,  because 
the  medium  of  transportation  does  not  pass  the  state  line,  and 
furthermore  the  opinion  was  rendered  at  a  time  when  the  inter- 
blending  of  operations  in  the  conduct  of  interstate  and  local  busi- 
ness by  interstate  carriers  was  unknown.  But  now,  just  as  then, 
the  inherent  character  of  the  transportation  is  the  one  and  only 
test.    Transportation  is  wholly  within  a  State  or  it  is  not.    There 

^o  U.  S.  423- 

'"Ibid.  pp.  423-433- 

M(i887)   123  U.  S.  288. 
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can  be  no  doubt  as  to  the  separability.  The  adjudications  by  the 
Supreme  Court  dealing  with  the  question  of  when  an  interstate 
shipment  ceases  to  be  such,  and  becomes  intrastate,  and  also  with 
the  taxation  of  the  gross  receipts  of  carriers  are  entirely  sufficient 
to  set  at  rest  any  doubt  on  this  point.40  Clearly,  if  intrastate  busi- 
ness is  separable  from  interstate  business,  so  must  intrastate  rates 
be  separable  from  interstate  rates,  because  rates  are  the  symbol  of 
business.  They  are  the  receipts  which  are  declared  separable  for 
the  purpose  of  taxation.  If  separable  for  that  purpose,  why  are 
they  not  equally  separable  for  the  purpose  of  regulation?  Sup- 
pose, for  example,  a  railroad  doing  solely  an  intrastate  business, 
operates  to  and  from  the  same  points,  in  and  out  of  the  same 
terminals,  as  does  another  railroad  engaged  solely  in  interstate 
business.  Suppose,  further,  that  the  former  road,  in  order  to 
get  the  business  of  the  latter,  greatly  reduces  its  rates.  Can 
it  be  denied  that  the  economic  necessity  thus  imposed  upon  the 
latter  road  to  reduce  its  rates  in  order  to  meet  the  competition 
of  the  former  is  clear  and  direct?  Yet  can  there  be  any  question 
whatsoever  as  to  the  complete  separability  and  independence  of  the 
two  railroads,  and  therefore  of  their  respective  businesses?  Sup- 
pose, further,  that  the  State  itself  elected  to  construct  and  operate 
the  purely  intrastate  railroad,  instead  of  merely  regulating  it  under 
private  ownership.  Could  not  the  State  have  put  into  effect  any 
rates  that  it  chose,  provided  they  were  not  confiscatory  to  the  pub- 
lic? Certainly,  and  no  authority,  upon  complaint  that  interstate 
rates  were  thereby  affected,  could  have  called  it  to  account.  If 
such  would  be  the  position  of  a  State  operating  its  own  intrastate 
lines,  wherein  lies  the  difference  when  it  authorizes  a  corporation, 
as  its  creature  and  agent,  to  perform  the  same  function  ? 

Again,  in  United  States  v.  Knight, ix  a  proceeding  under  the 
Federal  Anti-Trust  Act,  the  Supreme  Court  in  holding  that  manu- 
facture was  not  commerce,  speaking  through  Chief  Justice  Fuller, 
used  this  language : 

"It  is  vital  that  the  independence  of  the  commercial  power  and 
of  the  police  power,  and  the  delimitation  between  them,  however 

"See  two  articles  by  the  author,  Constitutional  Limitations  upon  State 
Taxation  of  Foreign  Corporations,  n  Columbia  Law  Rev.  393;  The 
Commerce  Clause  and  Intra-State  Rates,  12  Columbia  Law  Rev.  321.  See 
also  United  States  Express  Co.  v.  Minnesota  (1912)  223  U.  S.  335  5 
Atchison,  etc.  Ry.  Co.  v.  O'Connor  (1912)  223  U.  S.  280;  Oklahoma  v. 
Wells  Fargo  &  Co.  (1912)  223  U.  S.  298;  Bacon  v.  Illinois  (1913)  227 
U.  S.  504;  Susquehanna  Coal  Co.  v.  South  Amboy  (1913)  228  U.  S.  665; 
Baltic  Mining  Co.  v.   Massachusetts   (1913)   231  U.  S.  68. 

"(1895)    156  U.  S.  1. 
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sometimes  perplexing,  should  always  be  recognized  and  observed, 
for  while  the  one  furnishes  the  strongest  bond  of  union,  the  other 
is  essential  to  the  preservation  of  the  autonomy  of  the  States  as 
required  by  their  dual  form  of  government;  and  acknowledged 
evils  however  grave  and  urgent  they  may  appear  to  be,  had  better 
be  borne,  than  the  risk  be  run,  in  the  effort  to  suppress  them,  of 
more  serious  consequences  by  resort  to  expedients  of  even  doubtful 
constitutionality."42 

In  this  case,  to  be  sure,  intrastate  rates  were  not  involved,  yet 
the  principle  is  identical,  namely,  that  state  authority  is  supreme 
within  its  appointed  sphere,  and  the  police  power  of  the  States  in- 
cludes the  power  over  intrastate  rates,  as  fully  as  it  includes  the 
power  over  manufacture. 

It  may  be  asked  why  may  not  Congress  regulate  intrastate  rates, 
if  it  may  require,  as  the  Supreme  Court  has  decided,43  the  use  of 
safety  appliances  on  purely  intrastate  trains?  The  reason  is  that 
while  interstate  and  intrastate  rates  may  be  interdependent  for 
economic  or  geographical  reasons,  this  is  not  the  same  direct  inter- 
dependence that  necessarily  exists  between  trains  or  cars  operated 
over  the  same  tracks.  A  rate  is  a  charge  for,  not  an  instrument 
of  transportation.  Of  course,  physical  interdependence  is  not  per 
se  the  one  and  only  criterion  by  which  we  determine  whether  or  not 
the  necessity  for  uniformity  is  real  or  potential,  but  this  much  we 
must  find,  namely,  that  the  exercise  of  state  authority,  whether  it 
be  regulatory  of  rates,  hours  of  labor,  employers'  liability,  the 
equipment  or  inspection  of  rolling  stock,  or  what  not,  necessarily 
impinges  upon  and  burdens  in  a  relatively  immediate  way  the  full 
exercise  of  federal  authority.  We  do  so  find  in  the  case  of  safety 
appliances,  because  of  the  direct  connection  between  the  equipment 
used  in  the  two  kinds  of  traffic.  There  is  an  inseparable  inter- 
dependence of  the  very  objects  of  the  legislation.44  But  the  Court 
did  not  nor  can  it  find  any  such  relation  between  interstate  and 
intrastate  rates.  Why  then,  if  these  two  classes  of  rates  are  sepa- 
rable, should  the  Court  say  that  the  action  or  non-action  of  Con- 
gress is  the  controlling  factor?  If  these  two  classes  of  rates  are 
separable,  the  power  of  the  State  over  the  intrastate  rates  must 
be  plenary  and  exclusive,  not  servient,  unless  we  do  violence  to  the 
very  words  of  the  Constitution. 

"156  U.  S.  i3- 

'"Southern  Railway  Co.  v.  United  States    (iau)   222  U.   S.  20. 

"A  somewhat  kindred  situation  arose  in  the  car  distribution  cases. 
See  Interstate  Commerce  Commission  v.  Illinois  Central  R.  R.  Co.  (1910) 
215  U.  S.  452;  Baltimore  &  Ohio  R.  R.  Co.  v.  United  States  ex  rel.  Pit- 
cairn  Coal  Company  (1910)  215  U.  S.  481;  Morrisdale  Coal  Co.  v.  Penn. 
R.  R.  Co.  (1913)  230  U.  S.  304- 
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The  decision  in  Southern  Railway  Co.  v.  United  States,  the 
safety-appliance  case  just  referred  to,  should  remove  the  mote 
from  the  eye,  and  completely  clarify  the  distinction  which,  it  is 
believed,  underlies  the  Minnesota  cases.  In  every  case  cited  by  the 
Supreme  Court  to  prove  the  principle  that  the  plenary  nature  of 
the  State's  power  depended  upon  the  non-action  of  Congress,  the 
legislation  in  question  operated  directly  upon  the  instrumentalities 
of  interstate  commerce  or  upon  the  very  subject-matter  of  inter- 
state commerce  itself.  Herein  lies  the  distinguishing  feature  which 
the  Court  seems  not  to  have  taken  into  consideration.  The  char- 
acter of  the  legislation  clearly  shows  this:  pilotage  regulations, 
protection  and  improvement  of  navigable  waters,  regulation  of 
wharfage  charges  or  tolls,  quarantine  regulations,  inspection  laws, 
laws  governing  nonfeasance  or  misfeasance  of  interstate  carriers. 
These  involve  no  question  of  regulation  by  a  State  of  a  purely  in- 
ternal matter,  but  rather  the  regulation  by  a  State  of  matters  on 
their  face  interstate.  A  case  not  referred  to  by  the  court,  Inter- 
state Commerce  Commission  v.  Goodrich  Transit  Company,*5  may 
seem  at  first  blush  to  bridge  the  gap  between  the  cases  referred  to, 
and  to  establish  a  precedent  for  the  court's  reasoning  in  the  Minne- 
sota cases.  In  that  case  it  was  held  that  the  Interstate  Commerce 
Commission  could  compel  an  interstate  carrier  to  disclose  the  rec- 
ords of  all  its  business,  including  that  which  is  purely  intrastate. 
In  answer  to  the  argument  that  this  was  an  unconstitutional  usurpa- 
tion of  power  by  the  federal  government,  the  Court  replied  that 
"the  requiring  of  information  concerning  a  business  is  not  a  regu- 
lation of  that  business."48  Similarly,  the  Court  had  previously  held 
that  because  an  injury  to  an  interstate  employee  might  be  inflicted 
by  a  purely  intrastate  employee,  the  second  federal  employers' 
liability  act  covering  such  a  case  was  not  thereby  invalid  as  a  regu- 
lation of  intrastate  commerce,  because,  as  the  Court  said  "it  is  a 
mistaken  theory  that  treats  the  source  of  the  injury,  rather  than 
its  effect  upon  interstate  commerce,  as  the  criterion  of  congressional 
power."47  In  other  words,  it  was  again  the  instrumentality  of  in- 
terstate commerce,  a  human  instrumentality  in  this  case,  that  the 
act  directly  concerned  and  that  only.  The  first  federal  employers' 
liability  act  was  declared  void48  for  the  very  reason  that  it  com- 
prehended the  regulation  of  matters  wholly  intrastate — the  em- 

a(i9i2)  224  U.  S.  194- 
"224  U.  S.  an. 

47The   Second  Employers'  Liability  Cases,   Mondou  v.   X.   Y.,   X.   H.  & 
H.  R.  R.  Co.   (1912)  223  U.  S.  1,  51. 

"Employers'  Liability  Cases  (1908)  207  U.  S.  463. 
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ployment  of  persons  engaged  wholly  in  intrastate  commerce, — in 
short  instrumentalities  of  such  commerce.  If  this  is  forbidden, 
wherein  lies  the  distinction  upon  which  to  base  the  opinion  of  the 
court  in  the  Minnesota  cases  that  Congress  may  regulate  the  rates 
of  such  commerce? 

Thus  from  Gibbons  v.  Ogden  down  to  the  present  time,  each 
and  every  case  has  proceeded  upon  the  theory  that  the  right  to 
control  purely  intrastate  and  domestic  commerce  is  an  attribute  of 
sovereignty  of  each  individual  State,  and  that  within  this  domain 
the  jurisdiction  of  the  State  is  as  complete  and  exclusive  as  is  that 
of  the  federal  government  in  the  regulation  of  commerce  among 
the  States.  "The  genius  and  character  of  the  whole  government 
seem  to  be,  that  its  action  is  to  be  applied  to  all  the  external  con- 
cerns of  the  nation,  and  to  those  internal  concerns  which  affect 
the  States  generally ;  but  not  to  those  which  are  completely  within 
a  particular  State,  which  do  not  affect  other  States,  and  with  which 
it  is  not  necessary  to  interfere  for  the  purpose  of  executing  some 
of  the  general  powers  of  the  government."49  Susceptible,  as  are 
these  words  of  Chief  Justice  Marshall,  of  a  very  broad  interpreta- 
tion, never,  until  the  Minnesota  cases,  have  they  been  declared  to 
comprehend  the  principle  of  a  dominant  federal  and  a  servient 
state  power. 

II. 

Turning  now  to  a  consideration  of  the  further  question  whether 
the  action  of  the  State  of  Minnesota  was  repugnant  to  any  pro- 
vision of  the  Interstate  Commerce  Act,  the  Court  also  answered 
this  in  the  negative,  by  demonstrating  that  purely  intrastate  com- 
merce had  always  been  expressly  excepted  from  the  operation  of 
the  Act  by  the  proviso  contained  in  the  first  section.  "The  fixing 
of  reasonable  rates  for  intrastate  transportation  was  left,"  said 
the  court  after  giving  a  history  of  the  Act,  "where  it  had  been 
found;  that  is,  with  the  States,  and  the  agencies  created  by  the 
States  to  deal  with  that  subject.  Missouri  Pacific  Ry.  Co.  v.  Lara- 
bee  Mills,  211  U.  S.  612,  620,  621."50  Thus  far  the  Court's  reason- 
ing is  clear,  succinct  and  eminently  sound.  When  pressed,  how- 
ever, with  the  more  troublesome  argument  that  the  provisions  of 
Section  3  of  the  Act,  prohibiting  carriers  from  giving  an  undue  or 
unreasonable  preference  or  advantage  to  any  locality,  applied  to 
an    unreasonable    discrimination    between    localities    in    different 

"9  Wheat.  195. 
5023O  U.  S.  421. 
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States,  as  well  when  arising  from  an  intrastate  rate  as  compared 
with  an  interstate  rate,  as  when  due  to  interstate  rates  exclusively, 
the  Court  replied: 

"If  it  be  assumed  that  the  statute  should  be  so  construed,  and  it 
is  not  necessary  now  to  decide  the  point,  it  would  inevitably  fol- 
low that  the  controlling  principle  governing  the  enforcement  of 
the  act  should  be  applied  to  such  cases  as  might  thereby  be  brought 
within  its  purview;  and  the  question  whether  the  carrier,  in  such 
a  case,  was  giving  an  undue  or  unreasonable  preference  or  advan- 
tage to  one  locality  as  against  another,  or  subjecting  any  locality 
to  an  undue  or  unreasonable  prejudice  or  disadvantage,  would  be 
primarily  for  the  investigation  and  determination  of  the  Inter- 
state Commerce  Commission,  and  not  for  the  courts.  The  domi- 
nating purpose  of  the  statute  was  to  secure  conformity  to  the  pre- 
scribed standards  through  the  examination  and  appreciation  of  the 
complex  facts  of  transportation  by  the  body  created  for  that  pur- 
pose ;  and,  as  this  court  has  repeatedly  held,  it  would  be  destructive 
of  the  system  of  regulation  defined  by  the  statute  if  the  court 
without  the  preliminary  action  of  the  Commission  were  to  under- 
take to  pass  upon  the  administrative  questions  which  the  statute 
has  primarily  confided  to  it.  Texas  &  Pacific  Ry.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426;  Baltimore  &  Ohio  R.  R.  Co.  v.  Pit- 
cairn  Coal  Co.,  215  U.  S.  481 ;  Robinson  v.  Baltimore  &  Ohio  R.  R. 
Co.,  222  U.  S.  506;  United  States  v.  Pacific  &  Arctic  Co.,  228 
U.  S.  87.  In  the  present  case  there  has  been  no  finding  by  the 
Interstate  Commerce  Commission  of  unjust  discrimination  vio- 
lative of  the  act ;  and  no  action  of  that  body  is  before  us  for 
review."51 

It  is  not  believed  that  the  provisions  of  Section  3  of  the  Act 
can  be  so  extended  by  judicial  construction,  although  there  is  at 
least  some  slight  intimation  to  the  contrary  in  the  very  guarded 
words  of  the  Court  just  quoted.  However  this  may  be,  the  Court, 
reverting  to  its  theory,  expressed  earlier  in  the  first  part  of  the 
opinion,  of  a  dominant  federal  and  a  servient  state  power,  assumed 
a  position  even  more  radical  by  strongly  intimating  that  the  Inter- 
state Commerce  Act  might  be  amended  without  amending  the  Con- 
stitution so  as  to  include  specifically  the  regulation  of  intrastate 
rates. 

"If  the  situation  has  become  such,"  said  the  Court,  "by  reason  of 
the  interblending  of  the  interstate  and  intrastate  operations  of 
interstate  carriers,  that  adequate  regulation  of  their  interstate 
rates  cannot  be  maintained  without  imposing  requirements  with 
respect  to  their  intrastate  rates  which  substantially  affect  the 
former,  it  is  for  Congress  to  determine,  within  the  limits  of  its  con- 
stitutional authority  over  interstate  commerce  and  its  instruments 

"230  U.  S.  419-20. 


140  COLUMBIA  LAW  REVIEW. 

the  measure  of  the  regulation  it  should  supply.  It  is  the  function 
of  this  court  to  interpret  and  apply  the  law  already  enacted,  but 
not  under  the  guise  of  construction  to  provide  a  more  comprehen- 
sive scheme  of  regulation  than  Congress  has  decided  upon.  Nor, 
in  the  absence  of  Federal  action,  may  zve  deny  effect  to  the  laws 
of  the  State  enacted  within  the  field  which  it  is  entitled  to  occupy 
until  its  authority  is  limited  through  the  exertion  by  Congress  of 
its  paramount  constitutional  poiver."'"2 

It  will,  of  course,  be  asked  what  just  criticism  can  be  made, 
from  the  point  of  view  of  constitutional  law  and  our  fixed  institu- 
tions— for  with  economic  or  other  considerations  we  are  not  here 
concerned — assuming  that  the  Supreme  Court  has  thus  extended 
the  scope  of  the  Commerce  Clause  by  judicial  construction?  That 
criticism  may  be  well  founded,  must  be  at  once  apparent  from  a 
consideration  of  two  cases  which  are  now  pending  before  the 
Supreme  Court.  In  these,  which  are  companion  cases  and  are 
known  as  the  Shreveport  cases,53  the  Commerce  Court,  without 
waiting  for  an  amendment  to  the  Interstate  Commerce  Act,  took 
the  bull  by  the  horns  and  upheld  an  opinion  rendered  by  the  Inter- 
state Commerce  Commission  that  an  intrastate  rate,  involuntarily 
established  by  order  of  the  Texas  commission,  may  be  subject 
to  an  order  of  the  Commission  under  the  Interstate  Commerce  Act 
as  at  present  existing,  whereby  such  a  rate  is  declared  to  involve 
an  undue  prejudice  as  against  an  interstate  rate,  and  the  two  rates 
are  required  to  be  equalized ;  that  is,  in  effect,  that  the  state  com- 
pelled rate  is  not  binding. 

The  facts  in  these  cases  are  briefly  as  follows :  In  March,  191 1, 
the  Railroad  Commission  of  Louisiana  filed  a  petition  with  the 
Interstate  Commerce  Commission  against  The  Texas  &  Pacific 
Railway  Company,  the  Houston  East  &  West  Texas  Railway  Com- 
pany, the  Houston  &  Shreveport  Railroad  Company,  the  St.  Louis 
&  Southwestern  Railway  Company,  and  various  other  carriers, 
complaining  that  these  carriers  discriminated  in  the  rates  carried 
on  the  various  classes  and  commodities  of  traffic  from  Shreveport, 
Louisiana,  to  Texas,  in  that  the  rates  charged  by  the  carriers  from 
Texas  distributing  centers,   such  as   Houston,   Dallas  and  other 

D2230  U.  S.  432-3.     Italics  inserted. 

""Meredith  et  al.,  constituting  the  Railroad  Commission  of  Louisiana 
v.  St.  Louis  S.  W.  Ry.  Co.  et  al.  (1912)  23  I.  C.  C.  Rep.  31 ;  Texas  & 
Pacific  Ry.  Co.  v.  United  States  (Interstate  Commerce  Commission  et  al., 
Interveners)  (1913)  205  Fed.  380;  Houston  East  and  West  Texas  Ry. 
et  al.  v.  United  States  (Interstate  Commerce  Commission  et  al.,  Inter- 
veners)   (1913)  205  Fed.  391. 
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points  in  the  direction  of  Shreveport,  to  points  within  the  State 
of  Texas,  the  trade  of  which  was  in  competitive  territory  between 
such  Texas  distributing  centers  and  Shreveport,  were  less  for 
equal  distances  than  the  rates  carried  by  such  carriers  on  the  same 
classes  and  commodities  from  Shreveport  to  such  Texas  competi- 
tive points,  and  that  the  Texas  intrastate  rates  applied  between 
such  Texas  points  were  less  under  substantially  similar  conditions 
than  the  interstate  rates  from  Shreveport  to  such  competitive 
points.  The  prayer  of  the  complainants  was  that  the  Interstate 
Commerce  Commission  establish  the  same  basis  of  rates  of  trans- 
portation between  Shreveport  and  East  Texas  points  as  was  ac- 
corded by  the  defendants  to  Texas  competitors  of  Shreveport  in- 
terests in  the  same  line  of  business  for  the  same  distance.  Com- 
plaint was  also  made  that  the  interstate  rates  from  Shreveport 
to  such  Texas  points  were  unreasonably  high.  The  Interstate 
Commerce  Commission,  after  due  and  regular  hearing,  made  its 
report  and  order  upon  this  complaint  in  March,  1912.  It  was 
found  therein  that  certain  class  rates  were  unjust  and  unreason- 
able, and  an  order  was  made  fixing  reasonable  rates,  but  this 
order  is  not  involved  in  the  appeals.  It  was  not  found  that  the 
commodity  rates  complained  of  from  Shreveport  to  the  several 
Texas  points  were  unreasonable  per  se,  and  the  order  of  the  Inter- 
state Commerce  Commission  with  regard  to  the  commodity  rates 
was  based  solely  upon  the  proposition  that  the  Texas  intrastate 
rates  applied  by  the  carriers  to  and  from  Dallas,  Houston,  and 
other  distributing  centers,  to  the  points  within  the  State  of  Texas, 
were  less  for  substantially  similar  distances  than  the  interstate 
rates  from  Shreveport  to  said  points,  and  that  thereby  the  intra- 
state Texas  rates  applied  by  the  carriers  were  discriminative  as 
against  the  interstate  rates.  The  Texas  &  Pacific  Railway  Com- 
pany, the  Houston  East  &  West  Texas  Railway  Company,  and  the 
Houston  &  Shreveport  Railroad  Company,  were  required  to  cease 
and  desist  from  exacting  any  higher  rates  for  the  transportation 
of  any  article  from  Shreveport  to  Dallas,  and  points  on  the  Texas 
&  Pacific  Railway  intermediate  thereto,  than  are  contemporane- 
ously exacted  for  the  transportation  of  such  article  from  Dallas 
towards  Shreveport,  for  an  equal  distance ;  and  from  exacting  any 
higher  rates  for  the  transportation  of  any  article  from  Shreveport 
to  Houston,  and  points  on  the  line  of  the  Houston  East  &  West 
Texas  Railway  and  the  Houston  &  Shreveport  Railroad  interme- 
diate thereto,  than  are  contemporaneously  exacted  for  the  trans- 
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portation  of  such  article  from  Houston  towards  Shreveport,  for 
an  equal  distance. 

The  Commission  was  divided,  four  to  three.  Six  separate 
opinions  were  written,  the  majority  opinion  by  Commissioner  Lane, 
and  concurring  opinions  by  Commissioners  Prouty  (Chairman) 
and  Clark,  while  dissenting  opinions  were  written  by  Commis- 
sioners Clements,  Harlan  and  McChord/'4  Suits  to  enjoin  the 
order  of  the  Commission  were  filed  by  the  carriers  in  the  United 
States  Commerce  Court,  with  the  result  that  the  order  of  the  Com- 
mission was  unanimously  upheld. 

Prior  to  this  opinion  the  Commission  had  always  consistently 

"Commissioner  Lane's  opinion  is  totally  unconvincing  from  a  legal 
standpoint.  He  thus  concludes:  "The  interstate  carrier  which  adopts  a 
policy,  even  under  state  direction,  that  makes  against  the  interstate  move- 
ment of  commerce  must  do  so  with  its  eyes  open  and  fully  conscious  of 
its  responsibilities  to  the  federal  law  which  guards  commerce  'among  the 
states'  against  discrimination. 

"It  is  suggested  that  the  exercise  of  .such  power  to  end  discrimination 
between  rates  within  a  state  and  rates  to  interstate  points  must  surely  lead 
to  a  conflict  in  which  the  jurisdiction  of  one  sovereignty  or  the  other 
must  give  way.  To  this  suggestion  the  one  and  sufficient  answer  is  that 
when  conditions  arise  which  in  the  fulfillment  of  its  obligation  and  the  due 
exercise  of  its  granted  power  to  regulate  commerce  among  the  states 
make  such  course  necessary  the  national  government  must  assume  its 
constitutional  right  to  lead."  23  I.  C.  C.  Rep.  46. 

Chairman  Prouty,  contrary  to  Commissioner  Lane,  expressly  stated 
that  prior  decisions  of  the  Commission  should  be  overruled,  when  in- 
consistent with  the  view  of  the  majority  in  this  case.  "When  the  federal 
authority  does  act,  then  the  state  cannot  by  its  action  interfere,  for  in 
case  of  actual  conflict  the  state  must  yield."    23  I.  C.  C.  Rep.  50. 

Commissioner  Clark  said :  "Whether  or  not  the  Congress  has  exercised 
its  jurisdiction  in  these  premises  and  whether  or  not  it  has  delegated 
to  us  power  to  remove  such  discriminations  and  preferences  are  questions 
which  apparently  can  never  be  settled  until  they  have  been  passed  upon 
by  the  court  that  is  empowered  to  speak  the  last  word.  In  this  question 
as  between  two  states  possessing  equal  rights  under  the  constitution  and 
equal  rights  to  federal  protection,  discrimination  that  is  unjust  or  prefer- 
ence that  is  undue,  should,  I  think,  be  abated  by  federal  authority,  and 
so  long  as  there  is  doubt  it  should  be  resolved  in  favor  of  that  course 
which  is  harmonious  with  the  fundamental  and  recognized  purpose  of  the 
act  to  regulate  commerce."     23  I.   C.   C.   Rep.  51-52. 

Commissioner  Clements,  mindful  of  the  express  limitations  of  the 
Act,  said :  "The  conclusion  and  order  of  the  Commission  in  this  case 
mark  a  new  departure  in  the  interpretation  of  the  statute  as  to  the 
scope  of  its  authority,  from  its  steadfast  attitude  toward  this  funda- 
mental question  in  all  previous  cases."     23  I.  C.  C.  Rep.  53. 

Commissioner  Harlan:  "I  think  that  the  Congress  in  aid,  or  rather  in 
protection,  of  interstate  commerce  may  forbid  discriminations  by  a  rail- 
road or  other  instrument  of  interstate  traffic  in  favor  of  state  traffic. 
This  however  it  has  not  undertaken  to  do."    23  I.  C.  C.  Rep.  54-5. 

Commissioner  McChord's  dissenting  opinion  is  eminently  logical  and 
sound,  and  in  complete  accord  with  prior  decisions.  He  thus  sum- 
marizes: "My  position  is  that  this  Commission  should  confine  itself  within 
the  four  corners  of  the  law  of  its  creation,  usurping  neither  the  legis- 
lative function  of  the  Congress  nor  the  judicial  power  of  the  courts." 
23  I.  C.  C.  Rep.  63. 
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refused  to  usurp  the  functions  of  the  States  in  regard  to  rate- 
making.55  As  previously  stated,  the  Supreme  Court  cannot,  it  is 
believed,  properly  uphold  the  Commission  and  the  Commerce 
Court.  For,  although  it  has  never  passed  upon  this  precise  ques- 
tion, it  has  decided  that  the  prohibition  of  Section  3  of  the  Act 
is  directed  only  against  unjust  discrimination  or  undue  prefer- 
ence arising  from  the  voluntary  and  wrongful  act  of  the  carriers, 
and  does  not  relate  to  acts,  the  results  of  conditions  wholly 
beyond  the  control  of  the  carriers,  such  as  competition,  and  pre- 
sumably, therefore,  statute,  court  decree  or  order  of  an  admin- 
istrative or  semi-judicial  body.56  The  Commerce  Court  attempted 
to  distinguish  this  case  on  the  ground  that  it  primarily  involved 
the  long  and  short  haul  clause  of  the  original  fourth  section  of 
the  act,  rather  than  the  third  section,  and  added  (Judge  Knapp)  : 

"Moreover,  the  administrative  authority  of  the  Commission  has 
been  materially  increased  by  the  amendments  of  1906  and  1910, 
as  the  Supreme  Court  observed  in  the  recent  Proctor  and  Gamble 
case,  (225  U.  S.  282,  297),  and  it  may  be  open  to  doubt  whether 
decisions  under  the  former  fourth  section  would  be  followed  in 
cases  arising  under  the  amended  statute."57  This  attempted  dis- 
tinction is  unconvincing.  The  Court,  in  effect,  swept  aside  all 
precedent.  Note  the  language  of  one  of  the  concluding  paragraphs 
of  the  opinion : 

"When  this  order  was  made,  upon  the  facts  so  ascertained  and  re- 
ported, it  had  the  effect,  in  our  judgment,  of  relieving  petitioner 
from  further  obligation  to  observe  the  intrastate  rates  which  the 
Texas  authorities  had  prescribed.  The  petitioner  was  no  longer 
under  compulsion  in  respect  of  those  rates,  because  the  rate  situa- 
tion disclosed  by  the  inquiry  was  subject  in  its  entirety  to  the  pro- 
visions of  the  Federal  statute  and  the  administrative  control  of  the 
Commission.  The  order  of  the  Commission  therefore  operated  to 
release  petitioner,  as  regards  the  intrastate  rates  in  question,  from 

MSee  in  the  Matter  of  Freight  Rates  (1905)  »  L  C  C.  Rep.  180;  Hope 
Cotton  Oil  Co.  v.  Texas  &  Pacific  Ry.  Co.  (1907).  12  I.  C.  C.  Rep.  266; 
Reliance  Textile  &  Dye  Works  v.  Southern  Ry.  Co.  (1903)  13  I-  C.  C. 
Rep.  48;  Williams  Co.  v.  Vicksburg,  S.  &  P.  Ry.  Co.  et  al.  (1909)  16 
I.  C.  C.  Rep.  482;  Andy's  Ridge  Coal  Co.  v.  Southern  Ry.  Co.  (1910) 
18  I.  C.  C.  Rep.  405;  Saunders  v.  Southern  Express  Company  ( 1910) 
18  I.  C.  C.  Rep.  415;  Alpha  Portland  Cement  Co.  v.  B.  &  O.  R.  R.  Co. 
et  al.  (1912)  22  I.  C.  C.  Rep.  446.  In  fact,  since  the  opinion  in  the 
Shreveport  case  the  Commission  refused  to  remedy  a  discriminative  situa- 
tion growing  out  of  state  rates,  but  in  so  doing  failed  to  distinguish  the 
Shreveport  case.  Southwestern  Shippers  Traffic  Assn.  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.  et  al.  (1912)  24  I.  C.  C.  Rep.  570;  but  see  Keogh  v. 
Chicago,  etc.  Ry.  Co.    (1913)   26  I.  C.  C.  Rep.  73. 

'"East  Tenn.  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission  (1901) 
181  U.  S.  1,  18. 

"205   Fed.  385. 
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the  restraint  imposed  by  the  State  of  Texas;  and  thereupon  peti- 
tioner became  entitled,  if  it  did  not  choose  to  reduce  its  interstate 
rates,  to  comply  with  the  order  by  advancing  its  Texas  rates  suffi- 
ciently to  remove  the  forbidden  discrimination.  Its  obedience  was 
due  to  the  superior  authority,  and  it  ceased  to  be  bound  by  any 
inconsistent  obligations.  Whether  petitioner  should  have  applied 
to  the  courts  for  relief  in  the  premises,  basing  its  application  upon 
the  Commission's  order  and  the  rights  of  petitioner  thereunder,  or 
could  advance  its  Texas  rates  in  the  first  instance,  relying  upon 
the  order  as  a  defense  against  any  prosecution  under  Texas  laws, 
is  not  for  us  to  determine.  It  is  sufficient  to  hold,  as  we  do,  that 
petitioner  can  not  resist  the  order  on  the  ground  of  involuntary 
action,  because  the  effect  of  that  order  was  an  exemption  of  these 
intrastate  rates  from  Texas  authority."58 

The  closest  case  referred  to  by  the  Commerce  Court  as  an  au- 
thority for  its  decision,  is  Louisville  &  Nashville  Railroad  Co.  v. 
Eubank.59  But  this  case,  while  admittedly  a  "hard"  one  in  the 
"twilight  zone,"  warrants  no  such  conclusion.  There  the  lower 
court  had  construed  the  long  and  short  haul  provisions  of  the  Ken- 
tucky constitution,  "as  embracing,"  to  use  the  words  of  Mr.  Jus- 
tice Hughes  in  the  Minnesota  cases,  "a  long  haul  from  a  place  out- 
side to  one  within  the  State  (Nashville  and  Louisville),  and  a 
shorter  haul  on  the  same  line  and  in  the  same  direction  between 
points  within  the  state.  The  court  held  that,  so  construed,  the 
provision  was  invalid  as  being  a  regulation  of  interstate  commerce, 
because  it  linked  the  interstate  rate  to  the  rate  for  the  shorter 
haul  and  thus  the  interstate  charge  was  directly  controlled  by  the 
state  law.  (184  U.  S.  pp.  41,  43.)  The  authority  of  the  former 
decision  [L.  &  N.  R.  R.  Co.  v.  Ky.,  183  U.  S.  503]  upholding  the 
state  law,  as  applied  to  places  all  of  which  were  within  the  state, 
was  in  no  way  impaired,  and  the  court  fully  recognized  the  power 
of  the  state  to  prescribe  maximum  charges  for  intrastate  traffic 
although  carried  over  an  interstate  road  to  points  on  the  state  line. 

t  68205  Fed.  389-90.  Judge  Mack  filed  a  concurring  opinion,  but  it  was 
with  considerable  hesitancy  that  he  did  so.  "In  as  much,  however,  as 
there  seems  to  be  some  basis,  though  slight,  for  the  view  that  the  fail- 
ure of  the  railroads  to  attack  the  Texas  rates  was  due  to  their  volun- 
tary or  negligent  acquiescence  therein,  and  that  therefore  these  rates  may 
be  said  to  have  been  not  compelled,  but  voluntary,  in  the  sense  of  having 
been  voluntarily  assented  to,  instead  of  having  been  actively  attacked,  and 
inasmuch  as  the  conclusions  of  my  brethren  are  based  in  part  at  least 
upon  this  view,  I  concur,  for  this  reason  only,  in  upholding  the  Com- 
mission's order."   (p.  391.) 

59 (1902)  184  U.  S.  27,  41.  The  correctness  of  this  decision  is  believed 
to  be  open  to  considerable  doubt,  in  the  light  of  subsequent  decisions. 
See  an  article  by  the  present  author  in  11  Columbia  Law  Rev.  321. 
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(Id.  pp.  33,  42 )."60  Furthermore,  there  was  no  intimation  what- 
ever in  this  case  that  there  is  a  dormant  federal  power,  which 
might,  if  put  into  action,  include  the  regulation  of  intrastate  rates, 
as  announced  in  the  Minnesota  cases. 

"We  should  have  no  Union,"  said  the  Governors  in  pleading 
for  the  maintenance  of  States'  Rights  before  the  Supreme  Court 
of  the  United  States  in  the  Minnesota  cases,  "if  the  Constitution 
had  not  made  the  internal  commerce  of  the  States  distinct  from 
other  commerce,  and  left  full  control  of  the  former  with  the 
States  when  it  gave  full  control  of  the  latter  to  Congress.  What- 
ever the  risk  to  commerce  as  a  whole,  the  people  chose  to  take  it, 
in  order  to  avoid  risks  which  they  considered  worse ;  and  the  won- 
derful development  of  both  state  and  interstate  commerce  has 
proved  the  wisdom  of  their  choice.  It  is  for  them  alone  to  re- 
verse that  choice  by  amending  their  Constitution,  if  they  think 
the  balance  of  advantage  has  changed."61 

Why  did  not  the  Supreme  Court  in  the  Minnesota  cases  face 
the  situation  squarely  and  admit  that  amendment  of  the  Constitu- 
tion, albeit  it  is  difficult  of  attainment  (and  rightly  so),  is  the  only 
true  remedy  ?  A  few  years  ago  in  a  case  involving  the  reclamation 
of  arid  lands  in  the  west,  the  federal  government  claimed  the  para- 
mount right  to  control  the  waters  of  the  Arkansas  River  to  aid  in 
the  reclamation  of  these  lands.  But  the  Court,  in  a  masterly  opin- 
ion by  Mr.  Justice  Brewer,  turned  a  deaf  ear  to  the  alluring  argu- 
ment of  expediency  and  denied  this  right,  saying: 

"The  preamble  of  the  Constitution  declares  who  framed  it,  'we  the 
people  of  the  United  States,'  not  the  people  of  one  State,  but  the 
people  of  all  the  States,  and  Article  X  reserves  to  the  people  of 
all  the  States  the  powers  not  delegated  to  the  United  States.  The 
powers  affecting  the  internal  affairs  of  the  States  not  granted  to 
the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  and  all  powers  of 
a  national  character  which  are  not  delegated  to  the  National  Gov- 
ernment by  the  Constitution  are  reserved  to  the  people  of  the 
United  States.  The  people  who  adopted  the  Constitution  knew 
that  in  the  nature  of  things  they  could  not  forsee  all  the  questions 
which  might  arise  in  the  future,  all  the  circumstances  which  might 
call  for  the  exercise  of  further  national  powers  than  those  granted 
to  the  United  States,  and  after  making  provision  for  an  amend- 
ment to  the  Constitution  by  which  any  needed  additional  powers 
would  be  granted,  they  reserved  to  themselves  all  powers  not  so 
delegated.     This  Article  X  is  not  to  be  shorn  of  its  meaning  by 

"230  U.  S.  429. 

"Brief  (p.  30)  of  Atnici  Curiae,  Hon.  Judson  Harmon,  Herbert  S. 
Hadley,   Charles   H.   Aldrich,   filed   by   leave   of   the   court. 
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any  narrow  or  technical  construction,  but  is  to  be  considered  fairly 

and  liberally  so  as  to  give  effect  to  its  scope  and  meaning."    *    *    * 

******** 

"At  the  time  of  the  adoption  of  the  Constitution  within  the 
known  and  conceded  limits  of  the  United  States  there  were  no 
large  tracts  of  arid  land,  and  nothing  which  called  for  any  further 
action  than  that  which  might  be  taken  by  the  legislature  of  the 
State,  in  which  any  particular  tract  of  such  land  was  to  be  found, 
and  the  Constitution,  therefore,  makes  no  provision  for  a  national 
control  of  the  arid  regions  or  their  reclamation.  But,  as  our  na- 
tional territory  has  been  enlarged,  we  have  within  our  borders  ex- 
tensive tracts  of  arid  lands  which  ought  to  be  reclaimed,  and  it 
may  well  be  that  no  power  is  adequate  for  their  reclamation  other 
than  that  of  the  National  Government.  But  if  no  such  power  has 
been  granted,  none  can  be  exercised.""2 

True,  in  the  case  just  referred  to,  the  Court  was  not  called  upon 
to  construe  express  language  of  grant,  but  rather  of  restriction. 
But  correct  constitutional  interpretation  must  necessarily  be  the 
same  in  both  directions,  as  is  explained  in  this  case.  So  this  opinion 
is  but  the  reiteration  of  Chief  Justice  Fuller's  words  of  warning 
previously  quoted  that  "acknowledged  evils,  however  grave  and 
urgent  they  may  appear  to  be,  had  better  be  borne,  than  the  risk 
be  run,  in  the  effort  to  suppress  them,  of  more  serious  consequences 
by  resort  to  expedients  of  even  doubtful  constitutionality."63 
Where,  in  the  Minnesota  cases,  do  we  find  that  fidelity  both  to  the 
spirit  and  the  purpose  of  the  Constitution  so  predominant  in  these 
prior  decisions,  and  so  necessary  to  the  preservation  of  our  form  of 
government?     It  is  not  there. 

William  C.  Coleman. 

Baltimore. 

^Kansas  v.  Colorado  (1906)  206  U.  S.  46,  91-92. 
"156  U.  S.   13. 
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NOTES. 


Application  of  the  Commerce  Clause  to  the  Ixtaxgible. — The 
use  of  Marshall's  often-quoted  description  that  "commerce  is  inter- 
course"1 as  a  sufficient  definition  with  which  to  interpret  the  commerce 
clause,2  would  bring  every  contract  between  citizens  in  different  States 
under  the  jurisdiction  of  Congress.  But  it  should  be  remembered  that 
he  was  attempting  no  formal  test,3  and  that  the  definition  most  fre- 
quently approved  by  the  Supreme  Court  is  the  narrower  one  laid  down 


Gibbons  v.  Ogden   (1824)   9  Wheat.  1, 
*U.  S.  Const.,  Art.  1,  §  8;  subd.  3. 
3Q  Michigan  Law  Rev.  324,  326. 
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in  County  of  Mobile  v.  Kimball,*  which  explains  the  term  "inter- 
course", and  returns  to  the  earlier  conception  of  commerce  as  a  trans- 
portation of  the  tangible.5  That  telegraph  companies  are  engaged  in 
interstate  commerce,  received  early  judicial  recognition.6  This,  how- 
ever, seems  to  have  been  due  more  to  a  desire  to  have  uniform  federal 
regulation  of  such  an  important  adjunct  to  commerce  as  the  telegraph 
than  to  a  realization  that  the  transmission  of  telegraphic  information 
is  commerce.7 

The  older  conception  of  commerce  as  an  exchange  of  commodities 
has  governed  the  interpretation  of  insurance  contracts.8  In  the  pioneer 
attempt  of  a  correspondence  school  to  escape  state  regulation,0  the 
state  court,  applying  the  doctrine  of  the  insurance  cases,  refused  it 
freedom  from  that  restraint;  but  the  Supreme  Court  in  a  later  case,10 
wisely  confining  the  authority  of  the  insurance  cases  to  the  points  de- 
cided, held  that  such  intercourse  or  communication  through  the  mails 
is  commerce.  The  telegraph  cases  were  cited  as  authorities  for  the 
decision,  and  little  reliance,  apparently,  was  placed  on  the  fact  that 
the  plaintiff's  business  also  incidentally  involved  the  transportation  of 
text  books  and  other  tangible  articles  of  traffic.  Considering  these 
latter  facts,  there  seems  little  doubt  that  the  case  was  correctly  de- 
cided, and  that  it  did  not  necessarily  extend  the  previous  conception 
of  commerce.  The  language  of  the  court,  however,  was  regarded  as 
throwing  a  new  light  on  the  meaning  of  the  telegraph  cases;  so  it  was 
argued  that  in  view  of  this  later  decision  the  Supreme  Court  must 
conceive  of  the  telegraph  message  as  bearing  the  same  relation  to  the 
telegraph  system  that  an  article  of  merchandise  bears  to  the  railway 
system,  and  that  it  is  equally  a  subject  of  commerce.  The  case  has, 
therefore,  been  quoted  as  indicating  that  the  mere  transmission  of  in- 

4(i88o)i02  U.  S.  691,  702.  "Commerce  with  foreign  countries  and  among 
the  states,  strictly  considered,  consists  in  intercourse  and  traffic,  including 
in  these  terms  navigation  and  the  transportation  and  the  transit  of  persons 
and  property,  as  well  as  the  purchase,  sale,  and  exchange  of  commodities." 
This  was  approvingly  quoted  in  McCall  v.  California  (1890)  136  U.  S.  104, 
108;  Lottery  Cases  (1903)  188  U.  S.  321,  351. 

B58  Pennsylvania  Law  Rev.  411. 

"Pensacola  Tel.  Co.  v.  Western  U.  Tel.  Co.  (1877)  96  U.  S  1 ;  Western 
U.  Tel.  Co.  v.  Pendleton  (1887)  122  U.  S.  347.  Its  applicability  to  com- 
munication by  telephone  has  also  been  recognized.  Muskogee  Nat.  Tel.  Co. 
v.  Hall  (C.  C.  A.  1002)   118  Fed.  382. 

7See  Western  U.  Tel.  Co.  v.  Pendleton,  supra,  p.  358. 

sPaul  v.  Virginia  (1868)  8  Wall.  168;  Hooper  v.  California  (1895)  155 
U.  S.  648;  see  note  on  "Relation  of  Insurance  to  Interstate  Commerce",  at 
p.  149  infra. 

"International  Textbook  Co.  v.  Peterson  (1907)  133  Wis.  302.  In  Inter- 
national Textbook  Co.  v.  Lynch  (1008)  81  Vt.  101,  the  court  based  its 
decision  on  the  additional  ground  that  the  transportation  of  letters,  etc.,  is 
regulated  by  the  postal  laws  and  not  by  the  laws  of  interstate  commerce.  It 
has  been  suggested  that  this  reasoning  applies  to  mercantile  agencies,  71  Cen- 
tral Law  Journ.  201. 

"International  Textbook  Co.  v.  Pigg  (1910)  217  U.  S.  91.  The  case  of 
International  Textbook  Co.  v.  Gillespie  (1910)  229  Mo.  397,  obeys  the 
authority  of  the  leading  case,  but  Judge  Valliant  in  a  separate  concurring 
oninion.  p.  423,  deplores  the  court's  abandonment  of  the  primary  conception 
of  commerce. 


NOTES.  149 

formation  from  one  State  into  another  is  of  itself  sufficient  to  consti- 
tute interstate  commerce.11 

By  the  recent  case  of  U.  S.  Fidelity  &  Guaranty  Co.  v.  Kentucky 
(1913)  34  Sup.  Ct.  Kep.  122,12  the  controversy  seems  to  have  been  set 
at  rest.  The  plaintiff  in  error  was  a  Maryland  commercial  agency 
with  attorneys  in  Kentucky  who  informed  inquirers  concerning  the 
financial  standing  of  local  merchants.  Relying  on  the  authority  of 
the  Textbook  Case,13  it  was  urged  that  the  corporation  was  exempt 
from  the  state  tax  sought  to  be  enforced,  because,  through  its  agents, 
information  was  sometimes  sent  across  the  state  line  by  mail,  telephone 
or  telegraph,  to  merchants  engaged  in  interstate  commerce.  The  court 
decided  that  the  plaintiff's  business  was  too  remotely  and  indirectly 
connected  with  any  transportation  of  goods  from  one  State  to  another 
to  be  considered  an  incident  of  interstate  commerce.  A  like  conclusion 
was  reached  in  the  only  other  reported  case  on  the  point,14  which  was 
decided  before  the  status  of  a  correspondence  school  had  been  authorita- 
tively determined  by  the  Supreme  Court,  and  was  put  on  the  ground 
that  a  mercantile  agency  is  not  such  an  important  instrument  of  com- 
merce that  it  should  be  grouped  with  the  telegraph  and  telephone.  It 
is  impossible  to  doubt  the  court's  wisdom  in  declining  to  interfere 
further  with  the  State's  taxing  power  unless  the  burden  on  interstate 
commerce  be  direct  and  substantial,  and  its  treatment  of  commercial 
agencies  in  this  respect  is  essentially  practical.  The  distinction  at- 
tempted to  be  drawn,  however,  that  if  any  commercial  contracts  re- 
sulted, they  were  made  between  the  local  inquirers  and  the  foreign 
merchants  concerning  whose  credit  information  was  furnished,  and 
not  between  the  parties  to  the  correspondence  in  question,  seems  a 
rather  tenuous  one.  In  requiring  a  direct  connection  between  the 
transportation  of  commodities  and  the  interstate  transmission  of  infor- 
mation before  the  latter  will  be  termed  commerce,  the  court  adopts  the 
earlier  conception  of  commerce  and  refuses  to  extend  the  application 
of  the  commerce  clause  to  the  intangible. 


Relation  of  Insurance  to  Interstate  Commerce. — The  remark- 
able development  in  the  United  States  of  insurance  as  an  interstate 
business,  and  the  increasing  tendency  on  the  part  of  the  states  to 
restrict  the  powers  of  foreign  insurance  companies  through  taxation 
and  local  regulations,  have  provoked  an  insistent  demand  during  the 
last  decade  for  a  broadened  construction  of  the  Commerce  Clause1  that 
will  permit  of  the  federal  supervision  of  insurance,2  in  all  but  its 
intrastate  aspects.  That  the  effecting  of  fire  insurance  between  com- 
panies and  citizens  domiciled  in  different  states  does  not  fall  within 
the  purview  of  the  Clause  was  early  announced  in  the  leading  case  of 
Paid  v.  Virginia;3  and  this  principle  was  later  declared  applicable  to 

"24  Harvard  Law  Rev.  230;  8  Michigan  Law  Rev.  663,  664;  but  see  23 
Harvard  Law  Rev.  644. 

"Affirming  U.  S.  Fidelity  &  Guaranty  Co.  v.  Commonwealth  (1910) 
139  Ky.  27. 

"International  Textbook  Co.  v.  Pigg,  supra. 

"State  v.  Morgan  (1891)  2  S.  Dak.  32,  54. 

Mj.  S.  Const.,  Art.   1.  §  8,  subd.  3. 
229  Rep.  Amer.  Bar  Assn.  538   (1906). 
3(i868)  8  Wall.  168. 
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marine4  and  life  insurance.5  These  cases  rest  upon  the  ground  that 
the  issuing  of  a  policy  of  insurance  is  neither  commerce  nor  an  in- 
strumentality of  commerce,  but  at  most  a  local  incident  thereof;6  and 
it  is  patent  that  if  the  conception  of  insurance  as  a  business  be  lim- 
ited to  the  issuing  of  the  policy  alone,  this  conclusion  is  inevitable, 
since  the  contract  is  effected  at  the  place  of  acceptance,  and  whether 
the  negotiations  leading  thereto  are  interstate  or  intrastate  in  char- 
acter seems  immaterial.  It  may  be  argued  that  since  the  contract 
contemplates  an  exchange  of  money  or  things  in  action  rather  than 
of  commodities,  it  involves  no  acts  of  commerce  in  its  performance  and 
is  properly  subject  to  state  regulation.  But  the  soundness  of  such  a 
limitation  on  the  application  of  the  Commerce  Clause  may  be  ques- 
tioned in  view  of  the  more  recent  decisions  holding  that  the  trans- 
mission of  telegraph  messages,7  as  well  as  the  transportation  of  per- 
sons8 and  the  imparting  of  instruction  through  the  mail,9  constitute 
interstate  commerce.10  Even  accepting  this  limitation,  however,  the 
chief  vice  of  the  "Insurance  Cases"  is  in  their  failure  to  distinguish 
between  the  essential  characteristics  of  fire,  marine,  and  life  insurance 
policies.  That  a  policy  of  fire  insurance  is  not  a  subject  of  trade  and 
barter  was  the  decisive  ground  advanced  in  Paul  v.  Virginia.11  Policies 
of  marine  and  life  insurance,  however,  are  now  freely  assignable,12 
while  life  policies,  at  least,  are  common  subjects  of  pledge  or  use  as 
collateral  security.  As  such,  they  come  clearly  within  the  definition 
of  articles  of  interstate  commerce,  and  it  would  follow  that  the  con- 
tracts involving  the  transmission  of  such  policies  from  state  to  state 
are  essential  incidents  of  interstate  commerce  and  therefore  immune 
from  antagonistic  state  legislation.13 

It  is  notorious  also  that  the  many  state  laws  for  the  taxation  and 

4Hooper  v.  California  (1895)   155  U.  S.  648. 

5N.  Y.  Life  Ins.  Co.  v.  Cravens  (1900)   178  U.  S.  389. 

"Paul  v.  Virginia,  supra,  183 ;  Hooper  v.  California,  supra. 

7W.  U.  Tel.  Co.  v.  Pendleton  (1887)  122  U.  S.  347.  The  same  principle 
is  applied  to  messages  by  telephone.  Muskogee  Tel.  Co.  v.  Hall  (C.  C.  A. 
1002)   118  Fed.  382. 

8Hoke  v.  U.  S.  (1913)  227  U.  S.  308;  Covington  Bridge  Co.  v.  Kentucky 
(1894)    154  U.  S.  204. 

international  Textbook  Co.  v.  Pigg  (1910)  217  U.  S.  91;  see  note  on 
the  "Application  of  the  Commerce  Clause  to  the  Intangible,"  supra  p.  147. 

"Champion  v.  Ames  (1903)  188  U.  S.  321,  in  which  it  was  held  that 
Congress  might  prohibit  lottery  tickets  from  interstate  commerce,  furnishes 
a  striking  analogy,  since  a  lottery  ticket,  like  an  insurance  policy,  is  evi- 
dence of  a  right  contingent  on  the  happening  of  a  future  event.  On 
the  other  hand  the  Supreme  Court,  although  holding  bills  of  exchange 
to  be  instruments  of  commerce,  has  upheld  a  state  tax  on  a  broker  dealing 
only  in  foreign  bills,  Nathan  v.  Louisiana  (1850)  8  How.  7^,  a  doubtful 
result  in  view  of  the  fact  that  the  exchange  of  these  instruments  among 
the  states  is  the  chief  feature  of  that  business.  See  also  Prentice  & 
Egan,  The  Commerce  Clause,  46-9. 

n8  Wall.  183. 

122  May,  Insurance,  §§  ^jj,  388;  13  Columbia  Law  Rev.  742. 

"Rearick  v.  Pennsylvania  (1906)  203  U.  S.  507;  Robbins  v.  Shelby 
Taxing  District  (1887)  120  U.  S.  489;  International  Textbook  Co.  v. 
Pigg,  supra;  2  Willoughby,  Constitution,  §§  294-6. 
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control  of  foreign  insurance  companies14  have  led  to  complexity,  op- 
pression and  arbitrary  discrimination,15  the  very  defects  which  neces- 
sitated the  adoption  of  the  Commerce  Clause  as  to  trade  in  general.16 
A  liberal  construction  of  the  Clause  to  include  insurance,  therefore, 
would  seem  to  be  not  only  judicially  correct,  but  economically  wise, 
since  upon  the  policy-holders  ultimately  fall  the  burden  of  state 
exactions. 

These  contentions,  so  strongly  urged  by  the  plaintiff  in  the  recent 
case  of  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County  (1913)  34  Sup. 
Ct.  Rep.  167,  were  rejected  by  seven  members  of  the  Supreme  Court,17 
and  the  orthodox  doctrine  adhered  to.  In  this  case  the  company 
sought  to  recover  the  amount  of  a  tax  paid  upon  the  excess  of  its 
receipts  above  its  disbursements  in  the  defendant  county.  The 
insurance  contracts  were  uniformly  effected  at  the  plaintiff's  home 
office  in  Xew  York;  loans  and  payments  on  the  policies  were 
made  directly  from  this  office;  and  premiums  were  remitted 
there,  or  paid  to  the  company's  cashier  in  Montana  for  deposit 
subject  to  withdrawal  by  the  company.  Despite  the  obvious  interstate 
character  of  these  transactions  the  Court  refused  to  adjudge  them  to 
be  interstate  commerce,  and  denied  the  plaintiff  relief.  The  principal 
case,  therefore,  while  dealing  only  with  the  power  of  the  states  to 
regulate  foreign  insurance  companies,  would  seem  to  deny  validity  to 
any  action  by  Congress  under  the  Commerce  Clause  to  secure  federal 
supervision  of  insurance.18 


Restraint  of  Trade  at  Common  Law.1 — It  is  well  known  that  the 
early  common  law.  as  evidenced  at  least  by  dicta,  prohibited  as  against 
public  policy  all  contracts  whereby  a  party  bound  himself  to  refrain 
from  the  pursuit  of  his  trade  or  occupation.2  It  is  also  familiar  law 
that  because  of  vastly  altered  economic  conditions  this  rule  has  every- 
where been  much  relaxed  by  judicial  decision,3  and  this  has  been  re- 
ferred to  as  an  excellent  example  of  the  adaptability  of  the  common 
law.4  It  may  be  stated  generally  even  today  that  all  agreements  tend- 
ing directly  to  create  a  monopoly  are  void.5  Assuming,  however,  that 
the  transaction  does  not  fall  within  the  ban  of  this  rule,  a  contract  in 
restraint  of  trade  will  be  upheld,  provided  that  a  proper  relation,  of 

"See.  for  example.  Oregon  Laws.  §  4634;  N.  Y.  Ins.  Law,  §  33;  Okla. 
Const.  Art.  19,  §  2 ;  cf.  State  ex  rel.  Equitable  Life  Assur.  Soc.  v.  Vandiver 
(1909)    222  Mo.  206. 

"17  Green  Bag  83:  29  Rep.  Amer.  Bar  Assn.  538. 

"Watson.   Constitution,  461-2. 

''Justices   Hughes  and   Van   DeVanter   dissented   without  opinion. 

'"Upon  this  ground  the  Judiciary  Committees  of  the  Senate  and  the 
House  in  1906  reported  adversely  to  the  power  of  Congress  to  enact  such 
legislation.     See  29  Rep.  Am.  Bar  Assn.  538,  584. 

'For  a  discussion  of  the  Sherman  Anti-Trust  Law,  see  11  Columbia  Law 
Rev.  701  :  4  Columbia  Law  Rev.  315,  325. 

:7  Columbia  Law  Rev.  50. 

'Ibid. 

4Sir  Frederick  Pollock,  "The  Genius  of  the  Common  Law ".  13  Columbia 
Law  Rev.  3. 

'Flowers  v.  W.  P.  Smith  Lumber  Co.  (1908)  157  Ala.  505:  Chapin  v. 
Brown  Bros.   (1891)  83  la.  156. 
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which  a  sale  of  good-will  is  typical,  exists  between  promisor  and  prom- 
isee, and  that  the  limits  of  time  and  space0  covered  by  the  agreement 
are  no  broader  than  reasonably  necessary  to  protect  the  relationship.7 
While  public  policy  is  clearly  the  basis  of  this  interference  with  the 
right  to  contract,  the  cases  tend  to  define  it,  not  by  any  general  prin- 
ciples, but  by  an  accumulation  of  instances  in  which  a  partial  restraint 
of  trade  has  been  sustained  as  expedient  and  justifiable.  The  com- 
monest case  is  that  of  a  vendor  of  the  good-will  of  a  business,  who 
agrees  not  to  engage  in  the  same  trade  within  reasonable  limits.  Such 
restrictions  are  so  essential  to  the  value  of  the  good-will  sold,  that  some 
courts  have  even  gone  so  far  as  to  imply  them  from  the  sale;8  and 
their  enforcement,  which  is  universal,9  seems  eminently  desirable.  So 
if  property  intimately  connected  with  the  pursuit  of  the  trade  is  sold 
or  even  leased,  the  case  comes  within  the  rule  just  stated.10  A  similar 
instance  is  that  of  an  agreement  by  a  retiring  partner;11  and  of  course 
an  ordinary  contract  of  partnership  has  never  been  held  per  se  invalid 
on  the  ground  that  it  restrains  competition.12  Two  other  classes  of 
eases  are  generally  recognized:  first,  where  the  vendee  of  property 
agrees  not  to  use  it  in  such  a  way  as  to  compete  with  the  vendor;13 

"As  to  what  territorial  limitations  are  held  reasonable,  see  2  Columbia 
Law  Rev.  166.  Where  justice  requires,  there  is  a  tendency  to  hold  such 
agreements  severable  as  to  space,  and  to  sustain  the  valid  part.  See  Fleck- 
enstein  Bros.  v.  Fleckenstein  (1908)  76  N.  J.  L.  617;  Peltz  v.  Eichele 
(1876)  62  Mo.  171. 

7It  is  held,  however,  that  public  service  corporations,  because  of  their 
relation  to  the  State,  have  no  right  to  restrain  their  trade.  Central  N.  Y. 
Tel.  Co.  v.  Averill  (1910)  199  N.  Y.  128;  see  Keene  v.  Gas  Co.  (1904)  69 
Kan.  284. 

It  has  been  held  that  no  restraint  of  the  liquor  traffic  can  be  contrary 
to  public  policy.  Sell  v.  Branen  (1896)  70  111.  App.  471;  contra,  Huebner 
Toledo  Co.  v.  Singlar  (1906)  28  Oh.  C.  C.  329. 

In  several  States  the  entire  matter  is  covered  by  statute.  See  Weick- 
genant  v.  Eccles  (Mich.  1913)  140  N.  W.  513;  Siegel  v.  Marcus  (1909)  18 
N.  Dak.  214.  These  statutes  generally  provide  that  contracts  in  restraint 
of  trade  shall  be  void  unless  in  reasonable  aid  of  a  sale  of  good-will,  and 
sometimes  of  other  specified  transactions. 

8Marshall  Engine  Co.  v.  New  Marshall  Engine  Co.  (1909)  203  Mass. 
410;  Dwight  v.  Hamilton  (1873)  113  Mass.  175.  It  would  seem  to  follow 
that  where  the  covenant  is  unreasonable,  and  therefore  void,  a  reasonable 
one  should  be  implied  in  its  place.  Although  no  decision  seems  to  have 
proceeded  on  this  ground,  substantially  the  same  result  was  reached  in 
Fleckenstein  Bros.  v.  Fleckenstein,  supra. 

"Barrone  v.  Moseley  Bros.  (1911)  144  Ky.  698;  Hickey  v.  Brinkley  (1911) 
88  Neb.  356;  Barrows  v.  McMurtry  Mfg.  Co.  (1913)  54  Colo.  432;  Kinney 
v.   Scarbrough  Co.    (1912)    138  Ga.  77. 

10(Sale)  Harris  v.  Theus  (1907)  149  Ala.  133;  Wilson  v.  Delaney  (1007) 
137  la.  636;  Thomas  v.  Gavin  (1910)  15  N.  Mex.  660;  (lease)  Brewing 
Co.  v.  Konst  (1905)  30  Oh.  C.  C.  782.  Moreover,  in  the  absence  of  statute, 
it  seems  to  be  uniformly  held  that  a  vendor  of  shares  of  stock  may  law- 
fully agree  with  the  vendee  that  he  will  not  compete  with  the  corporation. 
Anders  v.  Gardner  (1909)  151  N.  Car.  604;  Kradwell  v.  Thiesen  (1907) 
131  Wis.  97;  under  statute,  see  Buckhout  v.  Witwer  (1909)  157  Mich.  406; 
but  see  Merchant's  Ad-Sign  Co.  v.  Sterling  (1899)    124  Cal.  429. 

nLange  v.  Werk  (1853)  2  Oh.  St.  519. 

"Powers  v.  Huber  (1911)  166  111.  App.  119. 

"Oregon  N.  S.  Co.  v.  Winsor  (1873)  20  Wall.  64;  N.  Y.  Bank  Note  Co. 
v.  Hamilton  Bank  Note  Co.  (1905)   180  N.  Y.  280. 
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and,  second,  where  an  employee  agrees  not  to  compete  with  his  em- 
ployer during  the  term  of  his  employment  or  for  a  reasonable  time  after 
its  termination.14  The  authorities  are  admirably  classified  in  United 
States  v.  Addyston  Pipe  Co.,1*  which  may  be  considered  the  leading  case 
on  this  point.  But  the  rule  is  not  necessarily  confined  to  the  examples 
mentioned,16  and  the  theory  to  be  deduced  is  rather  that  where  any 
lawful  contractual  relation  exists  such  that  a  restraining  covenant  by 
one  of  the  parties  thereto  is  reasonably  necessary,  either  to  protect 
the  rights  of  the  other  thereunder,  or  to  prevent  the  contract  from  be- 
coming an  obstacle  in  the  path  of  the  other's  own  business,  such  a 
covenant  is  required  by  the  conditions  of  trade,  and  will  be  upheld  if 
no  more  restrictive  than  necessary.  But,  according  to  the  prevailing 
view,  a  covenant  not  ancillary  to  a  valid  independent  contract  or  sale 
is  void.17 

The  statement  of  the  rule  as  an  enumeration  of  instances  has  tended 
to  obscure  its  true  foundation  in  public  policy.  While  the  orthodox 
view  is,  therefore,  to  presume  any  covenant  in  restraint  of  trade  in- 
valid unless  it  can  be  shown  to  come  within  the  established  exceptions, 
a  few  courts  have  adopted  the  more  logical  practice  of  testing  the 
validity  of  these  covenants  by  a  reference  to  the  demands  of  public 
policy  and  not  by  a  mere  comparison  with  precedent.  In  Illinois  it  is 
held  that  a  covenant  cutting  down  competition  will  be  sustained  if  its 
general  effect  is  to  foster  rather  than  restrain  business;18  while  in  Xew 
York  the  conclusion  seems  to  have  been  reached  that  no  covenant  will 
be  deemed  invalid  till  it  be  shown  to  be  unreasonable  or  prejudicial  to 
the  public  interest.19 

In  Metropolitan  Opera  Co.  v.  Hammerstein  (X.  Y.  Sup.  Ct.)  X.  Y. 
L.  J.,  Dec.  8,  1913,  upon  the  sale  of  the  good-will  of  an  opera  business, 
a  covenant  was  made  by  a  confidential  employee  of  the  vendor  to  re- 
frain from  the  production  of  grand  opera  in  Xew  York  and  Boston 
for  ten  years.  A  threatened  breach  of  this  covenant  was  enjoined  on 
the  theory  that,  had  such  an  agreement  been  made  for  the  benefit  of 
the  vendor  and  then  assigned  to  the  vendee,  it  would  have  been  en- 
forcible  under  well-recognized  principles;  and  that  what  can  be  done 
indirectly  should  not  be  invalid  because  done  directly.  The  decision 
seems  unquestionably  sound  in  view  of  the  liberal  treatment  of  such 
contracts  by  the  Xew  York  courts,  and  even  under  the  narrower  rule 
of  the  Addyston  case  it  appears  proper  as  a  reasonable  protection  to 
the  vendee  in  his  rights  under  the  contract.20 

"Eureka  Laundry  Co.  v.  Long  (1911)  146  Wis.  205;  Styles  v.  Lyon 
(Conn.  1913)  86  Atl.  564. 

15(C.  C.  A.  1898)  85  Fed.  271;  modified  on  another  point  (1899)  175 
U.  S.  211. 

"Ibid. 

■'Tuscaloosa  Ice  Mfg.  Co.  v.  Williams  (1899)  127  Ala.  no;  Arctic  Ice 
Co.  v.  Franklin  Co.  (1911)  145  Ky.  32;  Webb  Press  Co.  v.  Pierce  (1906) 
116  La.  905. 

"Southern  Fire  Brick  Co.  v.  Sand  Co.  (190S)  223  111.  616. 

"Leslie  v.  Lorillard  (1888)  no  N.  Y.  519;  see  Wood  v.  Whitehead  Bros. 
(1901)  165  X.  Y.  545;  accord,  Mowing  Co.  v.  Hardware  Co.  (1906)  75  S. 
Car.  378. 

:  See  Harbison  Walker  Co.  v.  Stanton  (1910)  227  Pa.  55;  Davis  v. 
Booth  &  Co.  (C.  C.  A.  1906)  131  Fed.  31;  Anchor  Electric  Co.  v.  Hawkes 
(1898)  171  Mass.  101. 
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Consequential  Damages  for  Breach  of  Contract. — As  the  avowed 
object  of  damages,  both  in  tort  and  contract  cases,  is  to  place  the  injured 
party  in  as  favorable  a  position  as  he  would  have  occupied  if  his  right 
had  not  been  infringed,1  it  might  seem  that  the  test  in  every  case 
would  be  the  amount  of  the  loss  of  which  the  defendant's  wrongful 
conduct  was  the  active  producing  cause.2  But  since  in  the  case  of  a 
breach  of  contract  the  plaintiff  may  be  in  such  a  position  that  the  in- 
jury to  him  is  so  greatly  out  of  proportion  to  the  value  of  the  subject 
matter  of  the  agreement,  that  the  defendant  would  probably  never 
have  bound  himself  had  he  realized  the  possibility  of  such  an  outcome, 
the  courts  have  felt  it  necessary  to  limit  his  liability  to  avoid  undue 
hardship.  Accordingly,  in  the  famous  case  of  Hadley  v.  Baxendale? 
the  Court  of  Exchequer  held  the  damages  to  be  "such  as  may  fairly 
and  reasonably  be  considered  either  as  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  contemplation  of 
both  parties  at  the  time  they  made  the  contract  as  the  probable  result 
of  the  breach  of  it."  It  may  well  be  doubted  whether  such  a  rule  is 
defensible  on  principle,  since  its  effect  is  to  make  the  plaintiff  pay  for 
the  defendant's  default;  and  this  is  true  even  in  the  unusual  case  where 
the  breach  was  unavoidable.  Though  in  the  latter  case  the  element 
of  hardship  on  the  defendant  is  certainly  to  be  considered,  this  is  no 
reason  why  the  loss  should  be  thrown  upon  the  plaintiff,  an  innocent 
party,  since  the  defendant  was  in  a  position  to  know  the  likelihood  of 
his  own  default  when  he  contracted,  and  yet  assumed  the  risk  for  his 
own  profit,  though  he  could  have  protected  himself  by  a  provision  for 
liquidated  damages,  or  by  refusing  to  contract  altogether.4  The  rule 
appears  to  be  based  upon  the  proposition  that  the  rights  of  the  parties 
should  be  determined  by  the  contract;1  but  such  reasoning  has  no  ap- 
plication since  damages  are  a  reparation  made  by  the  law  for  a  breach 
of  contract,  and  are  never  an  alternative  agreement  which  the  defendant 
has  a  right  to  substitute  for  performance.0     Further,  there  is  no  reason 

'Robinson  v.  Harmon  (1848)  1  Exch.  849.  This  covers  gains  prevented 
as  well  as  losses  sustained;  the  only  objection  to  the  recovery  of  lost  profits 
apparently  being  their  speculative  character.  Griffin  v.  Colver  (1858)  16 
N.  Y.  489. 

2This  appears  to  be  the  only  test  possible  to  lay  down  to  determine  the 
legal  conception  of  damages  as  "proximate",  since  the  distinction  between 
"proximate"  and  "remote"  is  not  a  logical,  but  an  arbitrary  one,  adopted 
for  practical  purposes  solely,  and  they  are  but  relative  terms  to  explain 
legal  results.     1  Sedgwick,  Damages  (9th  ed.)  §  in  b. 

3(i854)  9  Exch.  341. 

4In  the  case  of  a  public  service  corporation,  the  nature  of  whose  duty 
prevents  a  refusal  of  the  contract,  or  even  in  some  cases  a  limitation  of 
the  liability  under  it,  the  rule  might  appear  justifiable.  But  since  almost 
every  breach  of  contract  by  such  a  defendant  involves  a  tort  liability  on 
grounds  of  negligence  the  rule  furnishes  no  real  protection,  since  the  plaintiff 
may  in  a  tort  action  recover  full  damages.  See  Fitch  v.  Western  U.  Tel. 
Co.  (1910)   150  Mo.  App.  149. 

"Patterson  v.  111.  Central  R.  R.   (1906)   123  Ky.  783. 

"But  the  parties  may  waive  the  right  to  legal  damages  and  substitute  a 
provision  for  liquidated  damages.  Though  such  a  clause  is  clearly  a  part  of 
the  contract  and  will  be  given  effect,  as  would  any  other  agreement  to  sur- 
render a  legal  right,  even  here  the  payment  of  this  amount  is  not  an  alterna- 
tive which  defendant  has  a  right  to  substitute  for  performance  of  his 
promise.    2  Page,  Contracts,  §  1168. 
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to  suppose  that  the  question  of  damages  ever  entered  the  minds  of  the 
contracting  parties;  much  less  that  it  was  incorporated  in  their  agree- 
ment, for  contracts  are  made  to  be  performed  and  not  broken ;  and  such 
an  intention,  if  present  at  all,  would  have  been  voiced  in  a  provision 
for  liquidated  damages.  The  rule  may,  perhaps,  be  best  defended  on 
grounds  of  public  policy,  as  a  broader  liability  might  have  a  tendency 
to  discourage  business.  But  it  is  submitted  that  this  argument  would 
apply  with  equal  force  to  tort  liability,  although  the  latter  has  appar- 
ently never  been  subjected  to  this  restriction.7 

However,  the  authority  of  the  rule  is  generally  recognized,  although 
it  is  too  flexible  to  furnish  an  absolute  test.  Indeed,  since  the  cases 
which  arise  are  too  diverse  to  admit  of  any  iron-clad  rule,  the  vitality 
of  Hadley  v.  Baxendale  must  be  ascribed  to  the  fact  that  the  courts 
have  found  it  a  convenient  cloak  under  which  they  could  avoid  giving 
full  damages  in  situations  where  this  would  work  an  undue  hardship 
on  the  defendant,  yet  in  the  absence  of  this  element  have  had  no  diffi- 
culty in  expanding  it  to  give  complete  reparation  when  the  ends  of 
justice  required.  Thus,  in  Cointat  v.  Myham  &  Son  (1913)  108  L.  T. 
Rep.  556,  where  the  plaintiff,  a  butcher,  purchased  infected  meat  from 
the  defendant,  he  was  allowed  to  recover  for  injury  to  his  trade  and 
custom  occasioned  by  the  resale,  on  the  ground  that  knowing  the  na- 
ture of  plaintiffs  business,  defendant  must  reasonably  have  contem- 
plated that  his  breach  would  occasion  such  a  loss.8  But  it  has  been 
frequently  held,  that  it  is  not  reasonable  to  suppose  that  the  nature  of 
plaintiffs  business  alone  is  sufficient  to  justify  the  inference  that  de- 
fendant could  have  had  this  loss  in  mind.9  From  a  practical  point  of 
view,  therefore,  no  serious  fault  is  to  be  found  with  the  rule,  and  it 
must  be  regarded  as  one  of  those  numerous  maxims  adopted  by  the 
common  law,  which  are  unsound  in  point  of  logic,  but  are  deemed, 
though  perhaps  they  are  not  in  fact,  necessary  to  the  administration 
of  justice. 

Impeachment  of  Witness  by  Evidence  of  Character. — One  of  the 
favorite  methods  of  impeaching  the  credibility  of  a  witness,  which,  of 
course,  is  always  in  issue,  is  to  bring  other  witnesses  to  testify  to  his 
general  reputation  in  the  community.  There  has  been  no  small  con- 
flict of  opinion,  however,  as  to  whether  reputation  for  general  immoral 
character  or  merely  bad  reputation  for  truth  may  be  shown.  It  would, 
indeed,   be  entirely   logical   to   admit  evidence  of  reputation   for  any 

7i  Sedgwick.  Damages  (gth  ed.)  §  143.  Of  course,  where  negligence  is 
the  essence  of  the  tort  the  question  whether  plaintiff's  injury  is  a  natural 
and  probable  result  of  defendant's  act  is  material  to  determine  whether 
reasonable  care  was  used.  This,  however,  is  not  to  be  confused  with  the 
measure  of  damages,  for  it  is  here  important  only  in  determining  whether 
a  cause  of  action  ever  arose.     1  Sedgwick,  Damages  (9th  ed.)  §  139. 

*Hammer  v.  Schoenfelder  (1879)  47  Wis.  455;  Hammond  &  Co.  v.  Bus- 
sey  (1887)  L.  R.  20  Q.  B.  D.  79.  Where  such  an  inference  is  clearly  im- 
possible, but  where  notice  of  the  special  injury  was  given  before  the  breach, 
recovery  was  allowed  in  Bourland  v.  C.  O.  &  G.  Ry.  (1906)  99  Tex.  407, 
the  court  evidently  recognized  that  this  removed  any  hardship  on  defendant, 
and  so  wisely  avoided  the  rule. 

'Dickerson  v.  Finley  (1909)  158  Ala.  149:  Holloway  &  Bro.  v.  White- 
Dunham  Shoe  Co.   (C.  C  A.  1006)   151  Fed.  216. 
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sort  of  character,1  lea.ving  the  jury  to  consider  the  extent  to  which 
truthfulness  is  likely  to  be  affected  by  general  moral  delinquency,2 
since  otherwise  the  oath  of  a  man  of  the  laxest  morals  would  be  placed 
on  equality  with  that  of  another  possessed  of  every  virtue.3  It  seems, 
however,  more  desirable  from  motives  of  expediency  to  limit  the  proof 
to  reputation  for  veracity,4  since  the  fact  that  the  jury  would  occas- 
ionally be  assisted  in  weighing  the  evidence  is  more  than  overcome  by 
the  danger  of  the  prejudice  such  testimony  tends  to  create  against 
the  witness.5  Although  particular  acts  of  misconduct  may  equally 
tend  to  impeach  the  veracity  of  the  witness,  it  is  not  permissible  to 
show  them  by  testimony  of  other  witnesses,  since,  although  a  man  is 
presumed  to  be  able  to  protect  his  general  reputation,  he  cannot  be 
prepared  to  answer  every  accusation  of  alleged  wrongful  acts  during 
the  past;6  and  there  is,  moreover,  in  such  cases,  certain  danger  of  con- 
fusing the  issues.7  Proof  of  the  commission  of  a  crime  by  record  of  a 
judgment  of  conviction  is  a  logical  exception  to  the  exclusionary  rule, 
for  the  reasons  upon  which  the  principle  is  based  cease  to  exist;  there 
can  be  no  confusion  of  issues,  since  a  judgment  of  conviction  is  con- 
clusive, and  there  can  manifestly  be  no  surprise,  since  every  man 
knows  whether  or  not  he  has  been  convicted  of  a  crime.  Differences 
of  opinion  as  to  the  nature  of  the  crime  which  may  be  shown,  corres- 
pond, in  general,  with  the  rules  of  admission  of  various  sorts  of  repu- 
tation.8 

The  extent  to  which  specific  acts  of  a  witness  irrelevant  to  the  main 
issue  may  be  shown  on  cross-examination  depends  on  very  different 
considerations.  Since  the  statements  of  a  witness  as  to  matters  col- 
lateral to  the  issue  cannot  be  contradicted,9  the  argument  of  confusion 
of  issues  does  not  confront  the  court,  nor,  for  the  same  reason,  is  the 
element  of  surprise  controlling,  since  the  witness  need  only  deny,  and 

Commonwealth  v.  Murphy  (1817)  14  Mass.  387;  State  v.  Efler  (1881) 
85  N.  C.  585;  State  v.  Boswell  (N.  C.  1829)  2  Dev.  209;  Hume  v.  Scott 
(Ky.  1821)  3  Marsh.  *26o. 

2Hume  v.  Scott,  supra. 

3Anon.  (S.  C.  1833)   I  Hill  251,  258. 

'Bakeman  v.  Rose  (N.  Y.  1837)  18  Wend.  146;  Commonwealth  v.  Payne 
(1903)  205  Pa.  101;  see  State  v.  Randolph  (1856)  24  Conn.  363;  State  v. 
Smith  (1835)  7  Vt.  141;  Commonwealth  v.  Moore  (1825)  3  Pick  194,  which 
seems  to  overrule  Commonwealth  v.  Murphy,  supra,  After  laying  the  founda- 
tion, the  impeaching  witness  is  usually  asked,  "From  that  reputation  would 
you  believe  the  witness  under  oath?"     State  v.  Johnson  (1888)  40  Kan.  266. 

"Commonwealth  v.  Payne,  supra. 

"l  Greenleaf,  Evidence,  578;  Crawford  v.  State  (1895)  112  Ala.  1;  Sor- 
relle  v.  Craig   (1846)  9  Ala.  534. 

72  Wigmore,  Evidence,  1105;  1  Greenleaf,  Evidence,  supra;  Holbrook  v, 
Dow  (1859)  78  Mass.  357;  see  Newcomb  v.  Griswold  (1862)  24  N.  Y.  298 

8In  a  few  jurisdictions,  however,  any  crime  may  be  shown.  State  v 
Watson  (1873)  63  Me.  128,  136;  State  v.  Manuel  (La.  1913)  63  So.  174 
In  some  others  only  such  crimes  as  would  have  disabled  the  witness,  at 
common  law,  are  admissible;  Matzenbaugh  v.  People  (1902)  194  111.  io8: 
112;  Campbell  v.  State  (1853)  23  Ala.  44,  73;  State  v.  Randolph,  supra; 
while  still  others  admit  only  crimes  which  reflect  upon  the  veracity  of  the 
witness.     See  State  v.   Smith,  supra;  Commonwealth  v.  Moore,  supra. 

'Newcomb  v.  Griswold,  supra;  Stokes  v.  People  (1873)  53  N.  Y.  164, 
176;  Robbins  v.  Spencer  (1889)  121  Ind.  594;  Pullen  v.  Pullen  (1887)  43 
N.  J.  Eq.  136. 
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cannot  be  called  upon  to  rebut  the  charges  that  may  be  brought  against 
him.10  Many  jurisdictions,  however,  forbid  all  cross-examination  as 
to  particular  acts  irrelevant  to  the  issue,11  in  order  to  protect  witnesses 
from  the  attacks  of  unscrupulous  counsel  who  might  otherwise  employ 
the  witness  stand  as  an  instrument  to  vilify  the  entire  life  of  a  person 
who  is  called  to  assist  the  trial  by  his  testimony.12  The  vital  im- 
portance, however,  of  being  able  to  test  a  witness'  veracity  by  cross- 
examination  seems  to  demand  that  counsel  should  be  permitted  to  ask 
him,  even  if  his  only  restraint  is  the  sanctity  of  his  oath  to  testify 
truthfully,  whether  he  has  not  been  guilty  of  acts  which  would,  in  fact, 
discredit  him  before  the  jury.  None  the  less,  as  suggested  in  the  re- 
cent cases  of  State  v.  Reese  (Utah  1913)  135  Pac.  270,  and  Avery  v. 
State  (Md.  1913)  88  Atl.  148,  care  must  be  taken  that  the  questions 
are  not  merely  veiled  calumniations,  but  do,  in  fact,  reflect  upon  the 
witness'  veracity.13  This  care,  as  many  jurisdictions  wisely  recognize, 
can  best  be  left  to  the  sound  discretion  of  the  trial  judge.14  The  sacri- 
fice of  the  witness'  dignity,  within  the  limits  thus  imposed,  is  likely 
to  be  more  than  counterbalanced  by  the  thoroughness  of  the  investiga- 
tion of  the  facts.15  This  rule  restrains  the  needless  persecution  of 
witnesses  and  has  the  added  advantage  of  enabling  the  jury  to  take 
into  consideration  the  past  conduct  of  a  witness,  especially  when  his 

"For  this  reason  the  commission  of  a  crime  may  be  shown  by  cross- 
examination  of  the  witness  without  producing  the  record  of  conviction. 
Although  it  has  been  argued  in  this  connection  that  the  best  evidence  must 
be  produced,  the  preferable  view  would  seem  to  be  that  the  information 
may  be  elicited  on  cross-examination  of  the  witness,  since  there  is  very 
little  danger  of  a  person  making  his  case  weaker  than  it  really  is,  and,  more- 
over, the  failure  of  an  opportunity  to  produce  the  record  might  lead  to 
gross  injustice.  Wilbur  v.  Flood  (1867)  16  Mich.  40;  see  McLaughlin  v. 
Mencke  (1894)  80  Md.  83;  contra,  Newcomb  v.  Griswold,  supra;  see  Killian 
v.  Georgia  R.  R.   (1895)  97  Ga.  727. 

"Commonwealth  v.  Schaffner  (1888)  146  Mass.  512;  Cal.  Code  Civ. 
Proc.  §  2051;  see  Sharon  v.  Sharon  (1889)  79  Cal.  633,  673;  Georgia  Code 
(191 1)  §  5882. 

12A  few  cases  hold  that  such  testimony  is  always  admissible  but  that  the 
witness  under  proper  circumstances  may  avail  himself  of  his  privilege  of 
refusing  to  answer.  Boles  v.  State  (1871)  46  Ala.  204;  State  v.  Ward 
(1881)  49  Conn.  429,  433,  442.  But  "of  what  virtue  is  the  vaunted  privi- 
lege? Instead  of  shielding  him  from  being  compelled  to  give  evidence 
against  himself,  the  shield  is  turned  into  a  sword,  and  the  effect  on  the 
jury  is  worse,  if  possible,  than  an  admission  of  the  crime,  which  is  assumed 
in  the  question,   would   be."     State  v.   Vance    (1910)    38  Utah    1,   36. 

"People  v.  Crapo  (1879)  76  N.  Y.  288. 

14Gt.  W.  Turnpike  Co.  v.  Loomis  (1865)  32  N.  Y.  127;  LaBeau  v.  People 
(1866)  34  N.  Y.  223;  State  v.  Pfefferle  (1886)  36  Kans.  90;  City  of  South 
Bend  v.  Hardy  (1894)  98  Ind.  577;  Storm  v.  United  States  (1876)  94  U.  S. 
76,  85. 

15But  see  2  Wigmore,  Evidence,  11 17,  where  the  author  says  that  "... 
if  the  judiciary  were  accustomed  to  exercise  their  powers  fully  and  freely, 
there  could  be  no  better  solution  than  to  vest  the  control  in  that  discretion. 
But  the  judiciary  to-day  are  not  always  inclined  to  show  to  the  abuses  of 
cross-examination  the  disfavor  which  those  abuses  deserve.  The  typical 
tendency  of  the  modern  American  judiciary  is  to  abdicate  that  power  of 
control  over  the  trial  which  tradition  and  the  due  course  of  justice  demand 
that  they  shall  have,  and  to  become  more  and  more  mere  umpires,  who  rule 
upon  errors  and  make  no  attempt  otherwise  to  check  the  misconduct  of 
counsel." 
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testimony  directly  conflicts  with  that  of  another.  Since  it  leads  to  a 
greater  possibility  of  working  out  justice  in  each  individual  case,  this 
flexible  policy  seems  preferable  to  a  rigid  rule  of  exclusion. 


Provability  of  Contingent  Claims  in  Bankruptcy. — Among  the 
problems  which  have  been  presented  to  the  courts  under  the  Bank- 
ruptcy Law  of  1898,  few  have  surpassed  in  complexity  that  of  the 
provability  of  contingent  claims  under  §  63a.1  The  fact  that  the  pres- 
ent Act  contains  no  express  provision  for  proving  such  claims,  such  as 
are  found  in  the  former  Acts  of  1841  and  1867,2  is  not  conclusive  evi- 
dence of  the  intention  of  Congress  that  they  should  not  be  provable, 
as  the  legislators  may  have  thought  the  provisions  of  §  63a  broad 
enough  to  include  contingent  claims  without  specific  mention.  And 
although  a  contingent  claim  may  not  be  "a  fixed  liability  absolutely 
owing  at  the  time  of  the  filing  of  the  petition,"  as  provided  by  §  63a 
(1),  it  is  difficult  to  imagine  a  much  broader  provision  than  that  of 
§  63a  (4),  which  permits  the  proving  of  all  debts  "founded  upon  an 
open  account,  or  upon  a  contract  express  or  implied." 

Many  courts,  however,  have  construed  the  words  "absolutely  owing" 
in  clause  (1)  as  limiting  clause  (4)  also,  suggesting  that  any  other 
•construction  would  render  clause  (1)  mere  surplusage,  and  on  this 
ground  have  excluded  contingent  claims  from  proof3 ;  while  other 
courts  attain  a,  similar  result  where  it  is  impossible  to  compute  the 
present  value  of  the  claim.4  Thus  one  whom  the  bankrupt  contracted 
to  indemnify  cannot  prove  his  claim  against  the  bankrupt's  estate 
unless  loss  has  been  suffered  prior  to  the  filing  of  the  petition,5  nor 
can  a  landlord  prove  a  claim  for  rent  accruing  subsequent  to  that 
•date,  as  was  decided  in  the  recent  case  of  In  re  J.  Sapinsky  &  Son 
(D.  C.  W.  D.  Ky.  1913)  206  Fed.  523.6  Similarly,  a  claim  for  attorney's 
fees  stipulated  for  in  a  note  in  case  of  default  in  payment  and  col- 
lection by  an  attorney  cannot  be  proved  by  the  holder  when  the  note 

^ee  8  Columbia  Law  Rev.  305.  §  63a  provides  that  "debts  of  the  bank- 
rupt may  be  proved  and  allowed  against  his  estate  which  are  (1)  a 
fixed  liability,  as  evidenced  by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of  the  petition  against  him, 
whether  then  payable  or  not,  with  any  interest  thereon  which  would  have 
been  recoverable  at  that  date.  *  *  *  (4)  founded  upon  an  open  ac- 
count, or  upon  a  contract  express  or  implied ;     *     *     *." 

2S  Stat.  445 ;   14  Stat.  525. 

sIn  re  Roth  &  Appel  (C.  C.  A.  1910)  181  Fed.  667;  In  re  Adams 
(D.  C.  1904)  130  Fed.  381. 

4Dunbar  v.  Dunbar   (1903)    190  U.   S.  340. 

"In  re  Ells  (D.  C.  1900)  98  Fed.  967;  Leader  v.  Mattingly  (1903)  140 
Ala.  444. 

"Some  of  the  earlier  cases  refuse  to  allow  claims  for  rent  accruing 
subsequent  to  the  adjudication  on  the  theory  that  the  adjudication  ter- 
minates the  relation  of  landlord  and  tenant.  In  re  Jefferson  (D.  C.  1899) 
93  Fed.  948;  In  re  Flays,  Foster  &  Ward  Co.  (D.  C.  1902)  117  Fed.  879. 
This  theory  would  not  prevent  recovery  of  rent  accruing  between  the 
filing  of  the  petition  and  the  adjudication.  The  later  cases,  however,  I 
have  excluded  proof  of  claims  for  any  rent  accruing  subsequent  to  tlu' 
filing  of  the  petition,  on  the  ground  that  such  claims  are  contingent  at 
that  time.  Watson  v.  Merrill  (C.  C.  A.  1905)  136  Fed.  359;  In  re  Roth 
•&  Appel,  supra.     The  court  in  the  principal  case  approves  the  latter  view. 
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matures  after  the  filing  of  the  petition  in  bankruptcy  against  the 
maker.7 

In  striking  contrast  to  these  decisions  is  the  unbroken  line  of 
cases  deciding  that  a  holder  of  a  note  may  prove  his  claim  against  a 
bankrupt  endorser,  although  the  note  has  not  matured  at  the  time 
the  petition  in  bankruptcy  is  filed.8 

Although  refusing  to  permit  the  proving  of  contingent  claims,  it 
has  been  held,  where  such  claims  are  based  on  contracts  of  which  an 
anticipatory  breach  is  possible,  that  the  filing  of  the  petition  consti- 
tutes such  a  breach,  and  that  proof  of  the  present  value  of  the  claim 
is  permissible  under  §  63a  (1)  as  a  fixed  liability  absolutely  owing  at 
that  time.9  Although  a  voluntary  petition  may  possibly  constitute  an 
anticipatory  breach,  it  is  difficult  to  find  such  a  breach  in  the  case 
of  an  involuntary  petition,  which  does  not  necessarily  prevent  the 
bankrupt  from  executing  his  contract,  and  certainly  shows  no  inten- 
tion on  his  part  to  repudiate  it.10 

But  though  the  proving  of  contingent  claims  has  been  practically 
restricted  to  claims  against  a  bankrupt  indorser,11  it  might  very  well 
be  extended  on  the  principle  of  the  latter  cases  to  all  contingent  claims 
existing  at  the  time  of  filing  the  petition  which  mature  within  a  year 
after  the  adjudication,12  and  also  to  all  claims  having  a  present  ascer- 
tainable value  and  based  on  a  contingency  which  is  bound  to  happen. 
To  give  clause  (-±)  its  broadest  construction  will  not  render  clause 
( 1 )  superfluous,13  as  claims  based  on  judgments  or  on  which  interest 
is  demanded,  must  still  be  proved  under  the  latter  clause.  The  sug- 
gested extension  would  permit  the  proving  of  all  contingent  claims, 
except  those  not  maturing  within  a  year  after  the  adjudication,  or 
having  no  computable  value,  which  claims  it  would  be  obviously  un- 
fair to  other  creditors  to  admit.  It  is  also  within  the  spirit  of  the 
Bankruptcy  Act,  in  that  it  would  lessen  the  possibility  of  contingent 
liabilities  falling  due  soon  after  the  discharge  of  the  bankrupt,  and 
preventing  him  from  securing  the  fresh  start  contemplated  by  the 
Act. 

The  result  reached  in  the  Sapinsky  case,  would  not  be  affected  by 

7In  re  Keeton,  Stell  &  Co.  (D.  C.  1003)  126  Fed.  426;  In  re  Thompson 
Milling  Co.  (D.  C.  1006)  144  Fed.  314;  but  see  In  re  Holmes  Lumber  Co. 
(D.  C.  191 1)   189  Fed.  178. 

'Moch  v.  Market  Street  Bank  (C.  C.  A.  1901)  107  Fed.  897;  In  re 
Philip  Semmer  Glass  Co.   (C.  C.  A.  1905)    135  Fed.  77. 

'In  re  Swift  (C.  C.  A.  1901)  112  Fed.  315;  In  re  Neff  (C.  C.  A.  1007) 
157  Fed-  57- 

wIn  re  Imperial  Brewing  Co.  (D.  C.  1906)  143  Fed.  579;  In  re  Hartman 
(D.    C.    1909)    166    Fed.    775.      The    only   possible    anticipatory    breach,    it 

ild  seem,  is  the  act  of  bankruptcy  occasioning  the  petition,  but  this 
has  never  been  so  treated. 

"On  the  authority  of  these  cases,  however,  proof  was  permitted  of  a 
claim  on  an  oral  contract  of  employment,  In  re  James  Dunlap  Carpet 
Co.  (D.  C.  1908)  163  Fed.  541.  and  also  a  claim  for  rent  accruing  after 
the  filing  of  the  petition  and  the  adjudication.  In  re  Caloris  Mfg.  Co. 
(D.  C.  1910)   179  Fed.  722. 

7  n.  provides  that  all  claims  must  be  proved  within  a  year  after  the 
date  of  the  adjudication. 

"See  In  re  Smith  (D.  C.  1906)  146  Fed.  923;  In  re  Lyons  Beet  Sugar 
Ref.  Co.  (D.  C.  191 1 )   192  Fed.  445 
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this  rule  on  account  of  the  peculiar  character  of  rent.14  In  the  case 
of  In  re  D.  Levy  &  Sons  Co.  (D.  C.  D.  Md.  1913)  208  Fed.  479,  it 
was  held  that  one  employed  under  a  year's  contract  for  a  stipulated 
weekly  wage  could  not  prove  against  the  estate  of  his  bankrupt  em- 
ployer a  claim  for  installments  of  salary  not  earned  at  the  time  of 
the  filing  of  the  petition.  As  the  employer's  liability  would  have  be- 
come absolute  and  the  claimant's  damages  definitely  ascertainable 
within  a  year  after  the  adjudication,  it  would  seem  that  the  rule 
suggested  should  apply  and  that  proof  of  the  claim  should  have  been 
allowed  at  the  time  when  it  matured.15 


Contempt  by  Publication. — There  seems  to  be  no  doubt  that  the 
courts'  power  summarily  to  punish  for  contempt  is  founded  in  the 
necessity  for  self-preservation.1  The  delicate  task  of  defining  it  has 
nowhere  caused  the  judges  more  perplexity  than  in  determining  the 
status  of  "outdoor"  criticism  of  the  judiciary.  The  English  courts, 
proceeding  on  the  theory  that  they  represent  the  crown  and  are  clothed 
with  his  royal  authority,  have  determined  that  they  possess  the  power 
to  punish  as  a  contempt  any  publication  tending  to  bring  a  judge  into 
ridicule.2  Some  American  courts  have  reached  the  same  result,  assert- 
ing that  a  publication  which  they  deem  libelous  on  themselves  tends 
to  bring  the  administration  of  justice  into  disrepute  and  to  diminish 
public  confidence  in  the  courts.3  The  efficacy  of  summary  punishment 
in  compelling  respect  for  courts  may  well  be  doubted  and  it  is  not 
improbable  that  the  effect  of  the  existence  of  this  weapon  in  the  hands 
of  the  judiciary  is  more  than  offset  by  the  popular  antagonism  often 
aroused  by  its  exercise.4 

By  the  weight  of  American  authority  this  unlimited  and  arbitrary 
power,  lodged  in  a  governmental  agency  and  relic  of  a  theory  of  gov- 
ernment by  divine  right,  is  thought  to  be  at  variance  with  the  spirit 

"Rent  is  an  obligation  arising  out  of  the  possession  and  enjoyment  of 
land  and  does  not  constitute  a  debt  until  such  possession  and  enjoyment 
takes  place.  In  re  Arnstein  (D.  C.  1899)  101  Fed.  706;  see  Deane  v. 
Coldwell  (1879)  127  Mass.  242.  Only  rent,  therefore,  which  has  accrued 
at  the  time  of  filing  the  petition,  is  provable  under  §  63a  (1)  which  speci- 
fies that  debts  alone  may  be  proved. 

lsIn  re  James  Dunlap  Carpet  Co.,  supra. 

*State  v.  Morrill  (1855)  16  Ark.  384.  See  Re  Gompers  (1913)  40  App. 
D.  C.  293. 

2Rex  v.  Almon  (1765)  Wilm.  Opin.  243,  8  St.  Tr.  54.  See  24  Law 
Quar.  Rev.  184,  266. 

3State  v.  Morrill,  supra;  Burdett  v.  Commonwealth  (1904)  103  Va. 
838;  In  re  Cheeseman  (1886)  49  N.  J.  L.  115;  See  In  re  Chadwick  (1896) 
109  Mich.  588.     See  note  in  50  Am.  St.  R.  572. 

It  is  to  be  noted,  however,  that  fair  comment  and  criticism  of  a  court's 
acts  often  tend  toward  the  same  result,  and  were  indeed  formerly  con- 
sidered punishable  for  this  very  reason.  See  Trial  of  Smith  (1680)  7  St. 
Tr.  931.    See  note  15. 

4Stuart  v.  People  (1842)  4  111.  395.  While  technically  it  is  the  court's 
reputation  the  judge  is  vindicating,  and  not  his  own,  Patterson  v.  Colorado 
(1907)  205  U.  S.  454,  his  personal  interest  may  predominate.  Popularly, 
he  has  always  been  considered  as  sitting  in  his  own  cause.  See  State  ex  rel. 
Atty.  Genl.  v.  Cir.  Ct.  (1897)  97  Wis.  1. 
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of  our  democratic  institutions.5  The  right  of  public  discussion  and 
condemnation  of  the  acts  of  public  officers,  not  excluding  judges,  must 
be  deemed  superior  to  the  common  law  prerogative,  particularly  since 
it  is  essential  to  a  proper  exercise  of  the  suffrage.6  Indeed  it  would 
emasculate  the  constitutional  guaranty  of  a  free  press  to  declare  that 
this  right  depends  upon  the  discretion  of  the  person  criticized.7  Pub- 
lications may.  it  is  true,  exceed  the  bounds  of  fair  comment:  the 
law  of  libel  then  provides  a  proper  criminal  and  civil  remedy  upon 
a  verdict  by  a  jury.8  That  some  power  summarily  to  punish  obstruc- 
tions to  the  rendering  of  a  just  and  independent  judgment  or  verdict 
is  indispensible  cannot  be  denied.9  But  in  view  of  the  fact  that  this 
power  should  logically  be  no  greater  than  that  necessary  to  safeguard 
tbe  essential  functions  of  the  court,  the  only  proper  occasion  for  its 
exercise  should  be  in  punishing  a  direct  interference  with  the  orderly 
and  impartial  course  of  justice.10 

From  the  common  law  theory  it  necessarily  follows  that  no  dis- 
tinction can  be  made  between  publications  regarding  cases  pending 
and  those  with  respect  to  matters  finally  adjudicated.11  But  where 
the  sole  test  is  interference  with  the  administration  of  justice,  obviously 
a  criticism,  however  libelous  on  the  judge,  with  respect  to  decisions 
already  made,  should  not  be  treated  as  a  contempt.12  On  the  other 
hand,  where  judicial  action  is  yet  to  be  taken,13  publications  designed 
to  influence  such  action  whether  by  charges  of  corruption  or  threats 
of  disclosure,  manifestly  render  the  court  incapable  of  deciding  the 
case  in  an  unbiased  frame  of  mind,  and  therefore  constitute  a 
contempt.14 

As  a  result  of  popular  clamor  following  the  summary  commitment 
of  publishers  of  libels  on  judges,  statutes  have  generally  been  enacted 

"Stuart  v.  People,  supra;  State  ex  rel.  Atty.  Genl.  v.  Cir.  Ct,  supra. 
*Ex  parte  Hickey  (Miss.  1844)  4  Sm.  &  M.  781;  In  re  Shannon  (1891) 
11  Mont.  67. 

While  it  is  true  that  the  guaranty  must  be  construed  with  reference  to 
the  common  law,  the  changed  relation  of  the  people  to  the  government 
necessarily  results  in  greater  rights  of  discussion  for  the  people,  see 
2  Stephen,  Hist.  Crim.  Law  299,  even  without  considering  the  development 
of  public  opinion.  See  Ex  parte  McLeod  (1903)  120  Fed.  130.  Further- 
more, the  constitutional  guaranty  of  a  public  trial  would  not  achieve  its 
object  if  no  criticism  could  ensue. 

^Cheadle  v.  State  (1886)  no  Ind.  301;  see  Ex  Parte  Creasy  (1912)  243 
Mo.  679.  The  degradation  and  loss  of  authority  following  a  private  prosecu- 
tion probably  result  in  making  a  dignified  silence  the  most  effective  answer. 

'State  v.   Rosewater   (1900)   60  Neb.  438. 

wIn  re  Pryor  (1877)  18  Kans.  72;  In  re  Shannon,  supra;  see  State  v. 
Tugwell    (1898)    19  Wash.  238;  Ex  parte   McLeod,  supra. 

"McLeod  v.  St.  Aubyn,  L.  R.  [1899]  A.  C.  549;  Queen  v.  Gray,  L.  R. 
[1900]  2  Q.  B.  36. 

"Storey  v.  People  (1875)  79  HI-  45;  tn  re  Shannon,  supra;  see  Pat- 
terson v.  Colorado,  supra,  463;  Cheadle  v.  State,  supra:  Ex  parte  Greene 
(1904)  46  Tex.  Crim.  Rep.  576;  State  ex  rel.  Atty.  Genl.  v.  Cir.  Ct,  supra. 

"Until  a  petition  for  a  rehearing  is  denied  or  the  remittitur  has  been 
sent  to  the  trial  court,  the  case  is  deemed  to  be  pending.  McDougal  :. 
Sheridan   (1913)  23  Idaho  191;  In  re  Fite   (1912)    11  Ga.  App.  665. 

"Res.  v.  Oswald  (1788)  1  ball.  319;  Sturoc's  Case  (1869)  48  N.  H.  428; 
State  v.  Bee  Pub.  Co.  (19x0)  60  Neb.  282;  Cooper  v.  People  (1889)  13 
Colo.  337;  Globe  Newspaper  Co.  v.  Commonwealth   (1905)   188  Mass.  449. 
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to  prevent  courts  from  stifling  criticism.15  But  where  the  court  is 
created  by  a  constitution,  these  statutes  have  sometimes  been  regarded 
as  an  unconstitutional  encroachment  on  the  co-ordinate  sphere  of  the 
judiciary.16  The  lower  federal  courts  are,  however,  creatures 
of  Congress  and  subject  to  the  limitations  it  may  impose.  In  the 
recent  case  of  United  States  v.  Huff  (D.  C.  Ga.  1913)  206  Fed.  700, 
the  defendant  was  adjudged  in  contempt  for  sending  threatening  and 
defamatory  letters  to  a  federal  judge  with  reference  to  action  to  be 
taken  by  the  judge  in  a  pending  case.  Rev.  Stat.  §  725  limits  the 
power  of  a  judge  to  punish  for  contempt  in  such  cases  to  "misbehavior 
in  the  presence  of  the  court  or  so  near  thereto  as  to  interfere  with 
the  administration  of  justice".  But  the  courts  have  uniformly  main- 
tained that  physical  nearness  is  not  the  criterion  and  that  the  section 
refers  to  all  acts  wherever  committed  whose  natural  tendency  is  to 
interfere  with  the  administration  of  justice.17  Whatever  may  be 
thought  of  the  soundness  of  this  construction,  as  construction,  the 
result  reached  is  eminently  desirable,  and  puts  the  power  to  punish 
for  contempt  upon  its  proper  basis. 

15The  commitment  for  contempt  of  one  Lawless,  an  attorney,  for  publish- 
ing a  fair  criticism  of  an  opinion  by  Judge  Peck,  led  to  the  impeachment  of 
the  latter  and  the  passage  in  183 1  of  the  federal  statute,  now  Revised  Statutes 
§  725 ;  see  Ex  parte  McLeod,  supra. 

"State  v.  Morrill,  supra;  State  v.  Shepherd  (1903)  177  Mo.  205,  over- 
ruled in  Ex  Parte  Creasy  (1912)  supra,  the  latter  holding  that  the  legisla- 
ture may  regulate  but  not  abridge  the  court's  power  to  punish  for  contempt. 
See  Thomas,  Constr.  Contempt   (1904)    72. 

"See  Myers  v.  State  (1889)  46  Oh.  St.  473;  United  States  v.  Anonymous 
(1884)  21  Fed.  761. 
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Action  for  Penalty— Conviction  by  Preponderance  of  Evidence. — In 
an  action  to  recover  a  statutory  penalty,  held,  preponderance  of  evi- 
dence is  sufficient  to  sustain  a  conviction.  United  States  v.  Regan 
(U.  S.  Sup.  Ct.  1914)     Xot  yet  reported. 

For  a  discussion  of  the  general  nature  of  an  action  for  a  penalty, 
see  11  Columbia  Law  Rev.  79.  The  federal  courts  have  applied  in  the 
trial  of  such  actions  many  of  the  constitutional  safeguards  accorded 
to  persons  accused  of  crime.  See  13  Columbia  Law  Rev.  529 ;  11  Colum- 
bia Law  Rev.  79.  The  tendency  of  the  Supreme  Court,  however,  see 
Lilienthal's  Tobacco  v.  United  States  (1877)  97  U.  S.  237,  272,  has 
been  to  depart  from  the  rule  of  proof  beyond  reasonable  doubt,  sug- 
gested in  United  States  v.  The  Brig  Burdette  (1835)  9  Pet.  6S2,  and 
in  Chaffee  v.  United  States  (1873)  18  Wall.  516,  and  the  holding  in 
the  principal  case,  which  finally  lays  this  phase  of  the  question  at 
rest,  is  supported,  as  the  opinion  points  out,  by  the  great  weight  of 
authority  in  the  state  courts  and  the  inferior  federal  courts. 

Admiralty — Maritime  Contracts. — The  services  of  a  watchman,  ren- 
dered to  a  vessel  while  laid  up  for  repairs,  with  the  master  discharged, 
held,  not  a  maritime  service.  The  Fort  una  (D.  C.  1913)  206  Fed.  573. 

Respondent,  who  had  contracted  to  supply  all  of  libellant's  steamers 
with  bunker  coal,  failed  on  one  occasion  to  do  so.  Held,  that  the 
contract  was  not  maritime.  S.  S.  Overdale  Co.  v.  Turner  (D.  C.  1913) 
206  Fed.  339. 

The  maritime  nature  of  the  subject  matter,  which  is  the  usual  test 
of  admiralty  jurisdiction,  Boutin  v.  Rudd  (C.  C.  A  1897)  82  Fed.  685, 
and  the  distinction  between  maritime  contracts  and  contracts  merely 
preliminarv  to  maritime  services,  see  The  Wivanhoe  (D.  C.  1886)  26 
Fed.  927;  The  Paola  R.  (C.  C.  A.  1887)  32  Fed.  174,  have  been  fairly 
delineated  in  the  case  of  watchman's  services  by  distinguishing  between 
situations  where  the  vessel  had  finished  her  voyage,  and  cases  where 
the  services  when  rendered  were  necessary  for  the  successful  completion 
of  the  voyage.  The  Erinagh  (D.  C.  1881)  7  Fed.  231.  Contracts  for 
supplies,  however,  have  not  been  so  satisfactorily  adjudicated.  Thus, 
where  the  supplies  are  furnished  on  shore  to  the  crew  as  individuals 
merely.  The  Mary  F.  Chisholm  (D.  C.  1904)  129  Fed.  814,  or  where, 
as  in  the  principal  case,  the  supplies  are  to  be  furnished  to  a  company 
and  merely  measured  bv  the  requirements  of  a  number  of  vessels, 
Diefenthal  v.  Hamburg  Amer.  Line  (D.  C.  1891)  46  Fed.  397,  there 
is  no  ground  for  admiralty  jurisdiction,  but  these  cases  are  not  to  be 
taken  as  establishing  a  rule  broader  than  their  facts  warrant.  If  the 
supplies  are  to  be  furnished  to  a  particular  ship  for  the  necessities  of 
her  voyage,  so  that  the  performance  of  the  contract  would  give  a  mari- 
time lien,  it  would  seem  that  the  contract,  while  still  executory,  should 
be  cognizable  in  admiralty.  There  is,  however,  a  curious  lack  of  author- 
ity to  this  effect.  The  case  of  The  Electron  (D.  C.  1891)  48  Fed.  689, 
although  perhaps  distinguishable  on  the  ground  that  the  executory 
contract  there  recovered  upon  was  a  cross-libel  to  a  libel  on  an  executed 
contract  which  had  already  brought  the  parties  and  the  res  into  court, 
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nevertheless  tends  to  support  this  view,  as  do  dicta  in  The  Pacific 
(C.  C.  A.  1850)  1  Blatchf.  569,  588,  and  The  Cabarga  (C.  C.  A.  1853) 
3  Blatchf.  75,  77.  Certainly,  as  a  general  rule,  if  the  contract  is 
admittedly  maritime,  the  mere  fact  that  it  is  still  executory  does  not 
oust  admiralty  jurisdiction.  Baltimore  Steam  Packet  Co.  v.  Patterson 
(C.  C.  A.  1901)  106  Fed.  736. 

Appeal  and  Error — Jurisdiction  of  the  New  York  Court  of  Appeals. 
The  Appellate  Division  entered  a  judgment  without  disclosing  the 
grounds  thereof,  reversing  a  judgment  of  the  Supreme  Court  on  the 
verdict  of  a  jury,  and  an  order  of  the  Trial  Term  denying  a  motion 
for  a  new  trial.  Held,  the  Court  of  Appeals  could  not  review  the 
decision.    Wright  v.  Smith  (1913)  209  N.  Y.  249. 

;  Since  the  Court  of  Appeals  has  no  jurisdiction  to  pass  upon  ques- 
tions of  fact,  except  in  criminal  causes,  Constitution  of  New  York, 
Art.  6,  §  9,  it  is  essential  that  the  determination  of  the  facts  be  final 
before  that  court  is  reached.  If  a  case  was  first  tried  without  a  jury, 
an  appeal  from  the  judgment  below  gives  the  Appellate  Division  an 
•opportunity  of  passing  upon  both  law  and  fact  and  rendering  a 
idecision  consistent  with  the  rights  of  the  parties.  Code  of  Civ.  Proc. 
§  993.  Unless  the  order  of  the  Appellate  Division  clearly  shows  that 
the  holding  was  based  on  its  view  of  the  facts,  it  is  presumed  that  its 
conclusion  rested  upon  issues  of  law.  Code  of  Civ.  Proc.  §  1338; 
McKinley  v.  Hessen  (1911)  202  N.  Y.  24;  Hirshfield  v.  Fitzgerald 
(1898)  157  N.  Y.  166.  If,  however,  the  initial  trial  was  had  before  a 
jury,  an  appeal  from  a  judgment  entered  upon  the  verdict  raises  only 
questions  of  law  upon  the  exceptions  taken  at  the  trial,  Code  of  Civ. 
Proc.  §  1346;  Collier  v.  Collins  (1902)  172  N.  Y.  99;  Alden  v.  Knights 
of  Maccabees  (1904)  178  N.  Y.  535,  and  an  issue  of  fact  can  be 
reconsidered  only  by  an  appeal  from  an  order  granting  or  denying 
a  motion  for  a  new  trial.  Thurber  v.  Harlem  B.  M.  &  F.  R.  B. 
•(1875)  60  N.  Y.  326;  Boos  v.  World  Mutual  Life  Ins.  Co.  (1876) 
64  N.  Y.  236.  But  since,  upon  an  appeal  to  the  Appellate  Division 
from  both  a  judgment  and  an  order,  there  may  be  a  reversal  upon 
the  law,  without  a  consideration  of  the  facts,  the  Court  of  Appeals 
very  technically  requires  as  a  prerequisite  to  its  assumption  of  juris- 
diction that  the  order  of  the  Appellate  Division  affirmatively  indicate 
that  the  order  below  was  affirmed  as  to  facts,  Duryea  v.  Zimmerman 
(N.  Y.  1908)  123  App.  Div.  805;  Allen  v.  Corn  Exchange  Bank  (1905) 
181  N.  Y.  278;  Cardoza,  Juris,  of  Ct.  of  Appeals  (2nd  ed.)  §  19,  lest  a 
final  disposition  by  the  Court  of  Appeals  deprive  one  of  the  parties  of 
his  right  to  have  the  facts  reviewed. 

Bankruptcy — Contingent  Claims — Provability. — A  landlord,  on  the 
bankruptcy  of  his  tenant,  seeks  to  prove  a  claim  for  rent  for  the 
entire  term.  Held,  he  could  not  prove  for  rent  accruing  subsequent  to 
the  filing  of  the  petition  in  bankruptcy,  but  could  enforce  a  lien  for  a 
year's  rent  imposed  by  a  state  statute  on  the  tenant's  property  on  the 
leased  premises.  In  re  J.  Sapinsky  &  Sons  (D.  C.  W.  D.  Ky.  1913) 
206  Fed.  523. 

The  plaintiff  was  employed  under  a  year's  contract  at  a  stipulated 
weekly  wage.  Before  the  expiration  of  the  contract  his  employer  be- 
came bankrupt.  Held,  the  plaintiff  could  not  prove  a  claim  for  install- 
ments of  salary  unearned  at  the  time  of  filing  the  petition.  In  re 
D.  Levy  &  Sons  Co.  (D.  C.  D.  Md.  1913)  208  Fed.  479.  See  Notes, 
p.  158. 


. 


RECENT  DECISIONS.  165 

Bankruptcy — Discharge  of  Bankrupt — Obtaining  Property  by  False 
Pretenses. — The  plaintiff,  who  had  been  induced  to  become  surety 
for  the  bankrupt  by  false  representations  as  to  his  financial  standing, 
seeks  to  bar  his  discharge  on  the  ground  that  he  had  obtained  property 
by  false  representations  under  Sections  17a (2)  and  14b(3)  of  the 
Bankruptcy  Act.  Semble,  this  was  not  obtaining  property  within  the 
meaning  of  these  sections.  In  re  Dunfee  (D.  C.  1913)  206  Fed.  745. 
In  general  bankruptcy  law  "property"  is  said  to  include  "anything  of 
value,  anything  which  has  a  debt-paying  or  debt-securing  power",  see 
In  re  Louisville  Nat.  Banking  Co.  (C.  C.  A.  1908)  158  Fed.  403,  and 
as  regards  the  transfer  of  property  to  the  trustee  the  word  is  given  a 
broad  scope  both  by  the  federal  law  and  by  the  English  Bankruptcy 
Act.  See  Collier,  Bankruptcy  (9th  ed.)  16.  Although  the  obligation 
of  a  surety  would  seem  to  fall  within  this  definition,  there  is  authority 
for  the  proposition  that  "property"  is  used  in  sections  17a(2)  and 
14b  (3)  in  a  sense  synonymous  with  its  use  in  criminal  law.  See 
Gleason  v.  Thaw  (C.  C.  A.  1911)  185  Fed.  345.  But  the  argument 
that  the  addition  of  the  words  "money  or"  before  "property"  by  the 
amendment  of  1910  reveals  an  intention  to  limit  the  meaning  of 
"property",  see  In  re  Tanner  (D.  C.  1911)  192  Fed.  572,  is  not  con- 
clusive, inasmuch  as  it  might  as  well  be  argued  that  Congress  merely 
sought  to  repudiate  the  decisions  holding  that  "property"  did  not  in- 
clude "money".  See  In  re  Pfaffinger  (D.  C.  1907)  154  Fed.  528.  At 
any  rate,  if  the  court  is  to  give  effect  to  the  purpose  of  the  act,  the 
conclusion  cannot  be  avoided  that  this  is  obviously  an  evil  which  it 
sought  to  remedy,  since  the  surety  has  been  deprived  of  money  by  the 
defrauding  bankrupt,  who  has  ultimately  acquired  direct  benefits  there- 
from. As  a  practical  matter,  the  situation  is  the  same  as  if  the  surety 
had  himself  in  the  first  instance  advanced  the  money  to  the  principal, 
and  the  interpretation  given  by  the  court  in  the  main  case,  although 
apparently  within  the  strict  words  of  the  sections,  leaves  irremediable 
those  cases  where  protection  is  most  needed. 

Banks  and  Banking — Joint  and  Alternate  Deposits. — Money  was  de- 
posited "payable  to  A  or  B.  Pay  to  either  or  the  survivor  of  either." 
B  withdrew  the  entire  amount  and  redeposited  it  in  her  own  name 
without  A's  consent.  After  B's  death,  A  sued  the  bank,  which  inter- 
pleaded B's  executor.  Held,  one  judge  dissenting,  the  original  deposit 
had  been  held  jointly,  and  the  plaintiff's  interest  had  not  been  divested 
by  B's  withdrawal  and  redeposit.  O'Connor  v.  Dunnigan  (App.  Div. 
1913)  143  N.  Y.  Supp.  373. 

While  in  some  jurisdictions  such  deposits  have  been  given  effect  as  a 
trust  in  favor  of  the  person  named  as  co-depositor,  Booth  v.  Oakland 
Bank  of  Savings  (1898)  122  Cal.  19,  in  others  the  courts  look  to  see 
whether  the  original  depositor  intended  to  make  a  gift  of  a  joint  in- 
terest in  the  deposit,  and  hence,  in  harmony  with  the  general  prin- 
ciples of  the  law  of  gift,  require  that  the  pass  book  be  delivered  to  the 
donee.  See  Gorman  v.  Gorman  (1898)  87  Md.  338;  Savings  Bank  v. 
Merriam  (1895)  88  Me.  146.  The  principal  case  concerns  itself  with 
the  question  whether  the  mere  form  of  the  account  is  sufficient  to  indi- 
cate an  intent  to  create  an  estate  in  joint  tenancy,  see  Farrelly  v.  Emi- 
grant Ind.  Sav.  Bank  (N.  Y.  1904)  92  App.  Div.  529;  but  see  Kelly 
v.  Beers  (1909)  194  N.  Y.  49,  apparently  not  noticing  that  the  New 
York  Banking  Law,  §  144,  expressly  gives  it  that  effect.  Cf.  California 
Banking  Law  (1909)  §  16;  Mich.  L.  (1909)  #248,  §  3.    It  seems  clear, 
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then,  that  during  the  joint  lives  of  the  depositors  either  had  an  equal 
right  to  draw  the  money,  see  Moore  v.  Fingar  (N.  Y.  1909)  131  App. 
Div.  399,  and  it  may  be  urged  that  the  disjunctive  form  of  the  deposit 
would  carry  with  it  the  right  of  either  party  to  appropriate  a  reason- 
able amount  of  the  fund  to  his  own  personal  use.  It  would  seem,  how- 
ever, that  the  parties  could  not  have  meant  that  either  could  with- 
draw the  deposit  with  the  sole  purpose  of  divesting  the  other  of  his 
interest,  and  certainly  such  an  act  of  ouster  is  not  within  the  legal 
power  of  a  joint  tenant.  Freeman,  Co-tenancy  (2nd  ed.)  §§  312,  313. 
As  against  B's  executor,  therefore,  A  was  clearly  entitled  to  the  deposit. 

Carriers — Demurrage  Charges — Lien. — A  contract  of  shipment  pro- 
vided tha.t  should  the  consignee  delay  unloading  more  than  48  hours, 
the  carrier  should  thereafter  be  entitled  to  reasonable  charges  for  stor- 
age, though  the  goods  remained  in  the  cars;  and  its  liability  should  be 
reduced  to  that  of  a  warehouseman.  Held,  two  judges  dissenting,  the 
carrier  was  not  entitled  to  a  lien  for  the  storage  charges  which  thus 
accrued.  Troy  Waste  Mfg.  Co.  v.  N.  Y.  C.  &  II.  B.  B.  (App.  Div. 
1913)  143  N.  Y.  Supp.  420. 

Where  goods  shipped  are  not  at  once  removed  by  the  consignee,  it 
is  often  convenient  to  leave  them  in  the  cars  rather  than  store  them  in 
a  warehouse.  According  to  the  weight  of  modern  authority  a  carrier 
is  entitled  in  such  cases,  even  in  the  absence  of  an  express  agreement, 
to  charge  reasonable  demurrage  rates  after  the  expiration  of  a  rea- 
sonable time  for  the  removal  of  the  goods.  9  Columbia  Law  Rev.  617. 
Since,  also,  after  such  time,  the  carrier  is  under  only  a  warehouseman's 
liabilty,  Rice  v.  Hart  (1875)  118  Mass.  201,  the  analogy  of  its  position 
to  that  of  a  warehouseman  would  seem  sufficiently  complete  to  justify 
the  courts  in  according  to  it  a  warehouseman's  lien  for  demurrage 
charges;  and  so  is  the  weight  of  authority.  Kaweabany  v.  B.  &  M. 
B.  B.  (1908)  199  Mass.  586;  see  Schumacher  v.  Chicago  B.  B.  (1904) 
207  111.  199.  Some  jurisdictions,  however,  in  accord  with  the  prin- 
cipal case,  hold  that  as  no  such  lien  existed  at  common  law,  its  recog- 
nition would  amount  to  judicial  legislation.  Nicolette  Lumber  Co.  v. 
Coal  Co.  (1906)  213  Pa.  379;  Crommelin  v.  N.  Y.  &  Harlem  B.  B. 
(N.  Y.  1868)  4  Keyes  90.  The  principal  case  may  perhaps  be  sus- 
tained on  the  ground  that  since  the  parties  made  express  provision  for 
demurrage  charges,  they  would  presumably  have  made  similar  pro- 
vision for  a  lien  had  they  intended  to  create  one;  or  that  the  New 
York  statute  relating  to  warehousemen's  liens  applies  only  to  those 
engaged  exclusively  in  the  warehouse  business.  See  Merritt  v.  Peir- 
ano  (N.  Y.  1896)  10  App.  Div.  563;  affd.  (1901)  167  N.  Y.  541. 

Conflict  of  Laws — Domicile — Execution  of  Power  by  Will. — The 
deceased,  domiciled  in  Italy  at  her  death,  was  donee  of  a  power  of 
appointment  over  personalty,  vested  in  her  under  the  will  of  a  resident 
of  New  York.  She  executed  a  will  which  was  a  valid  exercise  of  the 
power  under  the  laws  of  New  York  but  not  under  those  of  Italy.  Held, 
the  power  was  properly  exercised.  In  re  N.  Y.  Life  Ins.  &  Trust  Co. 
(1913)  209  N.  Y.  79. 

The  Trial  Court  in  139  N.  Y.  Supp.  695,  see  13  Columbia  Law 
Rev.  160,  found  that  as  a  matter  of  fact  the  deceased  intended  to 
have  the  law  of  New  York  and  not  the  law  of  her  domicile  govern  the 
execution  of  the  power.     After  an  affirmation  without  opinion  by  the 
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Appellate  Division,  157  App.  Div.  916,  the  case  was  carried  to  the 
Court  of  Appeals,  in  which  the  views  of  the  Surrogate  were  approved, 
but  in  which  it  was  deemed  preferable  to  rest  the  result  upon  the 
theory  that  as  a  matter  of  law  the  execution  of  such  a  power  was  to 
be  construed  by  the  law  of  the  domicile  of  the  donor. 

Contempt — Power  of  Courts — Letter  to  Judge  Pending  Suit. — The 
defendant  wrote  to  a  federal  judge  libelous  and  threatening  letters 
with  reference  to  a  case  not  yet  finally  disposed  of.  Held,  such  letters 
constituted  a  contempt  of  court  under  Judicial  Code  §  268,  Rev.  St. 
j  T25.  United  States  v.  Huff  (D.  C.  Ga.  1913)  206  Fed.  700.  See 
Notes,  p.  160. 

Contracts— Defenses — Restraint  of  Trade. — The  plaintiff  pur- 
chased the  good  will  of  a  rival  opera  house.  The  defendant,  a  con- 
fidential employee  of  the  vendor,  covenanted  in  consideration  of  such 
purchase  to  refrain  from  the  production  of  grand  opera  in  New  York 
and  Boston  for  ten  years.  Held,  the  covenant  was  not  against  public 
policy.  Metropolitan  Opera  Co.  v.  Hammerstein  (X.  Y.  Sup.  Ct.  1913) 
H.  Y.  L.  J.,  Dec.  8,  1913.     See  Notes,  p.  151. 

Copyrights — Right  to  Fix  Resale  Price — Sherman  Act. — The  de- 
fendant association,  acting  under  an  agreement  whereby  its  members 
contracted  not  to  sell  copyrighted  books  to  anyone  who  cut  prices  fixed 
by  them,  refused  to  allow  its  members  to  sell  to  the  plaintiff,  who  ap- 
plied for  an  injunction.  Held,  the  agreement  was  violative  of  the 
Sherman  Anti-Trust  Act  and  not  justified  by  the  Copyright  Act. 
Straus  v.  American  Pub.  Assn.  (1913)  31  Sup.  Ct.  Rep.  SI. 

It  has  been  held  that  a  patentee  can  make  regulations  as  to  the 
use  of  his  article  in  a  purchaser's  hands,  even  though  the  exercise  of 
this  right  virtually  entails  the  control  of  unpatented  articles.  Henry 
v.  Dick  Co.  (1912)  221  U.  S.  1;  12  Columbia  Law  Rev.  115.  He  has, 
however,  no  right  bv  virtue  of  his  patent  to  regulate  the  resale  price 
of  his  article,   Waltham  Watch   Co.  v.  Keene   (D.  C  1913)  202  Fed. 

.  13  Columbia  Law  Rev.  415;  Bauer  &  Cie  v.  O'Donnell  (1913) 
U.  S.  1;  13  Columbia  Law  Rev.  632,  although  this  rule  is  appar- 
ently irreconcilable  with  the  stand  formerly  taken  by  the  Supreme 
Court.  Bement  v.  Natl.  Harrow  Co.  (1902)  186  U.  S.  70.  Similarly, 
it  has  been  held  that  a  copyright  holder  has  no  right  to  control  future 
sales  of  his  article.  Bobbs-Merrill  Co.  v.  Straus  (1908)  210  U.S.  339; 
6  Columbia  Law  Rev.  50.  When,  moreover,  patentees  combine  and 
subject  themselves  to  certain  rules  in  regard  to  the  sale  of  their 
respective  articles,  such  a  combination  is  clearly  beyond  the  authority 
conferred  by  the  patent  statute,  Natl.  Harrow  Co.  v.  Hench  (C.  C.  A. 

7)  83  Fed.  36;  Standard  Sanitary  Mfg.  Co.  v.  United  States 
(1912)  226  U.  S.  20,  and  is  therefore  subject  to  the  Sherman  Act. 
Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.  (C.  C.  1909)  166  Fed.  555; 
9  Columbia  Law  Rev.  536.  Combinations  between  holders  of  various 
copyrights,  whereby  competition  is  eliminated,  likewise  contravene  the 
Anti-Trust  Act,  and  since  there  is  no  inherent  distinction  between  the 
rights  given  under  the  patent  and  under  the  copyright  laws  in  respect 
to  sales,  see  Waltham  Watch  Co.  v.  Keene,  supra;  Bauer  &  Cie  v. 
O'Donnell,  supra,  it  would  follow  that  the  copyright  act,  as  the  main 
case  properly  holds,  also  affords  no  protection. 
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Corporations — Alienation  of  Property — Eights  of  Minority  Stock- 
holders.— Although  he  had  consented  to  a  transfer  to  another  grantee, 
a  minority  stockholder  sought  to  set  aside  a  transfer  of  all  the 
property  of  the  corporation,  which  had  no  further  means  of  carrying 
out  its  original  purpose,  to  another  concern  having  the  same  director- 
ate. Held,  in  the  absence  of  express  proof  of  fraud,  he  was  not 
entitled  to  relief.  Cummings  v.  Parker  (Mo.  1913)  157  S.  W.  629. 
The  interest  of  the  public  in  the  continuance  of  a  quasi-public 
function,  which  properly  prompts  a  state  to  prevent  a  practical  dis- 
solution of  a  public  service  corporation  by  the  alienation  of  all  its 
property,  6  Columbia  Law  Rev.  459,  evidently  does  not  similarly 
restrict  a  private  trading  corporation.  While  the  majority  in  such  a 
corporation,  however,  may  bind  the  minority  by  acts  in  furtherance 
of  the  business,  a  dissenting  stockholder  may  object  to  a  complete 
transfer  on  the  ground  that  he  was  thereby  deprived  of  his  property, 
since  the  corporation  is  no  longer  in  a  position  to  carry  on  the  pursuit 
for  which  it  was  organized.  Keene  v.  Johnston  (1853)  9  N.  J.  Eq. 
401;  see  Abbott  v.  American  Hard  Rubber  Co.  (K  Y.  1861)  33  Barb. 
578;  Treadwell  v.  Salisbury  Mfg.  Co.  (Mass.  1856)  7  Gray  393. 
Although  such  a  contention  would  support  an  injunction  against  a 
going  corporation  which  is  seeking  to  transfer  all  its  property,  if  the 
business  is  run  at  a  loss,  a  conveyance  pursuant  to  a  majority  vote 
could  be  justified  as  in  the  best  interest  of  the  corporation.  Price  v. 
Holcomb  (1893)  89  la.  123;  see  Bartholomew  v.  Derby  Rubber  Co. 
(1897)  69  Conn.  521.  And,  indeed,  though  a  common  directorate 
is  by  many  authorities  held  sufficient  to  avoid  such  an  intercorporate 
agreement,  apparently  fair,  upon  the  theory  that  a  fiduciary  violates 
his  duty  by  contracting  with  himself,  the  preferable  view  only  sub- 
jects such  transaction  to  a  closer  scrutiny  in  search  of  actual  fraud. 
13  Columbia  Law  Rev.  164;  8  Columbia  Law  Rev.  313. 

Corporations — Situs  of  Stock — Transfer  Office  in  a  Foreign  Juris- 
diction.— A  suit  was  brought  by  the  resident  executor  of  the  will  of  a 
non-resident,  to  compel  the  transfer  of  stock  in  a  foreign  corporation, 
which  had  a  transfer  and  registry  office  within  the  jurisdiction.  Held, 
the  maintenance  of  a  transfer  office  constituted  a  domicile  of  the 
corporation  pro  tanto  within  the  jurisdiction,  and  since  the  certificates 
of  stock  were  in  the  state,  the  court  could  order  them  to  be  trans- 
ferred.   Lochwood  v.  U.  S.  Steel  Corp.  (1913)  209  N.  Y.  375. 

A  share  of  stock,  which  is  simply  the  sum  of  the  stockholder's 
abstract  rights  and  liabilities  in  the  corporation,  Lowell,  Transfer  of 
Stock,  §  4,  may  be  conceived,  for  various  purposes,  as  having  a  situs 
either  in  the  state  of  incorporation  or  in  the  state  of  the  owner's 
domicile.  1  Cook,  Corporations  (6th  ed.)  §§  12,  13;  but  see  Miller's 
Estate  v.  Executrix  of  Millers  Estate  (Kan.  1913)  136  Pac.  255.  The 
location  of  the  certificate,  which  is  only  evidence  of  the  existence  of 
the  rights,  Richardson  v.  Busch  (1911)  198  Mo.  189;  Elliot,  Private 
Corporations  (4th  ed.)  §  304,  is  theoretically  of  no  materiality.  Maer- 
tens  v.  Scott  (1911)  33  R.  I.  345;  cf.  Puget  Sound  Nat.  Bank  v. 
Mather  (1895)  60  Minn.  362.  The  courts,  however,  have  generally 
regarded  the  certificates  as  property,  Merrit  v.  American  Co.  (C.  C. 
A.  1897)  79  Fed.  228,  235;  see  1  Beach,  Private  Corporations,  387,  and 
have  shown,  as  well,  some  tendency  to  adopt  the  layman's  identifica- 
tion of  the  certificate  with  the  stock  itself.  In  re  Clark,  L.  R.  [1904] 
1  Ch.  294;  see  Simpson  v.  Jersey  City  Contracting   Co.   (1900)   165 
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N.  Y.  193;  but  see  Maertens  v.  Scott,  supra.  It  would  seem,  however, 
that  even  though,  as  a  consequence  of  such  a  tendency,  the  physical 
presence  of  the  certificate  might  be  enough  to  base  administration 
upon,  nevertheless,  it  would  not,  alone,  be  sufficient  to  justify  the 
result  reached  in  the  principal  case,  inasmuch  as  the  Xew  York  stat- 
ute expressly  distinguishes  between  the  rights  in  the  document  and  the 
rights  evidenced  thereby.  X.  Y.  Genl.  Construct.  Law,  §  39;  cf.  Simp- 
son v.  Jersey  City  Contracting  Co.,  supra.  Although,  however,  a  cor- 
poration exists  technically  as  an  entity  only  within  the  state  of  its 
creation,  see  Bank  of  Augusta  v.  Earle  (1839)  13  Pet.  519,  588,  and 
the  existence  of  a  business  office  within  a  foreign  jurisdiction  does  not 
bring  the  stock  within  the  state  for  purposes  of  attachment,  Plimpton 
y.  Bigelow  (1883)  93  X.  Y.  592,  598,  yet  the  courts  have  shown  an 
inclination  to  diverge  from  this  technical  rule,  and  to  recognize  that 
a  state  can,  if  it  so  chooses,  concede  to  a  foreign  corporation  a  domicile 
for  certain  purposes  within  its  jurisdiction.  See  Morgan  v.  Mutual 
Benefit  Life  Ins.  Co.  (1907)  189  X.  Y.  447;  New  England  Mutual 
Life  v.  Woodicorth  (1884)  111  U.  S.  138;  cf.  2  Columbia  Law  Kev. 
351.  The  principal  case,  therefore,  is  to  be  supported,  if  at  all,  upon 
the  theory  that  the  maintenance  of  an  office  for  stock  transfers  within 
the  state  shows  an  intention  to  acquire,  to  that  extent,  a  domicile 
therein;  and  that  for  the  sake  of  possible  convenience  and  the  pro- 
tection of  citizens,  the  court  may  recognize  this  domicile,  thus  ex- 
panding the  administrator's  property  from  a  mere  evidentiary  instru- 
ment into  the  substantial  right  which  it  represents. 

Criminal  Law — Evidence  Disclosing  Independent  Offenses — Elec- 
tion by  the  State. — An  information  charging  the  defendant  with  a 
misdemeanor  contained  only  one  count,  while  the  evidence  disclosed 
several  offenses,  any  one  of  which  would  sustain  a  conviction.  Held, 
it  was  error  not  to  require  the  state,  upon  motion  by  the  defendant,  to 
elect  upon  which  offense  it  would  seek  to  convict.  Golden  v.  State 
(Tex.  1913)  160  S.  W.  957. 

In  felony  cases  the  early  common  law  refused  to  allow  different 
counts  in  an  indictment  where  they  applied  to  different  transactions, 
see  1  Bishop,  Crim.  Proc.  (2nd  ed.)  §  459  (1) ;  see  1  Wharton,  Crim. 
Ev.  (10th  ed.)  §  49;  Womach  v.  State  (Tenn.  1870)  7  Cold.  508.  But 
there  is  no  inherent  injustice  in  compelling  the  defendant  to  answer 
to  a  charge  wherein  two  or  more  distinct  misdemeanors  are  joined  in 
separate  counts.  1  Bishop,  Crim.  Proc.  (2nd  ed.)  §  452  (1) ;  see 
People  v.  Costello  (X.  Y.  1845)  1  Denio  83.  From  the  fundamental 
principle  that  evidence  cannot  be  introduced  to  show  the  commission 
of  any  crime  but  that  with  which  the  defendant  is  charged  and 
for  which  he  is  on  trial,  see  Underhill,  Crim.  Evid.  (2nd  ed.)  §  87,  it 
follows  that  the  evidence  must  be  confined  strictly  to  the  proof  of 
the  crime  or  crimes  set  out  in  the  counts.  Hence,  it  is  clearly  the 
duty  of  the  court  to  require  the  state  to  elect  upon  which  one  of 
several  acts  similar  to  the  one  charged  it  shall  proceed.  In  felony 
cases  this  rule  has  been  adhered  to,  1  Bishop,  Crim.  Proc.  (2nd  ed.) 
§§  457  (2),  459  (1);  see  People  v.  Castro  (1901)  133  Cal.  11,  but 
many  courts  have  denied  the  authority  of  the  defendant  to  compel 
an  election  in  misdemeanor  cases,  TiYillia-ms  v.  State  (Tex.  1906) 
97  S.  W.  498;  cf.  State  v.  Groves  (1899)  21  R.  I.  252;  Cody  v.  State 
(1903)  118  Ga.  784,  on  the  theory  that  in  any  event  it  is  a  matter 
of  pure  discretion.     See  1  Bishop,  Crim.  Proc.  (2nd  ed.)  §  454  (2) ; 
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Womack  v.  State,  supra.  Strict  principle  should  demand  that  the 
court  preserve  the  defendant's  right  to  be  apprised  of  the  specific 
crime  against  which  he  must  defend.  Such  a  rule,  moreover,  works 
no  hardship  on  the  state,  since  by  a  mere  joinder  of  the  separate  mis- 
demeanors it  can  proceed  to  prove  them. 

Damages — Breach  of  Contract. — The  plaintiff  purchased  infected 
meat  from  the  defendant,  and  exposed  it  for  sale.  The  meat  was 
condemned  by  the  authorities,  and  the  plaintiff  was  fined.  In  a 
suit  for  damages,  to  include  not  only  the  amount  of  the  fine  with 
costs,  but  also  the  loss  inflicted  upon  the  plaintiff  by  diminution  of 
his  business  arising  from  the  conviction,  held,  such  damages  were 
not  too  remote,  and  were  recoverable  upon  an  implied  warranty. 
Cointat  v.  Myham  &  Son  (1913)  108  L.  T.  Kep.  556.    See  Notes,  p.  154. 

Damages — Evidence — Assessment  after  Default. — In  proceedings 
after  default  to  assess  damages  to  a  mortgagee  for  conversion  of  the 
mortgaged  chattel,  the  defendant  in  mitigation  of  damages  offers  evi- 
dence of  the  satisfaction  of  the  mortgage  before  the  time  of  the 
default.  Held,  admissible.  Graves  v.  Cameron  (N.  C.  1913)  77  S.  E. 
841. 

Formerly,  the  defendant  was  not  permitted  to  introduce  facts  in 
mitigation  of  damages  on  assessment  after  default,  and  was  illogically 
limited  to  cross-examination  of  the  plaintiff's  witnesses.  Morton  v. 
Bailey  (1835)  2  111.  213.  In  accordance  with  the  sound  rule  that  a 
default  admits  only  well  pleaded  facts,  and  that  damages  are  con- 
clusions of  law,  the  defendant  is  now  allowed  to  show  any  circum- 
stances tending  to  reduce  the  amount  claimed  in  the  declaration.  In 
consequence  of  the  application  of  this  principle,  however,  various 
jurisdictions  have  adopted  arbitrary  rules  which  are  maintained  sim- 
ply for  the  sake  of  uniformity  in  procedure.  Bridges  v.  Stephenson 
(1882)  10  111.  App.  369;  Batchelder  v.  Bartholomew  (1877)  44  Conn. 
494.  All  courts  allow  at  least  nominal  damages  on  default.  See 
Batchelder  v.  Bartholomew,  supra.  Logically,  only  those  circumstances 
should  be  admitted  in  evidence  which  show  the  extent  of  damages,  but 
none  which  tend  directly  to  overthrow  the  cause  of  action.  Brown 
Construction  Co.  v.  McArthur  Bros.  (1911)  236  Mo.  41;  Foster  v. 
Smith  (N.  Y.  1833)  10  Wend.  377.  When  the  offer  is  to  prove  facts  in 
avoidance  of  the  cause  of  action,  much  confusion  exists,  but  on  prin- 
ciple, they  should  be  excluded,  because  although  apparently  in  mitiga- 
tion, they  tend  directly  to  destroy  the  cause  of  action.  They  are,  how- 
ever, generally  admitted  because  of  practical  hardship.  Bridges  v. 
Stephenson,  supra;  see  Parker  v.  House  (1872)  66  N.  C.  374.  An 
exception  should  be  made  where  the  defense  accrues  after  the  default 
has  been  entered;  this  would  avoid  circuity  of  action  and  render  such 
a  plea  a  matter  of  right  and  not  of  grace.  See  Ewing  v.  Park  (1850) 
17  Ala.  339.  Although  the  principal  case  contends  for  this  exception, 
on  the  facts  it  cannot  apply,  as  the  mortgage  was  satisfied  two  months 
before  the  default  was  entered. 

Eminent  Domain — Extent  of  Interest  Acquired  in  Condemned 
Land. — In  a  controversy  between  the  prior  owner  of  land  which  had 
been  condemned  for  railway  purposes  but  which  the  condemner  had 
ceased  to  use  for  such  purposes,  and  the  railroad's  grantee,  held, 
although  the  statute  provides  that  a  fee  should  vest  in  the  condemner, 
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the  latter  acquires  only  a  determinable  fee.  Lithgow  v.  Pearson  (Colo. 
C.  A.  1913)  135  Pac.  759. 

It  is  well  settled  that  where  the  legislature  defines  the  interest  which 
shall  be  taken  by  an  exercise  of  the  power  of  eminent  domain,  a  lesser 
interest  than  that  specified  or  a  greater  one  cannot  be  taken.  Lewis, 
Eminent  Domain  (3rd  ed.)  Vol.  II,  p.  813.  Where,  therefore,  a  statute 
which  apparently  does  not  define  the  interest  to  be  taken  is  construed 
by  the  court  as  doing  so,  the  condemning  corporation  in  every  proceed- 
ing brought  to  acquire  land  under  the  statute  can  take  only  that  kind 
of  an  estate  which  the  courts  construe  the  statute  as  authorizing. 
Currie  v.  N.  Y.  Transit  Co.  (1904)  66  N.  J.  Eq.  313;  Sweet  v.  Buffalo, 
etc.  By.  (1879)  79  X.  Y.  293.  As  this  interest  or  estate  is  always  the 
smallest  possible,  consistent  with  the  language  of  the  act.  public  ser- 
vice corporations  are  often  practically  deprived  of  the  assistance  the 
legislature  evidently  intended  they  should  enjoy,  since  to  exercise  the 
power  of  eminent  domain  would  merely  result  in  acquiring  a  highly 
undesirable  title.  Cf.  Hxidson  &  Manhattan  B.  B.  v.  Wendel  (1908) 
193  X.  Y.  166.  It  would  seem,  therefore,  that  a  preferable  result  would 
be  reached  by  construing  such  statutes  as  permitting  the  taking  of 
one  kind  of  an  estate  or  another,  according  to  the  reasonable  demands 
of  the  use  to  which  the  land  is  intended  to  be  devoted.  In  re  N.  Y.  & 
H.  B.  B.  v.  Kip  (1871)  46  X.  Y  546;  Smith  Canal  or  Ditch  Co.  v.  Colo. 
Ice  &  Storage  Co.  (1905)  34  Colo.  485;  McEwan  v.  Penn.  B.  B.  (1905) 
72  X.  J.  L.  410:  Newton  v.  Newton  (1905)  188  Mass.  226.  Indeed,  the 
statute  in  the  principal  case  undoubtedly  prescribes  the  kind  of  estate 
which  could  be  taken,  but  where  a  statute  provides  for  the  taking  of  a 
fee,  it  is  usually  construed  as  meaning  fee  simple  absolute.  See  Hig- 
ginson  v.  Treasurer,  etc.,  of  Boston  (1912)  212  Mass.  583;  but  see  In  re 
Clinton  Police  Station  (1910)  123  X.  Y.  Supp.  198. 

Evidence — Corroboration  of  a  Witness — Previous  Statements. — In 
order  to  corroborate  the  testimony  of  an  accomplice  who  had  a  motive 
to  falsify  by  reason  of  a  promise  of  immunity  upon  his  turning  state's 
evidence,  the  district  attorney  offered  a  typewritten  statement,  made 
prior  to  the  promise.  Held,  it  was  admissible.  People  v.  Katz  (X.  Y. 
1013)  103  X.  E.  305. 

This  conclusion  is  in  accordance  with  the  weight  of  authority, 
which  permits  the  admission  of  such  statements  when  made  before 
the  creation  of  any  motive  which  might  prompt  them.  See  13  Columbia 
Law  Rev.  167. 

Evidence — Former  Similar  Acts.— Under  an  indictment  for  statutory 
larceny,  the  prosecution  offered  testimony  tending  to  show  that  the 
defendant  had  been  previously  implicated  in  similar  questionable  trans- 
actions. Held,  the  evidence  was  admissible  to  show  guilty  knowl- 
edge.   People  v.  Katz  (X.  Y.  1913)  103  X.  E.  305. 

For  a  discussion  of  the  principles  involved,  see  2  Columbia  Law 
Rev.  40. 

Evidence — Value  of  Land — Admissibility  of  Price  Paid  for  Adjoining 
Property. — In  an  action  for  the  assessment  of  damages  in  eminent 
domain  proceedings,  the  plaintiff  offered  testimony  as  to  the  prices 
paid  for  land  in  the  vicinitv.  Held,  tho  evidence  was  admissible.  East 
Shore  Land  Co.  v.  Metropolitan  Pari-  Comm.  (R.  I.  1913)  86  Atl.  894. 
On  cross-examination  of  witnesses  to  value,  the  plaintiff  excepted 
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to  questions  as  to  the  selling  prices  of  neighboring  property.  Held, 
exceptions  sustained.  Roberts  v.  City  of  Philadelphia  (Pa.  1913)  86 
Atl.  926. 

Direct  evidence  of  the  actual  sale  of,  as  distinguished  from  offers 
to  buy,  property  of  a  similar  character,  Sherlock  v.  Chicago,  B.  &  Q. 
R.  R.  (1889)  130  111.  403,  is  generally  admitted  to  establish  the  market 
value  of  the  specific  parcel  in  question.  St.  Louis  etc.  Ry.  v.  Clark 
(1893)  121  Mo.  169,  185;  Town  of  Cherokee  v.  S.  C.  etc.  Co.  (1879) 
52  la.  279.  A  few  courts,  however,  invariably  exclude  such  evidence, 
as  introducing  collateral  issues,  since  an  investigation  into  the  cir- 
cumstances of  the  various  sales  is  thus  necessitated,  which  tends  to 
confuse  the  jury  and  prolong  the  trial.  East  Venn.  R.  R.  v.  Heister 
(1861)  40  Pa.  53;  Pittsburg  &  Western  R.  R.  v.  Patterson  (1884) 
107  Pa.  461;  see  Jamieson  v.  Kings  Co.  Elevated  Ry.  (1895)  147 
N.  Y.  322.  Consequently,  although  there  is  a  tendency  to  permit 
questions  as  to  specific  sales,  on  cross  examination,  to  test  the  knowl- 
edge of  the  witness,  Chicago  etc.  Ry.  v.  Stewart  (1892)  47  Kan.  704; 
cf.  Shaw  v.  N.  Y.  Elevated  Ry.  (1907)  187  N.  Y.  186,  the  conclusion 
in  the  second  principle  case  is  the  natural  and  logical  result  of  the 
minority  view,  inasmuch  as  the  obvious  effect  of  admitting  the  ques- 
tions would  be  to  render  unavoidable  the  investigation  of  the  same 
collateral  issues  which  would  have  been  excluded  as  direct  evidence. 
See  Bollman  v.  Lucas  (1888)  22  Neb.  796;  5  Harvard  Law  Rev.  232. 
The  most  salutary  policy,  however,  is  to  refuse  to  adopt  any  stereo- 
typed rule  of  absolute  exclusion  or  admission,  and  to  leave  the  de- 
termination of  the  question  to  the  discretion  of  the  judge.  Haines  v. 
Fire  Ins.  Co.  (1872)  52  N.  H.  467;  Teele  v.  Boston  (1896)  165 
Mass.  88. 

Evidence — Witnesses — Impeachment  by  Proof  of  Character. — A 
witness  was  cross-examined  as  to  an  alleged  act  of  misconduct,  for 
purposes  of  impeaching  her  veracity.  Held,  the  question  was  inad- 
missible, as  it  did  not  tend  to  reflect  on  the  credibility  of  the  witness. 
State  v.  Reese  (Utah  1913)  135  Pac.  270;  Avery  v.  State  (Md.  1913) 
88  Atl.  148.    See  Notes,  p.  155. 

Insurance — Forfeiture — Death  Caused  by  Beneficiary. — A  condition 
of  an  insurance  policy  in  a  benefit  company  stated  that  if  the  insured's 
death  should  be  caused  "directly  or  indirectly,  intentionally  or  acci- 
dentally" by  any  beneficiary,  the  interest  of  such  beneficiary  should  re- 
vert to  the  company.  While  insane,  the  beneficiary  killed  the  insured. 
Held,  the  policy  was  forfeited.  Grand  Circle  Women  of  Woodcraft  v. 
Rausch  (Colo.  1913)  134  Pac.  141. 

In  order  to  interpret  the  intentions  of  the  parties  with  respect  to 
such  conditions  in  an  insurance  contract,  considerable  stress  is  neces- 
sarily laid  upon  the  intention  to  prevent  fraud,  which  is  the  primary 
purpose  for  the  insertion  of  such  clauses  in  the  instrument.  For  this 
reason  a  condition  which  forfeits  the  policy  if  the  insured  commits 
suicide  is  not  applicable  when  he  kills  himself  while  insane.  Easta- 
brook  v.  Union  Mutual  Life  (1866)  54  Me.  224.  When,  however,  a 
similar  policy  embodies  the  words  "sane  or  insane",  it  seems  clear, 
despite  some  authority  to  the  contrary,  Modern  Woodmen  of  America 
v.  Neely  (Ky.  1908)  111  S.  W.  282;  see  Bacon,  Benefit  Societies  &  Life 
Ins.  (3rd  ed.)  §  329,  that  the  intention  of  the  insured  to  cause  his  own 
death  is  immaterial,  inasmuch  as  it  is  evident  that  there  was  a  further 
risk  of  unintentional  suicide,  which  the  insured  was  unwilling  to  as- 
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sume.  Clarke  v.  Equitable  Life  Ins.  Co.  (C.  C.  A.  1902)  118  Fed. 
374;  Moore  v.  Northwestern  Mutual  Life  Ins.  Co.  (1906)  192  Mass 
468.  In  the  principal  case,  therefore,  inasmuch  as  the  word  "inten- 
tionally" would  have  been  sufficient  by  itself  to  avoid  the  risk  of  fraud- 
ulent conduct  on  the  part  of  the  beneficiary,  it  is  apparent  that  the 
addition  of  "accidentally"  indicates  a  further  intention  of  the  parties 
to  cover  such  a  situation  as  that  which  arose  in  the  principal  case. 
See  Keefer  v.  Modern  Woodmen  of  America  (1902)  203  Pa.  129;  but 
see  Penfold  v.  Universal  Life  Ins.  Co.  (1881)  85  N.  Y.  317. 

Interstate  Commerce — Commercial  Agencies — State  Taxation. — At- 
torneys on  the  guaranteed  list  of  a  foreign  corporation  reported 
directly  to  subscribers  who  inquired  concerning  the  credit  of  local  mer- 
chants. To  avoid  payment  of  a  state  license  tax,  the  corporation 
urged  that  it  was  exempt  because  information  occasionally  was  sent  to 
subscribers  outside  the  state.  Held,  it  was  not  engaged  in  interstate 
commerce.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Kentucky  (1913)  34 
Sup.  Ct.  Rep.  122.    See  Notes,  p.  147. 

Interstate  Commerce — Insurance. — In  an  action  by  a  New  York 
insurance  company  to  recover  the  amount  of  a  tax  laid  by  the  state 
of  Montana  upon  the  excess  of  its  receipts  over  its  disbursements  in 
the  defendant  county,  the  plaintiff  showed  that  the  insurance  con- 
tracts were  uniformly  effected  at  its  home  office  in  New  York  and  the 
policies  sent  direct  to  the  insured  in  Montana,  that  the  loans  and  pay- 
ments on  the  policies  were  made  from  the  New  York  office,  and 
premiums  remitted  there  or  paid  to  the  company's  cashier  in  Montana 
for  deposit  subject  to  withdrawal  by  the  company.  Held,  the  plain- 
tiff was  not  engaged  in  interstate  commerce,  and  therefore  could  not 
object  to  payment  of  the  tax  in  question.  N.  Y.  Life  Ins.  Co.  v.  Deer 
Lodge  County  (IT.  S.  Sup.  Ct.,  Dec.  1913).  Not  yet  reported.  See 
Notes,  p.  149. 

Limitation  of  Actions — Application  of  Statutory  Exceptions  to 
Limitations  in  Standard  Fire  Insurance  Policy. — In  an  action  on  a 
standard  fire  insurance  policy  the  insurer  alleged  that  the  action  was  not 
commenced  within  the  time  stipulated  in  the  contract.  Held,  the  con- 
tractual limitation  is,  in  legal  effect,a  statutory  limitation,  inasmuch  as 
the  form  of  policy  is  fixed  by  statute,  and  therefore  the  general  statu- 
tory exceptions  to  the  Statute  of  Limitations  apply.  O'Neil  v.  Frank- 
lin Fire  Ins.  Co.  (N.  Y.  App.  Div.  1913).    Not  yet  reported. 

Sect.  414,  subd.  1  of  the  Code  of  Civil  Procedure  declares  that  the 
"provisions  of  this  chapter  (ch.  IV)  apply  and  constitute  the  only 
rules  of  limitations  appliable  to  a  civil  action  .  .  .  except  in  one 
of  the  following  cases  (1).  A  case  where  a  different  limitation  is  spe- 
cially prescribed  by  law,  or  a  shorter  limitation  is  prescribed  by  the 
written  contract  of  the  parties."  In  construing  the  equivocal  language 
of  this  section,  the  courts  have  held  that  the  provisions  referred  to  are 
only  those  which  prescribe  periods  of  time  within  which  actions  must 
be  commenced,  Hayden  v.  Pierce  (1895)  144  N.  Y.  512,  and  in 
this  manner  have  extended  the  force  of  the  other  sections  to  special 
limitations  not  prescribed  by  Chapter  IV.  The  probable  legislative 
intent  was  thus  carried  out,  since  the  general  nature  of  such  other 
provisions  made  them  applicable  to  all  real  statutory  limitations.  Hay- 
den v.  Pierce,  supra;  Titus  v.  Poole  (1895)  145  N.  Y.  414;  Ackerman 
v.  Ackerman   (1910)   200  N.  Y.  72.     But  by  such  a  construction  the 
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courts  were  not  constrained  to  impose  these  sections  upon  limitations 
which  were  the  expression  of  the  intention  of  the  parties  and  not  of 
legislative  policy.  13  Columbia  Law  Rev.  338;  but  see  Hamilton  v. 
Royal  Ins.  Co.  (1898)  156  N.  Y.  327;  cf.  Gough  v.  McFall  (N.  Y. 
1898)  31  App.  Div.  578.  The  fact  that  the  form  of  contract  used  is 
prescribed  by  statute  does  not  render  such  provisions  applicable,  because 
the  court  still  construes  the  intention  of  the  parties.  It  is  submitted, 
therefore,  that  the  clause  of  the  contract  in  question  should  be  treated 
as  imposing  a  condition  precedent  to  the  maintenance  of  an  action  by 
the  insured,  requiring  strict  compliance  with  its  terms.  See  Williams 
v.  Fire  Assn.  of  Philadelphia  (N.  Y.  1907)  119  App.  Div.  573;  Riddles- 
larger  v.  Hartford  Ins.  Co.  (1868)  7  Wall.  386;  Sullivan  v.  Prudential 
Ins.  Co.  (1902)  172  N.  Y.  482. 

Limitation  of  Actions — Damages — Flooding  of  Lands. — The  raising 
of  a  structure  on  the  defendant's  dam  caused  periodic  overflows  onto 
the  plaintiff's  bathing  beach.  Held,  no  permanent  injury  having  been 
shown,  a  cause  of  action  accrued  as  each  injury  was  inflicted,  from 
which  time  the  Statute  of  Limitations  would  run,  and  subsequent  dam- 
ages and  causes  of  action  were  not  barred  by  a  recovery  for  the  first 
injury.  Deffenhaugh  v.  Washington  Water  Power  Co.  (Idaho  1913) 
135  Pac.  247. 

For  a  full  discussion  of  the  principles  applicable  to  this  case,  see 
7  Columbia  Law  Rev.  277. 

Mortgages — Antecedent  Indebtedness — Bona  Fide  Purchase. — The 
plaintiff  brings  this  suit  to  cancel  a  mortgage  given  to  secure  an  ante- 
cedent indebtedness,  on  the  ground  that  the  mortgagor  had  fraudu- 
lently induced  her  to  release  her  homestead  rights.  Held,  since  the 
defendant  had  extended  the  time  of  payment  of  the  debt,  he  was 
constituted  a  bona  fide  purchaser  for  value.  Hunt  v.  Hunt  (Ore.  1913) 
134  Pac.  1180. 

While,  of  course,  a  mortgage  given  to  secure  a  pre-existing  in- 
debtedness is  sufficient  to  support  the  instrument  as  between  the  parties, 
the  great  weight  of  authority  holds  that  a  mortgage  based  on  such 
consideration  does  not  constitute  the  mortgagee  a  bona  fide  purchaser 
for  value  so  as  to  entitle  him  to  protection  against  outstanding  equities 
of  which  he  had  no  notice.  Banks  v.  Law  (1885)  79  Ala.  319;  see 
Adams  v.  Vanderbeck  (1887)  148  Ind.  92;  but  see  Partridge  v.  Smith 
(1869)  Fed.  Cas.  No.  10787.  The  reason  for  this  holding  is  that  the 
purchaser  has  parted  with  nothing  of  value.  If,  however,  as  in  the 
principal  case,  he  is  placed  in  a  worse  condition  than  he  was  before, 
as  by  extending  the  time  of  payment,  he  is  universally  protected. 
Thames  &  Co.  v.  Rembert's  Admr.  (1897)  53  Ala.  561;  O'Brien  v. 
Fleckenstein  (1905)  180  N.  Y.  350.  Therefore,  a  sound  distinction 
may  be  drawn  between  a  conveyance  and  a  mortgage:  the  latter  is 
simply  given  to  secure  the  debt  and  to  give  the  creditor  a  better 
remedy,  so  that  he  is  not  in  any  degree  prejudiced  by  the  transaction, 
but  when  in  consideration  of  an  absolute  conveyance  the  creditor  dis- 
charges the  debt,  he  thereby  completely  destroys  his  right.  Gassen  v. 
Hendrick  (1887)  74  Cal.  444;  see  State  Bank  v.  Frame  (1892)  112 
Mo.  502;  but  see  Lillibridge  v.  Allen  (1897)  100  la.  582.  This  dis- 
tinction explains  many  cases  frequently  cited  in  the  text  bonks  as 
contrary  to  the  general  rule.  See  1  Jones,  Mortgages  (6th  ed.)  460; 
2  Pomeroy,  Eq.  Juris.  (3rd  ed.)  749. 
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Municipal  Corporations — Estoppel — Recital  in  Bonds. — A  Colorado 
statute  authorized  a  town  to  issue  bonds  by  ordinance.  The  bonds 
recited  that  they  were  issued  in  compliance  with  the  enabling  act  and 
in  pursuance  of  an  ordinance,  but  the  latter  was  in  fact  void  for  lack 
of  publication.  Held,  this  recital  imported  that  all  conditions  pre- 
cedent had  been  performed,  and  the  municipality  was  estopped  from 
proving  its  falsitv  in  a  suit  on  the  bonds.  Town  of  Aurora  v.  Gates 
(C.  C.  A.  1913)  208  Fed.  101. 

This  is  the  view  expressed  in  13  Columbia  Law  Rev.  152,  criticising 
the  case  of  Town  of  Aurora  v.  Hayden  (Colo.  1912)  126  Pac.  1109. 

Municipal  Corporations — Money  Due  Contractors — Rights  of  Sub- 
contractors.— A  municipal  contract  for  a  public  improvement  pro- 
vided that  the  city  could  retain  part  of  the  money  due  thereon  until 
the  contractor  furnished  satisfactory  evidence  that  he  had  paid  all 
of  his  sub-contractors.  Held,  a  sub -contractor  could  not  maintain  an 
equity  suit  against  the  city  to  recover  the  money  thus  retained.  Lom- 
bard Governor  Co.  v.  Mayor,  etc.,  of  Baltimore  (Md.  1913)  88  Atl.  140. 
Since  the  city  could  not  be  sued  upon  the  obligation  of  the  con- 
tractor to  the  sub-contractors  in  the  absence  of  any  express  assumption, 
it  must  be  presumed  to  have  inserted  such  a  stipulation  exclusively 
for  their  benefit,  State  v.  Liebes  (1898)  19  Wash.  589;  Merchants  etc. 
Bank  v.  Mayor  (1884)  97  N.  Y.  355;  cf.  Mansfield  v.  Mayor  (1900) 
165  N.  Y.  208,  and  if  the  money  has  been  set  aside  the  municipality 
is  in  fact  a  trustee  for  the  material  men.  Though  this  doctrine  has 
been  contested  on  the  ground  that  such  contracts  are  ultra  vires,  see 
Lesley  v.  Kite  (1899)  192  Pa.  268,  there  is  high  authority  that  a  city 
owes  a  moral  duty  to  the  sub-contractors,  and  no  contract  recognizing 
this  would  be  ultra  vires.  Cooley,  C.  J.  in  Knapp  v.  Sivaney  (1895) 
56  Mich.  345.  But  until  the  money  has  been  set  aside,  there  is  no  res 
which  could  be  the  subject  of  a  trust.  Until  this  event,  therefore,  no 
recovery  should  be  allowed  in  equity.  But  see  Merchants  etc.  Bank  v. 
Mayor,  supra;  State  v.  Liebes,  supra;  cf.  Luthy  v.  Wood  (1878)  6  Mo. 
App.  67.  It  is  sometimes  suggested  that  the  sub-contractor  should  have 
a  right  of  action  at  law  in  jurisdictions  where  the  beneficiaries  of  a 
contract  made  bv  the  city  can  sue  thereon.  Gorrell  v.  Greensboro 
Water  Supply  Co.  (1899)  124  N.  C.  328;  Rochester  Tel.  Co.  v.  Ross 
(N.  Y.  1908)  125  App.  Div.  76.  But  the  rule  itself  is  often  repudiated, 
Hone  v.  Water  Co.  (1908)  104  Me.  217,  and  as  the  policy  upon  which  it 
rests  is  in  this  class  of  cases  outweighed  by  the  consideration  that  the 
government  machinery  should  not  be  hampered  by  the  collection  of 
private  debts,  Columbia  Brick  Co.  v.  District  of  Columbia  (1893)  1 
App.  D.  C.  351;  cf.  City  of  Albany  v.  Lynch  (1904)  119  Ga.  491;  Wal- 
lace v.  Lawyer  (1876)  54  Ind.  501,  there  is,  therefore,  no  practical 
basis  for  the  extension,  and  in  fact  there  has  never  been  a  decision 
recognizing  a  right  of  action  at  law. 

Xegotl\ble  Instruments — Forged  Bill  of  Lading  Attached  to  Draft — 
Liability  of  Indorsee. — In  partial  reliance  upon  forged  bills  of  lading 
attached  to,  but  not  mentioned  in  a  draft,  the  plaintiff  drawee  paid 
the  draft  to  the  defendant  indorsee  and,  when  the  bills  proved  fictitious, 
sued  to  recover  the  amount  so  paid.  Held,  the  plaintiff  could  not  re- 
cover, as  the  defendant  was  a  bona  fide  holder  for  value,  neither  aware 
of  the  fraudulent  character  of  the  bills,  nor  a  guarantor  of  their 
genuineness.  Springs  v.  Hanover  National  Bank  (1913)  209  N.  Y.  224. 
Money  paid  under  a  mistake  of  real  facts  may  ordinarily  be  re- 
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covered,  2  Daniel,  Negotiable  Instruments  (6th  ed.)  §  1226;  3  Ran- 
dolph, Commercial  Paper,  §  1483  et  seq.,  and  where  the  acceptance  of 
a  draft,  to  which  forged  bills  of  lading  were  attached,  was  not  abso- 
lute, but  expressly  against  such  bills,  a  payment  to  the  indorsee  by  the 
acceptor  before  either  knew  of  the  fraud  could  be  recovered  back  by 
him.  Grotian  v.  Guaranty  Trust  Co.  (C.  C.  1900)  105  Fed.  566.  But, 
inasmuch  as  the  ordinary  effect  intended  by  the  attachment  of  bills  of 
lading  to  a  draft  is  not  that  they  become  a  part  thereof,  but  that  pay- 
ment or  acceptance  of  the  draft  should  be  a  condition  precedent  to  the 
delivery  of  the  goods,  see  Burdick,  Sales  (3rd  ed.)  §  115,  the  bills, 
though  giving  some  credit  to  the  draft,  can  be  no  more  than  collateral 
security,  Kaufman  &  Co.  v.  Bank  of  Milwaukee  (1870)  79  U.  S.  181, 
the  genuineness  of  which  the  indorsee  does  not  guarantee.  In  con- 
formity, therefore,  with  the  policy  not  to  permit  any  unnecessary  im- 
pediment to  negotiability,  the  risk  should  pass  by  acceptance;  First 
National  Bank  of  Detroit  v.  Burkham  (1875)  32  Mich.  328;  the  inno- 
cent indorsee,  therefore,  even  when  expressly  authorized  to  discount 
drafts  only  if  they  are  accompanied  by  bills  of  lading,  has  no  reason  to 
suspect  fraud,  Craig  v.  Sibbett  &  Jones  (1850)  15  Pa.  238,  and  pro- 
vided instruments  purporting  to  be  bills  of  lading  are  attached,  is  not 
required  to  look  further.  Young  &  Son  V.  Lehman,  Burr  &  Co.  (1879) 
63  Ala.  519.  It  follows  that  the  indorsee,  as  a  bona  fide  holder  who 
cannot  be  defeated  by  a  plea  of  failure  of  consideration,  Robinson  v. 
Reynolds  (1840)  L.  J.  9  C.  L.  249,  can  compel  the  acceptor  to  pay  the 
draft  at  maturity,  Goetz  v.  Bank  of  Kansas  City  (1886)  119  U.  S.  551, 
for  though  the  latter  is  admitted  to  be  an  innocent  party,  the  court 
cannot  go  behind  his  contract  of  acceptance. 

Real  Property — Invalid  Incumbrance  of  Homestead — Effect  of 
Abandonment. — A  mortgage  on  homestead-land  was  not  joined  in  by 
the  mortgagor's  wife.  Held,  it  was  a  nullity,  and  a  subsequent  aban- 
donment of  the  homestead  did  not  impart  validity  to  it.  Gay  v.  Flem- 
ing (Ala.  1913)  62  South.  523. 

In  a  majority  of  jurisdictions,  failure  to  comply  with  the  statutory 
requirements  of  the  joinder  or  consent  of  the  wife  renders  null  and 
void  any  attempted  alienation  of  land  which  is  subject  to  the  home- 
stead exemption,  and  a  subsequent  abandonment  of  the  homestead 
does  not  cure  the  defect,  Pipkin  v.  Williams  (1893)  57  Ark.  242; 
Alford  v.  Lehman,  Burr  &  Co.  (1884)  76  Ala.  526,  as  the  conditions 
obtaining  at  the  time  of  the  execution  of  the  deed  or  mortgage  can 
alone  determine  its  validity.  Cummings  v.  Busby  (1884)  62  Miss. 
195.  Moreover,  the  grantor  is  not  estopped  from  questioning  the 
rights  of  the  grantee.  Powell  v.  Patison  (1893)  100  Cal.  236;  Abell 
v.  Lothrop  (1875)  47  Vt.  375.  In  a  number  of  states,  however,  such  a 
deed,  while  not  affecting  the  homestead  rights  of  the  wife,  see  Rhea 
v.  Rhea  (Tenn.  1885)  15  Lea  527,  either  acts  as  a  present  grant  of 
the  husband's  "reversionary  interest"  after  the  necessity  for  protecting 
the  wife  has  ceased,  Smith  v.  Provin  (1862)  86  Mass.  516;  see  Joyner 
v.  Sugg  (1903)  132  N.  C.  580,  or  is  treated  as  a  contract  to  convey 
the  legal  title  upon  termination  of  the  homestead.  Jerdee  v.  Furbush 
(1902)  115  Wis.  277.  Some  courts  hold,  on  the  other  hand,  that 
although  the  deed  is  unenforcible  for  any  purpose  so  long  as  the 
homestead  obtains,  it  will  become  operative  upon  a  subsequent  aban- 
donment, Chaffe  &  Sons  v.  McGehee  &  Co.  (1886)  38  La.  Ann.  278, 
though  in  one  state  the  abandonment  must  be  in  order  to  effectuate 
the  grant,  see  Strayer  v.  Dickerson  (1903)  205  111.  257,  and  in  another 
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it  will  have  effect  only  if  made  in  the  course  of  a  bona  fide  acquisition 
of  a  new  homestead.  Anderson  v.  Carter  (1902)  29  Tex.  Civ.  App. 
240.  Much  of  this  conflict  results,  of  course,  from  the  varying  pro- 
visions of  the  statutes;  but  in  consideration  of  the  fact  that  it  is 
generally  declared  that  a  deed  of  the  homestead  shall  have  no  validity, 
the  preferable  view  is  the  one  expressed  in  the  principal  case. 

Taxation — Poll  Taxes — Road  Labor. — A  statute  required  every  able- 
bodied  male  citizen  to  work  on  the  highways  eight  days  out  of  each 
year,  or  to  send  a  substitute  or  to  pay  $4  instead.  Held,  this  did  not 
impose  a  tax  within  the  meaning  of  the  constitutional  restrictions  on 
capitation  taxes.    Mashbum  v.  State  (Fla.  1913)  62  So.  586. 

Originally,  compulsory  labor  on  the  highways  was  an  ancient  com- 
mon law  duty  like  compulsory  militia  service  or  jury  service.  See 
State  v.  Rayburn  (1909)  2  Okla.  Crim.  413;  State  v.  Wheeler  (1906) 
141  X.  C.  773.  With  changes  in  economic  conditions,  it  became  cus- 
tomary to  allow  the  labor  to  be  commuted  for  a  sum  of  money;  and 
finally,  the  more  highly  developed  communities  resorted  only  to  taxa- 
tion or  assessments  in  order  to  provide  suitable  highways.  See  State 
v.  Sharp  (1899)  125  X.  C.  628.  But  the  old  notions  as  to  the  nature 
of  the  duty  to  work  on  the  highways  or  pay  money  in  lieu  thereof 
still  persist  under  the  changed  conditions;  for,  although  the  courts 
realize  that  compulsory  road  labor  is  a  burden  in  the  nature  of  a  tax, 
1  Cooley,  Taxation  (3rd  ed.)  16;  Short  v.  State  (1895)  80  Md.  392, 
yet  they  say  that  it  is  not  a  "tax"  within  the  meaning  of  the  word  as 
used  in  the  state  constitutions  and  statutes.  State  v.  Rayburn,  supra; 
Town  of  Pleasant  v.  Eost  (1863)  29  111.  490;  State  v.  Topeka  (1886) 
36  Kan.  76.  In  so  far  as  the  term  is  to  be  construed  in  the  light  of 
conditions  at  the  time  of  the  enactment  of  the  constitutional  pro- 
visions, there  is  some  justification  for  these  holdings.  But  in  view  of 
the  fact  that  taxes  are  not  necessarily  payable  in  money,  Proffit  v. 
Anderson  (Va.  1894)  20  S.  E.  887;  1  Cooley,  Taxation  (3rd  ed.)  15, 
16;  see  People  v.  Mayor  of  Brooklyn  (1851)  4  N.  Y.  419,  424,  it  is 
difficult  to-day  to  see  any  practical  distinction  between  the  duty  to  pay 
taxes  for  public  improvements  and  the  duty  to  spend  time  and  labor 
on  those  improvements;  and  the  distinction  is  doubly  difficult  when 
the  time  and  labor  may  be  commuted  for  money.  A  few  courts,  con- 
sequently, have  repudiated  the  distinction,  Hassett  v.  Walls  (1874) 
9  Xev.  387;  Proffit  v.  Anderson,  supra;  cf.  Inhabitants  of  Andover  v. 
Inhabitants  of  Chelmsford  (1819)  16  Mass.  236,  but  these  courts  are 
greatly  in  the  minority. 

Torts — Alienation  of  Affections — Injunction. — In  an  action  for  the 
alienation  of  the  affections  of  the  plaintiff's  husband  by  the  defendant 
since  July  1,  1906,  the  plaintiff  applies  for  an  injunction  pendente  lite 
to  enjoin  the  defendant  from  continuing  the  acts  charged.  Held,  in- 
junction denied.    Hall  v.  Smith  (1913)  140  N.  Y.  Supp.  796. 

Although  alienation  of  affections  in  reality  partakes  of  the  nature 
of  a  continuing  wrong,  see  2  Addison,  Torts  (6th  ed.)  *591,  still  the 
gravamen  of  the  common  law  action  is  the  loss  of  the  consortium  and 
services  of  the  spouse,  Bookman  v.  Ritter  (1898)  21  Ind.  App.  250; 
Nichols  v.  Nichols  (1898)  147  Mo.  387;  see  Burdick,  Torts  (2nd  ed.) 
273  et  seq.,  and  the  injury,  therefore,  constitutes  a  complete  tort  when 
committed.  Moreover,  while  the  alienation  is  generally  attended  with 
an  enticement  from  the  domicile,  this  is  not  a  necessary  incident  so 
long  as  there  is  an  actual  severance  of  the  marital  relations.    If,  there- 
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fore,  there  is  only  a  partial  estrangement  of  the  spouse,  a  future  act  is 
necessary  to  the  foundation  of  a  cause  of  action.  Cf.  Bailey  v.  King 
(1900)  27  Ont.  App.  703;  Bookman  v.  Bitter,  supra.  But  if  in  the  first 
instance  the  alienation  is  completely  effected,  then  a  continuing 
estrangement  would  not  seem  to  give  rise  to  a  new  cause  of  action,  and, 
the  wrong  being  completed,  the  Statute  of  Limitations  would  begin  to 
run  from  that  time.  See  Hogan  v.  Wolf  (1890)  10  N.  Y.  Supp.  896. 
In  the  case  of  a  partial  or  threatened  alienation,  the  jurisdiction  of 
equity  is  founded  on  the  theory  of  the  protection  of  a  property  right 
of  the  plaintiff  to  the  consortium  of  the  spouse,  see  Ex  parte  Warfield 
(1899)  40  Tex.  Cr.  413,  and  the  defendant  will  be  enjoined  from  per- 
sisting in  the  indulgence  of  those  acts,  the  continuation  of  which  will 
effectuate  a  complete  estrangement.  See  Ex  parte  Warfield,  supra. 
Further,  such  redress  is  significant  of  the  general  attitude  of  the  courts 
to  discourage  divorce  and  effect  a  reconciliation  of  the  parties.  Inas- 
much, however,  as  it  did  not  appear  from  the  allegations  in  the  main 
case  that  the  defendant  was  engaged  in  violating  any  of  the  present 
rights  of  the  plaintiff,  and  as  the  plaintiff's  laches  was  unexplained, 
equity  rightly  declined  to  intervene. 

Torts — Joint  and  Several  Liability — Apportionment  of  Damages  for 
Blocking  of  Stream. — A  log  jam,  which  resulted  from  the  independent 
negligence  of  the  defendant  and  of  other  parties,  caused  the  overflow 
of  the  plaintiff's  land.  Held,  recovery  sustained  against  the  defend- 
ant for  the  entire  damage.  Johnson  v.  Irvine  Lumber  Go.  (Wash. 
1913)  135  Pac.  217. 

The  commission  of  several  torts,  each  complete  in  itself,  does  not  pro- 
duce a  joint  tort,  because  the  apparently  joint  result  of  the  acts,  see 
Chipman  v.  Palmer  (1879)  77  N.  Y.  51,  is  in  reality  a  divisible  injury. 
See  Little  Schuylkill  Go.  v.  Bichardfs  Admr.  (1868)  57  Pa.  142.  No 
single  defendant,  therefore,  should  be  compelled  to  pay  for  this  com- 
bined injury,  Pulaski  Goal  Co.  v.  Gibboney  Co.  (1909)  110  Va.  444; 
Chipman  v.  Palmer,  supra;  contra,  Day  v.  Louisville  Coal  Co.  (1906) 
60  W.  Va.  27,  but  liberal  damages  should,  because  of  the  difficulty  of 
apportionment,  be  awarded  against  each  tort  feasor,  see  Little  Sehuyl- 
kill  Co.  v.  Bichard's  Admr.,  supra,  in  proportion  to  the  harm  done  by 
him.  See  Tackaberry  Co.  v.  Sioux  City  Service  Co.  (la.  1911)  132 
N.  W.  945.  Even  in  such  cases  equity  will  not  hesitate  to  join  the 
defendants  when  granting  an  injunction,  Warren  v.  Parkhurst  (1906) 
186  N.  Y.  45,  but  nevertheless  follows  the  law  as  to  the  awarding  of 
damages.  Miller  v.  Highland  Ditch  Co.  (1891)  87  Cal.  430.  In  the 
principal  case,  however,  the  several  acts  of  negligence  united  to  cause 
a  third  wholly  distinct  injury,  which  might  not  have  happened  but  for 
the  concurrence  of  the  unlawful  acts.  See  Colegrove  v.  N.  Y.  &  N.  H. 
and  N.  Y.  &  H.  B.  B.  Go.  (1859)  20  N.  Y.  492.  A  party  may  be  said 
to  have  contemplated  incurring  such  extra  liability  when  acting  in  a 
negligent  manner;  in  spite,  therefore,  of  the  harshness  of  the  rule 
which  denies  to  parties  in  pari  delicto  the  right  to  enforce  contribution, 
Chipman  v.  Palmer,  supra,  the  doctrine  in  the  principal  case  is  sup- 
ported both  in  reason  and  by  weight  of  authority.  Slater  v.  Mersereau 
(1876)  64  N.  Y.  138;  Carterville  v.  Cook  (1889)  129  HI.  152;  Cooley, 
Torts  (3rd  ed.)  246,  250;  see  N.  Y.  L.  J.,  Jan.  12,  1914;  cf.  Tackaberry 
Co.  v.  Sioux  City  Service  Co.,  supra;  contra,  Lull  v.  Fox,  etc.  Co. 
(1835)  19  Wis.  *100. 
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Wagering  Contracts — Speculation  in  Futures — Recovery  of  De- 
posit from  a  Stockbroker. — The  plaintiff  deposited  money  with  a 
broker  as  a  margin  on  a  transaction  which  did  not  contemplate  any 
actual  purchase  of  stock.  He  now  sues  to  recover  the  amount,  which 
had  been  lost  by  a  fall  in  the  market.  Held,  under  the  law  of  Iowa 
he  could  not  recover.  Lamson  Bros.  &  Co.  v.  Bane  (C.  C.  A.  1913) 
206  Fed.  253. 

The  courts  have  uniformly  held  a  contract  such  as  that  in  the  prin- 
cipal case  to  be  a  gambling  transaction,  Ware  v.  Pearsons  (C.  C.  A.  1909) 
173  Fed.  879,  and  have  refused  to  enforce  executory  agreements  of 
tbis  nature.  First  Nat.  Bank  of  Lyons  v.  Oskaloosa  Packing  Co. 
(1885)  66  la.  41.  So,  where  the  event  on  which  the  wager  is  based 
has  not  yet  occurred,  the  law  favors  any  act  in  disaffirmance  of  the 
contract,  see  Jeffrey  v.  Ficklin  (1841)  3  Ark.  *227,  and  allows  a  party 
to  recover  his  deposit  either  from  the  other  party,  Aubert  v.  Walsh 
(1810)  3  Taunt.  277,  or  from  a  stakeholder.  Stephens  v.  Sharp  (1861) 
26  111.  404;  11  Columbia  Law  Rev.  92.  This  right  of  repentance  was 
apparently  abrogated  by  the  terms  of  the  English  statute  (1845)  8  &  9 
Vict.,  ch.  109,  §  18,  but  has  been  wisely  reaffirmed  by  judicial  interpre- 
tation. Yarney  v.  Hickman  (1847)  5  C.  B.  271;  Strachan  v.  Universal 
Stock  Exchange,  L.  R.  [1895]  2  Q.  B.  697;  affd.  L.  R.  [1896]  A.  O. 
166;  cf.  Hampden  v.  Walsh  (1876)  L.  R.  1  Q.  B.  D.  189.  Many  of 
our  legislatures,  on  the  other  hand,  realizing  that  the  attack  on  this 
form  of  gambling  can  be  most  effectively  directed  against  the  pro- 
fessional, have  expressly  authorized  the  recovery  of  the  deposit  even 
after  the  result  of  the  wager  has  been  ascertained.  See  Lyons  v.  Coe 
(1900)  177  Mass.  382;  Van  Pelt  v.  Schauble  (1903)  68  K  J.  L.  638; 
Lester  v.  Buel  (1892)  49  Oh.  St.  240;  N.  Y.  Penal  Law  §  994.  But 
since  the  statute  of  Iowa,  which  was  applied  in  the  principal  ease, 
simply  declares  the  gambling  contract  to  be  void  without  specifically 
providing  for  a  recovery  of  the  deposit,  Iowa  Code  (1897)  §§  4965, 
4967,  the  court  treated  the  parties  as  in  pari  delicto,  see  Merriam  v.  N. 
Y.  Stock  Exchange  (1886)  1  Pa.  C.  C.  478,  and  properly  refused  the 
plaintiff  a  right  of  action. 

Water  and  Watercourses — Percolating  Waters — Action  on  the 
Case. — A  productive  gas  well  on  the  plaintiff's  land  was  rendered 
worthless  by  percolation  of  surface  water  into  the  gas-bearing  sand 
through  an  abandoned  well  on  the  adjacent  property  of  the  defendant, 
as  a  result  of  the  latter's  failure  to  cover  his  well  or  otherwise  prevent 
the  injury.  Held,  the  plaintiff  had  a  right  of  action  in  case.  Atkinson 
v.  Virginia  Oil  &  Gas  Co.  (W.  Va.  1913)  79  S.  E.  647. 

The  court  in  this  case  based  the  plaintiff's  right  of  action  upon  an 
attempted  analogy  to  cases  of  pollution.  This  line  of  decisions,  how- 
ever, seems  until  now  to  have  been  strictly  confined  to  pollution  by 
some  noxious  substance;  but  pure  water  is  not  in  itself  deleterious, 
and  there  is  no  common  law  duty  on  a  land  owner  to  restrain  surface 
or  percolating  water.  But  see  Quinn  v.  Chicago  B.  &  Q.  By.  (1884) 
63  la.  510;  8  Columbia  Law  Rev.  56.  Moreover,  the  rule  of  the 
absolute  liability  of  one  who  brings  or  accumulates  water  on  his  land 
by  artificial  means  and  allows  it  to  percolate  into  his  neighbor's  land 
so  as  to  cause  damage,  Burdick,  Torts  (2nd  ed.)  63;  Bylands  v.  Flet- 
cher (1868)  L.  R.  3  H.  L.  330;  Pixley  v.  Clark  (1866)  35  N.  Y.  520, 
is  clearly  inapplicable  here.     The  general  principle  of  damnum  absque 
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injuria  in  cases  of  percolating  water,  however,  apparently  holds  true 
only  in  the  absence  of  negligence,  see  Smith  v.  Kenrick  (1849)  7  Man. 
Gran.  &  S.*  515,  for  though  a  mine-owner  is  usually  not  responsible 
for  water  that  gets  into  his  neighbor's  mine  by  gravitation  or  percola- 
tion, 2  Snyder,  Mines,  §  1051:  see  Lord's  Executors  v.  Carbon  Iron 
Mfg.  Co.  (1884)  38  N.  J.  Eq.  452,  yet  where  the  injury  results  from 
his  negligence,  either  of  commission  or  omission,  he  is  liable.  Duff  v. 
U.  8.  Gypsum  Co.  (C.  C.  1911)  189  Fed.  234;  Spadra  Creek  Coal  Co. 
v.  Eureka  Anthracite  Coal  Co.  (Ark.  1912)  148  S.  W.  644.  Since  a 
statute  in  the  jurisdiction  of  the  principal  case  prescribed  a  penalty 
for  failure  to  properly  plug  an  abandoned  well,  W.  Va.  Code  of  1906, 
c-62d,  the  defendant  owed  a  statutory  duty,  the  violation  of  which  was 
negligence  per  se  and  created  a  common  law  right  of  action  in  favor 
of  the  injured  party. 

Wills — Construction — Satisfaction  of  Legacies  Out  of  Residuary 
Real  Estate. — After  several  pecuniary  legacies,  the  testatrix  left  the 
rest  and  residue  of  her  property  to  be  divided  among  the  three  defend- 
ants. The  net  personal  property  at  her  death  sufficed  only  to  pay 
40%  of  the  sum  provided  for  in  the  general  legacies.  Held,  the  general 
legacies  should  not  be  charged  upon  the  residuary  real  estate.  Inger- 
soll  v.  Ingersoll  (N.  Y.  Sup.  Ct.  1913)  80  Misc.  299. 

Since  the  presumption  is  that  a  legacy  shall  not  be  paid  out  of  the 
real  property,  Harris  v.  Fly  (N.  Y.  1839)  7  Paige  Chanc.  421;  Lewis 
v.  Darling  (1853)  16  How.  1,  the  testator's  intent  so  to  charge  his  real 
estate  must  be  affirmatively  established.  Gardner,  Wills,  581.  And 
since  a  will  is  the  expression  of  the  testator's  intent  at  the  time  of  the 
making  thereof,  Morris  v.  Sickley  (1892)  133  N.  Y.  456;  Turner  v. 
Gibb  (1891)  48  N.  J.  Eq.  526,  any  change  in  the  nature  of  the  property 
subsequent  to  the  execution  of  the  will  would  not  affect  the  applica- 
tion of  this  rule  to  the  distribution  of  the  estate.  These  principles 
have  been  applied  with  logical  strictness  in  New  York,  where  the  mere 
provision  for  blending  of  real  and  personal  property  in  the  residuary 
estate  is  held  not  to  indicate  an  intention  to  charge  general  legacies 
upon  the  realty  on  failure  of  the  personal  estate,  Lupton  v.  Lupton 
(N.  Y.  1817)  2  Johnson  Ch.  614;  Morris  v.  Sickley,  supra,  in  absence 
of  extraneous  circumstances  showing  a  contrary  wish.  Cf.  McCorn  v. 
McCorn  (1885)  100  N.  Y.  511;  Briggs  v.  Carroll  (1889)  117  N.  Y.  288; 
Harris  v.  Fly,  supra.  The  English  courts,  however,  Hawkins,  Wills 
(2nd  ed.)  345;  Greville  v.  Browne  (1859)  7  H.  L.  C*  689,  and  the 
great  majority  of  our  courts,  consider  the  provision  for  blending  of 
realty  and  personalty  in  the  residuary  clause  as  of  itself  showing  an 
intention  of  satisfying  pecuniary  legacies  out  of  real  estate.  Lewis  v. 
Darling,  supra;  Corwine  v.  Corwine  (1874)  24  N.  J.  Eq.  579.  It  is 
submitted  that  the  modern  breakdown  of  the  fundamental  distinctions 
between  real  and  personal  property,  coupled  with  the  essential  nature 
of  the  residuary  estate  as  a  residue  remaining  after  payment  of  all 
legacies,  bequests  and  devises  specifically  provided  for,  see  Lewis  v. 
Darling,  supra;  Greville  v.  Browne,  supra,  would  seem  to  favor  thi9 
construction. 

Wills — Constructive  Presence  of  Witness. — The  testatrix,  who  was 
very  ill,  dictated  a  codicil  to  her  will  and  signed  it  in  the  presence  of 
her  nurse,  who  attested  it  and  carried  it  into  the  adjoining  room,  where 
Mrs.  L.,  who  had  heard  everything  through  a  disused  closed  door,  also 
signed  as  witness.     Thereafter,  the  testatrix  examined  the  paper  and 
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said  it  was  all  right.     Held,  Mrs.  L.  did  not  sign  in  the  presence  of  the 
testatrix.     McKee  v.  McKee's  Ex'r.  (Ky.  1913)  160  S.  W.  261. 

Statutes  requiring  witnesses  to  sign  in  the  presence  of  the  testator, 
being  peremptory  and  designed  to  prevent  fraud,  should  be  strictly 
construed.  Yet  courts  are  often  torn  between  the  fear  of  establishing 
dangerously  broad  precedents  of  interpretation  and  the  desire  to  carry 
out  the  evident  intention  of  a  particular  testator.  So,  although  the 
general  rule  requires  contiguity,  with  an  uninterrupted  view  between 
testator  and  subscribing  witness,  they  refuse  to  protect  the  heir-at-law 
if  the  testator  was  merely  indifferent  to  the  formal  act,  provided  he 
could  have  seen  with  slight  physical  effort.  Aikin  v.  Weckerly  (1870) 
19  Mich.  482;  Ellis  v.  Flannigan  (1912)  253  HI.  397;  Mandeville  v. 
Parker  (1879)  31  X.  J.  Eq.  242  and  note.  By  a  slight  extension  of 
these  principles,  moreover,  some  courts,  when  the  witnesses  retire  for 
an  instant  from  the  direct  line  of  vision  to  affix  their  signatures  and 
immediately  return  to  exhibit  the  completed  document,  regard  these 
proceedings  as  an  entirety  and  done  within  the  intelligent  control  and 
"presence"  of  the  testator.  Cunningham  v.  Cunningham  (1900)  80 
Mich.  180;  Sturdivant  v.  Birchett  (Va.  1853)  10  Gratt.  67;  but  see 
Calkins  v.  Calkins  (1905)  216  111.  458.  The  principal  case,  however, 
cannot  be  brought  within  even  the  broadest  interpretation  of  the  lan- 
guage, since  the  testatrix  did  not  know  that  the  witness  was  in  the  ad- 
joining room,  and  her  mere  statement  that  she  was  glad  it  was  all  right 
could  not  add  to  the  validity  of  the  execution  of  the  will.  Mendell  v. 
Dunbar  (1897)  169  Mass.  74. 
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The  Law  of  Estoppel.  By  Melville  M.  Bigelow,  Sixth  Edition. 
Revised  by  James  N.  Carter,  Ph.  B.,  L.  M.  Boston:  Little,  Brown 
&  Co.    1913.    pp.  lxxiii,  857. 

The  new  edition  of  this  book  brings  to  mind  again  the  very  credit- 
able character  of  the  original  work.  The  original  textbook  has  stood 
for  over  forty  years  as  a  monument  to  scholarly  methods.  It  should 
represent,  inferentially,  a  distinct  protest  against  the  hurly-burly,  hasty 
and  superficial  manner  of  compilation  which  has  afflicted  so  many 
textbook  writers  in  recent  years.  Thoroughness  has  been  sacrified  to 
speed  so  frequently  in  the  matter  of  the  publication  of  textbooks  that 
it  is  a  relief  to  turn  to  a  work  which  represents  the  conscientious  and 
patient  effort  of  a  genuine  student,  and  which  has  constituted  a  valu- 
able contribution  to  the  science  of  law. 

It  may  be  stated,  in  passing,  that  there  can  be  no  justification  for 
the  publication  of  a  textbook  unless  it,  to  some  extent,  serves  the  pur- 
pose of  exhibiting  and  clarifying  the  law  as  a  science.  This  can  be 
done  only  by  the  discovery,  after  painstaking  investigation  and  search, 
of  the  fundamental  principles  underlying  the  particular  topic  under 
examination,  and  by  the  plain,  unambiguous  exposition  of  those  prin- 
ciples when  discovered.  The  author  who,  having  laid  bare  the  line  of 
principle,  hews,  throughout  his  treatise,  exactly  to  that  line,  and 
deals  with  decided  cases  only  to  expose  the  nearness  or  remoteness 
with  which  they  approach  that  line,  stopping  on  the  way  sufficiently 
long  to  point  out  with  respect  to  the  authorities  examined,  their  con- 
formity to  or  divergence  from  the  principle  which  should  have  con- 
trolled them,  performs  the  only  valuable  service  which  lies  within  the 
province  of  textbook  writers.  The  collection  of  a  heterogeneous  mass  of 
decisions  relating  to  a  subject,  and  the  printing  of  them  with  a  state- 
ment of  what  they  hold,  is  not  the  legitimate  field  for  textbook  writing. 
That  office  is  performed,  and,  in  these  days,  adequately  performed,  by 
the  digests.  Such  a  compilation  is  not  made  a  textbook  by  naming  it 
such.  When  such  compilation  is  made  and  misnamed  a  text  book  it 
does  more  harm  than  good.  It  is  only  as  a  textbook  writer  weaves  into 
his  work  something  of  himself,  his  own  excursion  into  the  realm  of 
principle,  his  own  careful  thought  with  regard  to  the  incidents  of  the 
principle,  his  own  appreciation  of  the  reasons  or  the  explanations  under- 
lying the  adoption  of  the  principle,  and  his  own  analysis  of  the 
decisions  in  the  books  to  determine  whether  or  not  they  have  departed 
from  the  principle,  that  a  textbook  writer  adds  anything  to  the  develop- 
ment of  the  science. 

True  lawyers,  both  those  on  the  Bench  and  those  off  it,  are  con- 
stantly searching  for  the  root  principle  and  the  controlling  scientific 
considerations  to  guide  them  in  their  work.  To  this  end  they  turn, 
and  should  be  justified  in  turning,  to  the  work  of  students  of  the 
law,  done  in  calmness,  deliberation,  and  exhaustive  contemplation,  in 
days  which  have  been  free  from  the  hurry  and  stress  to  which  they 
themselves  are  necessarily  subjected.  If  the  textbook  fails  adequately 
to  answer  this  demand  it  has  no  excuse  for  being. 

Put  to  this  test,  "Bigelow  on  Estoppel"  gives  gratifying  results. 
The  arrangement  of  the  work,  its  disposition  into  subject-heads,  the 
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treatment  of  the  various  topics,  the  comprehensive  and  clear  analysis 
of  the  whole  subject  with  which  the  work  opens,  disclose  and  demon- 
strate a  scholarly  disposition,  a  mastery  of  the  subject,  and  an  ability 
adequately  to  express  the  essential  thought  of  the  investigator.  It  is 
significant  of  a  proper  conception  of  his  work  that  the  author  has  put 
his  summary  at  the  beginning  rather  than  at  the  end  of  his  work. 
It  indicates  that  he  knew  his  subject  before  he  began  to  write,  and  that 
he  did  not  have  to  educate  himself  with  reference  to  it  in  the  process 
of  attempting  to  educate  others.  He  has  avoided  the  temptation,  to 
which  many  who  have  written  since  the  time  of  the  first  edition  have 
fallen,  of  contenting  himself  with  assembling  in  one  package  unrelated 
and  undigested  chunks  of  information.  It  is  to  be  regretted  that  text- 
book writers  have  not  in  larger  numbers  taken  inspiration  from  this 
fine  example  of  the  scientific  treatment  of  this  important  subject. 

It  is  worthy  of  note  that  during  all  the  years  of  its  use  the  corpus 
of  this  book  has  stood  substantially  unaltered.  That  fact  proves  much 
as  to  the  excellence  of  the  original  work  as  it  was  turned  out  by  the 
author's  mind.  Such  being  the  fact,  it  is  obvious  that  a  new  editor 
and  reviser  could  do  little  to  detract  from  its  merits  or  add  to  its 
virtues,  save  to  bring  the  book,  by  a  citation  of  new  authorities,  down 
to  date.  This  task  seems  to  have  been  performed  in  a  careful  and 
accurate  manner  befitting  the  textbook  itself. 

In  the  case  of  a  work  so  excellent,  reference  may  be  had  to  a  few 
instances  in  which,  it  may  be  suggested,  the  scientific  method  was 
relaxed,  or  where  the  difficulty  of  the  subject  led  to  inadvertences,  but 
where  improvement  might  be  made  along  the  author's  own  lines.  These 
instances  are  pointed  out,  not  at  all  by  way  of  criticism,  but  in  order 
if  possible  to  emphasize  the  desirability  of  the  unrelenting  and  thorough 
insistence  upon  scientific  treatment. 

Notwithstanding  the  phrase  is  an  alluring  one,  it  is  unfortunate 
that  the  author  chooses  to  call  the  subject-matter  of  his  treatise  "In- 
contestable Rights."  Not  only  is  the  phrase  itself  a  fine  example  of 
redundancy,  but,  much  more  to  the  point,  it  is  misleading  as  a  matter 
of  the  law  with  which  he  deals.  There  may  be  a  contest  over  the  facts 
in  a  particular  controversy,  and  evidence  pro  and  con  may  be  adduced 
with  reference  to  them;  but  once  the  facts  upon  which  the  estoppel  is 
based  are  ascertained,  the  Right  is  deduced  from  them  inevitably. 
Being  a  right,  it  is  incontestable.  It  adds  nothing  to  the  description  of 
a  right  to  call  it  an  incontestable  right.  The  misleading  character  of 
the  phrase  consists  in  this,  that  the  adjective  would  seem  to  distinguish 
the  rights  arising  by  estoppel  from  other  rights,  in  respect  of  their 
destructibility.  But  there  is  no  such  distinction.  A  man  may  have 
a  right  arising  under  a  contract  actually  made  between  himself  and 
another,  or  he  may  have  a  right  to  recovery  as  though  upon  a  contract, 
although  no  contract  were  actually  made,  and  this  because  the  other 
party  may  be  estopped  from  denying  the  existence  of  the  contract 
alleged;  but  of  these  rights  one  is  as  incontestable  as  the  other,  no 
more,  and  no  less.  The  error  is  shown  by  a  glance  at  the  language  of 
the  author.  He  says,  'In  the  case  of  estoppel  the  inference,  if  the 
facts  required  for  it  are  present,  is  certain,  or  at  least  it  is  necessary 
by  law.  And  thus  an  incontestable  right  is  created."  But  the  same 
thing  is  true  of  every  conclusion  of  law  whatsoever,  and  is  not  peculiar 
to  the  law  of  estoppel.  The  observation  to  be  made  is  that  no  subject 
can  be  treated  scientifically  unless  and  until  the  language  employed 
with  reference  to  it  is  scientifically  accurate. 
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Again  it  may  well  be  questioned  whether  it  is  proper  to  speak  of 
the  effect  of  a  judgment  as  "estoppel  by  record."  The  binding  force 
of  a  judgment  comes  from  the  simple  fact  that  a  Court  of  competent 
jurisdiction  in  the  premises,  has  determined  a  question  as  respects 
certain  parties.  The  force  of  the  judgment  arises  from  the  fact  that 
the  matters  involved  in  it  are  res  adjudicata.  It  would  save  not  a 
little  of  uncertainty  of  reasoning  and  of  confusion  of  thought  to  desig- 
nate this  kind  of  so-called  "estoppel"  as  being  just  what  it  is,  and 
eliminate  it  entirely  from  the  subject  of  estoppel;  and  this,  for  the 
reason,  that  it  cannot  be  co-ordinated  with  the  other  classes  of  so-called 
estoppel  in  any  harmonious  way.  This  idea  is  still  further  borne  out 
by  the  fact  which  is  deducible  from  the  author's  own  treatment  of  this 
kind  of  "estoppel",  that  the  judgment  or  "record"  is  available  simply 
as  a  piece  of  evidence  upon  the  trial. 

As  an  illustration  of  lapses  from  close  thinking,  discernible  here 
and  there  in  the  work,  reference  may  be  had  to  the  treatment  by  the 
author  of  the  effect  of  a  judgment  in  an  action  against  one  of  several 
joint  contractors.  He  states  the  proposition,  faithfully,  that  the  judg- 
ment rendered  in  such  an  action  may  be  used  by  one  of  the  other 
joint  contractors  in  case  a  subsequent  action  is  brought  against  him; 
but  he  deals  with  this  as  though  it  were  part  of  the  doctrine  of  estoppel, 
whereas  in  fact  it  has  not  the  remotest  connection  with  estoppel. 
He  does,  indeed,  incidentally  refer  in  this  connection  to  "merger" ;  but 
only  after  his  treatment  of  the  subject  as  a  phase  of  estoppel.  One 
might  well  wish  that  the  author  had  been  more  clear  in  his  distinction, 
or,  better  still,  had  eliminated  from  his  work  that  which  belongs  out- 
side the  field  of  his  subject.  Similarly,  in  the  author's  treatment  of 
the  matter  of  a  judgment  rendered  against  one  of  several  joint  tort 
feasors,  he  falls  into  the  fault,  from  which  many  decisions  of  the 
courts  themselves  are  not  free,  of  forcibly  dragging  in  things  which  are 
not  at  all  pertinent,  and  thus  lumbering  up  the  subject  with  unnec- 
essary and  immaterial  considerations;  and,  worse  still,  confusing  it  to 
that  extent. 

Similarly,  the  query  might  justifiably  be  made,  whether  the  so- 
called  "estoppel  by  deed"  can  properly  be  called  a  separate  and  distinct 
kind  of  estoppel;  or  whether  it  should  not  in  part  be  incorporated  in 
the  part  of  the  treatise  dealing  with  "estoppel  in  pais,"  and  the  other 
part  of  it  distinguished  clearly  from  any  connection  with  the  doctrine 
of  estoppel.  To  put  the  point,  perhaps,  more  clearly,  it  would  be  that 
such  portion  of  the  so-called  "estoppel  by  deed"  as  consists  in  denying 
to  the  maker  of  the  deed  the  liberty  of  contradicting  its  representations 
when  another,  having  the  right  to  act  upon  them,  has  so  acted  and  to 
his  injury,  would  simply  be  an  application  of  the  doctrine  of  "estoppel 
in  pais" ;  and  on  the  other  hand,  the  rest  of  the  field  covered  by  the 
so-called  "estoppel  by  deed",  to  wit:  the  application  of  estoppel  to 
conveyances,  will  be  seen,  it  is  surmised,  upon  a  close  examination,  to 
resolve  itself  into  the  proposition  that  as  a  matter  of  interpretation  of 
a  written  document  the  conveyance  will  be  construed,  wherever  possible, 
to  cover  the  estate  which  was  purported  to  be  conveyed,  but  which  at 
the  time  of  such  conveyance  the  grantor  did  not  own.  Assuming 
that  these  matters  of  "record"  and  matters  of  "deed"  have  in  the 
decided  cases  been  referred  to  as  "estoppels",  it  is  the  full  province 
of  a  scholar  preparing  a  textbook  not  only  to  clarify  the  terminology 
of  the  subject,  but  more  especially  to  differentiate  the  matters  which 
are  properly  a  part  of  the  subject,  and  those  which  are  governed  by 
other  principles.     Only  thus  can  the  science  be  advanced. 
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This  considered,  it  may  be  only  fair  to  advance  the  statement  that 
the  only  estoppel,  properly  and  as  a  matter  of  substance  so-called,  is 
the  estoppel  in  pais. 

The  author  is  not  happy  in  his  attempted  distinction  between  what 
he  calls  "estoppel  arising  from  taking  possession",  on  the  one  hand, 
and  what  he  calls  "estoppel  by  conduct",  on  the  other  hand.  The  latter 
is  a  sufficiently  broad  designation  to  cover  the  former;  and  it  is  certain 
that  the  many  cases  of  transactions  involving  commercial  paper,  which 
he  cites  and  discusses,  come  clearly  under  the  general  doctrine  of 
estoppel  in  pais — that  is  to  say,  estoppel  arising  upon  a  misrepresenta- 
tion of  facts — whether  the  misrepresentation  arise  by  reason  of  "taking 
possession"  of  the  note,  draft,  or  bill,  or  whether  it  arise  from  other 
"conduct".  It  is  not  conducive  to  the  clarity  of  the  subject  to  make 
unnecessary  distinctions,  or  to  attempt  to  make  them  where  none  in 
reality  exist. 

It  is  an  unhappy  circumstance  that  in  dealing  with  the  most  im- 
portant, and  perhaps,  as  suggested  above,  the  only  true  estoppel,  namely 
the  estoppel  in  pais,  the  author  misstates  an  important  point  of  the 
law  with  regard  to  it,  only  to  correct  the  mistake  in  a  subsequent 
portion  of  his  treatise,  but  after  the  confusion  may  have  been  created 
in  the  mind  of  the  reader,  and  the  injury  done.  He  states,  as  the  second 
requisite  element  of  estoppel  in  pais,  that  "the  representations  must 
have  been  made  with  knowledge  of  the  facts."  This  statement,  it  is  to 
be  observed,  is  a  part  of  his  general  announcement  of  the  elements  of 
estoppel  in  pais  and  the  law  of  the  subject.  The  law  is  contrary.  It 
is  not  necessary  to  create  an  estoppel  in  pais  that  the  representation 
shall  be  false  to  the  knowledge  of  the  party  who  makes  it.  Both  the 
weight  of  authority  and  all  of  the  reasoning  are  against  the  proposi- 
tion which  he  states.  His  later  reference  to  the  fact  that  there  are 
decisions  both  ways  and  that  it  may  be  said  that  properly  it  is  not 
necessary  that  the  party  making  the  representations  should  know  that 
they  are  false,  may  go  far  in  the  way  of  atonement  for  the  initial 
erroneous  statement,  but  they  do  not  repair  the  injury  done. 

The  addition  of  one  further  instance  of  inadvertence  by  the  author 
will  suffice.  He  treats  as  part  of  the  doctrine  of  estoppel  two  topics 
which  have  no  connection  with  it,  not  even  the  most  attenuated.  These 
are  the  topics  of  waiver  and  election.  One  who  has  a  condition  in- 
serted for  his  benefit  in  the  obligation  upon  which  he  is  bound, 
may,  of  course,  waive  it;  and  when  he  has  waived  it  it  is  gone, 
and  he  is  not  estopped  from  setting  it  up  as  a  defence.  He  can- 
not set  it  up  as  a  defence  because  it  is  no  longer  in  existence, 
for  the  reason  that  he  has  himself  put  an  end  to  it.  So,  like- 
wise, where  a  person  has  the  alternative  of  selecting  one  or  the 
other  of  two  things  and  has  once  made  his  selection  his  option  has 
been  exercised,  and  having  been  exercised  is  at  an  end.  It  cannot  be 
sound  to  say  that  he  is  prevented  from  exercising  the  option  over  again 
by  an  "estoppel."  He  cannot  exercise  it  over  again  because  he  had 
but  the  one  option,  the  one  choice;  and  having  made  it,  it  is  ex- 
hausted. 

These  references  to  incidents  of  the  treatise  are  made,  as  suggested 
above,  to  indicate  the  general  integrity  of  the  text.  Even  if  the  in- 
stances referred  to  are  instances  of  defects,  it  may  be  said  truthfully 
that  they  stand  out  the  more  pointedly  and  the  more  impressively 
because  of  the  contrast  between  them  and  the  perfection  of  the  rest 
of  the  text. 

Charles  Thaddeus  Terry. 
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CONDITIONAL  PRIVILEGE  FOR  MERCANTILE 
AGENCIES.— MACINTOSH  v.  DUN. 

Is  a  confidential  communication  made  in  good  faith  by  a  mer- 
cantile agency  to  a  subscriber  at  his  request,  respecting  an  applicant 
for  credit,  prima  facie  protected  under  the  doctrine  of  conditional 
privilege  ? 

Until  the  decision  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil in  1908,  in  the  case  of  Macintosh  v.  Dun,1  this  question  would 
generally  have  been  answered  in  the  affirmative;  a  view  sustained 
by  the  weight  of  authority  in  the  United  States  and  in  Australia. 
In  that  year,  upon  an  appeal  from  Australia,  a  contrary  result  was 
reached. 

A  consideration  of  the  above  question  calls  for  a  description  of 
the  institution  known  as  a  mercantile  agency,  and  a  brief  summary 
of  that  part  of  the  law  of  conditional  privilege  which  is  applicable 
here. 

What  is  a  Mercantile  (or  Commercial)  Agency? 

A  mercantile  (or  commercial)  agency  is  an  institution  whose 
business  consists  in:  (1)  collecting  information  relative  to  the 
character,  credit,  and  pecuniary  responsibility  of  business  men  and 
business  concerns  likely  to  become  applicants  for  credit;  and  (2) 
confidentially  communicating  such  information  respecting  any  par- 
ticular person  to  any  paying  subscriber  in  response  to  specific 
inquiry  on  his  part. 

In  other  words,  the  mercantile  agency  collects  information,  and 
furnishes  it  to  its  patrons  for  a  cash  consideration  (at  their  special 
request).  Their  patrons,  or  customers,  are  generally  "subscribers" 
who  pay  an  annual  fee.     An  application  by  a  subscriber  for  infor- 
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mation  as  to  a  particular  person  might  justify  the  belief  that  sucl 
information  is  reasonably  necessary  to  the  protection  of  the  sub- 
scriber's interests.2 

We  are  not  now  dealing  with  the  questions  which  arise  when  a 
mercantile  agency  furnishes  to  all  its  subscribers  information 
respecting  persons  concerning  whom  no  specific  inquiry  has  beer 
made,  and  as  to  whose  standing  many  subscribers  are  not  interested 
The  tendency  in  the  United  States  is  to  deny  immunity  in  such 
cases.3  In  Fitzsimons  v.  Duncan*  Palles,  C.  B.,  said :  "I  am  not 
to  be  taken  as  holding  that  the  communication  to  a  client  of  a  book, 
containing  particulars  as  to  the  solvency  of  a  number  of  persons, 
with  many  of  whom  the  inquirer  had  no  intention  of  dealing,  is 
within  the  privilege.  I  entertain  a  strong  opinion  that  it  is  not." 

As  to  that  part  of  the  law  of  "conditional  privilege"  which  is 
applicable  here: 

In  deference  to  custom  we  use  the  term  "conditional  privilege." 
But  the  words  "privilege"  and  "conditional"  are  both  objection- 
able. 

"Privilege"  might  be  taken  to  imply  that  the  law  confers  a! 
.special  favor  upon  the  defendant  which  is  not  open  under  any 
circumstances  to  other  persons.  The  court  would  entertain  a 
prejudice  against  a  claim  to  special  favor;  and  would,  in  case  of 
any  doubt,  disallow  it.  But  in  reality  protection  is  given  to  all 
other  persons  standing  in  the  same  situation,  in  the  same  circum- 
stances, as  the  defendant. 

'For  various  definitions  see  27  Cyc.  473.  In  Mr.  Errant's  Prize  Essay 
on  the  Law  Relating  to  Mercantile  Agencies,  published  in  1  Law  Student's 
Monthly,  the  following  definition  is  given :  "Mercantile  or  commercial 
agencies  are  establishments  which  make  a  business  of  collecting  informa- 
tion relative  to  the  credit,  character,  responsibility  and  reputation  of 
merchants  for  the  purpose  of  furnishing  the  information  to  subscribers." 

"According  to  Mr.  Errant's  essay,  the  American  system  of  mercantile 
agencies  owes  its  origin  to  the  work  done  by  one  Church,  who  was  at 
first  a  commercial  traveler.  On  his  business  tours  it  was  his  custom  to 
make  notes  for  his  own  use,  as  to  the  habits,  etc.,  of  different  persons 
and  firms  with  whom  he  dealt.  Other  merchants,  hearing  of  his  custom, 
would  come  to  him  and  ask  information  in  relation  to  the  same  persons. 
At  last  he  was  employed  by  thirty  New  York  houses  to  travel  in  the  south 
and  west  to  collect  information  for  them.  His  labors  suggested  the  idea  of 
establishing  an  institution  which  should  make  a  business  of  collecting  in- 
formation concerning  the  responsibility,  etc.,  of  local  business  firms  and 
corporations  that  were  seeking  credit  in  the  larger  cities.  In  1841  the 
first  organized  'Mercantile  Agency'  was  formed  by  Lewis  Tappan." 
Bennett,  J.,  in  State  v.  Morgan  (1891)  2  S.  Dak.  32,  52. 

*See  Sunderlin  v.  Bradstreet  (1871)  46  N.  Y.  188;  and  majority  and 
minority  opinions  in  King  v.  Patterson  (1887)  49  N.  J.  L.  417. 

4 (1008)  2  Ir.  R.  483,  495- 
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"Conditional"  might  be  supposed  to  denote  the  existence  of 
"Conditions  Precedent."  But  in  reality  the  so-called  "Condi- 
tions" are  "Conditions  Subsequent."  If  the  "Occasion"  exists, 
there  is  prima  facie  protection,  defeasible  only  if  the  plantiff  proves 
certain  facts  in  the  nature  of  conditions  subsequent.  The  burden 
of  proof  is  upon  the  plaintiff  to  show  such  facts. 

A  better  phrase  would  be  "Defeasible  Immunity,"  suggested  by 
Mr.  Bower.5 

Professor  Dicey  has  rightly  said  that  the- law  of  defamation  is 
a  compromise.6  For  present  purposes,  the  subject  may  be  divided 
into  three  classes:  (i)  Absolute  liability,  irrespective  of  either  con- 
scious fault  or  negligence.  (2)  Absolute  immunity,  irrespective  of 
moral  fault ;  comprising  the  defences  known  as  Absolute  Privilege 
and  Truth.  (3)  Defeasible  Immunity,  alias  Conditional  Privilege; 
a  middle  class  between  the  other  two  divisions.  In  some  excep- 
tional situations  where  it  is  for  the  general  welfare,  or  is  reason- 
ably requisite  for  the  protection  of  private  interests,  that  men 
should  feel  themselves  to  some  extent  free  to  make  statements 
which  are  prima  facie  defamatory,  the  law  affords  protection; 
either  absolute,  or  defeasible  (alias  conditional).  Absolute  priv- 
ilege is  confined  to  a  comparatively  limited  class  of  persons  or 
situations.  Conditional  privilege  is  a  defence  open  to  a  larger 
number  of  persons,  but  under  important  restrictions. 

What  admissions  are  involved  in  setting  up  the  defence  of 
Conditional  Privilege  ? 

Why  does  the  law  ever  allow  the  defence  of  Conditional 
Privilege  ? 

When  a  defendant,  in  an  action  for  defamation,  sets  up  the 
defence  of  Conditional  Privilege  (Defeasible  Immunity),  he  vir- 
tually admits  that  he  has  made  a  statement  about  the  plaintiff 
which  is  defamatory  in  its  nature,  likely  to  cause  damage,  and  not 
true  in  point  of  fact.7  But  he  contends  that  the  occasion  falls 
within  the  special  class  known  as  prima  facie  privileged  occasions, 
and  that  hence  he  is  entitled  to  immunity,  unless  plaintiff  succeeds 
in  proving  that  defendant  has  abused  the  occasion  and  has  thus 
forfeited  his  prima  facie  privilege. 

The  principle  on  which  the  doctrine  of  conditional  privilege 

"In  support  of  these  criticisms,  see  Bower,  Code  of  the  Law  of  Action- 
able Defamation,  342-345,  354,  358-361,  426-427,  490.  See  also  Paterson, 
Liberty  of  the  Press,  184-186. 

'Dicey,  Law  and  Opinion  in  England,  Appendix,  466. 

7See  argument  in  Wason  v.  Walter  (1868)  L.  R.  4  Q.  B.  73,  76. 
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rests  is,  that  the  public  interest  and  advantage  of  publication  in 
each  particular  class  of  cases  outweighs  the  occasional  private  and 
personal  damage  thereby  caused.  It  is  deemed  more  advantageous 
for  the  community  at  large  that  particular  individuals  should  occa- 
sionally be  damaged  with  impunity,  than  that  men  under  the  priv- 
ileged circumstances  should  not  be  at  liberty  to  speak  and  publish 
what  they  (reasonably?)  believe  to  be  true,  although  it  may  be 
defamatory  of  the  character  of  individuals.8 

Under  the  defence  of  Conditional  Privilege  two  main  questions 
are  raised,  which  are  entirely  distinct  from  each  other. 

i.  As  to  the  Occasion. 

2.  As  to  Conditions  other  than  the  Occasion. 

Or  more   fully: 

i.  Does  the  occasion  of  the  speaking  or  writing  give  rise  to  a 
prima  facie  protection? 

2.  If  (i)  is  answered  in  the  affirmative,  has  the  defendant,  in 
any  way,  forfeited  or  lost  the  protection  prima  facie  afforded  by 
the  occasion?  What  conduct,  belief,  motive,  or  state  of  mind  on 
the  part  of  the  defendant  will  operate  to  rebut  or  defeat  the  pro- 
tection prima  facie  afforded  by  the  occasion?  Has  the  defendant 
used  the  occasion  reasonably  and  honestly,  or  has  he  abused  it?9 

"The  Occasion"  comprises: 
i.  Private  Interest  or  Duty. 

2.  Public  Interest  or  Duty. 

We  are  now  considering  "Private  Interest  or  Duty,"  which 
may  be  subdivided  as  follows : 

"This  language  has  been  adapted  with  some  change  from  the  argument 
of  counsel  in  Wason  v.  Walter,  supra. 

"Formerly  there  seems  to  have  been  a  misapprehension  as  to  the  neces- 
sary allegations  in  a  defendant's  plea  of  conditional  privilege,  or  perhaps, 
as  to  the  burden  of  proof  resting  on  the  defendant.  It  was  sometimes 
assumed  that  the  burden  was  on  the  defendant  to  allege  and  prove,  not 
only  facts  sufficient  to  show  that  the  occasion  was  prima  facie  privileged, 
but  also  to  allege  and  prove  that  he  had  not  in  any  way  forfeited  the 
prima  facie  protection  afforded  by  the  occasion.  But,  under  the  more 
correct  modern  view,  the  burden  is  on  the  defendant  to  allege  and  prove 
only  the  existence  of  a  prima  facie  privileged  occasion,  without  inserting 
in  his  plea  an  "anticipatory"  rejoinder,  denying  that  he  had  forfeited  the 
protection.  Then,  the  burden  is  on  the  plaintiff  to  reply  and  prove  that 
the  defendant  has  in  some  way  forfeited  the  prima  facie  protection  af- 
forded by  the  occasion.  This  view  is  clearly  brought  out  in  Bower,  Code 
of  the  Law  of  Actionable  Defamation,  Art.  37,  notes  (j)  and  (1);  Ap- 
pendix XIV,  §  4. 


CONDITIONAL  PRIVILEGE.  191 

i.  Interest  of  speaker: 

Self-defence.  Protection  of  self-interest.  A  legitimate  per- 
sonal interest  in  making  the  publication.10 

2.  Mutual  (special)  interest  of  speaker  and  hearer:  common 
interest.  When  speaker  has  an  interest  and  hearer  has  a  similar 
or  corresponding  interest.11 

3.  Interest  of  hearer  (or  recipient)  :  the  protection  of  a  legiti- 
mate interest  in  the  recipient. 

Here  we  are  dealing  especially  with  cases  arising  under  the 
third  subdivision.  And  we  assume  that  the  principal  reason  for 
holding  the  occasion  to  be  prima  facie  privileged,  is  on  account  of 
,  the  prospect  of  benefit  accruing  to  the  recipient  from  his  acquisi- 
tion of  the  information  communicated;  and  not  on  account  of  the 
desirability  of  rewarding  any  special  merit  on  the  part  of  the  person 
,   who  gave  him  the  information. 

If  an  occasion  is  conditionally  privileged,  the  burden  is  on  the 
plaintiff  to  allege  and  prove  facts  which  will  rebut  or  defeat  the 
prima  facie  protection  arising  from  the  occasion.  What  proof 
will  have  the  effect  of  defeating  the  protection? 

Assuming  that  the  communication  did  not,  either  in  the  matter 
communicated  or  in  the  manner  of  its  communication,  exceed  the 
reasonable  necessities  of  the  occasion,  the  plaintiff  can,  neverthe- 
less, defeat  the  defendant's  protection  by  alleging  and  proving : 

Either,  (1)  That  defendant  did  not  believe  in  the  truth  of  his 
statement ; 

Or,  (2)  That  defendant,  even  though  believing  in  the  truth  of 
his  statement,  made  it  from  a  wrong  motive.12 

It  has  been  quite  common  to  jumble  together  the  two  really 
distinct  grounds  of  want  of  belief  and  wrong  motive;  using  the 
ambiguous  term  "malice"  to  cover  them  both.     We  think  it  better 

10E.  g.,  Blackham  v.  Pugh  (1836)  2  C.  B.  611. 

UE.  g.,  Lawless  v.  Anglo-Egyptian  etc.  Co.   (1869)  L.  R.  4  Q.  B.  262. 

"As  to  the  chronic  confusion  in  the  use  of  the  terms  "intent"  and 
"motive,"  see  full  discussion  in  20  Harvard  Law  Rev.  256-259 ;  and  see  also 
60  Pennsylvania  Law  Rev.  367.  "Motive"  is  used  here  not  to  signify  the 
object  or  result  immediately  aimed  at,  but  to  denote  the  reason  for  aiming 
at  that  object. 

We  must  also  distinguish  here  between  (a)  the  effect  of  wrong  motive 
as  evidence  bearing  on  the  question  whether  defendant  believed  his  state- 
ment, and  (b)  its  effect  as  constituting  per  se  a  substantive  ground  for 
defeating  the  claim  of  immunity;  1.  e.,  as  constituting  a  self-sufficient  rea- 
son for  holding  that  the  defendant  has  forfeited  his  claim  of  privilege. 
The  question  here  is  whether  it  has  the  latter  effect. 
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to  state  each  ground  separately  and  avoid  the  use  of  the  term 
"malice."13 

According  to  some  authorities,  there  is  a  third  ground  upon 
which  plaintiff  can  defeat  defendant's  prima  facie  protection,  viz., 
by  proving: 

(3)  That  defendant,  though  believing  his  statement  to  be  true, 
did  not  have  reasonable  ground  for  such  belief. 

As  to  whether  prima  facie  protection  can  be  defeated  in  this 
way,  i.  e.,  by  proving  want  of  reasonable  ground  for  belief,  there 
is  a  conflict  of  authority.  We  prefer  the  view  that  it  can  be  so 
defeated.14 

The  final  decision  in  Macintosh  v.  Dun15  is  opposed  to  the 
weight  of  previous  authority. 

The  business  of  the  defendants  in  that  case  consisted  in  ob- 
taining information  as  to  the  credit  and  financial  standing  of  per- 
sons carrying  on  business,  and  in  supplying  their  subscribers,  in 
answer  to  inquiry  as  to  a  specific  person,  with  confidential  reports 
based  on  this  information.  In  the  Australian  Reports  they  are 
called  "a  trade  protection  society ;"  but  they  differ  from  "a  mutual 
trade  protection  society"  such  as  now  exists  in  Great  Britain  and 
Australia  (to  be  described  hereafter).  In  the  United  States  the 
defendants  would  be  called  "a  mercantile  agency,"  or  "a  commer- 
cial agency."  The  defendants  furnished  to  one  of  their  subscribers, 
in  response  to  a  specific  and  confidential  inquiry,  a  confidential 
report  containing  damaging  statements  as  to  the  commercial  and 

"As  to  the  objections  to  the  use  of  "malice,"  see  60  Pennsylvania  Law 
Rev.  368,  and  notes  5  and  6. 

14The  English  Court  of  Appeals  held  that  it  should  not  be  thus  de- 
feated. Clark  v.  Molyneux  (1877)  L.  R.  3  Q-  B.  D.  237.  This  decision 
is  followed  in  Robinson  v.  Dun  (1897)  24  Ont.  App.  287;  but  Osier,  J.  A., 
seems  to  have  thought  it  wrong  on  principle.  See  opinion  in  same  case, 
P-  295. 

In  the  United  States  the  authorities  are  not  unanimous.  In  Carpenter 
v.  Bailey  (1873)  53  N.  H.  590,  decided  four  years  prior  to  the  English  case, 
it  was  held  that  the  prima  facie  privilege  is  defeated  if  the  defendant, 
although  honestly  believing  his  statement,  had  no  reasonable  ground  for 
such  belief. 

Carpenter  v.  Bailey  is  sustained  by  Toothaker  v.  Conant  (1898)  91  Me. 
438;  Briggs  v.  Garrett  (1886)  11 1  Pa.  404,  414,  and  Conry  v.  Pittsburg 
Times  (1891)  139  Pa.  334;  see  also  Douglas  v.  Daisley  (1902)  114  Fed. 
628,  632-633. 

The  contrary  view  is  supported  by  Barry  v.  McCollom  (1908)  81  Conn. 
293;  Bays  v.  Hunt  (1882)  60  la.  251,  255;  Hemmens  v.  Nelson  (1893)  138 
N.  Y.  517,  524;  and  Taft  v.  First  National  Bank  (N.  Y.  1897)  19  App. 
Div.  423,  425-426. 

,5L.  R.  [1908]  A.  C.  390. 
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financial  standing  of  the  plaintiffs.  Some  of  those  statements  were 
erroneous.  The  subscriber  had  asked  for  the  information  to  aid 
in  determining-  whether  to  give  credit  to  plaintiffs.  The  trial  judge 
ruled  that  the  occasion  was  not  privileged;  and  the  jury  found  a 
verdict  for  the  plaintiffs.  But  the  jury,  in  answer  to  specific 
questions  submitted  by  the  judge,  made  special  findings,  to  the 
following  effect  :1G 

i.  That  the  defendants,  in  making  the  report,  acted  from  a 
sense  of  duty  and  not  from  an  indirect  or  improper  motive.  2. 
That  the  defendants  exercised  care  so  far  as  possible  to  ascertain 
whether  the  statements  were  true  or  false  before  they  made  them. 

The  Supreme  Court  of  New  South  Wales  held  that  the  occasion 
was  privileged ;  but  that  certain  rejected  testimony  should  have 
been  admitted  as  evidence  of  "malice ;"  and  that  there  should  be  a 
new  trial.17 

The  High  Court  of  Australia,  on  appeal,  held  that  the  occasion 
was  privileged ;  that  the  existence  of  "malice"  was  negatived  by 
the  special  findings  of  the  jury;  that  the  rejected  testimony  was 
rightly  excluded;  and  that  judgment  should  be  rendered  for 
defendants.18 

Upon  appeal  from  Australia,  the  Judicial  Committee  of  the 
Privy  Council  decided  that  the  orders  of  both  the  Australian 
Courts  must  be  reversed.19  The  opinion,  delivered  by  Lord  Mac- 
naghten,  holds  that  a  mercantile  agency  cannot  avail  itself  of  the 
defence  of  conditional  privilege.20  It  was  thought  that  the  nature 
of  its  business,  and  the  fact  that  its  ulterior  motive  was  to  obtain 
pecuniary  compensation,  defeated  the  defence  of  privilege,  which 
could  have  been  successfully  set  up  by  a  defendant  who  had  given 
the  same  information  gratuitously  and  from  purely  altruistic  mo- 
tives. 

Lord  Macnaghten  says  at  the  outset  :21  "The  question,  and  the 
only  question  on  the  present  appeal,  is  whether  the  occasion  on 
which  the  libels  were  published  was  or  was  not  a  privileged  occa- 
sion." We  should  prefer  to  say  that  the  occasion  was  prima  facie 
privileged ;  and  that  the  controversy  is  as  to  whether  the  prima 

"See  opinion  of  Griffith,  C.  J.,  in  Macintosh  i:  Dun  (1906)  3  Commw. 
L.  R.  1 134,  1165-6. 

"N.  S.  W.  (1905)  5  State  Rep.  708. 
"(1906)  3  Commw.  L.  R.  1134. 
"L.  R.  [1908]  A.  C.  300. 

"This  decision  is  approved  by  Mr.  Bower,  Code  of  the  Law  of  Action- 
able Defamation,  437-438,  369,  131,  and  Preface,  p.  6. 

aP.  399- 
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facie  protection  is  defeated  or  rebutted  by  the  facts  proved  in 
this  case.  We  regard  the  occasion  as  prima  facie  privileged,  be-  I 
cause  the  recipient  (the  subscriber)  had  a  legitimate  interest  to 
be  protected  by  the  acquisition  of  the  information  in  question. 
This  view,  however,  is  controverted  by  authorities  entitled  to  re- 
spect. They  contend  that  the  interest  of  the  addressee  is  not  alone 
sufficient  to  render  an  occasion  prima  facie  privileged;  but  there 
must  also  be  a  duty  on  the  part  of  the  communicator  to  make  the 
statement ;  meaning  a  duty  which,  by  reason  of  special  circum- 
stances, is  incumbent  on  the  defendant,  but  which  is  not  incumbent 
on  members  of  the  general  public.22 

But  even  if  our  view  as  stated  above  is  adopted,  it  does  not 
finally  decide  the  case  in  favor  of  defendants.  It  is  still  open  to  { 
the  plaintiffs  to  show  that  the  prima  facie  protection  is  defeated 
or  rebutted  by  the  objectionable  nature  of  defendants'  methods,  or 
by  the  existence  of  a  wrong  motive  on  the  part  of  the  defendants. 
And  Lord  Macnaghten's  opinion  is,  in  effect,  an  argument  to 
establish  such  a  rebuttal. 

The  following  seem  to  be  the  crucial  passages  in  his  opinion : 

Defendants  "set  themselves  in  motion  and  formulated  and  in- 
vited  the  request  in  answer  to  which  the  information  complained 
of  was  produced.  The  defendants,  in  fact,  hold  themselves  out  as 
collectors  of  information  about  other  people  which  they  are  ready 
to  sell  to  their  customers.  It  cannot  matter  whether  the  customer 
deals  across  the  counter,  so  to  speak,  just  as  and  when  the  occasion 
arises,  or  whether  he  enjoys  the  privilege  of  being  enrolled  as  a 
subscriber  and  pays  the  fee  in  advance."23 

Assuming  the  defendants  to  be  volunteers,  "what  is  their  mo- 
tive? Is  it  a  sense  of  duty  ?  Certainly  not.  It  is  a  matter  of  busi- 
ness with  them.  Their  motive  is  self-interest.  They  carry  on 
their  trade,  just  as  other  traders  do,  in  the  hope  and  expectation 
of  making  a  profit." 

"Then  comes  the  real  question:  Is  it  in  the  interest  of  the 
community,  is  it  for  the  welfare  of  society,  that  the  protection 
which  the  law  throws  around  communications  made  in  legitimate 
self-defence,  or  from  bona  fide  sense  of  duty,  should  be  extended 
to  communications  made  from  motives  of  self-interest  by  persons 
who  trade  for  profit  in  the  characters  of  other  people  ?"24 

aFor  conflicting  authorities,  see:  Griffith,  C.  J.,  in  Howe  v.  Lees 
(1910)  n  Commw.  L.  R.  361,  366;  Isaacs,  J.,  in  the  same  case,  378, 
384-385;  Erie,  J.,  in  Coxhead  v.  Richard  (1846)  2  C.  B.  569,  608-609;  Erie, 
C.  J.,  in  Whiteley  v.  Adams  (1863)  15  C.  B.  [n.  s.]  392,  414,  418;  Undley, 
L.  J.,  in  Stuart  v.  Bell,  L.  R.  [1891]  2  Q.  B.  341,  34& 

"'Pp-  399,  400. 

24 P.  400.  "If  one  makes  it  his  business  to  pry  into  the  affairs  of  another 
in  order  to  coin  money  for  his  investigations  and  information,  he  must 
see  to  it  that  he  communicate  nothing  that  is  false."  Jackson,  C.  J.,  »n 
Johnson  v.  Bradstreet  Co.   (1886)  77  Ga.  172,  175. 
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Lord  Macnaghten  also  lays  stress  upon  the  danger  that  a  mer- 
cantile agency  will  resort  to  improper  methods  of  obtaining  infor- 
mation. In  this  connection  he  cites  approvingly  the  language  used 
by  Knight  Bruce,  V.  C,  when  a  very  different  question  was  before 
him,  viz.,  whether  the  court  should  compel  a  client  to  disclose  a 
confidential  communication  made  by  him  to  his  legal  adviser.26 

The  opinion,  when  analyzed,  seems  to  rest  mainly  on  two 
grounds.  One,  the  general  nature  of  the  business  carried  on  by 
a  mercantile  agency.  The  other,  the  ulterior  motive  of  the  man- 
agers of  the  mercantile  agency,  viz.,  a  desire  to  obtain  compensa- 
tion for  their  services  or  information.28 

Upon  comparing  Lord  Macnaghten's  opinion  with  the  contrary 
views  previously  expressed  by  Australian  and  American  courts, 
there  would  appear  to  be  two  main  issues  for  discussion : 

i.  Whether  the  advantages  of  this  method,  or  system,  of  pro- 
curing information  so  far  outweigh  the  disadvantages  as  to  render 
it  expedient  to  allow  a  mercantile  agency  prima  facie  protection 
under  the  doctrine  of  conditional  privilege? 

cSee  pp.  400,  401. 

'The  opinion  has  sometimes  been  understood  as  resting  upon  the  addi- 
tional ground,  that  the  communication  was  not  a  benefit  to  the  entire 
community,  not  for  the  general  interest  of  society,  but  only  a  benefit 
to  a  class,  and  that  hence  the  defendants  are  precluded  from  setting  up 
the  defence  of  conditional  privilege.  This  view  seems  to  be  advanced 
by  Lord  Macnaghten  on  page  309;  and  is  indorsed  and  elaborated  by 
Vaughan  Williams,  L.  J.,  and  Hamilton,  L.  J.,  in  Greenlands  v.  Wilms- 
hurst,  L.  R.  [1913]  3  K.  B.  507,  521,  525,  526,  534,  535. 

If  this  means  that  information  given  to  a  merchant  is  not  entitled  to 
protection,  for  the  reason  that  all  human  beings  are  not  merchants ;  in 
other  words  that  protection  is  denied  because  merchants  "are  only  a  class 
in  society;"  (See  Darling,  J.,  in  28  Times  Law  Rep.  117)  ;  then  the  reason- 
ing is  erroneous.  It  is  universally  agreed  that  information  furnished  to  a 
man  concerning  the  character  of  a  person  whom  he  contemplates  employ- 
ing is  given  on  a  privileged  occasion;  and  yet  "it  is  an  undoubted  fact  that 
we  are  not  all  employers  of  servants."  Employers  are  "only  a  class  in 
society."     (See  6  Commonwealth  Law  Review,   112.) 

"Surely  it  is  as  much  to  the  interest  of  the  community  that  the  trader 
or  other  person  making  the  inquiry  should  not  be  swindled  or  make  a 
bad  debt  as  it  is  to  the  interest  of  the  community  that  a  master  should 
not  engage  a  bad  servant."  Bray,  J.,  L.  R.  [1913]  3  K.  B.  507,  546.  In 
fact,  anything  that  affects  a  large  class  of  persons  affects  the  interest  of 
the  community.  If,  for  instance,  the  judicial  enunciation  of  an  incorrect 
doctrine  should  put  an  end  to  all  manufacturing,  factory  owners  and 
factory  employees  would  not  be  the  only  sufferers.  The  welfare  of  the 
entire  community  would  be  substantially  impaired.  Here  wholesale  mer- 
chants are  not  the  only  persons  ultimately  benefited  by  the  obtaining  of 
such  information.  "Solvent  customers  suffer  from  credit  being  given  to 
insolvent  customers.  If  a  trader  has  to  run  a  great  risk  of  making  bad 
debts,  he  must  increase  the  price  of  his  goods  to  cover  himself  against 
that  risk."  Bray,  J.,  L.  R  [1913I  3  K.  B.  546.  Retail  merchants  pur- 
chasing from  wholesale  merchants,  and  individual  customers  purchasing 
from  retail  merchants,  are  likely  to  obtain  more  favorable  terms  if  the 
wholesale  merchant  has  such  information  as  will  prevent  him  from  selling 
to  insolvent  customers. 
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This  inquiry  calls  especially  for  a  consideration  and  compari- 
son of  the  advantages  accruing  to  wholesale  merchants  (subscrib- 
ers to  the  agency)  and  the  disadvantages  to  applicants  for  credit 
(the  persons  whose  financial  responsibility  is  the  subject  of  the  re- 
ports made  by  the  mercantile  agency). 

2.  Does  the  motive  of  temporal  or  pecuniary  gain,  on  the  part 
of  the  mercantile  agency,  furnish  per  se  a  sufficient  reason  for  de- 
nying the  privilege ;  assuming  that  it  would  have  been  allowed  but 
for  the  existence  of  such  motive  ? 

Before  entering  upon  a  full  discussion  of  the  two  main  issues 
above  stated,  it  seems  desirable  briefly  to  consider  certain  argu- 
ments and  phrases  sometimes  used  in  opposition  to  the  allowance 
of  conditional  privilege  to  mercantile  agencies.  We  have  in  mind 
some  arguments  and  phrases  which  involve  legal  fallacies,  or  are 
founded  on  mistakes  of  fact  as  to  business  methods  and  necessities. 
They  are  put  in  a  form  calculated  to  excite  violent  prejudice  against 
mercantile  agencies,  and  thus  to  preclude  a  full  and  impartial  dis- 
cussion of  the  vital  issues. 

"The  law  will  not  recognize  a  joint  stock  co-operative  slander 
association  limited."27 

"It  has  never  been  held  that  privilege  attaches  to  a  contract  to 
disseminate  slanderous  information."28 

"To  slander  from  hatred  or  vengeance  for  wrong  is  bad 
enough ;  to  do  so  by  contract  for  money  is  infinitely  worse."29 

If  the  above  quoted  remarks  are  intended  to  refer  to  conscious- 
ly false  statements,  the  answer  is,  that  no  one  claims  protection  for 
statements  of  that  description.  Proof  that  the  maker  himself  did 
not  believe  in  the  truth  of  his  statement  will  always  rebut  the  prima 
facie  privilege  arising  from  the  occasion.  But  there  is  a  wide  dis- 
tinction between  persons  who  "in  bad  faith  make  traffic"  of  the 
reputation  of  others,  and  persons  who  aim  "only  to  give  correct 
information  to  those  whose  interests  entitle  them  to  seek  it  where- 
ever  it  may  be  had."80 

If,  on  the  other  hand,  the  remarks  are  intended  to  assert  that 
statements  which  are  of  a  defamatory  and  damaging  nature  and 
are  also  untrue  in  point  of  fact,  can  never  find  protection  under  the 

"Windeyer,  J.,  in  Foley  v.  Hall  (1891)  12  N.  S.  W.  Rep.  (Cases  at 
Law)  175,  176. 

^Argument  for  plaintiff  in  Macintosh  v.  Dun,  N.  S.  W.  (1905)  S  State 
Rep.  708,  713. 

"Jackson,  C.  J.,  in  Johnson  v.  Bradstreet  Co.  (1886)  77  Ga.  172,  175- 

"Woodruff,  J.,  in  Ormsby  v.  Douglass  (1868)  37  N.  Y.  477,  486. 
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defence  of  conditional  privilege,  the  answer  is  that,  upon  this  doc- 
trine, the  defence  of  conditional  privilege  can  never  be  allowed  in 
any  case  whatever.  The  defence  of  conditional  privilege  always 
presupposes  that  the  defendant  has  uttered  a  charge  of  a  defama- 
tory and  damaging  nature,  which  was  not  well  founded  in  fact.  If 
it  were  not  defamatory  and  (actually  or  theoretically)  damaging, 
there  could  be  no  prima  facie  action  for  defamation;  and  if  it  were 
true,  it  could  be  justified.  There  would  then  be  no  necessity  for 
setting  up  the  defence  of  privilege.31 

In  Howe  v.  Lees,32  O'Connor,  J.,  said  :33  "The  learned  Judge 
in  the  Court  below  seems  to  have  held  that  such  a  privilege,  if  it 
existed,  could  only  protect  statements  that  were  true  in  fact.  But 
such  a  limitation  would  render  the  privilege  useless."84 

It  has  been  said  that  mercantile  agencies  "are  simply  vendors 
of  gossip."35 

Two  implications  lurk  in  this  phraseology : 

First.  That  information  communicated  by  a  mercantile  agency 
to  a  subscriber  is  of  no  more  value  than  ordinary  social  gossip. 

Second.  That  no  more  effort  is  usually  made  by  a  mercantile 
agency  to  make  sure  of  the  correctness  of  its  information  than  is 
made  by  a  repeater  of  ordinary  social  gossip. 

A  strong  argument  against  the  first  view  is  furnished  by  the 
general  custom  of  modern  wholesale  merchants  and  bankers  (in 
this  country)  to  become  and  continue  subscribers  to  mercantile 
agencies.  The  shrewdest  business  men  of  the  present  day  would 
hardly  continue  to  pay  for  information  which  is  of  no  substantial 
value. 

Also,  in  further  answer  to  the  first  view,  reference  may  be 
made  to  strong  opinions  expressed  by  judges  in  favor  of  the  utility 
of  mercantile  (sometimes  called  commercial)  agencies.38 

"See  good  statement  in  argument  of  counsel  in  Wason  v.  Walter  (1868) 
L.  R.  4  Q-  B.  73,  76. 

"(1910)   11  Commw.  L.  R.  361. 

"P.  378. 

MCf.  Osier,  J.  A.,  in  Todd  v.  Dun  (1888)  15  Ont.  App.  85,  99. 

"Argument  of  plaintiff's  counsel  in  Fitzsimons  V.  Duncan  (1908)  2  Ir. 
R-  483,  493- 

"See  Johnson,  J.,  in  Fitzsimons  v.  Duncan,  supra,  at  p.  502;  Miller,  J., 
in  Ormsby  v.  Douglass  (1868)  37  N.  Y.  477,  481;  Sherwood,  C.  J.,  in 
Mooney  v.  Davis  (1889)  75  Mich.  188,  192;  Pring,  J.,  in  Macintosh  v. 
Dun,  supra,  at  p.  717  (and  see  argument  p.  713)  ;  Barton.  J.,  in  same  case 
(1906)  3  Commw.  L.  R.  1134,  1160;  Ingraham,  J.,  in  Taylor  v.  Church 
(N.  Y.  1851)  1  E.  D.  Smith,  279,  283;  Orlady,  J.,  in  Ralph  v.  Fonder- 
smith  (1897)  3  Pa.  Superior  Court,  618,  624;  Bennett,  J.,  in  State  v.  Mor- 
gan (1891)  2  S.  Dak.  32,  si. 
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The  second  view  is  met,  not  only  by  the  answers  just  made  to 
the  first  view,  but  also  by  the  fact  that  it  is  for  the  interest  of 
mercantile  agencies  to  make  strenuous  efforts  to  obtain  and  furnish 
correct  information.  The  fact  (sometimes  urged  against  them) 
that  they  "make  a  business"  of  imparting  information,  renders  it 
for  their  own  interest  to  furnish  correct  information,  and  to  exert 
all  reasonable  effort  to  that  end.  If  the  information  given  out  by 
them  should  frequently  prove  incorrect,  they  would  lose  subscribers 
and  would  eventually  be  forced  to  give  up  the  business.37 

A  communication  from  a  mercantile  agency  to  a  subscriber  has 
been  spoken  of  (apparently  with  disparaging  intent)  as  "informa- 
tion upon  hearsay."38 

In  one  sense  such  information  is  hearsay ;  inasmuch  as  it  is  what 
the  agency  has  learned  from  its  local  correspondent.  This,  how- 
ever, would  be  true  of  a  report  made  by  a  private  agent  to  a  single 
principal,  by  whom  he  was  exclusively  employed.  And  yet  such 
a  report  would  undoubtedly  be  allowed  prima  facie  protection. 

But  the  report  of  the  local  correspondent  of  a  mercantile  agency 
is  not  usually  made  up  entirely  or  principally  of  "hearsay,"  in  the 
popular  sense  of  that  term.  In  the  first  place,  the  local  correspon- 
dent usually  states  what  visible  property  the  retail  merchant  has  in 
his  possession  or  ownership ;  the  amount  or  volume  of  business 
which  he  appears  to  be  doing ;  and  the  incumbrances,  if  any,  which 
are  recorded  upon  his  property.  Undoubtedly  the  report  usually 
states  also  the  general  reputation  of  the  retail  merchant  as  to  hon- 
esty and  solvency;  but  his  "reputation"  does  not  consist  of  what 
may  happen  to  have  been  said  about  him  by  only  one  or  two  of  his 
neighbors.  It  is  rather  the  aggregate  of  the  opinions  held  and  ex- 
pressed about  him  by  men  in  general. 

It  might  be  inferred  from  some  statements  adverse  to  mercan- 
tile agencies,  that  those  agencies  communicate  to  inquiring  sub- 
scribers only  such  information  as  is  unfavorable  to  an  applicant  for 
credit. 

But  in  fact  their  answers  are  frequently,  and  probably  in  a 

In  South  Dakota,  the  carrying  on  of  the  ordinary  business  of  mercan- 
tile agencies  is  licensed  and  regulated  by  the  State.  See  State  v.  Morgan, 
supra,  at  p.  37- 

As  to  the  utility  of  mercantile  agencies,  see  also  57  Pennsylvania  Law 
Rev.  170;  Fletcher  Moulton,  L.  J.,  L.  R.  [1913]  3  K.  B.  553.  554;  Bray, 
J.,  p.  546;  and  cf.  Hamilton,  L.  J-,  p.  542. 

"See  argument  of  Charles  O'Connor,  as  to  the  interest  of  mercantile 
agencies  to  make  truthful  reports.    2  Veeder's  Legal  Masterpieces,  870-880. 

"See  Fitz  Gibbon,  L.  J.,  in  Fitzsimons  v.  Duncan  (1008)  2  Ir.  R.  483. 
514 
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decided  majority  of  instances,  favorable  to  the  applicant.  The 
answers  are  often  of  great  service  to  him ;  procuring  him  not  only 
credit,  but  also  more  favorable  prices  than  would  otherwise  have 
been  named.  These  points  are  well  brought  out  in  an  argument 
of  Charles  O'Connor.39  In  respect  to  giving  a  servant's  charac- 
ter, Wightman,  J.,  said : 

"It  is  quite  a  mistake  to  treat  questions  of  this  kind  as  if  the 
law  allowed  a  privilege  only  for  the  benefit  of  the  giver  of  the 
character.  It  is  of  importance  to  the  public  that  characters  should 
be  readily  given.  The  servant  who  applies  for  the  character,  and 
the  person  who  is  to  take  him,  are  equally  benefited.  Indeed,  there 
is  no  class  to  whom  it  is  of  so  much  importance  that  characters 
should  be  freely  given  as  honest  sen-ants.  It  is  for  that  object 
that  the  communications  are  protected."40 

In  reference  to  an  association  for  the  protection  of  trade,  which 
he  described  as  "a  mutual  information  society,"  Fletcher  Moulton, 
L.  J.,  is  reported  to  have  said : 

"In  the  conduct  of  a  business  like  that  of  the  defendants  it  is 
quite  a  mistake  to  think  that  those  in  charge  of  it  are  only  inclined 
to  damage  the  credit  of  those  who  wish  to  purchase.  What  they 
want  to  find  out  is  their  true  financial  stability,  and,  although  no 
doubt  they  keep  on  the  side  of  caution,  they  are  always  glad  to 
assure  members  of  the  society  that  they  could  trust  customers, 
because,  of  course,  business  is  done  in  England  so  largely  on  credit, 
and  their  real  object  is  to  guide  members  of  the  society  as  to  how 
far  they  may  safely  go."41 

Mercantile  agencies  have  no  pecuniary  motive  for  making  a  re- 
port unfavorable  rather  than  the  reverse.  Their  compensation 
would  be  just  the  same  in  either  event.  It  is  not  enhanced  by  their 
taking  an  adverse  view  of  the  person  who  is  the  subject  of  inquiry. 
The  same  annual  subscription  is  payable  to  them,  whether  they  re- 
port favorably  or  unfavorably.  We  have  a  strong  impression  that 
where  these  reports  prove  to  be  incorrect,  the  error  is  more  likely 
to  consist  in  taking  too  favorable  a  view  of  an  applicant  for  credit 
rather  than  the  opposite. 

"See  2  Veeder's  Legal  Masterpieces,  881-882.  Mr.  O'Connor  was  one 
of  the  greatest  lawyers  of  his  day.  and  during  his  enormous  practice 
must  have  gained  an  extensive  knowledge  of  business  methods  and  busi- 
ness necessities. 

"Gardner  v.  Slade  (1840)   13  Q.  B.  706,  801. 

"This  language  is  understood  to  be  part  of  the  opinion  delivered  by 
Moulton,  L.  J.,  in  the  case  of  David  Jones  v.  Basma  House,  decided  by 
the  Court  of  Appeal  in  1007;  the  only  report  of  which  is  in  the  "Shoe 
and  Leather  Record,"  of  March  8,  1907.  This  language  of  Moulton,  L.  J., 
is  quoted  by  Bray.  J.,  in  Greenlands  v.  Wilmshurst,  L.  R.  [1913]  3  K.  B. 
•   507,  553-     See  also  pp.  533  and  552. 
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It  may  be  urged  that  the  allowance  of  conditional  privilege  to 
mercantile  agencies  would  result  in  protecting  their  misstatements 
even  though  they  were  made  "recklessly." 

The  word  "recklessly"  as  used  in  this  connection,  would  gen- 
erally be  understood  as  describing  a  case  where  the  maker  of  a 
statement  is  indifferent  (t.  e.,  does  not  care)  "whether  it  be  true 
or  false."  Lord  Herschell,  in  discussing  the  law  of  deceit,  said 
that  a  statement  so  made  is,  in  effect,  a  statement  made  '"without 
belief  in  its  truth;"  "for  one  who  makes  a  statement  under  such 
circumstances  can  have  no  real  belief  in  the  truth  of  what  he 
states."42  A  statement  which  is  made  "recklessly"  in  this  sense 
cannot  be  sheltered  under  the  defence  of  conditional  privilege.  The 
prima  facie  protection  is  always  rebutted  when  it  is  shown  that  the 
statement  was  made  without  a  bona  fide  belief  in  its  truth.43 

Without  giving  further  attention  to  these  misleading  statements 
and  phrases,  the  principal  effect  of  which  is  to  obscure  the  really 
important  questions,  we  now  take  up  the  consideration  of  the  main 
issues  heretofore  stated.44 

First.  Whether  the  advantages  of  this  method,  or  system,  of 
procuring  information  so  far  outweigh  the  disadvantages  as  to  ren- 
der it  expedient  to  allow  a  mercantile  agency  prima  facie  protec- 
tion under  the  doctrine  of  conditional  privilege? 

This  inquiry  calls  especially  for  a  consideration  and  compari- 
son of  the  advantages  accruing  to  wholesale  merchants  (subscrib- 
ers to  the  agency)  and  the  disadvantages  to  applicants  for  credit 
(the  persons  whose  financial  responsibility  is  the  subject  of  the  re- 
ports made  by  the  mercantile  agency). 

As  to  the  advantages  to  the  wholesale  merchant  (the  sub- 
scriber) : 

How  far  should  the  law  go  in  allowing  him,  or  persons  con- 
nected with  him,  immunity  or  privilege ;  assuming,  for  the  moment, 
that  the  law  looks  only  at  the  benefit  to  him,  and  ignores  the  harm 
that  may  accrue  to  the  applicant  for  credit  ? 

Should  the  law  allow  a  wholesale  merchant  to  employ  a  single 
person  as  his  own  private  agent  (as  an  agent  for  him  exclusively) 

"Derry  v.  Peek  (1889)  L.  R.  14  A.  C.  337,  374- 

"The  word  "recklessly"  might  possibly  be  used  to  describe  a  case  where 
the  speaker  believed  his  statement  to  be  true,  but  had  not  previously  used 
reasonable  care  to  ascertain  its  accuracy.  Whether  the  law  of  conditional 
privilege  affords  protection  in  such  an  instance,  is  a  question  upon  which, 
as  we  have  previously  seen,  there  is  a  conflict  of  authority.  See  ante, 
p.  192. 

**See  ante,  pp.   195-6. 
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to  inquire  and  report  to  him  relative  to  the  solvency  of  retail  deal- 
ers who  may  apply  to  purchase  on  credit? 

The  wholesale  merchant  would  undoubtedly  be  justified  in  per- 
sonally asking  for  information  respecting  an  applicant  for  credit; 
and  the  reply  of  a  person  gratuitously  giving  him  such  information 
would  be  conditionally  privileged.     As  to  this,  Tindal,  C.  J.,  said : 

"The  publication  is  alleged  to  have  taken  place  in  the  course 
of  a  confidential  communication  between  one  tradesman  and 
another,  as  to  the  solvency  of  a  third  person,  whom  the  inquirer 
was  about  to  trust.  If  such  communications  are  not  protected  by 
the  law  from  the  danger  of  vexatious  litigation  in  cases  where  they 
turn  out  to  be  incorrect  in  fact,  the  stability  of  men  engaged  in 
trade  and  commerce  would  be  exposed  to  the  greatest  hazard,  for 
no  man  would  answer  an  inquiry  as  to  the  solvency  of  another."*8 

It  is  reasonably  necessary  for  the  wholesale  merchant  to  obtain 
information  as  to  the  solvency  of  applicants  for  credit.  It  would 
generally  be  practically  impossible  for  him  to  absent  himself  from 
his  business  headquarters  long  enough  to  personally  gather  such 
information  as  to  customers  scattered  over  a  large  extent  of  terri- 
tory. If  he  can  act  only  in  person  and  cannot  employ  an  agent,  he 
must  frequently  fail  to  acquire  the  desired  information  which  is 
requisite  to  enable  him  safely  to  transact  business.48 

If  then  it  is  reasonably  necessary  for  the  merchant  to  acquire 
such  information  and  if  it  is  practically  impossible  for  him  to 
gather  this  information  by  his  own  personal  efforts,  is  it  not  lawful 
for  him  to  employ  an  agent  for  that  purpose ;  and  if  it  is  lawful  for 
the  merchant  to  employ  an  agent,  is  it  not  also  lawful  for  the  agent 
to  be  employed?  And  if  it  is  lawful  for  the  agent  to  be  employed, 
it  must  be  lawful  for  him  to  do  the  work  for  which  he  is  employed. 
His  report  made  to  his  principal  is  then  a  lawful  act,  and  is  en- 
titled to  immunity  as  made  upon  a  privileged  occasion.47 

"Communications  made  in  the  line  of  a  business  duty  *  *  * 
by  an  agent  or  employee  to  his  principal  or  employer  are  privi- 
leged."48 Washburn  v.  Cooke49  is  a  direct  authority.  The  same 
principle  includes  communications  by  a  principal  to  his  agent.50 

"Smith  v.  Thomas  (1835)  2  Bing.  N.  C.  372,  381. 

mCf.  Bray,  J.,  L.  R.  [1913]  3  K.  B.  551- 

47"And  the  agent  may  properly  be  paid  for  his  time,  labor,  and  expense 
in  the  pursuit  of  such  information."  Woodruff,  J.,  in  Ormsby  v.  Douglass 
(1868)  37  N.  Y.  477,  485- 

"Ames,  Cases  on  Torts    (3rd  ed.)    523,  n.  3. 

*(N.  Y.  1846)  3  Denio,  no. 

MBohlinger  v.  Germania  L.  I.  Co.  (1911)  100  Ark.  477.  When  the 
principal   himself   would   have   been   privileged   in   making  a   statement   to 
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In  Fitzsimons  v.  Duncan,61  Palles,  C.  B.,  said : 

"It  is  essential  to  the  carrying  on  of  mercantile  business  that  a 
wholesale  trader,  who  contemplates  selling  on  credit  to  a  retail 
trader,  should  be  entitled  to  make  fair  and  reasonable  inquiries  as 
to  the  solvency  of  the  latter ;  and  if  he  has  that  right,  so  also  must 
he  be  entitled  to  depute  to  another  the  duty  of  making  those  in- 
quiries. Thus,  the  clients  here,  Messrs.  Simmons,  Hay  &  Co.,  to 
whom  the  alleged  libel  was  published,  had  an  interest  in  the  sub- 
ject-matter of  the  communication,  i.  e.,  the  result  of  the  inquiries; 
and  Kemp  &  Co."  (an  incorporated  company  carrying  on  the  busi- 
ness of  mercantile  inquiry  agents),  "who  had  accepted  their  depu- 
tation, had  become  and  were  subjected  to  the  duty  of  doing  that 
without  which  such  deputation  would  be  of  no  avail,  vis.,  of  mak- 
ing known  to  their  principal  the  fair  result  of  their  honest  in- 
quiries. These  considerations  are  sufficient  to  render  the  occasion 
upon  which  the  alleged  libel  was  published  a  privileged  one."52 

So  Charles  O'Connor,  in  his  argument  at  the  trial,  in  support 
of  a  motion  for  a  nonsuit,  in  Ormsby  v.  Douglass,  New  York  Su- 
perior Court,  1858,  said: 

"If  a  man  has  the  right  himself  to  search  for  information,  he 
has  the  right  confidentially  to  employ  another  to  search  for  it ;  and 
the  right  to  employ  an  agent  to  search  for  it  would  indeed  be  vain 
and  nugatory  if  it  did  not  include,  upon  the  part  of  the  person  who 
seeks  and  obtains  it,  the  right  to  communicate  it  to  his  employer."53 

If  a  merchant  "may  commission  his  clerk  to  make  inquiries  as 
to  the  financial  ability  of  another  person  with  whom  he  proposes 
to  deal,"  he  "may  employ  a  particular  clerk  whose  sole  duty  is  to 
keep  the  merchant  informed  as  to  the  responsibility  of  persons  with 
whom  he  may  have  business  relations."54  It  is  understood  that 
large  wholesale  houses  frequently  employ  a  clerk  exclusively  for 
this  purpose,  who  is  called  "the  credit  man."66 

a  third  person  in  order  to  protect  the  principal's  own  interest,  the  making 
of  such  statement  by  an  agent  in  behalf  of  the  principal  will  generally 
be  deemed  privileged.     Baker  v.  Carrick,  L.  R.   [1894]   1  Q-  B.  838. 

"(1008)  2  Ir.  R.  483. 

"Pages  494-495.  In  Sherwood  v.  Gilbert  (1870)  2  Albany  Law  Journ. 
323,  it  was  ruled  at  nisi  prius,  in  a  New  York  case,  that  the  privilege  ac- 
corded to  the  proprietor  of  a  mercantile  agency,  under  the  decision  in 
37  N.  Y.  477,  does  not  extend  to  the  country  correspondent  of  the  agency. 
This  distinction  seems  indefensible. 

M2  Veeder's  Legal  Masterpieces,  883. 

"This  language  is  quoted  from  page  108  of  an  article  in  an  Australian 
periodical,  The  Commonwealth  Law  Review,  vol.  6,  p.  105,  criticising  the 
decision  of  the  Privy  Council  in  Macintosh  v.  Dun.  The  author  is  Mr. 
Justice  Cussen  of  the  Supreme  Court  of  Victoria.  To  the  statement 
quoted  above,  the  learned  writer  adds,  "and  if  he  may  do  that,  what 
difference  does  it  make  if  he  employs  a  person  outside  his  own  estab- 
lishment, who  devotes  his  entire  attention  to  that  particular  class  of 
work?" 

"See  Van  Syckel,  J.,  in  King  v.  Patterson  (1887)  49  N.  J.  L.  417,  44i 
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Can  one  wholesale  merchant  legally  join  with  another  whole- 
sale merchant  in  employing  a  single  person  as  their  common  agent 
to  acquire  and  communicate  information  as  to  the  solvency  of  re- 
tail dealers  who  may  apply  to  them,  or  either  of  them,  for  credit? 

Can  "a  number  of  traders  combine  together  to  do  more  eco- 
nomically and  probably  much  better  what  each  would  otherwise 
have  to  do  for  himself?"58 

"If  one  merchant  may  employ  his  own  private  agent  to  seek 
and  communicate  such  information,  there  is  no  legal  objection  to 
the  combination  or  union  of  two  or  more  in  the  employment  of  the 
same  agent."57 

"And,  as  a  consequence,  if  an  agent  may  act  for  several,  he  may 
make  the  pursuit  of  such  information  his  occupation."58 

(We  pass  over,  for  the  present,  the  case  of  a  mutual  trade 
protection  society,  to  be  considered  later.) 

Can  a  wholesale  merchant  legally  contract  with  a  mercantile 
agency  to  furnish  him  information  as  to  the  solvency  of  customers 
desiring  to  purchase  on  credit ;  and  will  the  information  communi- 
cated by  the  mercantile  agency  be  held  prima  facie  privileged? 

What  legal  relation  does  the  so-called  mercantile  agency  sus- 
tain to  the  subscriber?  Is  it  the  agent  of  the  subscriber;  or  is  it 
an  independent  party  acting  as  a  principal  entirely  on  its  own  ac- 
count ? 

"It  clearly  cannot  be  said,  in  my  opinion,  that  the  occasion  would  be 
privileged  if  the  defendant  obtained  the  information  by  the  employment 
of  a  paid  detective  who,  independently  of  his  duty  arising  from  his  em- 
ployment as  a  detective,  would  owe  no  duty  to  the  defendant  such  as  that 
which  was  owed  *  *  *  by  servants  to  their  masters,  whether  in  private 
service  or  in  public  service,  e.  g.,  Jhe  servants  of  a  railway  company.'" 
Vaughan  Williams,  L.  J.,  in  Greenlands  v.  Wilmshurst.L.  R.  [1913I  3  K.  B. 
507,  521-522.     See  also  pp.  520,  528. 

This  may  possibly  mean  that  a  servant  is  protected  in  obtaining  and 
imparting  information  in  case  such  work  is  only  one  of  the  incidental 
duties  of  his  position,  but  not  if  such  work  were  the  sole  occupation  for 
which  he  is  employed.  Under  this  view,  protection  would  be  denied  to 
"the  credit  clerk;"  a  result  not  likely  to  be  indorsed  by  any  judge  familiar 
with  modern  business  necessities  and  methods. 

Or  the  above  may  (more  probably)  mean  that  though  a  credit  clerk 
is  protected,  yet  a  paid  detective  is  not ;  the  alleged  distinction  being  that 
the  credit  clerk  is  permanently  employed  to  do  work  for  a  single  master, 
while  the  detective  holds  himself  out  as  ready  to  do  this  sort  of  work  for 
any  employer  who  temporarily  desires  his  services.  Each  makes  it  his 
sole  occupation  to  obtain  and  impart  information  (for  pay).  But  the 
credit  clerk  works  all  the  time  for  one  and  the  same  employer ;  while 
the  detective  may,  in  the  course  of  a  year,  be  employed  by  several  dif- 
ferent persons.  These  considerations  do  not  seem  to  afford  sufficient 
ground  for  distinguishing  the  two  cases. 

"See  Bray,  J.,  in  L.  R.  [1913]  3  K.  B.  551. 

"Woodruff,  J.,  in  Ormsby  v.  Douglass  (1868)  37  N.  Y.  477,  485. 

M57  Pennsylvania  Law  Rev.  180. 
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There  is  usually  a  written  contract  between  the  subscriber  and 
the  mercantile  agency ;  and  that  contract  may  purport  to  constitute 
the  mercantile  agency  the  agent  of  the  subscriber.  But  the  con- 
tract must  be  taken  as  a  whole.  It  contains  other  clauses  besides 
that  which  purports  to  establish  an  agency.58  Looking  at  the  en- 
tire contract  in  its  usual  form,  and  at  its  legal  incidents,  it.  seems 
to  us  that  the  mercantile  agency  is  an  entirely  independent  con- 
tracting party,  acting  for  itself  as  a  principal,  and  is  not  the  agent 
of  the  subscriber  (the  wholesale  merchant).60  The  so-called 
"agency"  is  not  subject  to  the  control  of  the  subscriber  as  to  the 
details  of  its  work  (the  method  of  obtaining  information),  nor  as 
to  the  selection  or  discharge  of  its  assistants.61 

If  the  foregoing  view  is  correct,  then  the  mercantile  agency 
cannot  claim  that  its  communication  to  a  subscriber  is  privileged 
on  the  ground  that  it  is  a  communication  by  an  agent  to  his  prin- 
cipal. 

But  the  same  train  of  reasoning  which,  as  we  have  seen,  might 
confer  immunity  upon  an  agent,  may  be  urged  in  favor  of  con- 
ferring protection  upon  a  communication  to  a  subscriber  made  by 
a  mercantile  agency,  although  regarded  as  an  independent  con- 
tracting party  and  not  as  an  agent  of  the  subscriber.  The  analogy 
between  the  two  cases  is  very  close. 

Why  is  the  communication  made  by  a  private  agent  protected, 
notwithstanding  the  agent  is  actuated  by  the  ulterior  motive  of  ob- 
taining compensation?  Is  it  because  the  law  has  a  special  regard 
for  the  agent,  and  is  especially  desirous  to  enable  him  to  earn 
money?  No.  It  is  rather  because  the  law  has  a  special  regard 
for  the  interests  of  the  wholesale  merchant;  because  the  law  de- 
sires to  allow  him  efficient  means  of  acquiring  information  which 
is  reasonably  necessary  for  the  protection  of  his  legitimate  inter- 
ests. The  law  may  say  that,  if  it  is  reasonably  necessary  for  the 
merchant  to  acquire  this  information,  and  if  it  is  practically  impos- 
sible for  him  to  gather  it  by  his  own  personal  efforts,  it  is  legal  for 
him  to  employ  an  agent  for  this  purpose,  and  the  communication 

""Whether  a  certain  writing  creates  the  relation  of  principal  and 
agent  is  a  question  of  law,  and  if  it  can  be  gathered  from  the  entire 
instrument  that  such  relation  is  not  in  fact  established,  the  mere  fact  that 
the  parties  may  otherwise  designate  counts  for  naught."  12  National 
Corporation  Reporter,  580. 

"Such  is  the  conclusion  of  Mr.  Hurd  in  his  very  able  article  in  12 
National  Corporation  Reporter,  579,  616;  and  we  see  no  answer  to  his 
elaborate  argument. 

"See  p.  580.  A  form  of  contract  is  printed  in  the  report  of  Cossette 
v.  Dun  (1890)   18  Sup.  Ct.  of  Canada,  222,  233-235. 
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of  such  agent  to  his  principal  is  conditionally  privileged.  This 
would  stand  upon  the  ground  that  the  employment  of  a  private 
agent  is  a  reasonably  necessary  method  of  obtaining  the  informa- 
tion; and  that,  if  the  merchant  is  not  permitted  to  resort  to  this 
method,  he  will  often  fail  to  acquire  information  which  is  practi- 
cally indispensable  to  his  business  interests.  The  court  will  take 
judicial  notice  of  the  modern  methods  of  business  and  of  the  ex- 
pediency of  employing  an  agent  for  the  above  purpose.62 

But  the  same  general  reasoning  often  renders  it  expedient,  and 
indeed  practically  necessary,  for  the  merchant  to  contract  with  an 
independent  institution,  such  as  the  so-called  mercantile  agency,  to 
collect  the  requisite  information  and  furnish  it  to  him.  With  the 
modern  facilities  for  rapid  locomotion  and  quick  transmission  of 
orders,  the  customers  of  wholesale  houses  are  now  spread  over  a 
very  large  area.  It  is  practically  impossible  for  a  wholesale  mer- 
chant, by  the  help  of  a  single  private  agent,  to  acquire  the  informa- 
tion requisite  to  determine  whether  to  accede  to  the  applications 
liable  to  be  made  to  him  by  possible  customers  scattered  over  a 
wide  extent  of  territory.  And  it  is  impossible  for  any  single  mer- 
chant to  acquire  such  information  by  the  employment  of  numerous 
private  agents  in  his  exclusive  employ,  except  at  an  expense  which 
is  practically  prohibitive. 

A  court,  taking  judicial  notice  of  these  modern  business  condi- 
tions,83 might  hold  that  the  wholesale  merchant  can  legally  contract 
with  a  mercantile  agency  (though  regarded  not  as  an  agent  but  as 
an  independent  contracting  party)  to  collect  and  furnish  informa- 
tion requisite  to  the  successful  transaction  of  the  merchant's  busi- 
ness; and  which  information  it  is  often  practically  impossible  to 
obtain  in  any  other  way.  If  it  is  lawful  for  the  merchant  to  enter 
into  such  a  contract,  it  must  also  be  lawful  for  the  other  contract- 
ing party.  And  communications  made  under  this  lawful  contract 
may  be  conditionally  privileged.  Such  privilege  would,  of  course, 
be  defeated  if  the  mercantile  agency  were  actuated  by  some  posi- 
tively wrong  motive,  e.  g.,  ill  will  to  the  applicant  for  credit.     But 

"See  authorities  cited  in  the  next  note. 

"""These  agencies  have  become  almost  a  necessity  in  the  transaction  of 
commercial  business,  and  the  rules  by  which  they  are  governed,  and  the 
information  they  gather  and  impart,  are  well  known  to  business  and 
commercial  men  generally,  and  such  information  is  perhaps  more  fre- 
quently relied  upon  among  such  men  than  that  obtained  from  all  other 
sources,  and  courts  cannot  shut  their  eyes  to  these  facts."  Sherwood,  C.  J., 
in  Mooney  v.  Davis  (1889)  75  Mich.  188,  192.  As  to  taking  judicial 
notice,  see  also  Rapallo,  J.,  in  Eaton,  etc.  Co.  v.  Avery  (1880)  83  N.  Y. 
Jl,  34;  Baldwin,  J.,  in  Wilmot  v.  Lyon  &  Co.  (1888)  11  Oh.  C.  C.  238, 
253-254- 
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should  the  fact  that  the  mercantile  agency  is  actuated  by  the  ul- 
terior motive  of  obtaining  compensation  destroy  the  privilege  any 
more  than  in  the  case  of  a  single  private  agent?  Should  the  im- 
munity be  clogged  with  such  onerous  conditions  as  would  seriously 
impair  the  chance  of  the  merchant's  acquiring  the  desired  infor- 
mation ? 

In  upholding  the  validity  of  an  agreement  between  merchants 
for  the  formation  of  a  "Mutual  Trade  Protective  Society,"  O'Con- 
nor, J.,  said:  "There  are  some  respects  in  which  adequate  pro- 
tection can  be  secured  only  by  combination."64  So,  if  there  are 
situations  in  which  adequate  protection  to  sellers  can  be  secured 
only  by  the  seller  entering  into  a  contract  with  a  mercantile  agency 
(or  can  be  secured  by  this  means  much  more  effectively  than  by 
any  other  method),  this  fact  furnishes  an  argument  for  allowing 
the  merchant  to  enter  into  such  a  contract. 

But  the  foregoing  views  take  into  account  the  situation  and  in- 
terest of  only  one  of  the  parties  liable  to  be  affected  by  sustaining 
the  legality  of  this  mode  of  obtaining  information;  while  they  ig- 
nore the  harm  likely  to  be  occasioned  to  another  party  by  the  use 
of  such  a  method.  In  determining  the  expediency  and  justice  of 
allowing  prima  facie  protection  to  mercantile  agency  reports,  we 
must  not  consider  solely  the  benefits  likely  to  accrue  to  the  sub- 
scribers to  the  agency  (wholesale  merchants  and  others).66  The 
damage  likely  to  be  done  to  applicants  for  credit  (the  men  whose 
financial  standing  is  the  subject  of  the  report)  must  also  be 
weighed. 

The  damage  likely  to  be  occasioned  to  the  applicant  for  credit, 
by  erroneous  unfavorable  communications,  may  be  considered 
principally  from  two  points  of  view. 

i.  The  harm  likely  to  be  directly  occasioned  to  the  applicant 
by  the  report  made  by  the  mercantile  agency  to  the  subscriber  (the 
wholesale  merchant). 

2.  The  harm  likely  to  indirectly  result  to  the  applicant  from  the 
extent  of  publicity  involved  in  this  method  of  obtaining  and  im- 
parting information ;  a  risk  which  is  obviously  greater  than  in  the 
case  of  information  given  by  a  single  individual  in  direct  response 
to  a  personal  inquiry  by  the  wholesale  merchant. 

As  to  i :  Undoubtedly  there  are  occasional  instances  of  un- 
favorable reports  which  are  founded  on  mistake,  and  which  cause 
damage  to  applicants  for  credit.     But  the  mere  fact  that  such  in- 

"Howe  v.  Lees  (1910)   11  Commw.  L.  R.  361,  374. 
'"See  Hamilton,  L.  J.,  L.  R.  [1913]  3  K.  B.  542. 
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stances  occasionally  occur  is  not  per  se  a  sufficient  reason  for  refus- 
ing to  allow  prima  facie  protection  to  mercantile  agency  reports, 
as  a  class.  To  make  that  the  test  as  to  any  class  of  cases  would 
amount  to  practically  abolishing  the  doctrine  of  conditional  privi- 
lege. The  fact  that,  upon  certain  occasions,  mistakes  are  liable 
sometimes  to  occur,  constitutes  one  of  the  reasons  why  the  law  ex- 
;  tends  to  such  occasions  the  shield  of  conditional  privilege.  The 
principle  on  which  the  doctrine  of  conditional  privilege  rests  is, 
that  the  public  interest  and  advantage  of  freedom  of  publication, 
in  each  particular  class  of  cases  thus  protected,  outweigh  the  oc- 
casional private  and  personal  damage  thereby  caused.  It  is  deemed 
in  certain  classes  of  cases  more  advantageous  for  the  community 
at  large  that  particular  individuals  should  occasionally  be  damaged 
with  impunity,  than  that  men  under  the  privileged  circumstances 
should  not  be  at  liberty  to  speak  and  publish  what  they  (reasona- 
bly) believe  to  be  true,  although  it  may  be  defamatory  of  the  char- 
acter of  individuals.66 

The  real  test  here  as  to  the  existence  or  non-existence  of  con- 
ditional privilege  is,  whether  the  harm  likely  to  be  done  to  appli- 
cants for  credit,  by  mistaken  statements  of  an  unfavorable  nature, 
bears  so  large  a  proportion  to  the  benefits  or  advantages  likely  to 
be  derived  by  subscribers  (wholesale  merchants,  etc.)  through 
mercantile  agency  reports,  as  to  render  it  inexpedient  or  unjust 
for  the  law  to  afford  prima  facie  immunity  to  the  party  making  the 
reports  (».  e.,  the  mercantile  agency). 

There  is  reason  to  believe  that  the  instances  where  harm  is  thus 
done  are  very  few  in  comparison  with  the  instances  where  benefit 
is  received;  that  the  extent  of  harm  thus  done  to  applicants  for 
credit  is  very  slight  in  comparison  with  the  benefit  accruing  to  sub- 
scribers; that  correct  reports  are  the  rule  and  erroneous  reports 
the  exception. 

A  very  strong  presumption  to  this  effect  is  derivable  from  a 
general  custom,  of  which  the  courts  should  take  judicial  notice,  viz., 
the  general  custom  of  wholesale  merchants  and  bankers  in  this 
country  to  become,  and  to  continue  subscribers  to  mercantile  agen- 
cies.67    If  the  information  given  to  subscribers  should  frequently 

"See  argument  of  counsel  in  Wason  v.  Walter  (1868)  L.  R.  4  Q-  B. 
73,  76. 

""The  very  fact  of  the  existence  of  these  protection  associations  in 
considerable  and  increasing  numbers  shows  how  necessary  it  is  for 
a  trader  to  obtain  protection  against  the  risk  of  contracting  bad  debts." 
Bray,  J.,  in  L.  R  [1913]  3  K.  B.  507,  546. 

"Traders  generally  support  them,  and  I  suppose  are  the  best  judges 
•    of  their  own  interest."    Hamilton,  L.  J-,  in  L.  R.  [1013]  3  K.  B.  507,  542. 
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prove  incorrect,  shrewd  business  men  would  hardly  continue  to 
make  annual  payments  for  its  receipt,  the  number  of  subscribers 
would  rapidly  diminish,  and  the  business  of  the  mercantile  agency 
would  soon  come  to  an  end.  It  is  obviously  for  the  interest  of  the 
mercantile  agency  itself  that  the  information  furnished  should  be 
correct,  and  it  is  fair  to  assume  that  the  agency  will  exert  all  reason- 
able effort  to  that  end.68 

A  private  detective,  when  hired  by  an  individual  to  work  on  a 
particular  case,  may  not  expect  to  be  employed  a  second  time  by 
the  same  man.  But  a  mercantile  agency  looks  for  permanent  em- 
ployment from  the  same  people.  They  count  upon  annual  renew- 
als on  the  part  of  subscribers.  And,  in  this  connection,  it  should 
be  borne  in  mind  that  mercantile  agencies  have  no  pecuniary  mo- 
tive for  making  their  report  unfavorable  to  the  applicant  for  credit, 
rather  than  the  opposite.  Their  compensation  would  be  just  the 
same  in  either  event.  It  is  not  enhanced  by  their  taking  an  adverse 
view  of  the  person  who  is  the  subject  of  inquiry.  The  same  an- 
nual subscription  is  payable  to  them,  whether  they  report  favora- 
bly or  unfavorably. 

2.  As  to  the  greater  extent  of  publicity  involved  in  the  use  of 
this  method  of  obtaining  and  imparting  information : 

It  is  true  that  the  employment  of  an  agent  (or  middleman) 
gives  the  statement — the  information  communicated — greater  pub- 
licity than  if  it  were  communicated  directly  to  the  merchant  by  the 
party  of  whom  inquiry  was  made.  But  the  "increase" — the  greater 
extent  of  publicity — does  not  necessarily  destroy  the  privilege. 
The  question  would  be:  Is  this  mode  of  doing  business  (of  ob- 
taining information)  through  an  agent  reasonably  necessary,  in 
order  to  protect  the  interest  of  the  merchant  which  gives  rise  to 
the  occasion  ?  Is  the  greater  publicity  so  unreasonable,  so  unneces- 
sary a  mode  of  proceeding  as  to  justify  the  law  in  declaring  that 
the  privilege  is  thereby  forfeited? 

This  is  not  dissimilar  to  the  question  as  to  the  effect  of  employ- 
ing the  aid  of  a  stenographer,  in  making  a  written  communication 
which  would  clearly  be  privileged  if  written  by  the  maker's  own 
hand. 

After  some  hesitation,  the  English  courts  have  finally  held  that 
the  employment  of  a  stenographer  does  not  destroy  the  privilege, 
if  that  is  a  usual  and  reasonably  necessary  method  of  conducting 
business  under  such  circumstances.     This  was  so  decided  in  Ed- 

"See  argument  of  Charles  O'Connor,  as  to  the  interest  of  mercantile 
agencies  to  make  correct  reports,  2  Veeder's  Legal  Masterpieces,  879. 
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mondson  v.  Birch.69  And  if  the  employer  is  thus  protected  by  the 
occasion,  the  stenographer  cannot  be  held  unprotected  merely  be- 
cause his  ulterior  motive  is  to  obtain  pay  from  his  employer.  In 
Smith  v.  Streatfeild,10  where  it  was  held  that  the  author  of  a  let- 
ter was,  under  the  circumstances,  prima  facie  privileged  in  having 
the  letter  printed  and  sending  out  printed  copies,  Bankes,  J.,  said 
that  the  prima  facie  privilege  extended  to  the  printers  also.71 

When  information  is  obtained  through  a  mercantile  agency,  is 
the  fact  that  the  information  passes  through  one  or  more  inter- 
mediaries fatal  to  the  claim  of  privilege?  In  the  case  of  the  em- 
ployment of  a  private  agent  to  obtain  and  impart  information, 
greater  publicity  is  given  to  the  statement  than  if  the  merchant  had 
made  inquiry  in  person.  But  protection  is  not  thereby  forfeited, 
if  this  mode  of  doing  business  is  deemed  reasonably  necessary. 
The  case  of  a  mercantile  agency,  as  to  the  question  of  publicity,  is 
like  that  of  a  private  agent,  with  this  exception,  viz.,  that  the  infor- 
mation obtained  by  the  agency,  through  its  local  correspondents,  is 
(as  we  understand  it)  preserved,  for  a  time  at  least,  in  the  books 
or  files  at  the  main  office  of  the  agency ;  and  may  be  known  to  a 
larger  number  of  intermediaries  than  in  the  case  where  a  single 
private  agent  is  employed.  Do  these  facts  destroy  the  prima  facie 
immunity  which  would  otherwise  exist?  Such  a  view  was  taken, 
as  to  a  mercantile  agency,  in  the  comparatively  early  case  of 
Beardsley  v.  Tappan,"12  and  a  similar  view  is  urged,  as  to  a  "Mutual 
Trade  Protection  Society,"  in  the  dissenting  opinion  of  Isaacs,  J., 
in  Howe  v.  Lees.™     The  contrary  view  is  forcibly  maintained  by 

"L.  R.  [1907]  1  K.  B.  371. 

"(1913)   109  Law  Times  Rep.  173;  s.  c.  L.  R    [1913I  3  K.  B.  764. 

"This  case  is  stated  more  fully  post. 

The  protection  often  includes  what  Mr.  Odgers  calls  "subsidiary  pub- 
lications;" what  Mr.  Bower  terms  "ancillary  or  incidental  acts  of  publica- 
tion." See  Odgers,  Libel  and  Slander  (5th  ed.)  302-304;  Bower,  Code  of 
the  Law  of  Actionable  Defamation,  162,  note  (d).  Mr.  Odgers  says:  "A 
man  is  entitled  to  act  on  a  privileged  occasion  in  whatever  way  is  reason- 
ably necessary  and  usual  in  such  circumstances,  and  if,  in  so  acting,  he 
reasonably  employs  methods  which,  in  the  ordinary  course  of  business, 
involve  a  minor  and  technical  publication  of  the  defamatory  matter  an- 
cillary to  the  main  publication  which  is  privileged,  such  minor  publication 
is  also  privileged."  Under  this  head,  the  learned  author  instances :  the  com- 
munication to  a  compositor  where  a  document  is  printed :  or  to  a  sten- 
ographer and  copyist  where  dictation  is  resorted  to;  or  to  a  law  sta- 
tioner where  a  fair  copy  is  desirable;  or  to  a  translator  where  a  docu- 
ment in  foreign  language  is  to  be  translated  into  English.  (Odgers, 
302-304.) 

"(1867)  5  Blatchf.  407;  also  reported  in  1  Am.  Lead.  Cas.  (5th  ed.)  205. 

"(1910)   11  Commw.  L.  R.  361,  378- 
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Caldwell,  J.,  in  Erber  v.  Dun,7*  and  by  Depue,  J.,  in  King  v.  Pat- 
terson.75 

If  the  above  is  the  only  objection ;  if,  apart  from  this  objection, 
immunity  would  be  allowed ;  then  we  think  that  prima  facie  pro- 
tection would  not  be  defeated,  merely  because  the  defendants  had 
adopted  usual  business  methods  in  order  to  preserve  the  informa- 
tion in  a  shape  capable  of  immediate  use  when  called  for;  or  be- 
cause the  communication  of  information  to  a  larger  number  of  in- 
termediaries was  an  incident  to  this  method.  It  all  comes  back  to 
the  question  whether  the  use  of  the  mercantile  agency  system  is  a 
reasonably  necessary  method  of  obtaining  indispensable  informa- 
tion. 

(To  be  Concluded.) 

Jeremiah  Smith. 
Cambridge,  Mass. 

74(i882)  4  McCrary,  160,  170-172;  s.  c.  12  Fed.  526,  535. 

"(1887)  49  N.  J.  L.  417.  428-429.  Depue,  J.  (as  to  Beardsley  v.  Tap- 
pan)  :  "The  charge  of  the  trial  judge  and  the  reasoning  of  Mr.  Justice 
Nelson  place  unreasonable  restrictions  upon  the  doctrine  of  privileged 
communications.  Agents  to  collect  information,  clerks  to  record  it  and 
to  communicate  it  to  subscribers,  on  the  one  hand,  and  confidential  clerks 
to  receive  the  information  in  the  interest  and  by  the  authority  of  sub- 
scribers, on  the  other  hand,  are  absolutely  necessary  to  the  usefulness,  if 
not  the  existence,  of  these  institutions.  The  employment  of  clerks  who 
obtain  thereby  such  information  as  their  duties  necessitate — like  the  in- 
tervention of  the  printer  where  printing  a  report  is,  in  the  judgment  of 
the  court,  a  reasonable  method  of  communicating  to  a  large  body  of 
interested  persons,  as  the  shareholders  of  a  corporation — does  not  take 
from  the  transaction  its  character  as  a  privileged  communication." 
Pp.  428,  429. 


THE   INTERSTATE  COMMERCE   COMMISSION 

AND  THE   JUDICIAL    ENFORCEMENT   OF 

THE  ACT  TO  REGULATE  COMMERCE. 

In  these  latter  days,  a  court  should  have  little  difficulty  in  de- 
termining its  proper  course  when  plainly  called  upon  to  choose,  as 
courts  are  often  compelled  to  choose,  between  the  letter  and  the 
spirit  of  a  statute.  For  the  primary  object  of  construction  is,  after 
all,  to  carry  out  the  legislative  will;  and  this  is  not  to  be  accom- 
plished without  subordinating  the  language  of  a  statute  to  its  policy 
and  purpose,  when  the  two  are  squarely  in  conflict. 

This  familiar  canon  of  interpretation  is  now  accepted,  at  least 
in  theory,  by  most  if  not  all  courts,  most  notably,  perhaps,  by  the 
Supreme  Court  of  the  United  States.1  Only  the  particular  appli- 
cations of  the  rule  are  disputed.  Except  in  our  highest  tribunal, 
departures  in  practice  are  by  no  means  rare;  and  in  matters  of 
great  public  interest  a  fearless  adherence  to  the  principle  occasion- 
ally excites  adverse  criticism,  both  lay  and  professional.  The  de- 
cisions in  the  Standard  Oil2  and  Tobacco3  cases  are  familiar  exam- 
ples of  this.  Such  criticism  may  even  go  the  length  of  attacking 
the  doctrine  and  demanding  its  abandonment.4  Yet  unless  the 
courts  are  to  abdicate  one  of  their  weightiest  functions — that  of 
giving  rational  and  effective  voice  to  the  obscure  or  conflicting  ut- 
terances of  the  legislature — the  "rule  of  reason"  cannot  be  laid 
aside.  Like  any  other  efficient  instrument  of  government,  it  may 
be  abused  or  perverted.  This  affords  small  excuse  for  stripping 
the  courts  of  its  intelligent  use  whenever  such  use  is  essential  to 
supplement  the  written  law. 

Certain  recent  decisions  of  the  Federal  Supreme  Court  round 
out  a  process  of  judicial  development  under  the  Act  to  Regulate 
Commerce  which  strikingly  illustrates  this  sort  of  creative  interpre- 
tation. The  Commerce  Act  has  sorely  needed  the  fostering  aid  of 
such  interpretation  to  effectuate  its  underlying  purposes.  It  has 
grown  by  a  process  of  gradual  accretion.  Particularly  in  extend- 
ing the  powers  of  the  Interstate  Commerce  Commission  has  Con- 

^oly  Trinity  Church  v.  United  States  (1892)  143  U.  S.  457;  Pickett  v. 
United  States   (1910)   216  U.  S.  456,  461. 

'Standard  Oil  Co.  v.  United  States  (1911)  221  U.  S.  1. 

TJnited  States  v.  American  Tobacco  Co.   (1911)  221  U.  S.  106. 

4Roe,  Our  Judicial  Oligarchy,  57-59,  73-105. 
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gress  advanced  step  by  step.5  The  result  is  that  in  this  regard  the 
Act  is  at  present  something  of  a  patchwork,  with  certain  inconsis- 
tencies on  its  face  which  have  called  for  intelligent  and  at  times 
dynamic  construction  to  weld  it  into  a  coherent  whole.  Yet  were 
their  field  less  technical  or  better  understood  than  it  is  to-day  by 
the  public  at  large,  at  least  one  of  these  decisions  could  hardly  have 
escaped  the  hostile  eye  of  the  undiscriminating  critic.  As  it  is 
they  have  passed  into  the  body  of  law  comparatively  unnoticed, 
and  may  here  be  placidly  discussed  on  their  merits. 

The  phase  of  this  judicial  evolution  which  the  present  article 
seeks  to  trace  concerns  those  remedial  provisions  of  the  Act  which 
declare  the  respective  functions  of  the  Commission  and  the  courts. 
To  define  somewhat  more  exactly  the  scope  of  this  article :  it  deals 
but  incidentally  with  the  power  of  the  courts  to  review  the  Com- 
mission's findings,  or  with  the  machinery  provided  for  enforcing 
its  orders.  Our  question  is  one  of  priority  of  jurisdiction:  the 
circumstances  under  which  an  order  or  finding  by  the  Commission 
is  a  condition  precedent  to  any  judicial  action. 

Private  Remedies. 

The  rules  which  govern  in  civil  suits  under  the  Act  have  now 
been  worked  out  to  a  point  which  closely  approaches  completeness. 

The  doctrines  of  the  three  leading  cases  of  this  branch  of  the 
problem  are  familiar  law.  By  way  of  premise  to  our  subsequent 
discussion,  however,  they  may  well  be  set  down  here. 

The  first  of  these  was  Texas  and  Pacific  Railway  Co.  v.  Abilene 
Cotton  Oil  Co.a  There  a  shipper  sued  a  carrier  in  a  state  court  to 
recover  damages  for  alleged  unreasonable  rates  charged  on  inter- 
state shipments  of  cotton  seed  oil.  The  rate  complained  of  was  part 
of  a  schedule  duly  filed  with  the  Interstate  Commerce  Commission. 
That  body  had  never  passed  on  its  legality.  The  trial  court,  how- 
ever, found  as  a  fact  that  the  rate  was  unreasonable.  The  Su- 
preme Court  held  that  the  action  did  not  lie ;  that  the  shipper  must 
first  invoke  redress  through  the  Interstate  Commerce  Commission 
before  seeking  relief  in  the  courts. 

The  suit  was  based  upon  the  common  law  right  to  recover  dam- 
ages for  unreasonable  charges  by  a  common  carrier,  and  might 
have  been  disposed  of  on  the  ground  that  the  Act  abrogated  that 

"See  especially  §§  15  and  16  of  the  original  Act  (24  Stat.  384,  385) 
and  cf.  amendments  of  March  2,  1889  (25  Stat.  859),  June  29,  1906  (34 
Stat.  589,  590),  and  June  18,  1910  (36  Stat.  551,  554). 

•(1906)  204  U.  S.  426. 
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right.  But  the  court  went  farther  than  this.  Section  9  of  the 
;  Act7  was  relied  on  to  show  that  Congress  intended  the  courts  to 
exercise  independent  jurisdiction  in  awarding  damages  to  shippers. 
The  court,  without  alluding  to  the  fact  that  the  section  had  no  appli- 
cation to  state  tribunals,8  flatly  refused  to  construe  it  as  conferring 
any  right  to  recover  damages  for  unreasonable  charges  prior  to  a 
finding  by  the  Commission.  Since  the  Act  required  that  estab- 
,  lished  rates  be  adhered  to  until  altered  by  action  of  the  Commis- 
sion or  the  filing  of  new  rates,  the  result  of  recognizing  such  a 
right,  it  was  said,  would  be 

"that  a  shipper  might  obtain  relief  upon  the  basis  that  the  estab- 
lished rate  was  unreasonable,  in  the  opinion  of  a  court  and  jury, 
and  thus  such  shipper  would  receive  a  preference  or  discrimination 
not  enjoyed  by  those  against  whom  the  schedule  of  rates  was  con- 
tinued to  be  in  force." 

The  counter  suggestion,  that  the  judgment  of  the  court  in  such 
a  suit  would  ipso  facto  change  the  scheduled  rate,  was  declared  to 
be  untenable : 

"For  if,  without  previous  action  by  the  Commission,  power  might 
be  exerted  by  courts  and  juries  generally  to  determine  the 
reasonableness  of  an  established  rate,  it  would  follow  that  unless 
all  courts  reached  an  identical  conclusion  a  uniform  standard  of 
rates  in  the  future  would  be  impossible,  as  the  standard  would 
fluctuate  and  vary,  dependent  upon  the  divergent  conclusions 
reached  as  to  reasonableness  by  the  various  courts  called  upon  to 
consider  the  subject  as  an  original  question.  Indeed  the  recog- 
nition of  such  a  right  is  wholly  inconsistent  with  the  administrative 
power  conferred  upon  the  Commission  and  with  the  duty,  which 
the  statute  casts  upon  that  body,  of  seeing  to  it  that  the  statutory 
requirement  as  to  uniformity  and  equality  of  rates  is  observed. 
Equally  obvious  is  it  that  the  existence  of  such  a  power  in  the 
courts,  independent  of  prior  action  by  the  Commission,  would  lead 
to  favoritism,  to  the  enforcement  of  one  rate  in  one  jurisdiction 
and  a  different  one  in  another,  would  destroy  the  prohibitions 


TProviding.  "that  any  person  *  *  *  claiming  to  be  damaged  by  any 
common  carrier  *  *  *  may  either  make  complaint  to  the  Commis- 
sion *  *  *  or  may  bring  suit  in  his  *  *  *  own  behalf  for  the 
recovery  of  the  damages  *  *  *  in  any  district  or  circuit  court  of  the 
United  States  of  competent  jurisdiction;  but  such  person  *  *  *  shall 
not  have  the  right  to  pursue  both  of  said  remedies,  and  must  in  each 
case  elect  which  one  of  the  two  methods  of  procedure  herein  provided  for 
he    *    *    *    will  adopt."  (24  Stat.  382.) 

"Since  this  decision,  §  16  has  been  amended  by  Act  of  June  18,  1910 
(36  Stat.  551),  so  as  to  allow  suit  on  an  award  of  reparation  by  the 
Commission  to  be  brought  in  a  state  court  of  general  jurisdiction  as  well 
as  a  federal  district  court.  Darnell  v.  Illinois  Central  R.  R.  Co.  (1912) 
225  U.  S.  243.  This  apparently  has  no  effect,  however,  on  the  original 
suit  for  damages  contemplated  by  §  9. 
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against  preferences  and  discrimination,  and  afford,  moreover,  a 
ready  means  by  which,  through  collusive  proceedings,  the  wrongs 
which  the  statute  was  intended  to  remedy  could  be  successfully 
inflicted." 

The  effect  of  §  9  was  thus  defined : 

"The  independent  right  of  an  individual  originally  to  maintain 
actions  in  courts  to  obtain  pecuniary  redress  for  violations  of  the 
act  conferred  by  the  ninth  section  must  be  confined  to  redress  of 
such  wrongs  as  can,  consistently  with  the  context  of  the  act,  be 
redressed  by  courts  without  previous  action  by  the  Commission."* 

This  case  has  been  quoted  from  at  length  because  it  is  the  foun- 
dation of  substantially  all  the  later  law  on  the  subject. 

It  was  followed  in  1910  by  Baltimore  &  Ohio  Railroad  Co.  v. 
Pitcairn  Coal  Co.10  In  that  case  mandamus  was  brought  by  a  ship- 
per against  the  railroad,  under  §  23  of  the  Act,  to  prevent  an  al- 
leged discrimination  in  the  distribution  of  coal  cars  pursuant  to  a 
regulation  of  the  carrier.  Although  by  the  terms  of  §  2311  this 
remedy  is  cumulative,  the  court  held  that  it  could  not  be  availed  of 
prior  to  a  finding  by  the  Commission  that  the  practice  was  unjustly 
discriminatory. 

This  result  was  based  largely  upon  the  considerations  which 
governed  the  decision  in  the  Abilene  case,  and  in  addition  upon  the 
amendment  to  §  15  of  the  Act  adopted  in  1906,12  whereby  the  Com- 
mission was  empowered,  not  only  to  determine  the  legality  of  the 
practice  complained  of,  but  to  direct  the  practice  to  be  followed  in 
the  future.     It  was  declared  that 

"to  give  to  §  23  the  broad  meaning  which  the  court  below  affixed 
to  it  would  be  to  destroy  or  render  inefficacious  the  remedial  pur- 
poses of  the  amendments  enacted  in  1906,     *     *     *     ." 

"(1906)  204  U.  S.  440,  442. 

"(1910)  215  U.  S.  481. 

"Section  10  of  Act  of  March  2,  1889  (25  Stat.  862),  concluding:  "Pro- 
vided, That  the  remedy  hereby  given  *  *  *  by  writ  of  mandamus  shall 
be  cumulative,  and  shall  not  be  held  to  exclude  or  interfere  with  other 
remedies  provided  by  this  Act  or  the  Act  to  which  it  is  a  supplement." 

XJ34  Stat.  589-  In  U.  S.  ex  rel.  Stony  Fork  Coal  Co.  v.  L.  &  N.  R.  R. 
Co.  (1912)  195  Fed.  88,  the  Commerce  Court  (two  judges  dissenting)  held 
the  doctrine  of  the  Pitcairn  case  inapplicable  to  a  petition  by  a  shipper 
alleging  that  the  defendant  carriers  refused  to  move  his  coal  at  all  under 
a  through  route  and  joint  rate  established  by  them,  and  issued  a  writ  of 
mandamus  under  §  23  without  prior  action  by  the  Commission.  This 
conclusion  finds  support  in  L.  &  N.  R.  R.  Co.  v.  Cook  Brewing  Co.  (1912) 
223  U.  S.  70,  83-84,  where  it  was  held  unnecessary  under  the  Abilene  rule 
for  a  shipper,  who  had  been  refused  transportation  of  liquor  into  dry 
territory  because  of  the  alleged  prohibition  of  a  state  statute,  to  go  to 
the  Commission  before  suing  for  a  mandatory  injunction  to  compel  such 
service. 
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In  Robinson  v.  Baltimore  &  Ohio  Railroad  Co.,19  the  defendant 
railroad  had  charged  50  cents  more  per  ton  for  the  shipment  of 
coal  loaded  from  a  wagon  than  from  a  tipple.  A  shipper  sued  in 
the  state  court  to  recover  as  damages  the  excess  paid  for  coal 
loaded  from  a  wagon,  alleging  that  the  rate  was  unjustly  discrimi- 
natory. But  as  the  rate  was  part  of  a  filed  and  published  schedule 
and  the  Commission  had  not  acted  in  the  premises,  it  was  held  that 
the  doctrine  of  the  Abilene  case  applied  and  the  action  did  not  lie. 

The  Robinson  case  goes  somewhat  farther  than  its  predeces- 
sors. It  was  urged  that  a  prior  decision  by  the  Commission  in  a 
proceeding  brought  by  another  shipper,  finding  the  rate  in  ques- 
tion to  be  unjustly  discriminatory,  should  have  been  judicially  no- 
ticed by  the  trial  court  under  §  1414  of  the  Act.  The  Supreme 
Court  overruled  this  contention,  holding  that  the  Commission's  de- 
cision should  have  been  introduced  in  evidence  if  relied  on;  but 
added  that : 

"The  result  *  *  *  would  have  been  the  same  had  the  decision 
been  properly  before  the  court.  An  examination  of  it  discloses 
that  it  did  not  contain  any  finding  or  direction  as  to  what,  if  any, 
reparation  should  be  made  because  of  prior  exactions  of  the  rate 
which  it  condemned.  It  did  find  that  the  complaining  party  in 
that  proceeding  had  been  injured  by  the  refusal  of  the  railroad 
company  to  furnish  cars  on  certain  occasions  for  the  shipment  of 
coal,  and  did  direct  that  reparation  therefor  be  made,  but  that  is 
without  bearing  here." 

This  might  be  taken  to  mean  that  a  reparation  order  in  favor  of 
some  other  shipper  would  have  sufficed.  But  since  a  shipper  who 
seeks  to  recover  for  unlawful  discrimination  must  prove  the  extent 
of  his  actual  damage,  and  cannot  claim  as  of  right  the  difference 
between  the  charges  paid  by  him  and  the  lowest  rates  charged  to 
others,15  a  finding  that  some  one  else  had  suffered  injury  to  a  cer- 
tain amount  would  have  little  if  any  bearing  upon  the  measure  of 
his  damages.  It  may  therefore  be  safely  inferred  from  the  pas- 
sage quoted  that  the  shipper  should  have  obtained  an  order  from 
the  Commission  awarding  a  specific  amount  of  reparation  to  him 

"(1912)  222  U.  S.  506. 

"Providing  that,  "The  Commission  may  provide  for  the  publication  of 
its  reports  and  decisions  *  *  *  and  such  authorized  publications  shall 
be  competent  evidence  of  the  reports  and  decisions  of  the  Commission 
therein  contained  in  all  courts  of  the  United  States  and  of  the  several 
States  without  any  further  proof  or  authentication  thereof"  (34  Stat.  589). 

"Penn.  R.  R.  Co.  v.  Internal  Coal  Co.   (1913)   230  U.  S.  184. 
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before  bringing  his  action  at  law.16  In  other  words,  the  Act  does 
not  contemplate  a  mixed  proceeding,  partly  judicial  under  §  9  and 
in  part  administrative  under  §  16:  if  the  shipper  has  to  go  before 
the  Commission  in  the  first  instance,  the  Commission  must  carry 
the  case  through  and  award  reparation  if  any  is  to  be  recovered, 
and  cannot  turn  that  function  over  to  the  court.  And  this  would 
presumably  be  true  whatever  the  character  of  the  damages 
claimed.168 

Unless  one  believes  that  the  court  when  confronted  by  the 
dilemma  of  doing  violence  to  the  language  of  a  single  section  or 
of  subverting  the  manifest  purpose  of  the  entire  Act,  must  needs 
choose  the  latter  alternative,  the  logic  of  the  Abilene  and  Robinson 
decisions  is  unanswerable.  If  a  carrier  may  be  mulcted  in  dam- 
ages for  not  departing  from  an  established  schedule  in  a  given  in- 
stance, it  may  surely  compromise  a  claim  for  such  damages  in  ad- 
vance of  action.     Whatever  the  measure  of  these  damages,  the 

"National  Pole  Co.  v.  Chicago  &  N.  W.  Ry.  Co.  (D.  C.  Wis.  1912) 
200  Fed.  185;  Franklin  v.  Phila.  &  R.  Ry.  Co.  (D.  C.  Pa.  1913)  203 
Fed.  134,  accord  as  to  damages  for  unreasonable  charges.  In  Lehigh  Val- 
ley R.  Co.  v.  Clark  (C.  C.  A.  3rd  C.  1913)  207  Fed.  717,  the  court  held 
that  as  the  findings  and  order  of  the  Commission  in  a  reparation  case  are 
prima  facie  evidence  only  "of  the  facts  therein  stated,"  a  finding  that 
a  former  rate  was  unreasonable  to  the  extent  it  exceeded  the  new  rate, 
and  an  order  for  reparation  to  the  amount  of  such  excess  payments, 
was  not  sufficient  to  make  a  prima  facie  case  for  the  shipper.  This  was  on 
the  theory  that  under  §  16  a  shipper  must  prove  actual  damage,  which 
would  not  amount  as  a  matter  of  law  to  the  difference  between  the  rate 
paid  and  a  reasonable  rate.  This  is  true  as  to  damages  for  rebates  or 
discriminations.  Penn.  R.  R.  Co.  v.  Internal.  Coal  Co.,  supra,  note  15. 
It  seems  less  applicable  to  actions  for  unreasonable  rates,  where  the  shipper 
may  well  be  regarded  as  damaged  at  the  moment  of  payment  to  the  ex- 
tent of  the  unreasonable  exaction.  Such  has  been  the  measure  of  damages 
commonly  applied  by  the  Commission.  Drinker,  The  Interstate  Com- 
merce Act,  §  314,  and  cases  cited ;  see  Fidelity  Lumber  Co.  v.  Great 
Northern  Ry.  Co.   (C.  C.  A.  9th  C.  1912)   193  Fed.  924. 

"'In  Joynes  v.  Penn.  R  R.  Co.  (1909)  17  I.  C.  C.  361,  the  Commission 
held  that  it  had  no  power  to  award  damages  for  preferences  in  the  use 
of  terminal  facilities,  but  that  its  jurisdiction  was  limited  to  so-called 
"rate  damages"  as  distinguished  from  "general  damages"  of  the  kind 
claimed,  which,  it  was  said,  could  only  be  recovered  in  the  courts.  In 
Hillsdale  Coal  &  Coke  Co.  v.  Penn.  R.  R,  Co.  (1912)  23  I.  C.  C.  186, 
however,  this  ruling  was  reversed  in  view  of  the  decision  in  Morrisdale 
Coal  Co.  v.  Penn.  R.  R.  Co.  (C.  C.  Pa.  1910)  176  Fed.  748,.  (C.  C.  A. 
3rd  C.  1910)  183  Fed.  929,  that  a  suit  for  damages  for  discriminatory  coal 
car  distribution  could  not  be  brought  originally  in  the  Circuit  Court;  and 
reparation  for  such  distribution  was  awarded,  the  Commission  neverthe- 
less expressing  grave  doubts  of  its  authority  in  the  premises.  This  ex- 
ercise of  jurisdiction  was  sustained  in  Jacoby  v.  Penn.  R.  R.  Co.  (D.  C. 
Pa.  1912)  200  Fed.  989,  the  court  holding  that  the  Act  made  no  distinction 
between  "rate"  and  "general"  damages  but  gave  the  Commission  original 
jurisdiction  as  to  both  in  discrimination  cases.  Since  the  affirmance  of 
the  Morrisdale  decision  by  the  Supreme  Court,  (1913)  230  U.  S.  3°4 
(discussed  infra),  this  result  seems  hardly  open  to  question. 
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consequence  of  permitting  their  payment  would  be  to  allow  the  car- 
rier to  prefer  the  aggrieved  shipper  to  all  other  similarly  circum- 
stanced, and  thus  to  create  a  discrimination  and  give  a  rebate — the 
very  practices  which  the  Act  was  particularly  designed  to  abolish. 

The  rule  of  the  Pitcairn  case  follows  of  necessity  from  that  of 
the  other  two.  Carriers  must  file  schedules  of' regulations  and 
practices  as  well  as  of  rates,  and  a  departure  from  the  practice  thus 
established  is  made  an  offence  equally  with  rebating.17  There  is 
no  more  reason  in  one  case  than  in  the  other  for  permitting  such 
a  departure  under  the  sanction  of  judicial  process. 

Underlying  these  particular  reasons,  however,  is  the  court's 
conviction  that  the  Interstate  Commerce  Commission  is,  in  law  and 
in  fact,  the  proper  body  to  pass  on  administrative  questions  arising 
under  the  Act — t.  e.,  questions  as  to  which  the  Act  prescribes  no 
definite  rule  of  action,  but  merely  provides  the  tests  of  "reasonable- 
ness," "preference,"  or  "discrimination"  under  "substantially  simi- 
lar circumstances  and  conditions."18  These  are  questions  of  fact ; 
and  undoubtedly  it  was  in  part  because  of  the  assumed  unfitness  of 
a  court  or  jury  to  pass  on  questions  of  this  nature  that  the  Com- 
mission was  created.  That  body  acts  in  such  matters  as  a  jury, 
and  more;  its  findings  cannot  be  upset  by  the  courts  if  they  have 
any  substantial  evidence  to  support  them,19  and  it  deals  alike  with 
individual  complaints  and  general  rates  and  practices,  and  both 
awards  reparation  for  past  misconduct  and  prescribes  a  rule  for 
the  future.  In  view  of  the  nature  and  powers  of  the  Commission, 
the  court  naturally  imputed  to  Congress  the  purpose  of  confiding 
to  it  exclusive  original  jurisdiction  of  such  problems. 

The  powers  of  the  Commission  over  past  as  well  as  present  and 
continuing  rates  and  practices,  asserted  by  Mr.  Justice  White  in 
the  Abilene  case,20  is  attested  by  two  recent  decisions. 

In  Mitchell  Coal  and  Coke  Co.  v.  Pennsylvania  Railroad  Co.,21 
decided  last  June,  the  shipper  claimed  damages  for  the  payment  of 
alleged  rebates  to  other  coal  companies  in  the  same  field.  The  pub- 
lished tariff  named  the  rate  from  station  to  destination,  but  it  was 
usually  construed  to  include  the  haul  from  the  mines  within  the 

"See  §  6  as  amended  by  Act  of  June  29,  1006  (34  Stat.  586). 

"See  §§  1,  2  and  3  of  original  Act  (24  Stat.  379,  380)  with  amendments 
of  June  29,  1906  (34  Stat.  584),  and  June  18,  1910  (36  Stat.  544). 

"I.  C.  C.  v.  Union  Pac.  R.  R.  Co.  (1912)  222  U.  S.  541,  548,  550;  I.  C. 
C.  r.  Louisville  &  Nashville  R.  R  Co.   (1913)  227  U.  S.  88. 

,0(i9O7)  204  U  S.  426,  442. 

a09i3)   230  U.  S.  247. 
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district  and  was  so  applied  on  all  shipments  made  by  the  plaintiff 
as  well  as  its  competitors.  The  carrier  had  paid  to  many  of  these 
companies  a  so-called  trackage  or  lateral  allowance  as  compensa- 
tion for  hauling  cars  from  their  mines  to  the  station.  Upon  its 
refusal  to  make  such  allowance  to  the  plaintiff,  this  action  was 
brought  in  the  district  court.  The  carrier  sought  to  justify  the  al- 
lowance, contending  that  because  of  dissimilar  conditions  it  could 
itself  haul  plaintiff's  cars  from  the  mines  but  could  not  do  so  eco- 
nomically for  the  other  shippers. 

The  court,  regarding  as  proper  the  construction  of  the  rate  as 
from  mine  to  destination,  held  (Mr.  Justice  Pitney  dissenting)  that 
whether  or  not  the  allowance  was  proper  was  an  administrative 
question  for  the  Commission  to  pass  on,  and  hence  that  the  action 
did  not  lie.  It  was  said  that  since  "the  legal  quality  of  the  practice 
complained  of"  was  not  "definitely  fixed  by  the  statute,"  the  legal- 
ity of  the  allowance  depended  upon  its  reasonableness : 

"But  to  determine  that  question  involves  a  consideration  and  com- 
parison of  many  and  various  facts  and  calls  for  the  exercise  of 
the  discretion  of  the  rate-regulating  tribunal.  The  courts  have  not 
been  given  jurisdiction  to  fix  rates  or  practices  in  direct  proceed- 
ings, nor  can  they  do  so  collaterally  during  the  progress  of  a  law- 
suit    *     *     *     ."" 

The  further  feature  of  the  case,  that  the  claim  was  "based  upon 
the  unreasonableness  of  past  rates  and  discontinued  practices," 
gave  rise  to  the  assertion  that  nothing  was  presented  but  a  judicial 
question  for  the  courts  to  decide.  This  contention  was  decisively 
overruled,  the  court  pointing  out  that  the  "rate-regulating  discre- 
tion" was  equally  involved  in  dealing  with  past  and  with  present 
rates,  and  that  the  courts  had  no  more  authority  to  declare  un- 
reasonable a  former  rate  lawfully  established  than  a  present  one. 

In  Morrisdale  Coal  Co.  v.  Pennsylvania  Railroad  Co.,23  the 
matter  complained  of  as  undue  discrimination  was  a  long  abandoned 
method  of  coal  car  distribution  which  operated  to  the  alleged  in- 
jury of  the  complaining  shipper.  Here  too  the  court  held  (Mr. 
Justice  Pitney  again  dissenting)  that  a  prior  finding  by  the  Com- 
mission that  the  practice  was  unreasonable  was  essential  to  the 
cause  of  action. 

The  power  to  investigate,  and  award  reparation  for,  past  mis- 
conduct is  thus  seen  to  be  plenary,  and  not  merely  incidental  to  the 
power  to  deal  with  existing  abuses ;  and  so  defined,  it  is  exclusive. 

"Ibid.  p.  255. 
"(1913)  230  U.  S.  304. 


ENFORCEMENT  OF  THE  COMMERCE  ACT.      219 

The  court  has  thus  definitely  rejected  the  distinction  urged  by  Mr. 
Justice  Pitney  in  his  dissenting  opinion,24  that  questions  of  admin- 
istration necessarily  relate  solely  to  the  present  and  future,  and  not 
to  the  past.  The  determining  factor  is  the  nature  of  the  problem 
presented,  and  not  its  place  in  point  of  time.25 

The  above  cases  all  rest  on  the  circumstance  that  questions  of 
an  administrative  nature  were  involved.  Where  no  administrative 
question  is  presented,  the  situation  is  governed  by  the  rule  laid 
down  in  Pennsylvania  Railroad  Co.  v.  International  Coal  Mining 
Co.,26  decided  on  the  same  day  as  the  two  cases  last  cited.  There 
the  carrier  had  collected  the  published  tariff  rate  on  all  coal  but 
differentiated  between  "free  coal"  and  "contract  coal"  (t.  e.,  coal 
already  sold  for  future  delivery),  refunding  on  the  latter  a  certain 
sum  to  the  shippers.  The  published  tariffs  made  no  distinction 
between  contract  and  free  coal,  but  named  one  rate  for  both.  It 
was  consequently  held  that  a  shipper  who  had  not  received  such 
rebates  and  had  been  damaged  by  their  payment  to  others,  could 
recover  his  damages  in  an  action  at  law  without  prior  action  by  the 
Commission  in  the  premises. 

Here  the  preference  complained  of  was  a  departure  from  a 
filed  and  published  rate ;  and  that  was  unlawful  as  a  matter  of  law. 
Consequently  it  was  immaterial  whether  a  difference  in  rates  could 
have  been  made  between  free  and  contract  coal,  since  "none  was 
made  in  the  only  way  in  which  it  could  have  been  lawfully  done." 
There  was,  therefore,  "no  call  for  the  exercise  of  the  rate-regu- 
lating discretion  of  the  administrative  body"  to  determine  that 
purely  academic  question. 

Cases  are  likely  to  arise  where  the  question  whether  the  illegal- 
ity of  the  carrier's  conduct  is  matter  of  law  or  of  fact  will  prove  a 

"Ibid.  p.  267. 

"In  this  respect  the  administrative  function  of  the  Commission  is 
broader  than  the  legislative,  as  distinguished  from  the  judicial,  function  of 
such  a  body,  which  "looks  to  the  future"  exclusively.  Prentis  v.  Atlantic 
Coast  Line  R  R.  Co.  (1908)  211  U.  S.  210,  226.  Indeed,  the  Commission's 
administrative  duties  may  be  said  to  partake  of  the  legislative,  executive, 
and  judicial  functions.  I.  C.  C.  v.  Goodrich  Transit  Co.  (1912)  224  U.  S. 
194,  214;  Proctor  &  Gamble  Co.  v.  United  States  {1912)  225  U.  S.  282,  296. 
The  constitutionality  of  delegating  such  power  to  one  body  can  no  longer 
be  questioned  in  view  of  the  Supreme  Court's  liberal  attitude  toward  the 
theoretical  separation  of  powers  required  by  the  Constitution,  Art.  ill,  §  1. 
Union  Bridge  Co.  v.  United  States  (1907)  204  U.  S.  364;  Oceanic  Steam 
Nav.  Co.  v.  Stranahan  (1909)  214  U.  S.  320;  United  States  v.  Grimaud 
(1911)  220  U.  S.  506;  I.  C.  C.  v.  Goodrich  Transit  Co.,  supra.  For  a  dis- 
cussion of  the  general  question,  see  Pound,  "Justice  According  to  Law,*' 
14  Columbia  Law  Rev.   12-26. 

"(1913)  230  U.  S.   184. 
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close  one.  It  is  believed,  however,  that  the  test  adopted  in  the 
International  Coal  Mining  Co.  case  will  solve  nearly  all  such  diffi- 
culties. For  example:  carriers  frequently  give  a  month's  credit 
or  even  more  to  regular  shippers.  If  the  rules  governing  the  ex- 
tension of  credit  are  set  forth  in  the  published  tariffs,  the  question 
of  the  legality  of  the  practice — i.  e.,  whether  it  was  an  undue  pref- 
erence to  the  shippers  thus  favored — might  well  be  held  to  depend 
upon  its  reasonableness,  and  thus  to  be  in  the  primary  cognizance 
of  the  Commission.  But  the  giving  of  credit  not  so  named  in  the 
tariffs  would  seem  to  be  a  departure  from  the  filed  and  published 
schedule,  and  therefore  unlawful  per  se  as  a  secret  rebate.27  Since 
the  carrier  has  failed  to  provide  for  credit  in  the  only  lawful  way, 
the  reasonableness  of  the  practice  is  not  in  issue.  For  the  printed 
schedule  is  designed  to  cover  all  the  relations  between  shipper  and 
carrier  under  the  Act,  and  anything  outside  its  four  corners  is 
anathema  and  void.28 

Again:  the  propriety  of  lateral  allowances  is  intrinsically  an 
administrative  question.29  But  an  allowance  to  a  consignee  for 
hauling  his  freight  in  wagons  from  station  to  warehouse,  if  not 
granted  in  accordance  with  the  printed  schedule,  involves  a  de- 
parture from  the  published  rate  which  no  ruling  by  the  Commis- 
sion could  validate,  and  is  therefore  "a  gift — a  rebate — a  thing 
ipso  facto  illegal  and  prohibited  by  the  statute."30 

These  instances  suggest,  however,  a  possible  qualification  of  this 
test.  Some  practices  have  been  judicially  condemned  as  unjustly 
discriminatory  per  se,  whether  contained  in  the  printed  schedule 
or  not.  Thus,  a  carrier  may  not  charge  railroads  less  than  it  charges 
other  shippers  for  transporting  coal,30*  nor  sell  transportation  for 

"See  United  States  v.  Hocking  Valley  Ry.  Co.  (D.  C.  Oh.  191 1)  194 
Fed.  234;  United  States  v.  Sunday  Creek  Co.  (D.  C.  Oh.  191 1)  194  Fed.  252. 

^Chicago  &  Alton  R.  R.  Co.  v.  Kirby  (1912)  225  U.  S.  155,  holding 
that  a  contract  to  expedite  a  particular  shipment,  although  for  an  extra 
compensation,  was  void  as  a  preference  because  not  provided  for  in  the 
tariffs. 

^Mitchell  Coal  Co.  v.  Penn.  R.  R.  Co.,  supra. 

'"Ibid,  260-261;  see  Wight  v.  United  States   (1897)   167  U.  S.  51* 

"*X  C.  C.  v.  Bait.  &  Ohio  R.  R.  Co.  (1912)  225  U.  S.  326.  Here  the 
order  of  the  Commission,  it  was  said,  "was  not  merely  administrative,  but 
proceeded  from  a  construction  of  §§2  and  3,"  and  hence  was  one  which 
the  Commerce  Court  had  power  to  review.  225  U.  S.  326,  340.  The 
opinion  in  I.  C.  C.  v.  Del.,  L.  &  W.  R.  R.  Co.  (1911)  220  U.  S.  235. 
254-256,  on  the  other  hand,  indicates  that  the  legality  of  a  discrimination 
in  rates  against  forwarding  agents  may  depend  upon  circumstances  within 
the  exclusive  cognizance  of  the  Commission  even  though  the  Act  does 
not  authorize  such   discrimination,— an   anomalous   result   if   true. 
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advertising.30"  Decisions  of  this  sort  apparently  proceed  upon  the 
theory  that  the  conduct  complained  of  is  illegal  as  matter  of  law, 
regardless  of  surrounding  circumstances.  Where  this  is  so,  since 
no  ruling  by  the  Commission  could  legalize  the  violation  of  the 
statute,  there  seems  to  be  nothing  for  the  administrative  discretion 
of  that  body  to  act  upon.  In  that  situation  it  would  seem  useless 
to  require  the  shipper  to  obtain  an  order  by  the  Commission  before 
bringing  his  action  at  law  for  damages  or  mandamus.  In  every  ac- 
tion brought  without  such  a  ruling,  the  court  must  first  decide 
whether  the  complaint  alleges  facts  amounting  in  law  to  a  clear  in- 
fringement of  the  Act  in  order  to  determine  its  own  jurisdiction ; 
and  if  our  reasoning  is  sound,  this  question  cannot  always  depend 
solely  on  whether  a  departure  from  the  schedule  is  involved.  That 
is  too  narrow  a  test  to  meet  all  cases.  A  carrier  should  not  be  al- 
lowed to  convert  a  plain  violation  of  law  into  an  administrative 
problem  simply  by  filing  a  schedule  setting  forth  the  illegal  practice 
in  terms. 

Hence  the  unqualified  statement  that  questions  of  discrimina- 
tion or  preference  are  always  administrative  in  character  is  perhaps 
too  broad.  The  test  may  rather  be,  whether  or  not  the  case  pre- 
sents any  question  upon  which  the  finding  of  the  Commission  would 
be  conclusive  as  a  finding  of  fact.  If  it  does,  it  involves  matters  of 
administration  with  which  the  Commission  alone  can  deal;  but  if 
not,  a  court  should  be  competent  to  handle  the  problem  de  novo, 
like  any  other  judicial  question.  This  possible  limitation  on  the 
Abilene  principle,  while  largely  a  matter  of  conjecture  until  reduced 
to  certainty  by  the  Supreme  Court,300  cannot  be  wholly  ignored  in 
determining  the  true  scope  of  that  doctrine. 

^Chicago,  Ind.  &  L.  Ry.  Co.  v.  United  States  (1911)  219  U.  S.  486,  496. 
Although  in  this  case  the  alternative  mode  of  payment  by  advertising 
apparently  was  not  set  out  in  the  tariffs,  the  court  seemed  to  consider  such 
payment  unlawful  as  in  violation  of  §  2  regardless  of  that  fact.  The 
Commission  here  had  requested  that  the  suit  be  brought,  but  had  made 
no  order. 

McOur  suggestion  is  supported,  however,  by  a  comparison  of  the  Pit- 
cairn  case  (1910)  215  U.  S.  481,  and  I.  C.  C.  v.  111.  Cent.  R.  R.  Co.  (1910) 
215  U.  S.  452,  where  substantially  the  same  tests  were  applied  in  determin- 
ing whether  a  court  could  act  without  a  prior  finding  by  the  Commission 
and  whether  an  order  by  that  body  could  be  set  aside  by  the  court.  See 
Morrisdale  Coal  Co.  v.  Penn.  R.  R.  Co.  (1913)  230  U.  S.  304,  313.  See 
also  Chicago  &  A.  Ry.  Co.  v.  United  States  (C.  C.  A.  7th  C.  1907)  156 
Fed.  558,  560,  where  it  is  said  that  publication  of  a  schedule  "could  not 
save  what  is  a  rebate  from  being  found  to  be  a  rebate"  by  the  court; 
American  Sugar  Ref.  Co.  v.  Del.,  L.  &  W.  R.  R.  Co.  (C.  C.  A.  3rd  C. 
1913)  207  Fed.  733,  742,  where  it  is  stated  that  unjust  discriminations  or 
undue  preferences  may  be  punished  "as  direct  violations  of  law,  without 
reference  to  the  administrative  functions  of  the  Commerce  Commission ;" 
and  La.  &  P.  Ry.  Co.  v.  United  States  (1913)  209  Fed.  244,  250,  where 
the  question  is  expressly  left  open  by  the  Commerce  Court. 
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The  attempt  has  also  been  made  in  the  federal  courts  to  enjoin 
the  filing,  publication  or  enforcement  of  a  new  interstate  rate  as 
unreasonable,  without  prior  action  by  the  Commission.  The  Cir- 
cuit Courts  of  Appeals  have  divided  on  this  question ;  and  the  Su- 
preme Court  has  not  yet  been  called  upon  to  settle  it.  By  the 
weight  of  authority,  the  court  has  no  jurisdiction  thus  to  anticipate 
a  determination  by  the  Commission,  even  pending  action  by  that 
body.31  Only  once32  has  it  been  said  that  a  court  has  jurisdiction 
to  restrain  in  the  absence  of  a  pending  or  contemplated  complaint 
before  the  Commission,  or  itself  to  pass  on  the  question  of  reason- 
ableness. And  in  the  case  last  cited  (in  which  such  a  complaint 
actually  was  in  contemplation)  the  court  refused  to  exercise  the 

In  Stony  Fork  Coal  Co.  v.  L.  &  N.  R.  R.  Co.  supra  (note  12),  at 
p.  94,  the  Commerce  Court  based  its  jurisdiction  originally  to  issue 
mandamus  upon  the  proposition  that  the  violation  charged  was  of  a  legal 
duty  "so  plain  and  so  independent  of  previous  administrative  action  of  the 
Commission  as  not  to  require  a  prerequisite  exertion  of  power  by  that 
body"  and  hence  within  the  exception  to  the  rule  laid  down  in  the 
Pitcairn  case,  215  U.  S.  481,  499.  And  in  L.  &  N.  R.  R.  Co.  v.  Cook 
Brewing  Co.,  supra  (note  12),  where  notice  of  refusal  to  ship  into  dry 
territory  had  been  filed  with  the  Commission,  it  was  said  that  the  alleged 
discrimination  depended  upon  "a  question  of  general  law  for  a  judicial 
tribunal,  and  one  not  competent  for  the  Commission  as  a  purely  adminis- 
trative body."     223  U.  S.  70,  84. 

"Columbus  I.  &  S.  Co.  v.  Kanawha  &  M.  Ry.  Co.  (C.  C.  A.  4th  C.  1910) 
178  Fed.  261;  Houston  Coal  &  Coke  Co.  v.  Norfolk  &  W.  Ry.  Co. 
(C.  C.  A.  4th  C.  1910)  178  Fed.  266;  Atlantic  Coast  Line  R.  R.  Co.  v. 
Macon  Grocery  Co.  (C.  C.  A.  5th  C.  1909)  166  Fed.  206;  Wickwire  Steel 
Co.  v.  N.  Y.  C.  &  H.  R.  R.  Co.  (C.  C.  A.  2nd  C.  iqio)  181  Fed.  316. 
Contra,  Northern  Pac.  Ry.  Co.  v.  Pac.  Coast  Lumber  Mfrs.  Assn.  (C.  C. 
A.  9th  C.  1908)  165  Fed.  1 ;  Union  Pac.  R.  R.  Co.  v.  Ore.  &  Wash.  Lum- 
ber Mfrs.  Assn.  (C.  C.  A.  9th  C.  1908)  165  Fed.  13;  M.  C.  Kiser  Co.  v. 
Central  of  Ga.  Ry.  Co.   (C.  C.  Ga.  1907)   1.58  Fed.  193. 

In  the  Atlantic  Coast  Line  case,  supra,  the  decree  of  the  Circuit  Court 
of  Appeals  dismissing  the  bill  for  want  of  jurisdiction  under  the  Inter- 
state Commerce  Act  was  affirmed  by  the  Supreme  Court  on  other  grounds, 
and  "without  expressing  an  opinion  as  to  the  merits  of  the  reasoning' 
upon  which  the  judgment  below  was  based.  Mr.  Justice  Harlan,  dissenting, 
declared  that  the  case  could  have  been  disposed  of,  and  the  same  result 
reached,  on  the  authority  of  the  Pitcairn  case.  Macon  Grocery  Co.  v. 
Atlantic  Coast  Line  R  R.  Co.   (1910)  215  U.  S.  501,  510,  511. 

It  has  been  held,  indeed,  that  a  court  may  stay  such  a  suit  pending  an 
application  to  the  Commission  to  determine  the  reasonableness  of  the 
proposed  rate,  and  upon  a  determination  thereof  in  the  shipper's  favor  may 
enjoin  the  rate.  Southern  Railway  Co.  v.  Tift  (1907)  206  U.  S.  428- 
In  the  case  cited,  however,  the  court  recognized  the  difficulty  of  recon- 
ciling the  view  that  an  injunction  may  issue  before  the  Commission  has 
acted  with  the  principle  of  the  Abilene  case.  206  U.  S.  428,  437.  And 
since  the  amendment  of  1910  to  §15  (36  Stat.  551)  giving  the  Commission 
power  to  suspend  new  rates  pending  a  hearing,  it  may  be  doubted  whether 
the  doctrine  of  the  Tift  case  would  be  followed. 

"Jewett  Bros.  v.  Chicago  M.  &  St.  P.  Ry.  Co.  (C.  C.  S.  Dak.  1907) 
156  Fed.  160. 
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jurisdiction  which  it  claimed,  on  the  ground  that  the  Commission 
would  then  have  nothing  left  to  decide.  This  reductio  ad  absurdum 
demonstrates  the  soundness  of  the  prevailing  view, — that  the  Act 
contemplated  the  filing  of  a  rate  and  its  enforcement  without  ju- 
dicial interference,  and  left  to  the  Commission  the  task  of  determin- 
ing its  reasonableness.  Indeed,  if  the  Interstate  Commerce  Com- 
mission has  sole  primary  jurisdiction  of  an  action  for  damages  re- 
sulting from  a  rate  already  in  force,  a  fortiori  it  has  of  a  complaint 
concerning  a  future  rate,  where  even  according  to  Justice  Pitney's 
distinction  heretofore  mentioned  the  question  presented  is  wholly 
an  administrative  one.  Especially  is  this  so  now  that  the  Com- 
mission, under  §  15,  may  suspend  a  new  rate  pending  an  investi- 
gation of  its  reasonableness. 

The  result  of  the  civil  cases  may  be  thus  summarized : 

(1)  An  action  for  damages  for  unreasonable  or  discriminatory 
practices  or  rates,  or  a  petition  for  mandamus  to  compel  the  aban- 
donment of  a  discriminatory  or  preferential  rate  or  practice,  does 
not  lie  unless  founded  on  an  order  by  the  Commission  determining 
the  question  of  fact  in  the  shipper's  favor,  and  awarding  the  par- 
ticular reparation  or  decreeing  the  particular  relief  demanded. 

(2)  Such  an  order  may  not  be  necessary,  however,  if  the  dis- 
crimination charged  is  illegal  per  se  and  as  matter  of  law. 

(3)  Suit  may  be  brought  without  prior  action  by  the  Commis- 
sion to  recover  damages  for,  or  (probably)  to  compel  the  relin- 
quishment of,  a  rate  or  practice  not  according  to  the  filed  and  pub- 
lished schedule. 

(4)  By  the  better  view,  a  suit  to  restrain  the  enforcement  of  a 
proposed  advance  or  change  in  rates  as  unreasonable  is  not  main- 
tainable either  before  or  pending  action  by  the  Commission. 

Criminal  Prosecutions. 

Until  the  past  year,  no  serious  attempt  had  been  made  to 
extend  the  Abilene  rule  to  criminal  cases.  To  be  sure,  prosecu- 
tions for  violations  of  the  Act  had  been  numerous.  Almost  with- 
out exception,  however,  these  had  been  for  rebating,  overcharges, 
and  other  departures  from  the  filed  and  established  rate.33     Such 

"Giving  and  accepting  rebates :  Chicago  &  Alton  Ry.  Co.  v.  United 
States  (C.  C.  A.  7th  C.  1907)  156  Fed.  558;  affirmed  without  opinion  (1909) 
212  U.  S.  563;  N.  Y.  C.  R.  R.  Co.  v.  United  States  (1009)  212  U.  S.  481, 
Soo  (2  cases)  ;  United  States  v.  N.  Y.  C.  R.  R.  Co.  (1909)  212  U.  S.  509; 


224  COLUMBIA  LAW  REVIEW. 

cases,  as  we  have  seen,  present  no  opportunity  for  the  exercise 
of  administrative  discretion.  Whether  or  not  they  involve  viola- 
tions of  the  Act  is  in  each  instance  a  question  of  law  which,  if 
raised  in  a  civil  suit,  could  be  determined  without  invoking  the 
powers  of  the  Commission. 

A  few  decisions  in  the  district  courts  have  gone  farther  than 
this,  and  sustained  indictments  for  unjust  discrimination  where 
no  finding  by  the  Commission  was  alleged.34  In  only  one  of 
these,36  however,  was  the  authority  of  the  Abilene  case  relied  on 
in  defence ;  and  the  grounds  on  which  the  court  distinguished  that 
case  were  at  least  questionable. 

The  question  whether  an  indictment  for  unreasonable  rates, 
unlawful  preferences  or  unjust  discriminations  is  maintainable 
without  a  prior  finding  by  the  Commission  against  the  carrier  on 
these  issues  was  therefore  res  nova  until  quite  recently.  It  was 
settled  by  the  Supreme  Court  in  United  States  v.  Pacific  and  Arctic 
Co.,86  decided  in  April  last. 

That  was  an  indictment  against  the  principal  railway  company 
in  Alaska  and  three  steamship  companies  operating  between  Seattle, 
Vancouver,  and  Skagway,  Alaska,  alleging  unjust  discrimination 
in  the  transportation  of  passengers  and  freight  as  against  the  Hum- 
boldt Steamship  Company,  a  competitor  of  the  defendant  steam- 
ship lines.  It  was  charged  that  the  defendants  had  entered  into 
an  arrangement  for  the  through  billing  of  freight  and  passengers 
from  the  southern  ports  to  points  on  the  Yukon  at  a  joint  through 
rate,  but  that  the  defendant  railroad  had  refused  without  cause 
to  make  such  an  arrangement  with  the  Humboldt  Company,  and 
consequently  charged  that  company  from  5  to  30%  more  for  carry- 
ing freight  than  it  received  from  the  defendant  steamship  com- 
panies under  the  joint  through  rate. 

The  district  court  sustained  a  demurrer  to  the  indictment  on 
the  ground  that  it  lacked  jurisdiction  to  entertain  the  questions 

United  States  v.  Miller  (1912)  223  U.  S.  599;  Great  Northern  Ry.  Co.  v. 
United  States  (1908)  208  U.  S.  452;  Armour  Packing  Co.  v.  United  States 
(1908)  209  U.  S.  56;  Wight  v.  United  States  (1897)  167  U.  S.  512.  Over- 
charging: United  States  v.  Texas  &  P.  R.  R.  Co.  (C.  C.  La.  191 1)  185 
Fed.  820. 

"United  States  v.  DeCoursey  (D.  C.  N.  D.  N.  Y.  1897)  82  Fed.  302: 
United  States  v.  Vacuum  Oil  Co.  (D.  C.  W.  D.  N.  Y.  1907)  153  Fed. 
598,  605;  United  States  v.  Hocking  Valley  Ry.  Co.  (D.  C.  Oh.  1911)  194 
Fed.  234;  United  States  v.  Sunday  Creek  Co.  (D.  C.  Oh.  191 1)  194  Fed. 
252.  In  each  of  these  except  the  Vacuum  Oil  Co.  case,  the  indictment 
could  have  been  sustained  as  charging  a  rebate. 

""United  States  v.  Vacuum  Oil  Co.,  supra. 

"(1913)   228  U.  S.  87. 
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involved  until  the  alleged  discrimination  had  been  passed  upon  by 
the  Commission.  This  ruling  was  upheld  by  the  Supreme  Court, 
which  expressly  held  that  the  principle  of  the  Abilene  and  Pitcairn 
cases  was  equally  applicable  to  criminal  and  to  civil  proceedings. 

It  was  urged  by  the  Government  in  argument  that  the  Inter- 
state Commerce  Act  made  no  provision  for  the  effect  of  a  finding 
by  the  Commission  in  criminal  cases;  that  if  such  finding  were 
ineffectual,  it  would  be  vain  to  require  it;  that  to  make  it  con- 
clusive or  prima  facie  evidence  was  unwarranted  by  the  Act  and 
perhaps  in  violation  of  the  Sixth  Amendment.  It  was  further 
pointed  out  that  such  an  administrative  finding  must  be  equally 
effective  whether  against  the  defendant  or  for  him ;  and  if  a 
finding  in  his  favor  could  be  set  up  in  bar  to  a  prosecution,  the 
Interstate  Commerce  Commission  would  become  "practically  the 
court  of  final  criminal  jurisdiction."  The  court's  answer  to  these 
arguments  is  worth  quoting: 

"The  contentions  of  the  Government  would  be  formidable  in- 
deed if  the  Interstate  Commerce  Act  was  entirely  criminal.  But 
it  is  more  regulatory  and  administrative  than  criminal.  It  has, 
it  is  true,  a  criminal  provision  against  violation  of  its  requirements, 
but  some  of  its  requirements  may  zcell  depend  upon  the  exercise 
of  the  administrative  power  of  the  Commission.  This  view  avoids 
the  consequences  depicted  by  the  Government.  It  keeps  separate 
the  civil  and  criminal  remedies  of  the  act,  each  to  be  exercised 
in  its  proper  circumstances.  It  makes  the  Interstate  Commerce 
Act  what  it  was  intended  to  be  and  defined  to  be  in  the  cases  cited 
by  the  District  Court,  to-wit :  Texas  &  Pacific  Ry.  Co.  v.  Abilene 
Cotton  Oil  Co.  and  Baltimore  &  Ohio  Railroad  Co.  v.  Pitcairn 
Coal  Co.,  supra.  And  it  would  in  our  judgment  be  an  erroneous 
view  to  take  that  the  great  problems  which  the  act  was  intended 
to  solve  and  the  great  purposes  it  was  intended  to  effect  should  be 
considered  of  less  consequence  than  the  facility  which  should  be 
given  to  some  particular  remedy,  civil  or  criminal.  We  need  not 
extend  the  discussion.  The  purpose  of  the  Interstate  Commerce 
Act  to  establish  a  tribunal  to  determine  the  relation  of  commu- 
nities, shippers  and  carriers  and  their  respective  rights  and  obli- 
gations dependent  upon  the  act  has  been  demonstrated  by  the  cited 
cases,  and  also  the  sufficiency  of  its  powers  to  deal  with  the  cir- 
cumstances set  forth  in  the  indictment."     (Italics  ours.)37 

This  passage,  particularly  the  italicized  portion,  seems  to  sug- 
gest at  least  that  in  cases  of  this  class,  involving  questions  of  un- 
reasonableness and  discrimination,  there  is  no  offence  until  the 
Interstate  Commerce  Commission  has  made  an  order  altering  the 

"Ibid.  p.  107. 
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rate  or  practice  complained  of  and  that  order  has  been  violated. 
In  other  words,  a  discriminatory  or  unreasonable  rate  or  practice 
is  not  a  criminal  violation  of  the  Act  unless  persisted  in  after  its 
cessation  has  been  decreed  by  the  Commission. 

Nor  is  there  any  question  that  the  court  intends  the  same  tests 
of  jurisdiction  to  apply  hereafter  in  criminal  as  in  civil  cases. 
In  Mitchell  Coal  Co.  v.  Pennsylvania  Railroad  Co.,38  an  action  for 
damages,  plaintiff  relied  on  an  earlier  criminal  case89  where  the 
Supreme  Court,  without  preliminary  action  by  the  Commission, 
held  that  a  certain  allowance  to  a  consignee  was  a  rebate  and  pun- 
ishable under  the  Statute.  The  court,  however,  distinguished  that 
case,  not  as  a  criminal  prosecution,  but  simply  because  it  involved 
a  departure  from  the  published  rate  which  was  ipso  facto  illegal. 
The  act  complained  of,  it  was  said,  was  therefore  one  "for  which 
the  guilty  carrier  was  subject  to  criminal  indictment,  and  for 
which  damages  could  have  been  awarded  on  the  civil  side  of  the 
court."40  In  other  words,  if  under  a  given  state  of  facts  a  ruling 
by  the  Commission  is  an  essential  preliminary  to  a  civil  suit,  it  is 
equally  indispensable  to  a  criminal  prosecution;  and  vice  versa. 
The  body  of  law  worked  out  in  private  suits  may  therefore  be 
transferred  and  applied  without  change  to  the  criminal  side  of  the 
docket. 

The  first  objection  to  this  result  is  that  it  seems  to  ignore  the 
plain  provisions  declaring  all  such  rates  and  practices  unlawful 
and  in  violation  of  the  Act,41  and  making  all  violations  of  the  Act 
punishable  offenses.42  The  court  apparently  was  not  blind  to  this 
seeming  obstacle.  But  again  it  found  itself  confronted  by  the 
dilemma  presented  in  the  Abilene,  Pitcairn  and  Robinson  cases — 
that  of  adhering  to  the  strict  language  of  a  particular  provision 
or  of  interpreting  that  provision  in  the  light  of  the  Act  as  a  whole. 
In  view  of  its  previous  course  in  that  situation,  its  choice  of  the 
latter  alternative  is  not  surprising. 

It  cannot  be  denied,  however,  that  the  decision  in  effect  wipes 
out  the  criminal  efficacy  of  the  provisions43  requiring  reasonable- 

**Supra. 

"Wight  v.  United  States  (1897)  167  U.  S.  512. 

40(i9i3)   230  U.   S.  247,  261. 

41§§  1,  2  and  3,  note  18  supra. 

*%  10  as  amended  (25  Stat.  857)  ;  (36  Stat.  549).  See  also  §  1  of  the 
Elkins  Act  (32  Stat.  847)  as  amended  in  1906  (34  Stat.  587),  expressly 
making  discrimination  a  misdemeanor. 

"Notes  41  and  42  supra. 
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ness  and  forbidding  preference  and  discrimination.  When  the 
rate  or  practice  complained  of  is  brought  before  the  Commission, 
that  body,  if  it  finds  the  complaint  justified,  will  order  a  new  rate 
or  regulation  filed.  And  when  filed  it  is  to  be  observed;  a  de- 
parture from  its  terms  is  per  se  a  violation  of  the  Act,  regardless 
of  the  causes  which  led  to  its  adoption.44  True,  the  carrier  might 
openly  refuse  to  file  the  new  rate  or  obey  the  order ;  and  it  may  be 
argued  that  even  under  the  Pacific  and  Arctic  decision  such  refusal 
would  necessarily  be  unreasonable  or  discriminatory.44*  But  in 
view  of  the  distinct  penalties  now  imposed  for  any  violation  of  an 
order  by  the  Commission,45  the  argument  seems  open  to  doubt; 
and  as  a  practical  matter  the  question  is  unlikely  to  arise,  since 
carriers  to-day  find  it  more  profitable  not  to  incur  those  penalties, 
but  to  obey  the  Commission's  orders  and  contest  them,  if  at  all, 
by  equity  proceedings  in  the  courts. 

It  follows  that  while  a  carrier,  after  the  Commission  has  found 
its  rate  or  practice  discriminatory  or  unreasonable,  may  be  held 
to  account  civilly  for  damages  accruing  to  a  shipper  prior  to  such 
finding,  it  probably  cannot  be  punished  criminally  for  such  ante- 
cedent misconduct.  While  anomalous  on  its  face,  the  result  is  not 
an  undesirable  one.  If  the  average  jury  is  incompetent  to  decide 
the  complex  questions  of  reasonableness  and  discrimination  in  an 
action  for  damages,  it  can  hardly  be  asked  to  do  so  in  a  criminal 
prosecution.  Where  experts  honestly  differ,  twelve  laymen  would 
seldom  be  found  to  agree  with  a  like  number  in  another  jurisdic- 
tion ;  and  the  consequence  would  be  intolerable  confusion  as  well 
as  frequent  injustice  to  defendant  carriers,  whose  views  on  a  nice 
question  of  railroad  administration  happened  to  conflict  with  those 
of  a  particular  jury.  Indeed,  it  might  well  happen  that  the  Com- 
mission would  sometimes  be  actually,  if  not  legally,  particeps 
criminis.  If  the  ruling  of  that  body  against  the  carrier  were  not 
a  necessary  prerequisite  to  an  indictment,  it  is  hard  to  see  why  its 
finding  for  the  carrier  should  be  a  bar  to  prosecution.  We  might 
thus  have  juries  condemning  criminally  an  act  which  the  Com- 
mission had  expressly  sanctioned. 

It  may  be  suggested  that  these  consequences  could  have  been 
avoided,  and  the  full  effect  of  the  Act  preserved,  by  holding  that 
the  carrier  might  be  indicted,  after  an  adverse  finding  by  the  Com- 

"Section  6  as  amended,  note  17  supra;  §  1  of  Elkins  Act,  note  42  supra. 

"•See  La.  &  P.  Ry.  Co.  v.  United  States  (1913)  209  Fed.  244,  251, 
where  the  Commerce  Court  states  that  disobedience  of  an  order  of  the 
Commission  "would  involve  not  merely  the  penalties  prescribed  by  the 
act  for  illegal  transactions,  but  the  other  and  heavier  penalties  therein 
prescribed"  for  violating  such  an  order. 

"Section  16  as  amended  in  1906  (34  Stat.  590)  ;  §  6  as  amended  in  1910 
(36  Stat.   548). 
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mission,  for  its  previous  misconduct.  There  are  several  objections 
to  this.  Some  of  them  were  suggested  in  the  Government's  brief, 
above  referred  to:  that  the  Act  says  nothing  about  the  effect  of 
such  a  finding  in  a  criminal  trial,  and  consequently  the  court  could 
not  give  effect  to  it  without  legislating;  that  to  hold  it  ineffective 
would  render  its  requirement  a  vain  thing.  But  beyond  all  this, 
there  is  at  least  an  apparent  injustice  in  holding  any  person,  indi- 
vidual or  corporate,  answerable  criminally  for  conduct  concerning 
whose  legality  honest  men  both  can  and  do  differ.  The  certainty 
requisite  to  a  criminal  statute  appears  to  be  wanting  here.46  The 
carrier,  it  is  true,  must  act  at  its  peril  so  far  as  its  civil  liability  is 
concerned.  Every  new  rate  or  practice  may  prove  a  ground  for 
redress  to  some  shipper ;  for  be  it  observed  that  as  long  as  the  Act 
permits  discriminations  where  conditions  warrant  them,  so  long 
will  the  shippers  discriminated  against  complain  of  their  injustice. 
This,  however,  imposes  no  undue  hardship  on  the  carrier:  it  is  its 
business  to  guess  right  in  these  matters.  The  reparation  awarded 
is  merely  compensatory,  and  is  likely  to  be  the  difference  between 
the  rate  the  carrier  charged  and  the  rate  it  should  have  charged.47 
Besides,  the  allowance  of  any  compensation  is  within  the  discre- 
tion of  the  Commission,  and  there  is  no  review  of  that  body's  re- 
fusal to  grant  it.48  To  require  the  carrier  to  act  at  its  peril  of  a 
criminal  prosecution  where  it  must  act  is  quite  another  matter. 

To  persons  who  object  on  principle  to  government  by  commis- 
sion, the  decision  in  the  Pacific  and  Arctic  case  will  seem  a  dan- 
gerous step ;  for  it  is  plainly  in  the  direction  of  enlarging  the  powers 
of  our  most  powerful  administrative  body.  On  the  other  hand, 
those  who  have  no  inflexible  theories  which  predetermine  their 
thought  and  judgment  on  new  problems  of  government,  but  who 
prefer  to  test  empirically  the  wisdom  of  new  solutions,  are  likely  to 
welcome  it  as  an  intelligent  extension  of  that  body's  control  over 
the  railroads  of  the  country. 

Washington,  D.  C.  Kari,  W.  Kirchwey. 

"This  was  the  view  expressed  by  Mr.  Justice  Brewer  on  circuit  in 
Tozer  v.  United  States  (C.  C.  Mo.  1892)  52  Fed.  917,  reversing  39  Fed. 
904.  See  Waters-Pierce  Oil  Co.  v.  Texas  (1909)  212  U.  S.  86,  109,  where 
the  Tozer  case  is  described  as  holding  "that  the  criminality  of  an  act 
cannot  depend  upon  whether  a  jury  may  think  it  reasonable  or  unrea- 
sonable." 

*TSee  note  15  supra. 

"Procter  &  Gamble  Co.  v.  United  States  (1911)  225  U.  S.  282.  The 
question  whether  this  result  deprives  the  shipper  of  his  right  to  a  jury 
trial  contrary  to  the  Seventh  Amendment  seems  never  to  have  been 
raised.  The  solution  may  be  that  the  shipper  takes  the  right  conferred 
by  the  Act  subject  to  the  restrictions  as  to  remedy  which  the  Act  pre- 
scribes. 


THE  INCREASE  OF  INHERITANCE  TAXES 
IN  NEW  YORK. 

The  amount  raised  for  the  support  of  the  state  government  in 
New  York  is  now  more  than  seven  times  what  it  was  in  1886. 
This  cannot  be  accounted  for  by  the  increase  of  population,  for 
the  population  of  the  State  has  increased  Only  about  eighty  per 
cent,  while  the  state  expenses  have  been  increasing  seven  hundred 
per  cent.  We  are  spending  more  per  capita  on  our  state  govern- 
ment than  we  did,  and,  in  studying  the  high  cost  of  living,  we 
must  now  reckon  this  as  one  of  our  extravagances.  As  a  matter 
of  ways  and  means,  it  is  evident  that  the  State  has  found  new 
ways  of  spending  money,  and  it  is  equally  evident  that  it  must 
have  found  new  means  for  raising  revenue. 

Looking,  then,  at  the  receipts  of  the  state  government,  it  ap- 
pears that  the  largest  single  source  of  income  is  now  the  inherit- 
ance tax,  and  that  the  increase  in  this  tax  is  more  notable  even 
than  the  increase  in  state  expenditure.  In  1886,  the  tax  yielded 
less  than  $85,000,  while  in  1912  it  yielded  over  $12,000,000. 

This  increase  in  the  amount  received  from  one  tax  is  worthy 
of  study  for  many  reasons — The  period  since  1886  covers  the 
entire  history  of  this  tax  in  New  York,  for  it  began  with  a 
statute  passed  in  1885 ;  also  New  York  has,  to  a  certain  extent, 
set  the  pace  for  other  States,  for  since  1886,  31  States  have  adopted 
the  inheritance  tax  as  a  means  of  raising  revenue.  So  we  may 
here  study  the  attitude  of  American  communities  toward  a  new 
tax,  and  this  is  worth  while,  for  we  live  in  a  time  of  new  taxes 
and  of  the  new  use  of  old  taxes.  And,  it  is  well  to  note  the 
attitude  of  the  average  American  legislator  toward  this  tax,  for 
the  temptations  to  extend  it  have  been  strong  and  insidious.  It 
is  an  exaction  dear  to  the  hearts  of  many  legislators  because 
the  large  body  of  voters  do  not  have  to  pay  it.  It  falls  chiefly 
on  the  prosperous,  and  falls  on  them  at  a  time  when  they  are 
able,  and,  perhaps,  willing  to  pay.  This  may  account  for  the 
fact  that  in  the  past  27  years  the  New  York  legislature  has  passed 
more  than  80  statutes  relating  to  inheritance  taxation,  or  an 
average  of  about  three  statutes  a  year.  Many  of  these  acts  have 
related  to  minor  administrative  features,  but  some  have  made 
important,  even  radical,  changes. 

The  increase  in  the  amounts  yielded  annually  by  the  tax  has 
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been  caused  not  so  much  by  the  raising  of  rates,  as  by  repeat- 
edly extending  the  tax  to  cover  new  interests  in  property,  and 
by  trying  to  go  to,  and  even  beyond,  constitutional  limits,  in  order 
to  reach  trust  estates  from  the  past  still  awaiting  final  division. 
Few  taxes  have  ever  given  rise  to  more  litigation,  and  decisions 
by  the  hundreds  lie  in  strata  in  our  court  reports,  each  stratum 
based  more  or  less  on  the  tax  statute  of  a  certain  year,  yet  most 
of  them  connected  in  a  way  with  the  general  development  of  this 
form  of  taxation.  The  vast  labor  devoted  to  these  litigations  has 
been  well  bestowed,  for  without  it,  unjust  provisions  would  have 
discredited  our  laws  and  dangerous  experiments  would  have 
grown  into  institutions.  Legislators  and  state  officers  on  the  one 
hand  have  worked  generally  to  extend  the  tax,  while  the  citizens 
who  were  subjected  to  this  special  burden  have  set  in  motion  the 
restraining  force.  And  so  it  has  happened,  as  it  often  happens, 
that  an  institution  has  been  kept  in  its  proper  place,  like  the  earth 
on  which  we  live,  by  a  balance  of  contending  forces. 

The  first  New  York  statute1  on  the  subject  imposed  a  tax 
only  where  property  passed  by  will  or  by  the  intestate  laws  to 
collateral  relatives  or  strangers.  The  rate  of  the  tax  was  five 
per  cent.,  and  that  is  the  same  rate  still  prevailing  where  collat- 
erals or  strangers  take,  except  that  we  have  now  adopted,  in  a 
qualified  way,  the  principle  of  a  progressive  tax  and  so  have  made 
the  law  teach  that  increasing  wealth  involves  increasing  burdens 
by  making  this  rate  increase  to  six,  seven  and  eight  per  cent.,  as 
the  amounts  involved  increase. 

This  first  Collateral  Inheritance  Tax  was  promptly  attacked 
on  constitutional  grounds  in  the  state  and  federal  courts,2  and 
in  both  jurisdictions  the  attack  failed.  This  was  to  have  been 
expected,  for  the  tax  had  been  known  in  Europe  for  centuries 
and  was  not  unknown  on  this  side  of  the  Atlantic.  The  federal 
government  had  resorted  to  it  in  17973  and  again  during  the  Civil 
War  and  seven  of  the  States  had  adopted  it,  or,  at  least,  had 
experimented  with  it,  before  1885.  And,  in  connection  with 
those  earlier  statutes,  the  important  constitutional  questions  in- 
volved had  already  been  passed  upon  by  the  courts. 

lLaws  of  1885,  c.  483. 

'Matter  of  McPherson  (1887)  104  N.  Y.  306;  Wallace  v.  Myers  (C.  C. 
1889)  38  Fed  184. 

*Laws  of  1797,  c.  11. 
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But  the  scope  and  machinery  of  the  New  York  act  were  partly 
new,  and  at  one  important  point  the  machinery  soon  broke  down. 
The  act  applied  not  only  to  the  property  of  resident  decedents,  but 
also,  in  a  dim  way,  it  tried  to  reach  all  property  which  "shall  be 
within  this  state."  It  was  held,  however,  in  the  Enston  case4 
that  this  did  not  extend  to  property  in  this  State  which  passed 
by  will  or  intestacy  from  a  non-resident  decedent.  At  once  there 
commenced  one  of  the  efforts  of  the  State  to  enlarge  the  scope 
of  the  act,  and,  while  the  Enston  case  was  still  before  the  courts, 
the  legislature  adopted  the  Act  of  18873  which  explicitly  imposed 
a  tax  on  property  within  the  State  which  belonged  to  a  non- 
resident decedent. 

This  new  act  of  1887  promptly  raised  a  series  of  questions; 
among  them — whether  the  principle  still  applied  that  the  situs 
of  personal  property  followed  the  residence  of  the  owner.  The 
Romaine  case0  decided  that  the  fiction  of  law  that  personal  estate 
has  no  situs  away  from  the  person  or  residence  of  its  owner 
was  done  away  with,  to  a  limited  extent  and  for  a  specified  pur- 
pose, by  the  Act  of  1887,  and  that  property  invested,  or  habitually 
kept  by  a  non-resident,  in  New  York  was  liable  for  the  tax. 

Taking  up,  then,  the  question  of  what  must  be  considered  as 
"property  within  the  state,"  the  Court  of  Appeals,  in  a  series  of 
decisions  announced  in  1896,7  went  on  to  hold  that  bonds  of 
New  York  corporations,  kept  by  a  non-resident  out  of  the  State, 
were  not  subject  to  this  tax  in  the  event  of  his  death,  but  that 
stocks  of  New  York  corporations  kept  by  him  in  the  same  way 
were;  that  bonds  of  both  domestic  and  foreign  corporations,  if 
kept  in  New  York  by  a  non-resident,  were  taxable,  and  that  his 
funds  on  deposit  with  a  New  York  trust  company  were  also 
taxable. 

And  then,  again,  the  machinery  of  the  act  broke  down.  The 
Act  of  1887  was  assailed  on  constitutional  grounds  in  the  Embury 
case8  because  where  it  was  sought  to  apply  the  act  to  the  estates 
of  such  non-residents  as  did  not  happen  to  own  real  estate  in 
New  York,  the  act  did  not  empower  any  tribunal  to  fix  the  tax 
on  notice  to  the  owner.     This  objection  prevailed  and  non-resi- 

'(1889)  113  N.  Y.  174- 
"Laws  of  1887,  c.  713. 
•(1891)   127  N.  Y.  80. 

"Matter  of  Bronson  (1896)  150  N.  Y.  1 ;  Matter  of  Whiting  (1896) 
150  N.  Y.  27;  Matter  of  Hondayer   (1896)    150  N.  Y.  37. 

'(1897)  154N.  Y.  746. 
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dent  estates  were  freed  from  the  tax  under  that  statute,  except  in 
cases  where  such  estates  happened  to  include  lands  in  New  York. 

During  this  period  of  debate  about  the  property  of  non-resi- 
dents, the  State  was  also  seeking  to  extend  the  tax  so  as  to 
reach  trust  estates  and  remainders  which  had  been  created  before 
the  tax  existed",  but  which  had  not  yet  been  fully  divided.  To 
understand  the  sequence  of  these  steps  it  is  necessary  to  note 
that  an  important  change  had  been  made  in  the  tax  in  1891,9  when 
it  was  extended  to  reach  property  passing  to  direct  descendants, 
so  that,  above  a  certain  exempted  minimum,  all  property  passing 
by  will  or  intestacy  was  subject  to  the  tax.  Up  to  that  point  the 
legislature  had  been  amending  the  original  Collateral  Inheritance 
Tax  Law  of  1885,  but  now  that  the  tax  had  been  extended  to 
inheritances  generally  a  new  and  more  elaborate  statute  was 
passed — the  Transfer  Tax  Act  of  1892. 10  Much  of  the  Transfer 
Tax  Act  related  to  the  procedure  as  to  which  earlier  acts  had 
been  silent,  but  it  attempted  to  make  some  important  substantive 
changes,  and  one  of  these  was  by  the  addition  of  a  clause  which 
imposed  a  tax  when  any  person  "becomes  beneficially  entitled,  in 
possession  or  expectancy,  to  any  property  or  the  income  thereof 
by  any  such  transfer,  whether  made  before  or  after  the  passage 
of  this  act."  This  purported  to  reach  remainders  then  existing, 
even  where  the  remainder  had  vested  before  any  tax  of  this  sort 
was  known  in  the  State.  The  lower  courts  sustained  the  State 
in  this  effort,  but  the  Court  of  Appeals  reversed  them,11  and 
so  ended  the  effort  of  the  State  in  that  particular  direction. 
And,  later  on,  in  the  Pet  tit  case12  the  courts  refused  to  give  a 
retroactive  effect  to  the  law  by  deciding  that  there  was  no  tax 
in  cases  where  undivided  property  of  a  non-resident  decedent, 
which  had  not  been  subject  to  the  tax  when  he  died,  remained 
in  New  York  until  after  the  tax  law  was  adopted. 

Failing  in  this,  the  State  then  sought  to  collect  a  tax  in  cases 
where  a  power  of  appointment  created  before  the  tax  existed  was 
exercised  after  the  tax  law  was  adopted.  This  effort  also  failed13 
on  the  familiar  principle  that  the  act  of  the  donee  of  such  a 
power  is  the  act  of  the  creator  of  the  power.     But  again  while 

"Laws  of  1891,  c.  215. 

"Laws  of  1892.  c.  399. 

"Matter  of  Seaman   (1895)     147  N.  Y.  69;   Matter  of  Pell    (1902)    171 
N.  Y.  48. 

"(1902)  171  N.  Y.  654. 

"Matter  of  Harbeck  (1900)   161  N.  Y.  211. 
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this  litigation  was  in  progress,  and  even  before  the  Court  of 
Appeals  had  rendered  its  final  decision,  the  legislature  proceeded 
to  change  the  statute  on  this  subject  by  passing  the  "Amendment 
of  1897,"14  which  provided  that  whenever  a  person 

"shall  exercise  a  power  of  appointment  derived  from  any  disposi- 
tion of  property  made  either  before  or  after  the  passage  of  this 
act,  such  appointment  when  made  shall  be  deemed  a  transfer 
taxable  under  the  provisions  of  this  act  in  the  same  manner  as 
though  the  property  to  which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  such  power  and  had  been  bequeathed 
or  devised  by  such  donee  by  will." 

This  was  taxation  by  hypothesis.  It  was  an  application  to 
serious  affairs  of  the  method  a  child  adopts  when  he  plays  he 
is  somebody  else.  And  the  hypothesis  was  resorted  to  to  avoid 
some  serious  constitutional  limitations.  But,  in  the  Vanderbilt 
case,15  in  the  Dows  case,16  and  in  the  Delano  case17  the  State 
prevailed.  In  these  cases  the  power  had  been  exercised  by  the 
will  of  the  donee  of  the  power,  and  the  underlying  theory  of  the 
cases,  as  stated  by  the  Court  of  Appeals  in  the  last  one,  was 
that  "the  privilege  of  making  a  will  is  not  a  natural  or  inherent 
right,  but  one  which  the  state  can  grant  or  withhold  in  its  dis- 
cretion. If  granted,  it  may  be  upon  such  conditions  and  with 
such  limitations  as  the  legislature  sees  fit  to  create." 

These  rulings  on  the  subject  of  appointments  were  somewhat 
limited  by  a  line  of  cases  beginning  with  the  Lansing  case18  where 
it  was  held  that  if  the  appointee  under  the  power  would  have 
taken  the  same  property  in  default  of  the  exercise  of  the  power, 
that  is,  where  he  was  not  bound  to  rely  on  the  exercise  of  the 
power  for  his  title,  there  would  be  no  tax.  And  it  was  also 
held  that  if  the  State  was  going  to  play  that  the  donee  of  the 
power  was  the  owner  of  the  property  which  he  appointed,  the 
State  must  play  fair,  so  that,  if  the  property  when  regarded  as 
belonging  to  the  donee  was  not  within  reach  of  the  tax,  no  tax 
could  be  imposed. 

Up  to  1903,  real  estate  was  not  subject  to  the  tax  unless  it 
passed  to  collaterals  or  strangers,  but  a  statute  of  that  year19 

"Laws  of  1897,  c.  284. 

u(iooo)  163  N.  Y.  597. 

"(1901)  167  N.  Y.  227;  Orr  v.  Gilman  (1902)  183  U.  S.  278. 

"(1003)  176  N.  Y.  486;  Chanler  v.  Kelsey  (1907)  205  U.  S.  466. 

"(1905)   182  N.  Y.  238. 

"Laws  of  1003,  c  41. 
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made  an  important  change  and  imposed  a  tax  on  real  estate  pass- 
ing to  direct  descendants.  As  thus  changed,  we  find  the  tax 
imposed  on  both  real  and  personal  property  and  reaching  all  who 
could  take  by  will  or  descent,  except  certain  charitable  and  relig- 
ious corporations  which  were  exempted. 

Up  to  this  point  the  tax  had  grown  in  a  natural  way,  and  in 
the  form  which  it  had  then  reached  it  remained  substantially  un- 
changed for  some  years.  But  influences  were  in  the  air  tending 
to  a  ranker  and  more  dangerous  growth.  In  the  spring  of  1906, 
Mr.  Roosevelt,  being  then  President,  and  on  the  occasion  of  lay- 
ing the  cornerstone  of  the  Office  Building  for  the  House  of  Repre- 
sentatives, delivered  a  speech  relating  to  a  number  of  subjects. 
One  of  the  subjects  was  inheritance  taxation.  As  to  this  he  said 
that  he  felt  that  we  should  ultimately  have  to  consider  the  adop- 
tion of  some  such  scheme  as  that  a  progressive  tax  shall  be  im- 
posed on  all  fortunes  beyond  a  certain  amount,  either  given  in 
life  or  devised  or  bequeathed  upon  death  to  any  individual,  a  tax 
so  framed  as  to  put  it  out  of  the  power  of  the  owner  of  one  of 
these  enormous  fortunes  to  hand  on  more  than  a  certain  amount 
to  any  one  individual ;  the  tax,  of  course,  to  be  imposed  by  the 
national,  and  not  the  state,  government. 

And  in  the  message  which  Mr.  Roosevelt  sent  to  Congress  in 
the  following  December,  he  again  discussed  this  subject  and  said: 

"I  feel  that  in  the  near  future  our  national  legislators  should 
enact  a  law  providing  for  a  graduated  inheritance  tax  by  which  a 
steadily  increasing  rate  of  duty  should  be  put  upon  all  moneys  or 
other  valuables  coming  by  gift,  bequest,  or  devise  to  any  individual 
or  corporation.  It  may  be  well  to  make  the  tax  heavy  in  propor- 
tion as  the  individual  benefited  is  remote  of  kin.  In  any  event,  in 
my  judgment  the  pro  rata  of  the  tax  should  increase  very  heavily 
with  the  increase  of  the  amount  left  to  any  one  individual  after 
a  certain  point  has  been  reached." 

This  advice  was  primarily  addressed  to  Congress,  but  it  related 
to  a  subject  in  which  the  state  governments  were  more  immediately 
interested,  for,  while  inheritance  taxes  had  occasionally  been  im- 
posed by  the  federal  government  at  times  of  special  need,  they 
had  become  a  permanent  and  important  source  of  revenue  for  most 
of  the  state  governments.  It  was,  therefore,  to  be  expected  that 
the  first  fruits  of  this  suggestion  would  appear  in  state  statutes, 
and  it  is  not  surprising  that  the  legislature  of  Oklahoma  proceeded 
in  the  following  year  to  adopt  an  inheritance  tax  law20  which  fol- 

*°Laws  of  Oklahoma  (1007- 1908)  c.  81. 
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lowed  closely  the  presidential  recommendation  that  "the  pro  rata 
of  the  tax  should  increase  very  heavily  with  the  increase  of  the 
amount  left  to  any  one  individual     *    *     *." 

The  primary  rates  of  this  Oklahoma  tax  varied  from  one  per 
cent,  where  the  person  benefited  was  a  wife,  husband  or  descend- 
ant, to  five  per  cent,  where  collaterals  or  strangers  took.  But 
these  primary  rates  only  applied  to  relatively  small  sums,  and,  as 
the  amounts  involved  increased  and  the  relationship  became  more 
remote,  the  tax  increased  at  a  rate  which  strains  both  the  mathe- 
matical faculties  and  the  imagination.  For  example :  It  was  pro- 
vided that  where  collaterals  took  "upon  all  in  excess  of  Five 
hundred  dollars  *  *  *  the  primary  rate  provided  for  herein 
shall  be  increased  one-tenth  of  one  per  cent,  for  every  one  hundred 
dollars  increase  in  valuation  for  such  excess." 

Under  this  phraseology  an  inheritance  of  $100,000.  passing  to 
a  collateral  relative  would  seem  to  involve  a  tax  of  at  least 
$100,000.,  and,  if  he  were  so  unfortunate  as  to  have  $200,000.  left 
to  him,  apparently  he  would  have  to  pay  a  tax  of  $400,000.  on  the 
legacy.  The  English  language  becomes  a  dangerous  weapon  in 
the  hand  of  one  who  is  thoroughly  alive  to  the  misdeeds  of  a  class 
to  which  he  does  not  belong.  Also,  this  statute  prompts  the  re- 
flection that  it  is  a  dangerous  thing  to  invest,  or  die,  in  Oklahoma. 

Two  years  later  New  York  responded  to  the  same  influence, 
although  it  did  not  go  as  far  as  Oklahoma.  The  New  York  statute 
of  191021  made  the  rate  of  the  inheritance  tax  progressive.  In 
cases  where  a  wife,  husband  or  descendant  took,  the  rate  com- 
menced at  one  per  cent,  and  increased  to  five  per  cent,  as  the 
amounts  increased,  and,  in  the  case  of  collaterals  or  strangers,  the 
rate  commenced  at  five  per  cent,  and  went  up  to  twenty-five  per 
cent. 

As  we  have  seen,  the  New  York  courts  had  decided  in  the 
case  of  non-resident  decedents  that  all  bonds  kept  in  the  State, 
most  bank  deposits,  and  the  stocks  of  all  New  York  corporations 
wherever  kept  were  subject  to  this  tax.  This  Act  of  1910,  with  its 
high  progressive  rates,  bore  heavily  enough  upon  the  citizens  of 
the  State  who  were  constructively  represented  by  the  legislature 
which  had  passed  the  act.  But  the  burden  was  much  harder  to 
be  borne  by  the  non-residents  who  were  in  no  way  responsible  for 
the  act  and  yet  who  had  been  invited  to  invest  their  funds  in 
this  State  or  to  keep  them  here.    Considering  the  position  of  New 

^Laws  of  1910,  c.  706. 
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York  as  related  to  the  financial  transactions  of  the  country  and  of 
the  world,  the  Act  of  19 10  was  quite  an  effective  statute  for  the 
suppression  of  business  activity.  It  is  easy  to  frighten  away  capital 
where  a  legislature  violates  the  rules  of  fair  dealing,  and,  in  this 
case,  capital  from  out  of  the  State  did  what  was  to  be  expected. 
It  left.  A  rough  estimate  made  by  the  banking  interests  indicated 
that  more  than  four  hundred  million  dollars  were  promptly  with- 
drawn from  the  State.  It  was  estimated  that  between  six  thousand 
and  seventy-five  hundred  safe  deposit  boxes  in  New  York  were 
given  up.  But  the  act  did  not  yield  the  expected  revenue.  It  was 
confiscation,  but  it  failed  to  confiscate.  The  State  awoke  to  its 
folly  and  after  an  evil  and  disastrous  life  of  twelve  months  the 
Act  of  1910  was  repealed  and  there  was  passed  the  Act  of  191 1,24 
which  is  in  many  respects  a  credit  to  the  State.  Progressive  rates 
were  retained,  but  in  the  case  of  descendants  these  rates  ran  up 
only  to  four  per  cent,  and  that  rate  only  applied  to  sums  over 
a  million  dollars,  and,  in  the  case  of  collaterals  and  strangers,  the 
rates,  starting  at  five  per  cent,  ran  up  only  to  eight  per  cent. 

Another  change  was  made  of  hardly  less  importance  as  indi- 
cating a  returning  sense  of  justice.  It  was  provided  by  the  Act 
of  191 1  that  in  the  case  of  non-resident  decedents  the  tax  applied 
only  to  tangible  property  within  this  State  and  that  the  stocks  of 
New  York  corporations  and  the  bonds  or  deposits  kept  in  this 
State  by  non-residents  were  not  subject  to  the  tax.  It  had  again 
become  safe  for  non-resident  investors  to  trust  New  York. 

This  last  step  of  New  York  was  in  the  direction  of  ending  the 
scandal  of  double  taxation.  Of  late  years  there  has  been  a  some- 
what discreditable  scramble  between  the  States  in  this  regard  and 
it  might  well  have  been  said  in  the  United  States  that  nothing  in 
a  man's  life  became  him  so  much  as  the  leaving  of  it  within  the 
borders  of  a  just  jurisdiction,  at  least  so  far  as  the  interests  of  his 
family  were  concerned.  Where  a  decedent  has  had  investments 
outside  of  his  own  State,  his  family  generally  had  to  pay  an  inheri- 
tance tax  on  them  in  addition  to  the  tax  on  the  entire  estate  im- 
posed in  the  home  jurisdiction.  If  the  courts  of  two  States  did  not 
agree  as  to  what  the  legal  residence  of  the  decedent  had  been, 
there  was  also  double  taxation  growing  out  of  the  question  of 
residence.  We  have  not  been  called  upon  to  contend  over  the 
birthplace  of  deceased  poets,  but  if  one  should  die  in  the  United 
States  and  should  happen  to  leave  anything  several  States  would 
probably  contend  for  the  opportunity  of  taxing  it.    And  then  we 

wLaws  of  191 1,  c.  732. 
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may  have  a  federal  inheritance  tax  that  will  apply  to  the  whole 
estate  in  addition  to  these  state  taxes.  Anything  unfair  in  this 
lax  may,  therefore,  be  multiplied  several  times,  and  so  there  are 
few  subjects  of  statute  law  which  call  for  more  moderation  and 
sense  of  fairness  than  this  one  which  relates  to  inheritance 
taxation. 

Sharp  conflicts  between  old  formulas  and  present  realities  have 
arisen  as  this  tax  has  grown.  Some  of  these  have  been  settled, 
but  the  most  important  of  all  seems  to  be  just  beginning  in  a 
serious  way.  In  the  litigations  growing  out  of  the  discriminations 
in  the  tax  and  out  of  efforts  to  tax  property  interests  supposed 
to  be  exempt,  it  has  repeatedly  been  held  that  the  tax  was  not 
subject  to  the  constitutional  limitations  invoked  because  the  inheri- 
tance tax  law  was,  theoretically,  an  amendment  to  the  Statute  of 
Wills  and  the  Statute  of  Descent ;  that  it  was  in  the  power  of  the 
State  to  give  or  to  withhold  the  right  to  make  a  will  or  the  right 
to  take  by  descent,  and,  therefore,  that  it  was  within  the  power  ot 
the  State  to  impose  any  conditions  it  thought  proper  on  the  making 
of  wills  or  on  the  passing  of  property  by  descent.  That  is,  to  take  as 
much  of  the  estate  for  itself  as  the  legislature  might  think  proper. 

This  makes  the  so-called  inheritance  tax  not  really  a  tax  but 
the  withholding  of  a  privilege.  It  is  not  necessary  to  pursue  this 
doctrine  to  extremes  and  to  inquire  whether  the  State  may  deny 
altogether  the  right  to  make  wills  and  the  right  to  inherit.  It  is 
enough  to  note  that,  in  applying  this  tax,  the  citizen  has  been 
denied  the  protection  of  the  Constitution  with  respect  to  unjust 
discriminations  on  a  theory  which  rests  on  the  proposition  that  the 
right  to  make  wills  or  to  inherit  are  not  natural  rights  in  the  mod- 
ern State,  but  must  be  given,  and  may  be  withdrawn,  by  statute. 
The  New  York  Court  of  Appeals  has  held  that  this  is  the  only 
theory  on  which  the  tax  could  be  upheld  in  respect  to  some  of  its 
discriminations  and  in  some  of  the  cases  where  it  has  been  im- 
posed on  property  supposed  to  be  exempt. 

Notwithstanding  the  formidable  line  of  authorities  in  this 
country  sustaining  the  proposition  that  the  right  to  make  wills  or 
to  take  by  descent  are  not  natural  rights,  a  tone  of  personal  dis- 
sent may  be  detected  in  the  opinions  of  some  of  the  judges  best 
qualified  to  speak  with  authority,23  and  this  has  appeared  in  opin- 

°For  example,  see  opinion  of  Vann,  J.,  in  Matter  of  Lansing  (1905) 
182  N.  Y.  238,  249,  where  he  said :  "The  theory  of  a  transfer  tax  is  that 
it  is  a  tax  on  the  right  accorded  to  take  under  a  will  or  to  succeed  in  cases 
of  intestacy  which,  it  is  said  in  the  decisions,  are  privileges,  that  may  be 
accorded  or  denied  by  the  state."      (Italics  mine.) 


238  COLUMBIA  LAW  REVIEW. 

ions  in  which  this  preponderance  of  authority  has  been  followed. 
But  a  direct  conflict  of  authority  has  recently  appeared.  The 
Supreme  Court  of  Wisconsin24  has  faced  this  question  and  has 
held  that  the  right  to  make  wills  or  to  take  by  descent  are  natural 
rights  of  the  citizen  of  the  modern  State,  and  within  a  few  months 
past  one  of  the  Surrogates  of  New  York  County,  in  an  opinion23 
discussing  the  question  has  cited  a  number  of  the  great  legal  au- 
thorities of  Europe  in  support  of  the  conclusion,  that  the  right  to 
dispose  of  property  after  death  is  a  natural  and  inherent  right  of 
mankind  which  cannot  be  taken  away  by  statute. 

The  present  danger  in  this  country  is  not  that  a  State  may 
seek  to  directly  take  away  the  power  to  inherit  or  to  make  wills. 
Public  opinion  makes  so  extreme  an  application  of  this  doctrine 
impossible.  -But,  as  the  law  now  stands  in  most  of  the  States  of 
the  United  States,  the  legislatures  may  proceed  to  extend  inheri- 
tance taxes,  unrestrained  by  constitutional  limitations,  on  the  legal 
theory  that  the  State  is  dealing  merely  with  privileges  of  the  citi- 
zen and  not  with  his  rights,  and  that  it  may  withdraw  those  privi- 
leges whenever  it  sees  fit.  The  average  citizen  does  not  understand 
what  the  legal  powers  are,  which  are  being  used  by  the  legislature 
in  these  acts,  and  does  not  appreciate  that  the  legislature  is  using 
on  an  extended  and  extending  scale,  a  power  of  appropriating 
private  property  which  public  opinion  would  not  tolerate  if  the 
power  were  used  openly  and  directly.  The  danger  is  not  remote. 
Three  years  ago,  as  we  have  seen,  the  New  York  legislature  passed 
an  act  under  which  twenty-five  per  cent,  of  some  estates  was 
taken.  This  was  done  at  a  time  when  Congress  had  recently  been 
urged  by  a  President  to  pass  a  similar  federal  inheritance  tax, 
and  if  Congress  had  adopted  the  recommendation  contained  in  the 
President's  message  of  December,  1906,  and  had  passed  an  act 
like  the  New  York  Act  of  1910,  we  should  have  had  statutes  under 
which  about  fifty  per  cent,  of  some  estates  would  have  passed 
to  the  state  and  federal  governments  on  the  death  of  the  owner. 
Whether  the  owners  of  such  estates,  or  their  property,  would 
continue  within  our  borders  under  such  laws  is  another  question. 
But  the  danger  of  our  being  saddled  with  unfair  laws  and  economic 
disaster  was,  and  is,  a  real  one. 

We  have  seen  the  growth  of  this  tax  in  New  York,  and  we 
may  now  be  approaching  a  federal  inheritance  tax.     The  law  on 

"Nunnemacher  v.  State  (1906)   129  Wis.  190. 

''Surrogate  Fowler  in  In  re  Gedney's  Will  (1913)  142  N.  Y.  Supp.  157- 
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this  subject  is  important  now  and  grows  more  important,  yet  in 
most  States  and  in  the  federal  courts  the  citizen  is  not  protected 
by  the  usual  constitutional  limitations  on  the  taxing  power  of  the 
government.  Does  this  theory,  on  which  most  of  our  courts  de- 
pend, that  the  State  may  at  its  pleasure  give  or  withhold  the  right 
to  take  by  will  or  descent — does  this  represent  a  present  reality, 
or  are  we  holding  on  to  an  old  formula  which  ought  not  now  to  be 
applied  in  our  form  of  government  and  under  modern  conditions? 
This  question  leads  us  close  to  the  foundations  of  the  institution 
of  private  property.  Many  men — probably  most  men  with  fam- 
ilies— work  not  so  much  for  themselves  as  for  their  families.  It 
is  to  the  interest  of  the  State  that  they  should  do  this.  Such 
men  are  citizens  of  the  best  sort.  If,  then,  the  modern  government 
denies  to  the  family  the  benefit  of  the  property  so  accumulated, 
it  will  discourage  the  man  who  worked  for  the  property  about  as 
much  as  if  his  possessions  were  taken  directly  from  him.  Among 
civilized  peoples,  governments  cannot  now  take  the  property  of  a 
citizen,  except  for  imperative  public  needs  or  after  paying  for  it. 
Is  it  more  civilized  to  take  from  his  family  the  property  he  has 
worked  for,  and,  by  doing  this,  to  strike  his  motive  for  industry 
at  its  tender  point? 

Where  our  courts  have  decided  that  the  rights  to  inherit  and 
to  make  wills  were  not  natural  rights  of  the  citizen,  that  decision 
has  rested  on  the  formula  that,  where  an  owner  of  property  dies, 
the  sovereign  (now  the  sovereign  State)  succeeds  to  the  ownership 
of  his  property,  and  that  individuals  cannot  take  that  property  by 
will  or  descent  unless  the  sovereign  chooses  to  forego  his  (its) 
right.  This  formula  has  a  flavor  of  antiquity  and  of  monarchy. 
Obviously,  it  originated  in  the  centuries  when  monarchs  were  not 
restrained  by  constitutions  and  it  applied  to  personal  sovereigns, 
with  all  their  ideas  of  divine  right,  ultimate  ownership  of  property, 
and  the  like.  The  formula  is  a  survival  of  a  period  when  insti- 
tutions did  not  depend  on  the  consent  of  the  governed.  It  is 
framed  in  the  interest  of  the  sovereign  rather  than  in  the  interest 
of  the  citizen,  and  it  is  improbable  that  it  ever  had  the  consent  of 
the  governed  except  in  the  sense  that  they  submitted  to  it.  The 
question  whether  or  not  it  is  to  become  a  permanent  part  of  our 
laws  here  in  the  United  States  is  an  important  one — too  important 
to  be  decided  by  anything  less  than  the  deliberate  verdict  of  the 
people.  It  is  important  enough  to  have  a  place  in  our  constitutions, 
if  this  is  to  be  the  rule  as  between  the  American  state  and  the 
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American  citizen.  When  the  state  and  federal  constitutions  were 
adopted  in  this  country,  the  citizens  had  property,  and,  in  framing 
those  constitutions,  they  gave  the  state  and  federal  governments 
power  to  deal  with  that  property  to  a  certain  limited  extent,  but 
they  have  not  given  to  either  government  the  right  to  take  prop- 
erty on  the  death  of  its  owner.  American  citizens  have  been  care- 
ful to  limit  governments  in  matters  of  much  less  consequence. 

But  formal  action  by  the  people  is  not  necessary,  if  our  courts 
can  become  satisfied  that  this  formula  is  not  suited  to  modern 
theories  of  the  rights  of  American  citizens.  In  some  cases  the 
formulas  of  monarchy  have  been  taken  over  in  this  country  where 
it  has  been  useful  or  convenient  to  do  so.  But  where  they  have 
been  unsuited  to  present  conditions,  modern  courts  have  abandoned 
the  ancient  formula  and  proceeded  to  deal  with  the  present  fact. 

In  less  important  particulars,  the  courts  of  the  United  States 
have  abandoned  old  formulas  in  developing  this  tax.  For  example : 
The  old  and  familiar  maxim  under  which  personal  property  was 
held  to  be  located  at  the  residence  of  its  owner,  came  in  conflict 
with  the  fact  that  the  property  of  non-residents  requires  police  and 
fire  protection  and  the  aid  of  courts  and  government  departments 
as  much  as  the  property  of  residents,  and,  that,  in  the  nature  of 
things,  it  ought  to  share  the  expenses  of  government  with  the  prop- 
erty of  residents.  And  in  deciding  not  to  follow  the  old  maxim 
the  Supreme  Court  of  the  United  States  observed  that  "when  logic 
and  the  policy  of  a  state  conflict  with  a  fiction  due  to  historical 
tradition,  the  fiction  must  give  way."26 

The  inheritance  tax  is  not  only  called  a  tax,  it  is  understood 
by  the  people  generally  to  be  a  tax  and  not  the  withdrawal  of  a 
privilege,  and  probably  not  one  citizen  in  a  hundred  knows  any- 
thing about  this  ancient  formula  or  knows  that  the  legislature  by 
means  of  it  is  going  on  to  take  over  increasing  amounts  of  private 
property  unrestrained  by  the  usual  constitutional  checks.  If  this 
tax  is  given  the  legal  status  of  a  tax  instead  of  being  regarded  as 
the  withdrawal  of  a  privilege  we  may  have  the  usual  constitutional 
safeguards  against  improper  legislation.  And  this  tax  will,  to  that 
extent,  cease  to  be  an  instrument  for  creating  those  discriminations 
which  first  separate  the  interests  of  classes  and  ultimately  tend  to 
separate  the  classes  themselves. 

Lucius  H.  Beers. 

New  York. 

*Blackstone  v.  Miller  (1903)  188  U.  S.  189,  206. 
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NOTES. 


Criminal  Liability  of  Corporations. — An  instance  of  the  recent 
origin  of  some  of  the  most  fundamental  conceptions  of  corporation 
law  is  afforded  by  the  question  to  what  extent  corporations  are 
subject  to  indictment  and  conviction  for  crime.  Although  there 
are  few  early  decisions  on  the  point,  early  dicta  point  to  the  con- 
clusion that  corporations  are  not  indictable,  at  least  in  the  absence 
of   express   statutory   provisions.1    To-day   there   is   a   wide   and   ap- 

"State  v.  Great  Works  Co.  (1841)  20  Me.  41;  McKim  v.  Odom  (Md. 
1828)  3  Bland,  Ch.  407,  421;  McDaniel  v.  Gate  City  Gas  Light  Co.  (1887) 
79  Ga.  58.  Where  criminal  statutes  are  couched  in  general  language,  it 
seems  to  depend  upon  the  disposition  of  the  interpreting  court  whether 
corporations  will  be  included  or  not  In  Commonwealth  v.  Graustein  Co. 
(1911)  209  Mass.  38;  Overland  Cotton  Mill  Co.  v.  People  (1904)  32  Colo. 
263;  Rose  v.  State  (1908)  4  Ga.  App.  588;  and  State  v.  Creamery  Co. 
(1910)  83  Kan.  389,  the  corporation  was  held  liable;  contra,  State  v.  Ohio 
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parently  increasing  field  of  crimes  for  which  corporations  may  be 
punished.2 

The  reasons  usually  given  for  partial  or  total  non-liability  are: 
(1)  that  since  a  corporation  is  authorized  to  perform  only  legal  acts, 
any  crimes  committed  in  its  name  are  ultra  vires  and  non-corporate, 
the  only  responsible  parties  being  the  individuals .  who  instigated  or 
participated  in  the  criminal  act;  (2)  that  criminal  procedure  is  inap- 
plicable to  corporations;  (3)  that  a  corporation  is  incapable  of  criminal 
intent;  and  (4)  that  from  their  very  nature  certain  crimes  cannot 
be  committed  by  corporations. 

The  first  argument  goes  to  the  basis,  not  only  of  all  criminal 
liability  of  corporations,  but  of  all  civil  liability  as  well.  If  an 
offense  against  the  criminal  law  is  necessarily  non-corporate,  so,  it 
would  seem  to  follow,  is  an  act  which  invades  only  individual  rights. 
This  doctrine  had  the  effect  in  a  few  early  cases  of  limiting  corporate 
liability  to  non-feasance;3  while  it  is,  perhaps,  logically  defensible, 
its  effects  are  so  far-reaching,  and  the  immunity  afforded  the  corpora- 
tions so  complete,  that  it  is  practically  everywhere  repudiated  as 
regards  torts,4  contracts,6  and  crimes.6 

The  second  argument  may  have  some  weight  where  the  statutory 
procedure  contains  no  method  of  compelling  a  corporation  to  submit 
to  the  jurisdiction  of  the  criminal  courts.7  But  even  in  such  cases 
it  might  be  waived  by  a  general  appearance;8  and  where  there  is  no 
such  statutory  objection  the  courts  have  readily  devised  appropriate 
means  of  obtaining  jurisdiction.9  And  while  a  corporation  cannot 
be  imprisoned,  it  may  be  fined;  so  that  unless  the  only  punishment 
prescribed  for  the  crime  in  question  is  imprisonment  or  death,  the 
method  of  punishment  affords  no  difficulty.10 

The  argument  that  a  corporation  is  incapable  of  criminal  intent 
is  more  formidable.  Conceding  that  in  civil  cases  the  intent  of  the 
representatives  of  a  corporation  is  imputable  to  it,  it  by  no  means 

&  Miss.  R.  R.  (1864)  23  Ind.  362.  It  is  interesting  to  note  that  pro- 
visions of  statutory  construction  acts  that  "person"  includes  "corporation" 
are  practically  without  effect  in  such  cases;  for  these  general  provisions 
are  readily  held  inapplicable  where  the  court  deems  their  application  con- 
trary to  legal  principle.  See  State  v.  Ohio  &  Miss.  R.  R.,  supra;  People  v. 
Rochester  Ry.  (1909)  195  N.  Y.  102. 

2i  Bishop,  New  Criminal  Law  (8th  ed.)  §§  417-424. 

"State  v.  Ohio  &  Miss.  R.  R.,  supra;  State  v.  Great  Works  Co.,  supra. 

*2  Morawetz,  Private  Corporations  (2nd  ed.)  §§  725-731. 

'Ibid,  §§  648-650,  700-706. 

*See  People  v.  Woodbury  Dermatological  Inst.  (1908)  192  N.  Y.  454; 
Commonwealth  v.  Pulaski  Co.  Agr.  Assn.  (1891)  92  Ky.  197;  Common- 
wealth v.  Props,  of  New  Bedford  Bridge  (Mass.  1854)  2  Gray  339;  State 
v.  Morris  &  Essex  R.  R.  (1852)  23  N.  J.  L.  360. 

TSee  People  v.  Equitable  Gas  Light  Co.  (1888)  5  N.  Y.  Supp.  19.  The 
Code  of  Criminal  Procedure  now  provides  for  such  cases.  §§  675-682. 

'See  Southern  Ry.  v.  State  (1906)   125  Ga.  287. 

"John  Gund  Brewing  Co.  v.  United  States  (C.  C.  A.  1913)  204  Fed.  17. 

"See  United  States  v.  Van  Schaick  (C.  C.  1904)  134  Fed.  592;  State  v. 
Atchison  (Tenn.  1879)  3  Lea  729;  Commonwealth  v.  Pulaski  Co.  Agr. 
Assn.,  supra.  The  difference  between  the  punishments  to  which  individuals 
and  corporations  are  thereby  subjected  does  not  violate  the  equal  pro- 
tection of  the  laws.  American  Fork  City  v.  Charlier  (Utah  1913)  134 
Pac.  739. 
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follows  that  the  rule  is  the  same  in  the  case  of  crimes.  An  individual 
is  liable  for  the  tortious  acts  of  his  agent  within  the  general  scope 
of  his  employment,  though  intent  be  an  essential  element  of  the 
tort.11  But  to  charge  him  with  the  agent's  crimes  he  must  be  shown 
to  have  authorized  the  act  and  shared  in  the  intent.12  .  Accordingly, 
it  is  held  in  some  jurisdictions  that  corporations  are  liable  only  for 
crimes  not  involving  mens  rea.is  The  contrary  view,  however,  is 
undoubtedly  the  prevailing  one  to-day;14  and  it  is  certainly  justifiable 
on  grounds  of  policy  if  not  also  on  those  of  logic 

It  is  very  generally  assumed  that  even  if  the  foregoing  objections 
are  overcome,  still  there  are  certain  crimes  so  far  outside  the  scope 
of  corporate  powers  that  corporations  cannot  be  convicted  of  them.18 
.  It  is  difficult  to  see  any  reason  for  such  a  distinction,  or  any  satis- 
factory manner  of  defining  it;  and  it  is  interesting  to  note  that 
although  corporations  have  been  held  liable  for  a  criminal  contempt 
of  court,16  conspiracy,17  and  various  statutory  crimes  of  intent,18  no 
decision  has  been  found  in  which  the  defendant  was  freed  squarely 
upon  the  ground  that  the  crime  is  completely  without  the  scope  of 
corporate  powers.19  The  recent  case  of  People  v.  Tyson  &  Co.  (N.  Y. 
City  Mag.  Ct.  1914)  N.  Y.  L.  J.  Jan.  13,  1914,  in  which  a  corporation 
was  held  for  trial  on  charge  of  grand  larceny,  seems  correct  upon 
principle,  and  in  line  with  the  weight  of  modern  authority. 


Equitable  Protection  of  Political  Rights. — From  the  language 
of  the  cases  and  the  text-writers  nothing  appears  to  be  more  definitely 
settled  than  that  equity  has  no  jurisdiction  over  political  matters;  and 
that,  despite  inadequacy  of  remedy  at  law  or  the  threat  of  irreparable 

"Burdick,  Torts,  (2nd  ed.)  153. 

"1  Bishop,  New  Criminal  Law  (8th  ed.)   §§  640-643. 

"Androscoggin  Water  Power  Co.  v.  Bethel  Steam  Mill  Co.  (1874)  64 
Me.  441;  see  Delaware  Div.  Co.  v.  Commonwealth  (1869)  60  Pa.  367, 
appeal  dismissed  (1890)  136  U.  S.  634;  Commonwealth  v.  Props,  of  New 
Bedford  Bridge,  supra;  Commonwealth  v.  Pulaski  Co.  Agr.  Assn.,  supra. 

"See  cases  cited  in  notes  16,  17  and  18. 

"Bishop,  whose  discussion  of  this  question  seems  to  be  the  basis  of 
many  of  the  modern  decisions,  takes  this  view.  1  Bishop,  New  Criminal 
Law  (8th  ed.)  §§  417,  422,  423.  See  also  New  York  Central  &  H.  R.  R. 
v.  United  States  (1909)  212  U.  S.  481. 

"United  States  v.  Memphis  &  Little  Rock  R.  R.  (C.  C.  1881)  6  Fed.  237; 
Telegram  Newspaper  Co.  v.  Commonwealth  (1899)  172  Mass.  294;  Franklin 
Union  v.  People  (1906)  220  111.  355,  370;  City  of  New  York  v.  S.  I.  Ferry 
Co.  (1876)  64  N.  Y.  622. 

"State  v.  Eastern  Coal  Co.  (1908)  29  R.  I.  254,  265. 

"(Knowingly  mailing  unmailable  matter)  United  States  v.  New  York 
Herald  Co.  (C.  C.  1907)  159  Fed.  296;  (Eight  hour  labor  law)  United 
States  v.  John  Kelso  Co.  (D.  C.  1898)  86  Fed.  304;  (Wilful  mischief  by 
tenant)  State  v.  Rowland  Lumber  Co.  (1910)  J-53  N.  C.  610;  (Sabbath- 
breaking)  State  v.  B.  &  O.  R.  R.  (1879)  15  W.  Va.  362. 

"The  cases  of  People  v.  Rochester  Ry.,  supra  and  Commonwealth  v. 
Illinois  Central  R.  R.  (1913)  152  Ky.  320,  holding  that  a  corporation  can- 
not be  guilty  of  homicide,  are  based  upon  a  literal  interpretation  of  the 
statutory  and  common  law  definitions  of  homicide.  A  similar  holding 
in  Commonwealth  v.  Punxsutawney  St.  Ry.  (1900)  24  Pa.  Co.  Ct  Rep. 
25,  was  reached  on  the  mere  ground  of  lack  of  direct  precedent. 
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mischief,  it  is  powerless  to  frame  a  decree  save  for  the  protection  of 
rights  of  property.1 

The  fundamental  conception  of  equity  as  a  system  working  in 
personam  to  prevent  the  defendant  from  taking  an  unconscionable 
advantage  of  his  position2  contains  no  intimation  that  the-  resulting 
injury  must  be  to  property.  On  the  contrary,  it  would  seem  to 
justify  the  conclusion  that  whenever  a  well-established  right  of  suf- 
ficient importance  is  invaded,  and  the  decree  is  practicably  enforcible 
it  presents  a  case  for  equitable  relief  regardless  of  its  subject  matter. 
Furthermore,  in  an  age  when  rights  of  the  person  and  of  the  fran- 
chise are  often  considered  more  important  than  those  of  property,  it 
is  doubtful  whether  the  historical  limitation  on  the  beneficial  powers 
of  equity  can  long  persist.  And  even  in  the  absence  of  statute,  there 
is  an  unmistakable  tendency  to  justify  the  issuing  of  injunctions  to 
protect  personal  rights.3  The  step  has  been  taken  with  great  caution: 
in  general,  the  personal  right  is  remotely  connected  with  the  use  and 
enjoyment  of  property,  yet  the  value  of  the  property  may  be  so  slight 
as  to  negative  any  practical  contention  that  the  injunction  is  issued 
for  its  protection.4  Or  it  may  be  a  type  of  property  or  quasi-property  so 
obviously  conceived  for  the  purpose  as  to  make  it  apparent  that  the 
substantial  reason  for  the  court's  intervention  is  to  sustain  personal 
rights.5  In  one  class  of  cases  where  aid  is  sought  by  the  State  in 
enforcing  the  civil  statutes,  and  no  injury  to  property  has  been  al- 
leged, the  courts  have  honestly  admitted  the  extension  of  equity 
jurisdiction,  and  justified  it  as  a  necessary  exercise  of  power  by  the 
sovereign  for  the  protection  of  its  citizens.6 

Once  the  fetish  that  equity  jurisdiction  is  limited  to  the  protec- 
tion of  property  has  been  abandoned,  there  remains  no  reason  for  the 
denial  of  an  injunction  in  a  proper  case  even  in  political  contro- 
versies; for  it  cannot  be  doubted  that  many  judicial  questions  arise 
in  the  latter  sphere  for  which  the  legal  remedy  is  entirely  inadequate.7 
Hence,  despite  the  authorities  which  deny  that  such  a  power  can 
exist  independently  of  statute,  modern  cases  are  not  lacking  in  which 
the  jurisdiction  of  equity  over  political  rights  is  recognized  and  en- 
forced;8 but  the  greatest  difiiculty  is  encountered  in  determining  what 
is  a  proper  case  for  its  exercise. 

Vn  re  Sawyer  (1888)  124  U.  S.  200;  U.  S.  Voting  Mach.  Co.  v.  Hob- 
son  (1906)  132  la.  38,  10  Ann.  Cas.  072,  976,  and  note. 

Ames,  Lectures  on  Legal  History,  233. 

"See  Bomeisler  v.  Forster  (1897)  154  N.  Y.  229:  Ex  parte  Warfield 
(1899)  40  Tex.  Cr.  413;  Note  to  case  of  Chappell  v.  Stewart  (Md.  1896) 
37  L.  R.  A.  783;  7  Columbia  Law  Rev.  533. 

4Woolsey  v.  Judd    (N.  Y.   1855)   4  Duer  379. 

5Pierce  v.  Proprietors  of  Swan  Point  Cemetery  (1872)   10  R.  I.  227. 

'People  v.  Tool  (1905)  35  Colo.  225;  7  Columbia  Law  Rev.  357.  And 
the  injured  party  may  properly  file  a  bill  against  public  officers  to  enjoin 
violations  of  his  constitutional  right  of  personal  liberty.  See  Tuchman  v. 
Welch  (C.  C.  1890)  42  Fed.  548. 

7The  fact  that  the  remedies  of  quo  warranto,  certiorari  and  mandamus 
are  available  at  law  for  the  protection  of  political  rights  seems  to  an- 
swer the  objection  that  the  exercise  of  a  similar  power  by  equity  to 
supplement  and  complete  these  remedies  is  an  invasion  of  the  legislative 
sphere  of  government. 

8Neal  v.  Young  (Ky.  1903)  75  S.  W.  1082;  Brown  v.  Cole  (N.  Y. 
1907)  54  Misc.  278;  State  ex  rel  Cook  v.  Houser  (1904)  122  Wis.  534, 
556  et  seq. 
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Here  discretion  must  be  the  determining  factor,  but  a  few  condi- 
tions have  been  suggested  as  necessary  prerequisites  to  intervention. 
First,  in  order  that  the  court  may  be  sure  of  its  ground,  the  plaintiffs 
claim  should  be  based  upon  a  definite  legal  right  and  not  merely  on 
a  privilege.9  This  excludes  questions  arising  within  the  party  organi- 
zations, which  it  would  be  entirely  impracticable  for  the  courts  to 
attempt  to  regulate.10  It  does  not  exclude  similar  questions  where 
statutes  have  been  enacted  controlling  the  political  parties  and  put- 
ting the  primary  elections  on  substantially  the  same  basis  as  general 
elections,  but  only  extends  in  such  cases  to  rights  that  are  positively 
defined  by  law.11  Second,  there  must  be  no  political  tribunal  for  the 
correction  of  the  injury,  or  if  there  is  one,  the  situation  must  be 
such  as  to  make  an  appeal  to  it  unavailing.12  Third,  the  remedies  at 
law  must  be  inadequate.13  Fourth,  irreparable  injury  must  threaten 
the  plaintiff's  political  rights.14  And,  fifth,  there  must  still  be  a 
chance  for  the  court  by  prompt  action  to  save  his  claims  from  destruc- 
tion. In  a  controversy  between  two  candidates  over  the  party  nomina- 
tion for  governor  of  Arkansas,  the  plaintiff  charged  that  the  state 
Democratic  Committee,  constituted  by  statute  for  the  trial  of  such 
contests,  had  fraudulently  found  in  favor  of  his  competitor,  and  that 
the  appeal  to  the  state  convention,  provided  by  law,  would  be  too  late. 
Equitable  relief  was  denied  because  no  property  rights  were  involved, 
but  the  Chief  Justice  concurred  in  the  result  solely  on  the  ground  that 
when  the  question  reached  the  Supreme  Court,  the  plaintiff's  oppo- 
tunity  had  already  passed  with  the  holding  of  the  general  election. 
Walls  v.  Brundidge  (Ark.  1913)  160  S.  W.  230.  If  the  motives  of 
the  political  tribunal  are  unquestioned  its  decisions  will  generally  be 
accepted  by  the  courts  as  conclusive,18  but  where  the  element  of  fraud 
is  added  equity  should  readily  lend  its  aid.16  Here,  a  matter  of  the 
greatest  consequence  not  only  to  the  plaintiff,  but  to  all  the  people  of 
the  State,  was  at  stake,  and  in  the  emergency  the  judicial  machinery 
failed.  While  the  fault  was  due  to  the  unjustifiable  delay  of  the 
lower  court,  the  opinion  of  the  majority  in  reiterating  the  outgrown 
limitation  of  equity  jurisdiction  gives  no  promise  for  better  results  in 
the  future. 

"Armatage  v.  Fisher  (N.  Y.  1893)  74  Hun  167. 

"Matter  of  Fairchild  (1897)  151  N.  Y.  359,  366;  see  14  Harvard  Law 
Rev.  388. 

uNeal  v.  Young,  supra.  The  same  rule  is  applied  by  courts  of  law. 
Walling  v.  Lansdon  (1908)  15  Idaho  282:  People  ex  rel  Coffey  v. 
Democratic  Comm.   (1900)    164  N.  Y.  335. 

"Shibley  v.  Fort  Smith  &  V.  B.  District  (1910)  96  Ark.  410,  424; 
Cox  v.  Moores  (1898)  55  Neb.  34. 

"F.ven  where  the  legal  remedy  is  adequate  equity  has  protected  the 
rights  of  a  de  facto  officer  pending  the  suit  at  law.  Ekern  v.  McGovern 
(Wis.  1913)    142  N.  W.  595. 

"Stalhut  v.  Bauer  (1897)  51  Neb.  64. 

"Moody  v.  Trimble  (1900)  109  Ky.  139.  Here  equity  follows  the  law. 
See  Boggess  v.  Buxton  (1910)  67  W.  Va.  679;  Miller  v.  Clark  (1900) 
62  Kan.  278;  In  re  Pollard  (1893)  25  N.  Y.  Supp.  385. 

"Patterson  v.  People  ex  rel  Parr  (Colo.  1913)  130  Pac.  618;  see  13 
Columbia  Law  Rev.  526;  6  Michigan  Law  Rev.  67;  cf.  Allen  v.  Burrow 
(1904)   69  Kan.  812,  2  Ann.  Cas.  539,  543  and  note. 
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Quantum  of  Proof  in  Civil  Actions  Involving  Criminal  Issues. — 
The  rule  of  criminal  law  that  the  prosecution  must  prove  its  case 
beyond  a  reasonable  doubt  was  probably  evolved  in  the  early  nineteenth 
century  during  a  wave  of  judicial  reaction  from  the  cruel  punish- 
ments inflicted  upon  felons  under  the  criminal  laws  in  England  and 
the  United  States.1  Although  originated  in  favorem  vitae,  this  rule 
has  been  gradually  extended  until  it  has  become  the  measure  of  proof  in 
all  criminal  actions.2  In  civil  cases,  however,  there  was  no  reason  for 
demanding  such  conclusive  proof,  so  a  mere  preponderance  of  evi- 
dence has  been  held  sufficient  to  support  the  burden  of  persuasion.3 
While  the  former  principle  of  proof  is  clearly  applicable  only  to 
criminal  prosecutions,  a  failure  to  distinguish  between  the  form  of  the 
proceeding  and  the  nature  of  the  issue  involved  has  sometimes  led  courts 
to  require  proof  beyond  a  reasonable  doubt  in  civil  suits  in  which  the 
evidence  offered  by  either  party  would  support  a  criminal  charge.4 
In  this  class  of  cases,  however,  it  is  generally  recognized  by  modern 
decisions  that  a  preponderance  of  evidence  is  adequate.6  For  ex- 
ample, in  an  action  for  libel  where  the  plaintiff  alleges  that  the  de- 
fendant has  falsely  charged  him  with  the  commission  of  a  crime  if  the 
defence  is  the  truth  of  the  charge,  the  defendant  is  not  bound  to 
establish  it  beyond  a  reasonable  doubt. 

The  more  difficult  question  of  determining  the  requisite  measure 
of  proof  in  contempt  proceedings,  which  present  many  of  the  aspects 
of  both  criminal  and  civil  causes,  has  led  >to  a  great  diversity  of 
judicial  opinion.6  The  federal  courts  do  not  clearly  differentiate 
between  civil  and  criminal  contempts  in  the  matter  of  proof  and  in- 
timate that  in  each  proceeding  proof  beyond  a  reasonable  doubt  i3 
required.7     The  majority  of  the  state  courts,  however,  are  inclined  to 

1io  American  Law  Rev.  642,  651;  4  Columbia  Law  Rev.  356;  Ellis  v. 
Buzzell  (1872)  60  Me.  209.  Some  authorities  regard  the  presumption  of 
innocence  as  the  basis  for  this  rule.  1  Wharton,  Criminal  Evidence, 
(10th   ed.)    §    1. 

JPeople  v.  Potter  (1891)  89  Mich.  353;  2  Bishop,  New  Criminal  Pro- 
cedure §  1093.  The  prosecution  should  be  required  to  prove  only  the 
entire  issue,  and  not  each  detail,  beyond  a  reasonable  doubt.  2  Chamber- 
layne,  Evidence  §  QQ6d;  Delahoyde  v.  People  (1002)  212  111.  554,  564; 
Dunn  v.  State  (1906)  166  Ind.  694;  but  see  State  v.  Young  (1900)  9  N. 
Dak.  165;  State  v.  Cohen  (1899)  108  la.  208.  A  preponderance  of  evi- 
dence is  enough  to  establish  the  venue.     13  Columbia  Law  Rev.  644. 

'Kurz  v.  Doerr  (1904)  180  N.  Y.  88;  Blackmore  v.  Ellis  (1004)  70 
N.  J.  L.  264.  In  proof  of  fraud,  of  the  contents  of  a  lost  will,  of  an 
agreement  to  bequeath,  or  of  mutual  mistake  sufficient  to  justify  a  refor- 
mation, the  plaintiff  must  usually  adduce  clear  and  convincing  evidence. 
Bowe  v.  Gage  (1906)  127  Wis.  245,  250;  3  &  4  Wigmore,  Evidence 
§§  2106,  2498. 

'Louisville  &  N.  R.  R.  v.  Commonwealth  (1902)  112  Ky.  635,  644; 
White  v.  Comstock  (1834)  6  Vt.  405;  see  In  re  Evans  &  Rogers  (1900) 
22  Utah  366,  387;  cf.  Willmitt  v.  Harmer  (1839)  8  C.  &  P.  695. 

*2  Chamberlayne,  Evidence  §  997;  4  Wigmore,  Evidence  §  2497; 
Campbell  v.  Burns  (1900)  94  Me.  127,  136. 

•3  Encyc,  Evidence  470;  see  note  to  Gompers  v.  Buck  Stove  &  Range 
Co.  (U.  S.  191 1)  34  L.  R.  A.  [n.  s.]  874- 

TBullock  Elec.  &  Mfg.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co.  (C.  C.  A. 
1904)  129  Fed.  105;  see  Hammond  Lumber  Co.  v.  Sailors'  Union  of  the 
Pacific  (C.  C.  1909)  167  Fed.  809;  but  see  Anargyos  v.  Anargyos  &  Co. 
(C.  C.  191 1 )   191  Fed.  208. 
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recognize  the  distinction  in  the  nature  of  the  proceeding  and  to  de- 
mand different  degrees  of  proof.  If  a  court  is  endeavoring  to  punish 
an  affront  to  its  dignity  the  proceeding  is  criminal,  the  rule  of  proof 
prevalent  in  criminal  prosecutions  is  generally  applied,  except,  of 
course,  that  an  act  of  misconduct  committed  in  the  presence  of  the 
court  is  summarily  punished.  If  a  party  to  a  suit  is  employing  con- 
tempt proceedings  to  secure  greater  effectiveness  of  a  private  remedy 
the  action  is  civil  and  the  appropriate  measure  of  proof  obtains.8 
This  distinction  can  be  supported  only  upon  the  ground  that  the 
severity  of  the  punishment  for  criminal  contempt  is  a  justification 
for  surrounding  the  defendant  with  every  safeguard.  Upon  strict 
principle,  however,  even  in  this  class  of  cases,  since  all  contempts 
are  in  fact  special  proceedings  triable  without  a  jury,  and  since  the 
form  of  the  action  should  be  controlling,  no  more  proof  than  a  pre- 
ponderance of  evidence  should  be  necessary.9 

Similarly  in  an  action  to  recover  a  penalty  since  the  statutes  usu- 
ally authorize  a  suit  in  debt,  proof  by  a  preponderance  of  evidence 
should  be  sufficient.  Indeed,  where  the  act  upon  which  the  penalty 
is  based,  is  not  a  crime,  it  is  unanimously  so  held.10  And,  by  the 
weight  of  authority,  the  same  result  is  reached  if  the  act  is  a  crime, 
but  the  action  is  in  form  civil  to  recover  the  penalty,  upon  the 
analogy  of  the  ordinary  civil  cases,  incidentally  involving  criminal 
issues.11  Consequently,  in  the  recent  case  of  United  States  v.  Began 
(1914)  34  Sup.  Ct.  Rep.  213,  in  which  an  action  of  debt  was  brought 
to  recover  a  penalty  under  the  Alien  Immigration  Act  for  the  importa- 
tion of  labor  under  contract,  which  was  also  made  a  misdemeanor  by 
the  statute,  the  Supreme  Court  decided  that  a  preponderance  of  evidence 
would  be  sufficient  to  sustain  a  judgment  for  the  Government.  But 
heretofore,  the  federal  courts  have  rather  emphasized  the  criminal 
aspect  of  the  action  for  a  penalty  by  not  compelling  the  accused  to 
testify,12  and  by  applying  the  principle  of  double  jeopardy  in  such 
suits.  Therefore,  the  conclusion  in  the  Regan  case,  sound  upon 
principle,  and  in  accord  with  the  tendency  of  the  state  courts  to  regard 
these  actions  as  civil  for  all  purposes,  appears  to  have  been  reached 
upon  considerations  of  policy  which  would  restrict  the  stringent  rule 
of  proof  beyond  a  reasonable  doubt  to  the  field  of  criminal  actions. 

"Costilla  Land  &  Inv.  Co.  v.  Allen  (1910)  15  N.  Mex.  528;  Drakeford 
v.  Adams  (1896)  98  Ga.  722;  see  Rapalje,  Contempt  §  126. 

'See  the  broad  language  in  the  opinion  in,  In  re  McCormick  (1909) 
117  N.  Y.  Supp.  70,  affirmed  (1909)  196  N.  Y.  571;  People,  ex  rel  Negus  v. 
Dwyer  (1882)  90  N.  Y.  402. 

"Norfork  &  Western  Ry.  v.  United  States  (C.  C.  A.  1911)  191  Fed. 
302,  308;  United  States  v.  Chicago,  R.  I.  &  Pac.  Ry.  (D.  C.  1908)  173 
Fed.  684. 

"Louisville  &  N.  R.  R.  v.  Hill  (1897)  115  Ala.  334;  People  V.  Briggs 
(1889)  114  N.  Y.  56;  Sparta  v.  Lewis  (1892)  91  Tenn.  370;  Oceanic 
Navigation  Co.  v.  Stranahan  (1909)  214  U.  S.  320,  336;  United  States  v. 
Southern  Pacific  Co.  (D.  C.  1908)  162  Fed.  412,  contra,  Louisville  &  N. 
R.  R.  v.  Commonwealth,  supra.  In  Illinois  the  courts  have  adopted  a 
middle  view  requiring  more  than  a  preponderance  but  less  than  proof 
beyond  a  reasonable  doubt.  Atchison,  T.  &  S.  F.  Ry.  v.  People  (1907) 
227  111.  270. 

"13  Columbia  Law  Rev.  529;  14  ibid.  79. 
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Admissibility  of  Jurors'  Affidavits  to  Show  Their  Misconduct. — 
Up  to  Lord  Mansfield's  revolutionary  decision  in  Vasie  v.  Delaval,1  it 
was  the  established  practice,  upon  motion  for  a  new  trial,  to  accept 
indiscriminately  the  testimony  of  jurors  and  others  as  to  misconduct 
of  the  jury.2  In  that  case,  however,  it  was  decided  that  such  afiidavits 
could  not  be  received  from  the  jurymen,  as  they  would  thereby  convict 
themselves  of  a  high  misdemeanor,  and  the  rule  that  nemo  turpitu- 
dinem  suam  allegans  audietur  was  applied.  This  curious  doctrine 
against  self-stultification  arose  in  the  early  part  of  the  eighteenth 
century  and  at  that  time  met  with  popular  approval.  The  maxim,  then 
regarded  as  a  principle  of  evidence,  has  long  since  been  repudiated; 
but  its  application  to  jurors'  affidavits  became  so  firmly  implanted  under 
Lord  Mansfield's  earnest  patronage,  that  it  survives  to-day,  both  in 
England  and  America,  as  a  rule  of  general  practice,3  as  appears  in 
the  recent  case  of  Goldenberg  v.  Law  (N.  Mex.  1913)  131  Pac.  499. 
The  courts  are  usually  content  to  apply  the  convenient  formula  that  a 
juror  may  not  impeach  his  verdict,  and  support  it  upon  grounds  of 
public  policy. 

The  arguments  most  frequently  urged  in  favor  of  the  rejection  of 
such  affidavits  are:  first,  that  such  testimony  would  tend  to  defeat 
the  solemn  act  of  the  juror  under  oath;  second,  that  it  would  induce 
tampering  with  the  jury  after  they  had  given  their  verdict ;  third,  that 
it  would  give  an  unconscientious  juryman  the  means  to  destroy  a 
verdict  after  he  had  assented  to  it.4  The  first  point  is  applicable  not 
merely  to  the  statements  of  jurors,  but  to  all  testimony  from  what- 
ever source  purporting  to  show  misconduct  on  the  part  of  the  jury. 
Yet  often  the  same  courts  which  deny  jurors  the  right  to  confess  such 
irregularities,  accept  without  scruple  sworn  statements  of  court  of- 
ficers and  others  in  this  regard.5  This  undoubtedly  encourages  un- 
lawful eavesdropping  on  the  secret  proceedings  of  the  juryroom;  and 
certainly  the  direct  confession  of  guilt  by  a  juror  would  seem  to  be 
of  more  weight  than  the  report  of  observations  unlawfully  made  by  a 
non-participant.  The  second  and  third  arguments  need  hardly  be 
refuted.  It  is  highly  improbable  that  any  of  the  schemes,  whereby  it 
is  suggested  that  an  unscrupulous  juror  might  destroy  the  verdict, 
would  ever  be  employed,  or  that  successful  tampering  with  the  jury 
after  the  trial  would  be  of  frequent  occurrence.  However,  even  if 
a  new  trial  be  occasionally  secured  by  such  methods,  that  would  not 
be  sufficient  reason  for  declaring  all  jurors'  affidavits  incomnetent ; 
and,  as  one  author  has  suggested,  the  same  argument  would  lead  to  an 
abolition  of  all  appeals,  because  they  are  sometimes  improperly 
granted.6 

x(i785)    i  D.  &  E.   ii. 

*See  Metcalfe  v.  Deane  (1590)  Cro.  Eliz.  189;  Philips  v.  Fowler  (1735) 
Barnes  321;  cf.  Aylett  v.  Jewel  (1779)  2  Wm.  Bl.  1299.  Prior  v.  Powers 
(1665)  1  Keb.  811,  is  usually  cited  as  being  in  opposition  to  this  view; 
but  the  affidavit  was  not  actually  rejected,  although  a  new  trial  was  re- 
fused. This  was,  however,  inconsistent  with  the  practice  of  the  time.  1 
Greenleaf,  Evidence  (16th  ed.)  §  252a. 

32  Thompson,  Trials  (2nd  ed.)  §  2618;  see  Dalrymple  v.  Williams 
(1875)   63  N.  Y.  361. 

43  Graham  &  Waterman,  New  Trials   (2nd  ed.)    1428. 

BSee  Dunn  v.  Hall  (Ind.  1846)  8  Blackf.*  32;  Bradt  v.  Rommel 
(1880)  26  Minn.  505;  Wright  v.  Abbott  (1894)   160  Mass.  395. 

•4  Wigmore,  Evidence,  §  2353. 
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As  illustrated  by  the  case  of  Capps  v.  State  (Ark.  1913)  159  S.  W. 
193,  certain  States,  feeling  the  injustice  of  the  rule,  have  made  a 
statutory  exception  admitting  the  affidavit  of  a  juror  to  impeach  a 
verdict  determined  by  lot  or  chance.7  Others,  have  limited  the  doc- 
trine to  affidavits  concerning  matters  taking  place  during  the  jury's 
retirement,  and  hold  it  competent  for  a  juror  to  testify  as  to  influences 
and  occurrences  outside  the  juryroom  during  the  progress  of  the  trial.8 
However,  these  exceptions  merely  demonstrate  a  partial  recognition 
of  the  rule's  deficiencies,  and  fail  in  any  way  to  justify  its  existence. 

By  far  the  most  reasonable  position  has  been  taken  in  some  of  the 
western  States,  under  the  leadership  of  Iowa.9  The  modern  practice  in 
these  jurisdictions  is  shown  in  the  recent  case  of  Maryland  Casualty  Co. 
v.  Seattle  Elec.  Co.  (Wash.  1913)  133  Pac.  1097.  Here,  a  juror's  affidavit 
is  received  as  competent  evidence  pertaining  to  matters  either  within 
or  without  the  juryroom  which  do  not  essentially  inhere  in  the  verdict. 
Although  some  confusion  has  arisen  in  ascertaining  exactly  what  mat- 
ters do  essentially  inhere  in  the  verdict,  the  accepted  interpretation 
seems  to  be  that  a  juror  may  testify  to  any  facts  that  transpired  within 
his  own  personal  observation,  but  not  to  the  effect  of  those  facts  upon 
the  deliberations  of  the  jury,  nor  to  the  motives  and  beliefs  which  led 
to  the  final  verdict.10  This  doctrine,  although  a  complete  departure 
from  the  majority  rule,  seems  satisfactory  both  in  theory  and  prac- 
tice. Moreover,  inasmuch  as  it  is  almost  universally  recognized  that 
a  juror's  affidavit  is  admissible  to  support  his  verdict,11  it  seems  but 
reasonable  when  a  verdict  should  be  impeached  upon  grounds  of  mis- 
conduct that  those  who  are  best  qualified  to  testify  to  the  facts  of 
such  misconduct  should  be  heard. 


Concurrent  Jurisdiction  Over  River  Boundaries. — In  order  to 
avoid  the  otherwise  difficult  determination  of  jurisdiction  dependent 
upon  the  exact  location  on  boundary  waters  of  the  place  of  an  occur- 

TCalifomia  Code  of  Civ.  Proc.  §  657;  Idaho,  Rev.  Codes  §  4439- 
Moreover,  it  has  been  held  that  a  quotient  verdict  is  a  "chance*'  verdict 
within  the  meaning  of  the  statutes.     Dixon  v.  Pluns   (1893)   98  Cal.  384. 

"Rush  v.  St.  Paul  City  Ry.  (1897)  70  Minn.  5.  In  Ohio  it  has  been 
said  that  a  juror's  affidavit  is  not  admissible  to  impeach  a  verdict,  unless 
evidence  aliunde  is  first  offered.  Parker  v.  Blackwelder  (1893)  7  Oh. 
C.  C.   140;  Farrer  v.  State   (1853)   2  Oh.  St.  54. 

•This  minority  rule,  which  is  followed  in  Iowa,  Kansas,  Nebraska, 
Washington,  and  has  been  received  with  approval  in  some  federal  courts, 
see  Mattox  v.  United  States  (1892)  146  U.  S.  140,  may  be  said  to  have 
originated  in  the  case  of  Wright  v.  111.  etc.  Tel.  Co.  (1866)  20  la.  195, 
210,  although  a  similar  doctrine  had  been  expounded  many  years  before 
in  Tennessee.  See  Crawford  v.  State  (Tenn.  1821)  2  Yerg.  60,  24  Am. 
Dec,  467  and  note.  By  statute  in  Texas,  a  verdict  may  be  attacked  by 
the  testimony  of  jurors  given  in  open  court  but  not  by  their  affidavits. 
See  San  Antonio  &  A.  P.  Ry.  v.  Wells  (Tex.  1912)    146  S.  W.  645. 

"This  seems  analogous  to  the  application  of  the  parol  evidence  rule 
with  respect  to  written  instruments,  although  it  is  not  permissable  to  go 
behind  the  instrument  (here,  the  verdict)  to  show  the  deliberations  and 
intent  of  the  parties,  it  is  always  proper  to  establish  such  infor- 
malities and  breaches  of  prescribed  procedures  as  per  se  invalidate  the 
document.     See  4  Wigmore,  Evidence,  §  2352. 

"See  Phillips  v.  Town  of  Scales  Mound  (1902)  195  IN.  353  5  Haight  v. 
Elmira  (N.  Y.  1899)  42  App.  Div.  391. 
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rence,1  Congress  has  established  a  concurrent  jurisdiction  over  the 
river  boundaries  of  States  entering  the  Union,2  similar  to  that  which 
some  of  the  original  States  adopted  by  compact.3  Although  such 
jurisdiction  has  existed  since  the  formation  of  the  Union,  there  is  still 
sharp  conflict  of  authority  as  to  its  extent  and  limitations.  Some  in- 
clination has  been  manifested  to  restrict  its  scope  to  mere  legislative 
control,  or  to  confine  its  operation  to  matters  concerning  navigation,4 
but  the  Supreme  Court  has  taken  the  better  view  by  characterizing 
the  jurisdiction  as  executive,  legislative  and  judicial,  and  including 
all  matters  of  legal  cognizance,  whether  criminal  or  civil,  arising  on 
the  river  and  of  a  transitory  nature.6  It  is  universally  recognized, 
however,  that  such  a  grant  to  a  State  of  jurisdiction  over  part  of  a 
river  outside  its  territorial  limits,  does  not  give  a  dominion  of  the  soil 
so  that  the  State  could  tax  property  or  abate  a  permanent  nuisance 
attached  to  the  land  outside  its  boundaries.6  Since  the  situs  of  such 
property  is  fixed,  this  logical  exception  occasions  no  inconvenience. 

If  the  jurisdiction  of  each  State  over  the  whole  river  should  be 
entirely  independent  of  the  other7  a  unique  situation  would  be  cre- 
ated, but  one  practicable  in  every  regard  if  the  decisions  of  each  were 
res  adjudicata  as  to  the  other,  notwithstanding  any  difference  in  their 
laws.8  A  wiser  policy,  however,  would  seem  to  demand  that  each 
State  should,  in  general,  exercise  only  such  powers  over  the  whole  of  the 
river  as  are  reasonably  consistent  with  the  exercise  of  similar  powers 
over  the  same  portions  of  the  river  by  the  other  State.9  Under  this 
rule  as  applied  to  crimes,10  either  State  could  punish  an  act  which  was 
malum  in  se,  or  malum  prohibitum  in  both  States,  although  with  dif- 
ferent penalties;  and  the  State  first  acquiring  jurisdiction  of  the 
person  would  have  the  right  to  pass  final  judgment.  But  if  the  act 
were  malum  prohibitum  in  only  one  State  the  exercise  of  its  jurisdic- 
tion would  be  inconsistent  with  the  exercise  of  the  same  jurisdiction 
by  the  other,  then,  neither  would  be  able  to  enforce  its  statute  over 

xSee  Gilbert  v.  Moline  Water  Power  &  Mfg.  Co.  (1865)   19  la.  319. 

'See  In  re  Mattson  (C.  C.  1895)  69  Fed.  535. 

"See  Handly's  Lessee  v.  Anthony  (1820)  5  Wheat.  374. 

*Meyler  v.  Wedding  (1899)  107  Ky.  310;  see  Buck  v.  Ellenbolt  (1892) 
84  la.  395- 

"Wedding  v.  Meyler  (1904)  192  U.  S.  573,  reversing,  Meyler  v.  Wed- 
ding, supra.  And  this  view  appears  to  be  that  of  many  state  courts.  See 
Sherlock  v.  Ailing  Admr.  (1873)  44  Ind.  184;  State  v.  Metcalf  (1896) 
65  Mo.  App.  681;  State  v.  George  (1895)  60  Minn.  503;  Rorer,  Inter- 
State  Law  336  et  seq. 

"Roberts  v.  Fullerton  (1903)  117  Wis.  222.  This  case  might  be  held  to 
support  the  limitation  of  jurisdiction  in  Nielson  v.  Oregon  (1908)  212 
U.  S.  315.  And  see  Chicago  &  N.  W.  Ry.  v.  City  of  Clinton  (1893)  88 
la.  188;  Gilbert  v.  Moline  Water  Power  &  Mfg.  Co.,  supra;  State  v. 
Mullen  (1872)  35  la.  199. 

7State  v,  Nielson  (1908)  51  Ore.  588,  reversed,  Nielson  v.  Oregon, 
supra. 

'Cf.  Commonwealth  v.  Frazee  (Pa.  1857)  2  Phila.  191;  but  see  Phil- 
lips v.  People  O870)   55  111.  429. 

"See  Keator  Lumber  Co.  v.  The  St.  Croix  Boom  Corp.  (1888)  72  Wis. 
62;  State  v.  Faudre  (1903)  54  W.  Va.  122;  Arnold  v.  Shields  (Ky. 
1837)  5  Dana  *  18. 

10See  In  re  Mattson,  supra. 
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the  territory  of  the  other.11  Although  this  doctrine  defeats  the  pur- 
pose of  the  general  rule,  it  seems  better  from  the  peculiar,  exigencies 
of  this  limited  class  of  cases  that  the  State  should  be  forced  to  prove 
that  the  act  occurred  within  its  territorial  limits.12 

An  internal  difficulty  arises  as  to  the  exercise  of  the  extraterritorial 
authority  "where  a  State  has  vested  its  entire  criminal  jurisdiction  in 
county  or  district  courts  whose  local  jurisdictions  are  confined  to  the 
county  boundaries.13  In  the  absence  of  specific  statutory  provision 
they  would  generally  have  no  jurisdiction  beyond  those  boundaries,14 
but  because  of  the  impossibility  of  state  jurisdiction  without  courts  to 
administer  the  laws,  it  is  held  that  under  the  statutes  ratifying  the 
concurrent  jurisdiction,15  and  even  at  common  law,  the  county  courts 
are  given  jurisdiction  of  the  adjoining  territory  outside  their  boun- 
daries, but  within  the  jurisdiction  of  the  State  as  an  incident  to  their 
defined  powers.16  In  the  recent  case  of  Brown  v.  State  (Ark.  1913) 
159  S.  W.  1132,  the  defendant  claimed  that  his  conviction,  by  a  county 
court  for  a  crime,  which  was  a  malum  'prohibitum  in  both  States,  com- 
mitted outside  the  territorial  limits  of  the  State,  was  unconstitutional 
under  a  provision  insuring  him  a  trial  by  a  jury  of  the  county  in 
which  the  crime  was  committed.  But  the  court,  by  accepting  the 
general  view  that  the  county  court  had  jurisdiction,  extended  the 
tendency  to  disregard  the  literal  wording  of  the  law  in  order  to  ef- 
fectuate the  State's  jurisdiction.17  By  sustaining  the  conviction  the 
court  in  effect  held  that  the  constitution,  despite  its  clear  expression, 
merely  assured  the  accused  a  trial  by  a  jury  of  the  county  whose 
court  had  jurisdiction.18 


Bight  of  Foreign  Corporations  to  Plead  Statute  of  Limitations. — 
The  right  of  an  individual  to  avail  himself  of  the  Statute  of  Limita- 
tions depends  upon  his  liability  to  personal  service  of  process;1  and 
under  the  provisions  which  suspend  the  operation  of  the  Statute  dur- 
ing the  absence  of  the  defendant  from  the  jurisdiction,  the  test  is 
not  the  physical  presence  of   the  defendant,   but   the   possibility  of 

"Where  the  same  act  is  malum  prohibition  in  both  States  it  would 
appear  to  be  within  the  scope  of  concurrent  jurisdiction  and  no  special 
assent  should  be  required,  and  adverse  action,  cf.  State  v.  Faudre,  supra, 
would  not  be  necessary  where  the  act  is  malum  prohibition  in  only  one. 
Nielson  v.  Oregon,  supra;  cf.  Ex  parte  Desjeiro  (C.  C.  1907)  152  Fed. 
1004;  22  Harvard  Law  Rev.  509.  Possibly  the  latter  view  limits  to  some 
extent  the  legislative  jurisdiction  allowed  in  Wedding  v.  Meyler,  supra. 

"See  McFall  v.  Commonwealth  (Ky.  1859)  2  Mete.  394;  cf.  Church  v. 
Chambers  (Ky.  1835)  3  Dana  *274. 

^Arkansas,  Kirby's  Dig.  §  2085. 

"State  v.  Davis  (1856)  25  N.  J.  L.  386;  but  see  Annie  M.  Smull  (U. 
S.   D.   C.    1872)    2   Sawy.   226;   cf.   Welsh   v.    State    (1890)    126   Ind.    71. 

"State  v.  Mullen,  supra;  cf.  State  v.  Metcalf,  supra;  Acts  of  Ark. 
191 1  Act.  81,  p  46. 

"Biscoe  v.  State  (1887)  68  Md.  294;  State  v.  Seagraves  (1905)  in 
Mo.  App.  353;  cf.  s  Columbia  Law  Rev.  470. 

"Cf.  Carlisle  v.  State  (1869)  32  Ind.  55. 

uCf.  State  v.  Cameron   (Wis.  1850)  2  Chand.  172. 

'Hart  v.  Kip  (N.  Y.  1893)  74  Hun  412;  see  Turcott  V.  Railroad  (1898) 
101  Tenn.  102. 
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obtaining  personal  jurisdiction  over  him.2  The  application  of  this 
principle  to  a  foreign  corporation,  which  cannot  migrate  from  its 
domicile  in  the  State  of  its  creation,  would  make  it  impossible  to 
obtain  personal  jurisdiction  over  any  foreign  corporation,  which  has 
not  complied  with  the  laws  providing  for  domestication.3  The  incon- 
venience and  injustice  of  this  immunity  of  foreign  corporations  from 
personal  judgment  led  to  the  universal  enactment  of  statutes  to  the 
effect  that  service  upon  any  agent  carrying  on  the  corporate  business 
within  the  jurisdiction  shall  give  personal  jurisdiction  over  the  cor- 
poration itself;*  and  the  courts  have  uniformly  held  that  the  cor- 
poration has  submitted  itself  to  these  provisions  by  voluntarily  doing 
business  within  the  jurisdiction.5 

What  constitutes  "doing  business"  within  the  scope  of  this  rule 
is  often  a  difficult  question;  the  requirement  generally  adopted  is 
that  the  business  must  be  of  a  fairly  permanent  nature,  and  be  con- 
ducted in  a  reasonably  open  manner;  and  that  there  must  be  a  rep- 
resentative who  is  at  all  times  subject  to  personal  service  of  process.6 
This  method  of  removing  the  barriers  to  personal  jurisdiction  over 
a  foreign  corporation  is  based  on  the  conception  that  the  corporation 
can  act  only  through  agents,  and  it  may  therefore  be  said  that  the 
corporation  has  an  actual  residence  wherever  its  representatives  carry 
on  the  corporate  business.7  So  a  clear-cut  distinction  is  made  between 
the  actual  residence  of  the  corporation  and  its  legal  domicile,  which 
can  exist  only  in  the  State  of  its  creation.  Some  courts  have  rec- 
ognized this  distinction  for  the  purpose  of  acquiring  personal  juris- 
diction of  the  corporation,  but  have  repudiated  it  when  the  corpora- 
tion sought  to  avail  itself  of  the  Statute  of  Limitations.8  A  fairer 
and  more  logical  result  has  been  reached  by  the  majority  of  the  courts. 
They  hold  that,  since  the  plaintiff  has,  at  all  times,  had  an  oppor- 
tunity, by  serving  his  process  on  the  resident  agent,  to  bring  the 
defendant  foreign  corporation  into  court,  there  is  no  sound  reason 
for  denying   to   the   corporation   the   right  to   plead   the   Statute  of 

"Blodgett  v.  Utley  (1875)  4  Neb.  25;  cf.  Lane  v.  National  Bank  (1870) 
6  Kan.  74. 

'St.  Clair  v.  Cox  (1882)  106  U.  S.  350;  but  see  North  Mo.  R.  R.  v. 
Akers  (1868)  4  Kan.  453,  469. 

*S  Thompson,  Corporations  (2nd  ed.)  §  6755. 

"See  Larson  v.  Aultman  etc.  Co.  (1893)  86  Wis.  281.  The  same  result 
has  been  reached  in  England,  Newby  v.  Colt's  Patent  Fire  Arms  Co. 
(1872)  L.  R.  7  Q.  B.  293,  following  the  dissenting  opinion  of  Lord  St. 
Leonards  in  Carron  Iron  Co.  v.  MacLaren  (1885)  5  H.  L.  C.  *4i6,  *449, 
and  codified  in  the  Companies  Act,  8  Edw.  VII,  ch.  69,  §  274. 

'See  Winney  v.  Sandwich  Mfg.  Co.  (1892)  86  la.  608;  5  Thompson, 
Corporations  (2nd  ed.)   §  6750. 

7See  City  of  St.  Paul  v.  Chicago,  M.  &  St.  P.  Ry.  (1891)  45  Minn. 
387.  398.  "The  places  of  business  may,  for  the  purposes  of  jurisdiction, 
properly  be  deemed  the  domicile."  Lord  St.  Leonards  dissenting  in 
Carron  Iron  Co.  v.  MacLaren,  supra,  at  page  450.  See  also  Thompson  v. 
Texas  Land  Co.  (Tex.  Civ.  App.  1893)  24  S.  W.  856;  Huss  v.  Central 
R.  R.  &  Banking  Co.   (1880)  66  Ala.  472;  Turcott  v.  Railroad,  supra. 

•Williams  v.  Metropolitan  Street  Ry.  (1903)  68  Kan.  17;  State  v. 
National  Accident  Society  (1899)  103  Wis.  208;  Larson  v.  Aultman  etc. 
Co.,  supra. 
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Limitations  as  a  bar.9  This  view  is  based  on  the  real  object  of  the 
Statute  and  those  cases  seem  indefensible,  which  deny  this  defense 
to  foreign  corporations  doing  business  within  the  State,  where  a 
statute  provides  for  service  upon  the  agent.  But  in  New  York  the 
early  statute  of  personal  service10  was  construed  to  give  the  court 
merely  jurisdiction  in  rem,  over  corporate  property  within  the  State.11 
Upon  this  premise  the  decisions  depriving  these  corporations  of  the 
right  to  plead  the  Statute  are  sound.1- 

In  the  recent  case  of  Hale  v.  St.  Louis  &  S.  F.  Ry.  (Okla.  1913) 
134  Pac.  949,  the  statute  provided  that  service  upon  the  agent  gave 
personal  jurisdiction  over  the  foreign  corporation,  nevertheless  the 
court  held  that  defendant  could  not  plead  the  Statute  of  Limitations. 
Tins  result  was  reached  upon  the  non-compliance  by  the  corporation 
with  the  law  of  the  State  providing  for  domestication  of  foreign 
corporations.  This  is  ordinarily  no  valid  ground  for  denying  the 
corporation  the  benefit  of  the  Statute  of  Limitations,  in  absence  of 
an  express  provision  making  compliance  with  such  requirements  a 
condition  precedent  to  obtaining  personal  jurisdiction.13  But  the 
law  of  Oklahoma  is  very  strict  in  forbidding  recalcitrant  corporations 
from  doing  business  within  the  State.14  And  although  this  may  be 
said  to  constitute  an  implied  condition  precedent  to  the  legal  existence 
of  the  defendant  in  the  State,  the  opinion  seems  to  be  justifiable 
only  on  the  policy  of  the  State  to  protect  its  citizens  from  irresponsible 
foreign  corporations. 


Privileged  Communications  Between  Attorney  and  Client. — The 
early  common  law  considered  the  rule  of  the  exclusion  of  confidential 
communications  made  by  client  to  his  attorney  as  a  privilege  belong- 
ing only  to  the  attorney,  and  extended  this  privilege  only  to  those  com- 
munications made  in  reference  to  pending  suits.  It  followed,  of 
course,  that  only  the  attorney  could  waive  or  raise  the  privilege.1 
But  by  the  modern  cases  it  is  universally  recognized  that  the  true 

'Huss  v.  Central  R.  R.  &  Banking  Co.,  supra;  Pennsylvania  Co.  v. 
Sloan  (1878)  1  111.  App.  364;  McCabe  v.  Illinois  Central  R.  R.  (U.  S. 
D.  C.  1882)  4  McCrary  492;  cf.  Mortgage  Co.  v.  Butler  (1910)  99  Miss. 
56;  City  of  St.  Paul  v.  Chicago,  M.  &  St.  P.  Ry.,  supra. 

"Laws  of  New  York  (1855)  ch.  279,  p.  470. 

"Hulbert  v.  Hope  Mutual  Ins.  Co.  (N.  Y.  1850)  4  How.  Pr.  *27S ; 
Brewster  v.  Mich.  Centr.  R.  R.  (N.  Y.  1850)  5  How.  Pr.  183.  See  Tioga 
R.  R.  v.  Blossburg  &  Corning  R.  R.  (1873)  20  Wall.  137. 

"Olcott  v.  Tioga  R.  R.  (1859)  20  N.  Y.  210;  Rathbun  v.  Northern 
Central  Ry.  (1872)  50  N.  Y.  656.  These  cases  have  overruled  Faulkner 
v.  D.  &  R.  Canal  Co.  (N.  Y.  1845)  1  Denio  441.  The  present  statute,  New 
York  Code  Civ.  Proc.  §  432,  provides  that  the  corporation  shall  designate 
an  agent  within  the  State  to  receive  service  of  process.  A  foreign  cor- 
poration complying  with  this  provision  may  plead  the  Statute  of  Limi- 
tations. See  Wehrenberg  v.  N.  Y.  N.  H.  &  H.  R.  R.  (N.  Y.  1908)  124 
App.  Div.  205. 

"Turcott  v.  Railroad,  supra;  See  King  v.  National  M.  &  E.  Co.  (1881) 
4  Mont.  1;  but  see  O'Brien  v.  Big  Casino  Gold  Mining  Co.  (1908)  9  Cal. 
App.  283. 

"Oklahoma  Revised  Laws  (1910)   §§  1335  et  seq. 

'4  Wigmore,  Evidence,  §  2290. 
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rationale  of  the  rule  is  subjective  in  its  nature,  i.  e.,  that  the  privilege 
exists  for  the  benefit  of  the  client  and  not  for  the  attorney  alone.2 

Moreover,  the  rule,  to-day,  embraces  all  communications  made  for 
the  purpose  of  seeking  legal  advice,  irrespective  of  whether  a  suit  is 
pending  or  not.  But  in  order  to  bring  a  statement  within  this  rule  of 
exclusion,  it  must  have  been  made  in  confidence  by  a  client  to  his 
legal  adviser,  in  his  professional  capacity.  Certainly  the  privilege 
covers  a  case  where  the  communication  has  been  made  by  means  of  the 
client's  agent,  or  of  an  interpreter,  or  by  the  client  to  the  attorney's 
clerk.3  The  New  Jersey  Court  of  Errors  and  Appeals  upheld  this 
doctrine  in  the  case  of  State  v.  Loponio  (N.  J.  1913)  88  Atl.  1045. 
Here,  one  E.,  a  fellow-prisoner,  had  at  the  dictation  of  the  accused 
written  a  letter  to  an  attorney  for  the  purpose  of  securing  his  services 
on  the  trial.  The  letter  fell  into  the  hands  of  a  public  detective.  It 
was  held  that  the  objection  by  the  accused  to  R.'s  competence  to  tes- 
tify as  to  the  contents  of  the  letter  was  valid.  But  as  the  court  points 
out,  it  does  not  follow  that  the  letter  itself  was  inadmissible,  for  this 
falls  within  a  limitation  in  the  application  of  the  rule;  that,  when  a 
third  party  by  any  means  overhears  a  confidential  communication  from 
a  client  to  his  attorney,  he  may  testify  thereto  because  he  does  not 
come  within  the  privileged  relationship.  The  reason  for  the  inhibition 
also  disappears  when  the  client  manifests  no  desire  for  secrecy;  so  if 
the  attorney  is  consulted  in  the  presence  of  third  parties,  the  latter 
can  be  compelled  to  divulge  their  knowledge  of  the  conversation.4  In 
these  instances,  it  is  argued  that  the  client  has  not  met  the  require- 
ment that  his  communication  be  in  confidence:  that  the  client  must 
preserve  secrecy  at  his  peril. 

It  has  been  held  that  a  "legal  adviser"  must  in  fact  be  an  attorney 
or  his  clerk;  but  since  the  rule  aims  to  free  the  client  from  any  ap- 
prehension that  his  conversation  will  be  disclosed,  it  would  seem  that 
on  principle  the  privilege  should  extend  to  every  case  where  the  client 
has  a  bona  fide  belief  in  the  status  of  his  legal  adviser  as  an  attorney, 
even  though  in  fact  the  one  to  whom  the  communication  is  addressed 
is  not  a  licensed  attorney.8  Not  only  must  the  one  to  whom  the  state- 
ment is  made  be  a  legal  adviser,  but  he  must  be  acting  in  a  profes- 

2To-day,  then,  only  the  client  may  raise  or  waive  the  privilege.  This 
rule,  although  never  repudiated,  has  been  severely  criticised.  See  Bent- 
ham's  argument  as  set  out  in  4  Wigmore,  Evidence  §  2291. 

"6  Columbia  Law  Rev.  191;  Root  v.  Wright  (1891)  84  N.  Y.  72;  see 
Alderman  v.  People  (1857)  4  Mich.  414.  In  many  States  the  rule  has 
been  embodied  in  the  Code.  Haywood  v.  State  (1901)  114  Ga.  in; 
Denver  Tramway  Co.  v.  Owens  (1894)  20  Colo.  107,  125. 

4McLean  v.  Clark  (1872)  47  Ga.  24,  69;  People  v.  Buchanan  (1895) 
145  N.  Y.  1;  Cotton  v.  State  (1888)  87  Ala.  75;  cf.  Southern  Ry.  v. 
White  (1899)  108  Ga.  201;  Hoy  v.  Morris  (Mass.  1859)  13  Gray  519. 
Where  the  same  attorney  acts  for  both  parties,  however,  their  respective 
communications  are  merely  privileged  from  disclosure  at  the  instance  of 
a  third  party.  See  Root  v.  Wright,  supra.  Kaut  v.  Kessler  (1886)  114 
Pa.  603,  609. 

B6  Columbia  Law  Rev.  191;  People  v.  Barker  (1886)  60  Mich.  277,  297; 
but  see  Barnes  v.  Harris  (Mass.  1851)  7  Cush.  576;  Sample  v.  Frost 
(1859)  10  la.  266;  Hawes  v.  State  (1889)  88  Ala.  37,  68;  cf.  Coon  v. 
Swan  (1856)  30  Vt.  6.  In  State  v.  Russell  (1892)  83  Wis.  330,  a  con- 
viction of  murder  was  set  aside  on  the  ground  that  the  district  attorney 
induced,  by  false  pretenses,  the  accused  to  confess  to  one  whom  he  be- 
lieved to  be  his  attorney. 
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sional  capacity,  that  is,  the  relation  of  attorney  and  client  must  exist 
at  the  time  of  the  consultation.6  It  is  not  necessary,  however,  that  a 
fee  be  given  or  a  retainer  paid,7  although  either  may  very  well  be 
recognized  as  conclusive  evidence  that  the  relation  existed.  Similarly, 
the  privilege  is  denied  when  the  advice  sought  has  reference  to  future 
wrongdoing,8  or  if  the  client  consults  with  him  merely  as  a  friend  or 
neighbor.9  Furthermore  the  courts  have  emphatically  refused  to  ex- 
tend the  protection  of  this  beneficial  privilege  to  cover  cases  where  it 
is  evident  that  the  attorney  would  suffer  injury  by  being  compelled  to 
keep  his  silence,10  or  where  the  client  has  no  intention  whatsoever  of 
employing  him  but  is  merely  seeking  "free  legal  advice."11 

*If  the  communication  takes  place  either  before  the  relation  of  attor- 
ney and  client  exists  or  after  it  has  ended,  the  privilege  is  denied,  see 
State  v.  Herbert  (1901)  63  Kan.  516;  Mandeville  v.  Guernsey  (N.  Y. 
1862)  38  Barb.  225,  although  it  would  be  protected  if  made  during  the 
preliminary  negotiation  leading  to  the  establishment  of  that  relationship. 
Thorp  v.  Goewey  (1877)  85  111.  611. 

'Peek  v.  Boone  (1892)  90  Ga.  767;  Bacon  v.  Frisbie  (1880)  80  N.  Y., 
394- 

"9  Columbia  Law  Rev.  739. 

'Goltra  v.  Wolcott  (1852)  14  111.  89;  Ewers  v.  White's  Estate  (1897) 
114  Mich.  266. 

"See  State  v.  Madigan  (1896)  66  Minn.  10;  Keck  v.  Bode  (1902)  23 
Oh.  C.  C.  413;  In  Nave  v.  Baird  (1859)  12  Ind.  318,  the  client  sued  the 
attorney  for  mismanagement  of  his  cause,  it  was  held  that  the  attorney 
of  necessity  had  to  disclose  confidential  communications  in  order  to 
vindicate  his  conduct. 

ll/n  re  Monroe's  Will  (1890)  20  N.  Y.  Supp.  82;  Brown  v.  Matthews 
(1887)  79  Ga.  1. 
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Arthur  Bearns  Brenner,  Editor-in-Charge. 
James  Alger  Fee,  Associate  Editor, 

Arrest — Actions  upon  Contract — Fraud  in  Contracting  or  Incur- 
ring the  Liability. — In  an  action  to  recover  liquidated  damages  on  an 
executory  contract  which  the  plaintiff  alleged  that  she  was  induced 
to  enter  by  defendant's  fraudulent  representations,  held,  two  judges 
dissenting,  the  defendant  might  be  arrested  under  N.  Y.  Code  of  Civ. 
Proc.  §  549,  subd.  4,  providing  for  that  relief  "in  an  action  upon  con- 
tract express  or  implied  .  .  .  where  it  is  alleged  in  the  complaint 
that  the  defendant  was  guilty  of  a  fraud  in  contracting  or  incurring 
the  liability",  although  the  plaintiff  by  so  suing  ratified  the  contract. 
Novotny  v.  Kosloff  (N.  Y.  App.  Div.  1913)  50  N.  Y.  L.  J.,  Dec.  13, 
1913. 

Section  549  deals  with  cases  in  which  the  right  to  arrest  depends 
upon  the  nature  of  the  action;  nevertheless,  although  the  alle- 
gation of  fraud  is  material  and  the  character  of  the  statutory 
action  differs  in  a  sense  from  that  known  to  the  common  law,  see 
Merriam  v.  Johnson  (N.  Y.  1906)  116  App.  Div.  336,  the  suit  is  still 
one  upon  the  contract.  See  Frey  v.  Torrey  (N.  Y.  1902)  70  App.  Div. 
166,  affirmed  (1903)  175  N.  Y.  501.  Although  a  statute  of  this  kind, 
as  providing  a  remedy  of  penal  character,  Hathaway  v.  Johnson  (1873) 
55  N.  Y.  93,  is  to  be  strictly  construed,  see  Black,  Interpretation  of 
Laws,  298,  the  distinction  contended  for  in  the  dissenting  opinion  be- 
tween fraud  in  the  inception  and  fraud  in  the  breach  of  a  contract, 
would,  if  adopted,  make  deceit  the  gist  of  the  action,  see  Caldbeck  v. 
Simanton  (1909)  82  Vt.  69,  and  so  render  §  549  subd.  4  useless,  as 
referring  only  to  cases  already  covered  by  §  549  subd.  2.  It  is  obvious, 
however,  that  a  plaintiff  who  has  acted  upon  the  fraudulent  representa- 
tions of  the  defendant  and  suffered  a  detriment  by  extending  credit  or 
parting  with  the  possession  of  property,  may  properly  sue  for  damages 
upon  the  executed  contract  and  avail  himself  of  the  order  of  arrest.  In- 
asmuch as  no  distinction  between  executed  and  executory  contracts 
seems  to  have  been  contemplated  by  the  statute,  and  the  right  to 
arrest  is  not  barred  by  the  fact  that  no  damages  for  the  fraud  are 
sought,  see  Hohohen  Beef  Co.  v.  Loeffel  (S.  Y.  1889)  23  Abb.  N.  Cas. 
93,  it  follows  that  where,  as  in  the  principal  case,  the  action  is  one  for 
damages  under  a  purely  executory  contract,  it  falls  within  the  purview 
of  the  statute  and  arrest  is,  therefore,  authorized. 

Bankruptcy — Examination  of  Bankrupt — Validity  of  Examination 
Before  Adjudication. — A  bankrupt  was  convicted  of  perjury  for  state- 
ments made  by  him  in  an  examination  under  §  21a  of  the  Bankruptcy 
Act.  On  certiorari  to  the  Supreme  Court,  he  objected  that  since  the 
examination  was  made  prior  to  the  adjudication  his  estate  was  not  "in 
process  of  administration."  Held,  objection  overruled,  because  the 
filing  of  the  petition  in  bankruptcy  places  the  estate  of  the  alleged 
bankrupt  in  custodia  legis,  and  expediency  requires  a  prompt  examina- 
tion before  the  bankrupt  has  time  to  conceal  his  estate.  Cameron  v. 
United  States  (Supreme  Court,  Oct.  Term,  1913).    Not  yet  reported. 
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This  conclusion  was  reached  on  the  same  grounds  in  a  criticism 
of  the  contrary  case  of  Skubinsky  v.  Bodex  (C.  C.  A.  1909)  172  Fed. 
332,  in  10  Columbia  Law  Rev.  70. 

Bankruptcy — Lien  of  Trustee — Date  of  Vesting. — A  contract  of 
conditional  sale  was  recorded  one  day  after  the  filing  of  a  petition 
in  bankruptcy.  Quaere,  whether  the  lien  given  a  trustee  by  Act  of 
June  25,  1910,  c.  412,  amending  Section  47  a  (2)  of  the  Bankruptcy 
Act  of  1898,  attaches  as  of  the  time  of  the  institution  of  the  bank- 
ruptcy proceedings  or  the  time  of  the  adjudication.  In  re  Rose 
(D.  C.  N.  D.  Ga.  1913)  206  Fed.  991. 

As  an  extension  of  the  general  policy  of  the  Bankruptcy  Act  of 
1898  and  as  a  protection  to  the  trustee  against  unrecorded  liens, 
see  In  re  Bazemore  (D.  C.  1911)  26  Am.  B.  R.  494,  the  Amendment 
of  1910  invested  him  with  the  rights  of  a  judgment  creditor.  See 
24  Harvard  Law  Rev.  620;  13  Columbia  Law  Rev.  158.  His  title, 
though  vesting  as  of  the  date  of  the  adjudication,  extends  to  all 
property  which  the  bankrupt  could  have  transferred  before  the  filing 
of  the  petition.  Act  of  1898,  §  70  a.  It  is  from  the  date  of  the 
petition,  moreover,  that  the  estate,  for  safe  keeping,  is  placed  in 
custodia  legis,  see  Everett  v.  Jud-son  (1913)  228  TJ.  S.  474;  Acme 
Harvester  Co.  v.  Beekman  Lumber  Co.  (1911)  222  IT.  S.  300,  notwith- 
standing a  subsequent  failure  to  obtain  adjudication,  see  Cameron 
v.  United  States  (Supreme  Court,  October  Term  1913,  not  yet  re- 
ported), and  it  is  as  of  the  date  of  the  petition  that  all  rights  to  and 
claims  against  the  estate  are  to  be  adjusted.  See  In  re  Williams- 
burg Knitting  Mill  (D.  C.  1911)  190  Fed.  871.  Furthermore,  the 
rule  that  the  filing  of  the  petition  operates  as  a  caveat  to  all  the  world, 
see  Mueller  v.  Nugent  (1902)  184  TJ.  S.  1,  14,  both  tends  to  secure 
the  earliest  possible  relief,  see  Bank  v.  Sherman  (1879)  101  U.  S. 
403,  and  observes  the  precise  spirit  of  the  Amendment  of  1910.  See 
3  Remington,  Bankruptcy,  331  et  seq.  Unless,  therefore,  the  case  is 
one  for  which  the  right  to  go  back  four  months  from  the  filing  of 
the  petition  is  specifically  provided,  see  In  re  Farmers  etc.  Co.  (D.  C. 
1913)  30  Am.  B.  R.  187,  it  follows,  not  only  as  an  irresistible  result 
of  the  settled  policy  and  construction  of  our  federal  bankruptcy  legis- 
lation, but  as  an  effective  imposition  of  court  control  upon  the  bank- 
rupt estate  with  a  view  to  its  equitable  distribution,  that  the  lien 
of  the  trustee  should  attach  as  of  the  date  of  the  institution  of  the 
proceedings. 

Bankruptcy — Prior  Discharge — Section  14b. — Within  six  years  of 
his  last  discharge  in  voluntary  bankruptcy,  the  petitioner  filed  an 
application  for  another  discharge,  which  was  passed  upon  more  than 
six  years  following  the  former  discharge.  Held,  under  §  14b,  applica- 
tion dismissed.    In  re  Dunphy  (D.  C.  Me.  1913)  206  Fed.  680. 

In  construing  §  14b  of  the  Bankruptcy  Act,  it  has  been  uniformly 
held  that  the  six  year  period  after  the  first  discharge  must  expire 
before  the  time  of  hearing  on  the  application  for  a  second  discharge 
and  not  before  the  date  of  filing  the  petition  in  bankruptcy,  In  re 
Little  (C.  C.  A.  1905)  137  Fed.  521,  and  it  need  not,  according  to 
many  dicta,  which  appear  to  be  sound,  have  passed  before  the  date 
of  the  application  for  a  second  discharge.  See  In  re  Jordan  (D.  C. 
1905)  142  Fed.  292;  In  re  Haase  (D.  C.  1907)  155  Fed.  553;  2  Love- 
land,  Bankruptcy  (4th  ed.)  1327;  Collier,  Bankruptcy  (9th  ed.)  359; 
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Brandenberg,  Bankruptcy  (3rd  ed.)  §  371;  2  Remington,  Bankruptcj 
§  2577.     The  purpose  of  §  14b  was  to  deprive  the  bankrupt  for 
specified  period  of  the  personal  privilege  of  relief  from  liability  oi 
his  adjudicated  debts.    It,  therefore,  does  not  affect  the  former  cred- 
itors, who  are  interested  only  in  the  assets  at  the  time  of  the  filing 
of  the  second  petition  in  bankruptcy,  In  re  Burka  (D.  C.  1900)  1C 
Fed.  326,  but  rather  prevents  possible  future  creditors  from  trust 
ing  a  perpetual  bankrupt.     See  In  re  Seaholm  (C.  C.  A.  1905)  13C 
Fed.  144.    If,  then,  the  bankrupt  has  complied  with  all  the  conditioi 
at  the  date  of  the  hearing,  there  is  no  valid  objection  to  his  die 
charge,  since  there  has  been  no  fraud  practised  on  anyone.     There 
fore,  as  there  seems  to  be  no  reason  to  apply  the  technical  doctrine 
of  the  courts  that  facts  are  adjudged  as  of  the  date  of  filing  the 
petition,  see  3  Remington,  Bankruptcy  757,  the  explicit  wording  of 
the  statute  should  not  be  given  a  forced  construction.     See  In  re 
Jordan,  supra,  and  the  principal  case,  which  is  the  only  square  hold- 
ing on  the  exact  state  of  facts,  would  seem  unsound. 

Bankruptcy — Recission    by     Defrauded    Vendor — Rights     Against 
Trustee. — A  defrauded  vendor  of  chattels  sought  to  reclaim  the  prot 
erty  from  the  vendee's  trustee  in  bankruptcy.    Held,  he  could  recover 
because  the  trustee  had  no  better  title  than  a  judgment  or  attaching 
creditor,  whereas  only  bona  fide  purchasers  can  prevail  against  a  de- 
frauded vendor.    Matter  of  Gold  (C.  C.  A.  1913.)    Not  yet  reported. 

This  conclusion  was  reached  on  the  same  grounds  in  a  criticism 
of  the  contrary  case  of  In  re  Whatley  Bros.  (D.  C.  1912)  199  Fed. 
326,  in  13  Columbia  Law  Rev.  158. 

Compromise  and  Settlement — Doubtful  Claim  as  Consideration. — 
An  insurance  company  which  had  assumed  the  policies  of  several 
defunct  companies,  compromised  a  doubtful  claim  of  $5000,  which 
was  urged  in  good  faith,  with  a  note  for  $2750.  On  motion  for  non- 
suit, held,  there  was  evidence  to  go  to  the  jury,  since  the  claim  had 
sufficient  foundation  to  be  the  basis  of  a  valid  compromise.  Roane 
v.  Union  Pacific  Life  Ins.  Co.  (Ore.  1913)  135  Pac.  892. 

As  consideration  for  a  promise  consists  of  the  surrender  of  any 
legal  right,  on  strict  theory  a  claim  need  not  be  sustainable  at  law 
or  in  equity,  in  order  to  make  forbearance  from  a  suit  thereon  con- 
sideration for  a  compromise,  and  the  determining  factor  is  the  policy 
of  the  court  as  to  what  claims  can  be  legally  a  basis  for  suit.  All 
jurisdictions  require  that  the  claim  be  urged  in  good  faith,  for  no 
one  has  a  right  to  use  the  tribunals  for  the  prosecution  of  claims 
which  he  knows  to  be  legally  unsustainable.  See  Eysaman  v.  Nel- 
son (1912)  140  N.  Y.  Supp.  183,  at  206-7.  But  few  courts  agree  as 
to  what  claims  one  can  urge  even  if  acting  bona  fide.  The  most 
latitude  is  allowed  in  those  jurisdictions  where  anyone  has  a  "legal 
right"  to  a  determination  of  any  question,  no  matter  how  ill-advised 
or  unreasonable  he  may  be.  Cook  v.  Wright  (1861)  1  Best  &  S.  559; 
Bipy  Bros.  Distilling  Co.  v.  Lillard  (1912)  149  Ky.  726.  There  is 
no  doubt  of  the  theoretical  correctness  of  this  view.  Most  courts, 
however,  influenced  by  practical  considerations,  hold  that  the  surrender 
of  a  doubtful  claim  will  support  the  promise  only  where  the  court 
conceives  reasonable  men  could  disagree.  U.  8.  Mortgage  Co.  v. 
Henderson  (1886)  111  Ind.  24,  36.  The  principal  case,  although  sound, 
therefore,  represents  the  conservative  tendency. 
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Conflict  of  Laws — Comity — Foreign  Judgment  Obtained  Without 
Personal  Service. — A  judgment,  based  on  service  by  publication,  was 
obtained  in  a  foreign  country  against  a  subject,  whose  domicile  was 
in  New  York  and  who  had  filed  notice  of  his  intention  to  become 
an  American  citizen.  Held,  the  judgment  was  not  enforcible  in  New 
York.  Gmbel  v.  Nassauer  (N.  Y.  Ct.  of  Appeals,  1913).  Not  yet 
reported. 

A  personal  judgment  rendered  without  jurisdiction  of  the  parties 
is  internationally  invalid,  2  Wharton,  Conflict  of  Laws  (3rd  ed.) 
§  649;  Buchanan  v.  Rucker  (1808)  9  East  R.  192,  and,  as  between 
sister  States  is  "not  entitled  to  full  faith  and  credit.  Pennoyer  v. 
Neff  (1877)  95  U.  S.  714;  cf.  Connecticut  Trust  Co.  v.  Wead  (1902) 
172  N.  Y.  497,  503.  Practical  considerations,  however,  have  led  to 
statutes  providing  for  the  acquisition  of  jurisdiction  without  per- 
sonal service,  see  11  Columbia  Law  Rev.  352,  but  the  application  of 
these  statutes  is  limited  to  those  who  owe  obedience  to  the  court's 
decree  by  virtue  of  domicile  or  citizenship.  See  Huntley  v.  Baker 
(N.  Y.  1884)  33  Hun  578;  Douglas  v.  Forrest  (1828)  4  Bing.  686; 
but  see  Raher  v.  Raher  (1911)  150  la.  511.  If  the  mere  fact  that 
the  parties  are  subjects  or  citizens  of  the  country  is  sufficient  to 
give  a  court  jurisdiction  over  them,  26  Harvard  Law  Rev.  296;  see 
Rousillon  v.  Rousillon  (1880)  L.  R.  14  Ch.  Div.  351;  Cowan  v.  Braid- 
wood  (1840)  10  L.  J.  Rep.  [n.  s.]  C.  P.  42;  contra,  Smith  v.  Grady 
(1887)  68  Wis.  215,  then,  it  is  clear,  that  the  judgment  was  not 
internationally  invalid  in  the  sense  that,  as  a  matter  of  course,  it 
must  be  denied  enforcement.  But  the  European  conception  of  juris- 
diction based  on  allegiance,  26  Harvard  Law  Rev.  193,  has  not  found 
much  favor  in  the  United  States,  partly  because  of  its  inutility  as 
a  test  in  the  case  of  foreign  judgments  by  sister  States  under  our 
federal  system  of  government,  in  which  state  citizenship  depends  on 
domicile,  and  partly  because  of  the  less  important  place  of  allegiance 
in  our  institutions.  See  13  Columbia  Law  Rev.  744.  The  injustice 
of  the  allegiance  test,  moreover,  1  Wharton,  Conflict  of  Laws  (3rd 
ed.)  34,  which  in  this  case  would  operate  to  enforce  a  judgment 
against  a  non-resident  defendant  who  had  practically  renounced  his 
citizenship,  fortifies  the  conclusion  that  the  principal  case  is  sound 
in  its  refusal  to  feel  itself  bound  by  comity  to  enforce  the  foreign 
judgment. 

Conflict  of  Laws — Comity — Penal  Character  of  Foreign  Statute. — 
For  a  wrongful  death  in  Massachusetts,  suit  was  brought  in  Con- 
necticut under  the  Massachusetts  statute,  which  provides  for  the  assess- 
ment of  damages  according  to  the  degree  of  the  defendant's  culpable 
•  negligence.  Held,  because  the  Massachusetts  courts  regard  the  statute 
,  as  penal,  Connecticut  courts  cannot  enforce  it.  Christilly  v.  Warner 
(Conn.  1913)  88  Atl.  711. 

Although  the  highest  authorities  have  agreed  that  actions,  to  be 
penal  in  an  international  sense,  must  be  in  favor  of  the  state  and 
in  vindication  of  public  rights,  Huntington  v.  Attrill  (1892)  8  Times 
Law  Rep.  341;  Huntington  v.  Attrill  (1892)  146  U.  S.  657,  the  some- 
what arbitrary  standard  set  up  by  these  decisions  has  not  proved 
convincing  to  many  state  courts,  which  still  look  to  the  damages 
and  determine  whether  or  not  these  necessarily  afford  more  than  mere 
compensation.  Raisor  v.  C.  &  A.  R.  R.  (1905)  215  HI.  47,  55; 
Rochester  v.  Wells-Fargo  Co.  (1912)  87  Kan.  164.     This  view  is  sup- 
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ported  by  the  deeper  reason  that  the  true  test  must  look  to  the  nature 
of  the  remedy  in  its  relation  to  the  whole  scheme  of  damages;  thus 
the  non-compensatory  and  actively  punitive  character  of  the  dam- 
ages awarded  under  the  Massachusetts  statute  is  so  clear  as  to  render 
the  enforcing  agency,  whether  citizen  or  State,  of  minor  interest, 
and  overthrow  the  contention  made  in  Huntington  v.  Attrill  (1892) 
146  U.  S.  657,  676,  that  in  a  private  action  the  punitive  element, 
if  existent  at  all,  affects  no  one  except  the  defendant.  Of  course, 
if  the  statute  is  penal  it  can  have  no  extraterritorial  force,  The 
Antelope  (1825)  10  Wheat.  66,  123,  even  on  principles  of  comity, 
Dougherty  v.  American  McKenna  Go.  (1912)  255  111.  369,  and  the 
determination  of  its  character  rests  with  the  tribunal,  which  is  guided 
by  the  decisions  of  the  courts  of  the  enacting  State,  but  bound  by 
no  precedents  save  its  own.'  Higgins  v.  Central  N.  E.  R.  R.  (1892) 
155  Mass.  176,  180;  Huntington  v.  Attrill  (1892)  8  Times  Law  Kep. 
341,  342.  The  Connecticut  court,  therefore,  in  considering  itself 
bound  by  the  Massachusetts  decisions,  runs  the  risk  of  being  com- 
pelled in  future  to  enforce  a  law  which  a  sister  State  may  consider 
remedial,  but  which  is  in  fact  penal.  No  principle  of  comity  requires 
or  justifies  such  a  result. 

Constitutional  Law — Game  Law  Prohibiting  Aliens  from  Carrying 
Shotguns. — The  defendant,  an  Italian,  violated  a  statute  prohibiting 
any  "unnaturalized  foreign-born  resident  from  having  a  shot-gun  or 
rifle  in  his  possession."  Held,  the  statute  was  not  invalid  under  the 
Fourteenth  Amendment,  nor  did  it  contravene  a  treaty  guaranteeing 
equal  security  and  privileges  to  aliens.  Patsons  v.  Pennsylvania 
(Supreme  Court,  October  Term  1913).    Not  yet  reported. 

In  holding  this  to  be  a  reasonable  classification  for  the  legitimate 
purposes  of  the  statute,  rather  than  a  discrimination  against  foreigners, 
the  principal  case  is  in  line  with  the  general  trend  of  authority.  See 
12  Columbia  Law  Rev.  729. 

Constitutional  Law — Limited  Liability  Act — Exemption  of  Sov- 
ereign.— The  United  States  brought  an  action  for  the  value  of  mail 
lost  in  the  sinking  of  the  defendant's  ship.  Held,  the  United  States 
was  bound  by  the  statute  limiting  the  shipowner's  liability  to  the  value 
of  the  ship  and  cargo.  United  States  v.  Hamburg-Amerikanische 
Gesellschaft  (C.  C.  A.  1914)  N.  Y.  L.  J.,  Feb.  2,  1914. 

In  general,  statutes  for  the  limitation  of  actions  do  not  bind  the 
sovereign.  United  States  v.  Thompson  (1878)  98  U.  S.  486;  People 
v.  Van  Rensselaer  (N.  Y.  1850)  8  Barb.  189.  This  exemption  rests 
not  on  any  prerogative  of  sovereignty,  United  States  v.  Knight  (1840) 
14  Pet.  301,  315,  so  much  as  on  either  the  fanciful  presumption  that 
the  king  is  too  busy  caring  for  the  public  good  to  have  time  to  assert 
his  rights,  1  Bl.,  Comm*  247,  or  the  sound  public  policy  which  de- 
mands that  public  rights  should  not  be  exposed  to  loss  through  the 
negligence  of  public  officers  in  failing  to  bring  actions  in  time. 
United  States  v.  Hoar  (C.  C.  1821)  2  Mason  311.  In  either  case,  the 
reason  applies  only  to  statutes  limiting  the  time  in  which  actions  may 
be  brought,  as  is  indicated  by  the  maxim  "Nullum  tempus  occurrit 
regi" ,  and  not  to  statutes  limiting  liability.  As  a  matter  of  inter- 
pretation, it  may  be  presumed  that  the  legislature  never  intends  to 
bind  the  sovereign  unless  he  is  expressly  named,  People  v.  Gilbert 
(N.  Y.  1820)  18  Johns.  227;  United  States  v.  Nashville  Ry.  (1885)  118 
U.  S.  120,  but  this  presumption  fails  in  the  case  of  statutes  for  the 
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general  advancement  of  learning,  morality,  or  the  public  good.  See 
United  States  v.  Herron  (1873)  20  Wall.  251,  255.  Despite  the  fact 
that  the  present  statute  is  much  like  the  Bankruptcy  Act,  which  has 
been  held  not  to  bind  the  sovereign,  United  States  v.  Herron,  supra, 
it  is  declared  to  be  a  statute  pro  bono  publico,  entitled  to  a  liberal  in- 
terpretation; Providence  etc.  Co.  v.  Hill  Mfg.  Co.  (1883)  109  U.  S. 
578,  589;  it  would  seem,  therefore,  not  to  be  within  the  general  rule. 
The  Supreme  Court  has  not  yet  passed  on  this  phase  of  the  statute, 
but  the  English  courts  seem  to  be  inclined  to  adopt  this  view  of  the 
similar  English  act.    See  The  Zoe  (1886)  L.  R.  11  P.  D.  72. 

Constitutional  Law — River  Boundaries — Concurrent  Criminal  Juris- 
diction.— The  defendant  was  guilty  of  gaming  upon  a  boundary  river 
under  concurrent  state  jurisdictions  but  beyond  the  line  of  the  oppo- 
site Arkansas  county.  Upon  the  trial,  he  denied  the  jurisdiction  of 
the  Arkansas  court  under  its  constitutional  provision  insuring  him  a 
trial  by  a  jury  of  the  county  in  which  the  crime  was  committed. 
Held,  his  conviction  by  the  court  of  the  adjacent  county  was  lawful. 
Brown  v.  State  (Ark.  1913)  159  S.  W.  1132.    See  Notes,  p.  249. 

Contracts — Oral  Modulation  of  Written  Contract — Statute  of 
Frauds. — The  defendant,  in  writing,  authorized  the  plaintiff  to  sell 
property  for  $90,000,  promising  to  pay  a  commission.  By  a  later 
oral  agreement  the  selling  price  was  changed  to  $75,000,  whereupon 
the  plaintiff  sold  the  property  and  now  sues  for  his  commission. 
Semble,  the  plaintiff  could  recover,  showing  the  oral  agreement  as  a 
modification  of  the  original  contract.  Slotboom  v.  Simpson  Lumber 
Co.  (Ore.  1913)  135  Pac.  889. 

When  a  contract  in  writing  pursuant  to  the  requirements  of  the 
Statute  of  Frauds  is  modified  by  a  later  oral  agreement,  it  seems 
clear  that  both  the  oral  agreement,  and  the  contract  which  is  com- 
posed of  a  combination  of  the  written  and  oral  agreements,  are  void 
under  the  Statute  of  Frauds.  See  4  Columbia  Law  Rev.  462,  463, 
n.  1.  When  the  oral  contract  merely  varies  the  mode  of  performance, 
such  as  the  time  for  delivery,  and  has  been  acted  upon,  some  courts 
hold  that  the  new  agreement  is  valid,  as  substituting  one  manner 
of  performance  for  another,  since  the  Statute  of  Frauds  does  not  con- 
cern itself  with  performance;  Cuff  v.  Penn  (1813)  1  Maule  &  Sel. 
21;  Cummings  v.  Arnold  (Mass.  1842)  3  Met.  486;  contra,  Stead  v. 
Dawber  (1839)  10  A.  &  E.  57;  it  seems  preferable,  however,  to  admit 
the  oral  contract  only  so  far  as  it  waives  the  manner  of  performance 
fixed  in  the  original  contract,  N.  K.  &  T.  By.  v.  Pratt  (1902)  64 
Kan.  118;  Neppach  v.  Oregon,  etc.  By.  (1905)  46  Ore.  374;  Smiley 
v.  Barker  (1897)  83  Fed.  684,  or  as  it  estops  the  party  allowing  the 
extension  of  time  from  insisting  upon  the  original  terms.  Scheer- 
schmidt  v.  Smith  (1898)  74  Minn.  224;  see  Longfellow  v.  Moore 
(1882)  102  111.  289;  contra,  Clark  v.  Guest  (1896)  54  Oh.  St  298. 
Such  parol  waiver  is  perfectly  valid  under  the  Statute  of  Frauds, 
nor  does  it  violate  the  parol  evidence  rule,  since  it  does  not  vary  the 
contract  but  simply  places  the  defendant  in  a  position  where  he  can- 
not insist  upon  strict  compliance  with  its  terms.  When,  however, 
the  new  contract  does  not  attempt  merely  to  alter  the  mode  of  per- 
formance, but,  as  in  the  principal  case,  seeks  to  change  the  agree- 
ment itself,  it  is  obviously  unsound  to  treat  it  as  a  waiver,  which 
can  be  predicated  only  of  conditions.  Hill  v.  Blake  (1887)  97  N.  Y. 
216. 
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Corporations — Criminal  Liability — Larceny. — Held,  a.  corporation 
may  be  convicted  of  larceny.  People  v.  Tyson  &  Co.  (N.  Y.  City 
Mag.  Ct.  1914)  N.  Y.  L.  J.,  Jan.  13,  1914.    See  Notes,  p.  241. 

Corporations — Extraordinary  Dividends — Capital  or  Income. — Stock 
was  bequeathed  to  trustees  to  pay  the  income  to  persons  named  during 
their  lives,  with  remainder  over.  The  trustees  account  and  ask 
whether  certain  dividends  are  income  or  capital.  Held,  extraordinary 
dividends  from  surplus  accumulating  before  the  death  of  the  testator 
are  principal,  while  those  earned  afterward  are  income.  Matter  of 
Cooper  (N.  Y.  1913)  82  Misc.  324;  Matter  of  Osborne  (1913)  209 
N.  Y.  450. 

In  adjudicating  the  rights  of  life  tenants  and  remaindermen  to 
extraordinary  dividends  declared  upon  stock  which  is  the  subject  of  a 
trust  for  their  benefit,  many  courts  have  adopted  the  simple  but  arbi- 
trary test  that  all  cash  dividends  are  income,  while  those  paid  in 
stock  are  capital;  other  jurisdictions  take  the  view  that  so  much  of 
the  dividend  as  represents  surplus  earned  before  the  creation  of  the 
trust  must  have  been  intended  by  the  testator  to  be  a  part  of  the  res. 
11  Columbia  Law  Rev.  556.  The  New  York  courts,  however,  although 
assigning  any  distribution  of  the  corporation's  capital  to  the  corpus  of 
the  estate,  see  Matter  of  Rogers  (N.  Y.  1897)  22  App.  Div.  428,  433, 
for  a  long  time  determined  the  claims  to  the  corporation's  surplus  as 
of  the  time  when  the  dividend  was  declared.  Lowry  v.  Farmers'  Loan 
&  Trust  Go.  (N.  Y.  1900)  56  App.  Div.  408,  affirmed  (1902)  172 
N.  Y.  137;  Robertson  v.  Be  Brulatour  (1907)  188  N.  Y.  301.  On 
strict  theory  this  view  is  supported  by  the  principle  that  the  stock- 
holder is  in  no  way  entitled  to  the  corporation's  surplus  until  the 
corporation  sees  fit  to  distribute  it.  Lowry  v.  Farmers'  Loan  &  Trust 
Co.,  supra.  The  case  of  Matter  of  Harteau  (1912)  204  N.  Y.  292, 
however,  adopted  as  the  test  the  time  when  the  surplus  was  earned, 
thus,  in  effect,  adopting  the  Pennsylvania  rule.  See  11  Columbia 
Law  Rev.  556.  The  surrogate  in  the  first  principal  case,  following  this 
decision  rather  than  that  of  the  other  principle  case  in  the  court 
below,  Matter  of  Osborne  (N.  Y.  1912)  153  App.  Div.  312,  arrives  at 
the  same  conclusion  as  the  latest  case  in  the  Court  of  Appeals  which, 
it  is  to  be  hoped,  settles  the  law  in  New  York. 

Damages — Innocent  Trespass — Unauthorized  Mining  of  Coal. — A 
surface  tenant  innocently  mined  coal  on  the  defendant's  land  without 
authority.  Held,  the  measure  of  damages  was  the  value  of  the  coal 
in  place.  The  Trustees  of  Kingston  v.  Lehigh  Valley  Coal  Co.  (Pa. 
1913)  88  Atl.  768. 

For  a  discussion  of  the  principles  involved,  see  9  Columbia  Law 
Rev.  555. 

Damages — Remittitur — Admission  of  Excessive  Verdict. — Judgment 
was  entered  upon  a  verdict  for  personal  injuries  after  one-half  had 
been  voluntarily  remitted.  The  defendant  appealed  on  the  ground 
that  the  remittitur  was  an  admission  that  the  verdict  was  excessive 
and  the  product  of  prejudice  on  the  part  of  the  jury.  Held,  the  dis- 
cretion of  the  trial  court  had  not  been  abused.  Oila  Valley,  Globe 
&  Northern  Ry.  v.  Hall  (IT.  S.  Sup.  Ct.  1913).  Not  yet  reported. 
It  is  now  generally  recognized  that  within  the  sound  discretion 
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of  the  court  a  remittitur  of  damages  may  be  allowed  to  cure  a  defect 
in  the  verdict  of  the  jury  manifested  in  an  excess  ascertainable  by 
a  mere  computation,  see  Rogers  v.  Bowerman  (C.  C.  1884)  21  Fed. 
and  by  the  weight  of  authority  this  is  possible  although  the  dam- 
ages were  unliquidated.  See  6  Columbia  Law  Rev.  125.  Where  the 
verdict  is  so  excessive,  however,  as  to  indicate  that  it  was  the  result 
of  an  impassioned  or  prejudiced  jury  the  sound  view  would  seem  to 
be  that  it  was  vitiated  in  toto.  See  5  Columbia  Law  Rev.  166.  There 
seems  to  be  no  ground  of  distinction  in  this  regard  between  a  remit- 
titur suggested  by  the  court  and  one  offered  by  the  plaintiff  in  the 
first  instance.  Southern  Pac.  Co.  v.  Tomlinson  (1893)  4  Ariz.  126; 
but  see  McCoy  v.  Treichler  (1894)  90  la.  1.  The  latter  is  not  incon- 
sistent with  the  fact  that  the  verdict  was  proper,  for  it  might  imply 
a  desire  for  peace  rather  than  a  concession  of  error,  cf.  2  Wigmore, 
Evidence,  §  1061,  and  therefore  would  be  no  more  an  admission  than 
an  offer  of  compromise  before  a  verdict,  cf.  13  Columbia  Law  Rev. 
749;  Augusta  By.  v.  Glover  (1893)  92  Ga.  132,  especially  where 
authorized  by  statute.  Cf.  Ariz.,  Rev.  Stat.  (1901)  §  1450.  Even 
if  considered  in  the  nature  of  an  admission,  in  the  jurisdiction  of 
the  principal  case  the  excess  must  indicate  passion  or  prejudice  in 
order  to  inhibit  a  remittitur,  see  Southern  Pac.  Co.  v.  Fitchett  (1905) 
9  Ariz.  128,  and  the  same  discretion  would  be  involved  in  determining 
the  amount  necessary  to  be  remitted  to  show  this  as  in  those  cases 
where  the  remittitur  was  at  the  instance  of  the  court;  the  voluntary 
action  of  the  plaintiff,  therefore,  would  not  be  conclusive  against  him. 
Cf.  Savannah,  F.  &  W.  By.  v.  Godkin  (1898)  104  Ga.  655. 

Equity  —  Elections  —  Protection  of  Political  Rights. —  Plaintiff 
charged  that  the  Democratic  Central  Committee,  constituted  by  law 
for  the  trial  of  contests  in  the  primary  elections,  had  fraudulently  cer- 
tified the  name  of  his  competitor  to  the  Secretary  of  State  as  the 
Democratic  nominee  for  governor.  Held,  an  injunction  to  restrain  the 
Secretary  of  State  from  certifying  the  contestee's  name  to  the  various 
county  election  commissioners  would  not  issue,  since  no  property 
rights  were  involved.  Walls  v.  Brundidge  (Ark.  1913)  160  S.  W.  230. 
See  Xotes,  p.  243. 

Evidence — Felonious  Intent — Failure  to  Sue. — The  defendant,  in  a 
prosecution  for  larceny,  claimed  that  he  believed  when  he  took  the 
property  that  it  belonged  to  his  father.  Evidence  that  he  had  never 
attempted  to  sue  to  recover  the  property  from  the  prosecuting  wit- 
ness, held,  one  judge  dissenting,  inadmissible.  Harris  v.  State  (Tex. 
1913)  160  S.  W.  447. 

The  inherent  difficulty  of  establishing  the  existence  of  a  mental 
state  requires  that  the  rules  of  strict  relevancy  be  modified,  Moore 
v.  State  (1853)  2  Oh.  St.  500,  to  admit  proof  of  collateral  circum- 
stances from  which  its  existence  may  be  logically  inferred,  see  Com- 
monwealth v.  Abbott  (1881)  130  Mass.  472,  but  where  an  act  of  one's 
opponent  is  sought  to  be  introduced  in  evidence  as  inconsistent  with 
his  claim  it  must  bear  unequivocally  upon  the  good  faith  of  the  actor 
or  fairly  tend  to  establish  some  probative  or  res  gestae  fact.  2 
Chamberlayne,  Evidence,  §  1396.  The  inference  here  sought  to  be 
drawn  from  the  defendant's  failure  to  sue,  that  he  did  not  in  good 
faith  lay  claim  to  the  property,  is  a  negative  one  and  must  be  tested 
by  the  further  inference  that  if  the  defendant  had  so  claimed  it  he 
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would  have  instituted  an  action.  See  Thomas  v.  Degraffenreid  (1850) 
17  Ala.  602;  Chambers  v.  Hill  (1876)  34  Mich.  523.  But  this  infer- 
ence is  by  no  means  clear,  since  the  defendant  might  from  the  start 
have  considered  that  he  was  entitled  to  take  the  property  and  that 
an  action  would  therefore  be  unnecessary.  But  even  though  logically 
relevant,  evidence  may  be  rejected  where  its  probative  force  is  too 
slight  to  warrant  the  expenditure  of  the  time  necessary  for  proving, 
testing  and  weighing  it,  1  Jones,  Evidence  (Horwitz  ed.)  665,  and 
this  applies  particularly  where  the  inferences  to  be  drawn  from  the 
testimony  are  negative,  since  these  involve  a  greater  element  of 
speculation  than  do  positive  inferences. 

Evidence — Motion  for  a  New  Trial — Admissibility  of  Jurors'  Affi- 
davits to  Snow  Their  Misconduct. — Appellant  in  his  motion  for  a 
new  trial  introduced  affidavits  of  three  jurors  to  show  that  the  amount 
of  the  verdict  was  arrived  at  by  tossing  a  coin.  Held,  the  testimony 
of  jurors  is  inadmissible  in  support  of  a  motion  to  set  aside  a  verdict 
on  the  ground  of  misconduct  of  the  jury.  Goldenberg  v.  Law  (N.  Mex. 
1913)  131  Pac.  499. 

Appellant  introduced  evidence  of  jurors  in  a  criminal  case  to  show 
that  they  had  read  newspaper  reports  of  the  trial.  Held,  the  evidence 
was  not  competent,  as  a  juror  cannot  be  examined  to  establish  a 
ground  for  a  new  trial  except  where  the  verdict  was  determined  by 
chance.     Capps  v.  State  (Ark.  1913)  159  S.  W.  193. 

Plaintiff's  motion  for  a  new  trial  was  supported  only  by  hearsay 
evidence  that  a  juror  had  visited  the  place  of  the  accident  without 
the  court's  permission.  Held,  a  juror's  affidavit  is  competent  to  es- 
tablish the  fact  though  not  the  effect  of  misconduct,  but  the  evidence 
introduced,  being  mere  hearsay,  was  insufficient  to  prove  the  fact. 
Maryland  Casualty  Co.  v.  Seattle  Electric  Co.  (Wash.  1913)  134  Pac. 
1097.    See  Notes,  p.  248. 

Evidence — Preponderance — Action  for  Penalty. — In  an  action  to 
recover  a  statutory  penalty,  held,  preponderance  of  evidence  is  suffi- 
cient to  sustain  a  conviction.  United  States  v.  Regan  (1914)  34  Sup. 
Ct.  Rep.  213.    See  Notes,  p.  246. 

Evidence — Presumptions — Alterations  in  a  Will. — A  holographic  tes- 
tament contained  several  alterations  and  interlineations  not  noted  before 
execution  but  done  in  the  testator's  handwriting  with  the  same  ink 
and  pen  as  the  rest  of  the  script.  There  was  no  extrinsic  evidence 
as  to  when  these  changes  were  made.  Held,  the  alterations  and  inter- 
lineations were  entitled  to  probate  as  part  of  the  will,  since  it  might 
be  inferred  from  the  internal  evidence  that  they  were  made  by  the 
testator  before  execution.  Matter  of  Easton  (Surr.  Ct.  1914)  N.  Y.  L. 
J.,  Jan.  20,  1914. 

In  the  absence  of  external  evidence,  an  interlineation  or  erasure 
apparent  on  the  face  of  a  deed  is  presumed  to  have  been  made  before 
execution.  12  Columbia  Law  Rev.  558.  A  contrary  view,  it  is  said, 
would  violate  the  presumption  of  innocence,  since  the  alteration  of 
a  deed  after  execution  amounts  to  forgery.  See  Jordan  v.  Stewart 
(1854)  23  Pa.  244.  There  is  no  criminality,  however,  in  a  testator's 
amendment  of  his  executed  will,  and  so  it  is  generally  held,  not  only 
that  the  rule  with  regard  to  deeds  does  not  apply  in  such  cases,  but 
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that  unexplained  alterations  in  a  will  are  presumed  to  have  followed 
execution.  Cooper  v.  Bockett  (1844)  4  Moo.  P.  C.  C.  419;  Wetmore 
v.  Car-ryl  (N.  Y.  1882)  5  Redf.  544;  1  Jarman,  Wills  (6th  ed.)  156; 
Page,  Wills  §  432.  The  English  cases  are  probably  justified  in  tak- 
ing this  second  step  by  the  provisions  of  the  Wills  Act,  1  Vict.  c.  26, 
§  21  (1837),  but  in  America  the  judges  and  text-writers  have  gen- 
erally followed  the  English  authorities  without  observing  that  our 
statutes  make  no  reference  to  alterations.  See  25  Harvard  Law  Rev. 
699.  The  better  view,  established  in  New  York,  Grossman  v.  Cross- 
man  (1884)  95  N.  Y.  145;  see  Matter  of  Dake  (N.  Y.  1902)  75  App. 
Div.  403,  and  Massachusetts,  see  Wilton  v.  Humphreys  (1901)  176 
Mass.  253,  denies  the  application  of  any  presumption  and  casts  upon 
the  claimant  in  each  case  the  burden  of  proving  his  contention, 
irrespective  of  whether  it  be  that  the  alteration  preceded  or  followed 
execution.  Beal,  Cardinal  Rules  of  Interpretation  (2nd  ed.)  610; 
see  Scott  v.  Thrall  (1908)  77  Kan.  688.  This  rule  would  seem  to 
apply  equally  to  deeds,  when  no  criminal  responsibility  is  actually 
involved.  See  4  Wigmore,  Evidence  §  2525;  18  Harvard  Law  Rev. 
180;  cf.  Jordan  v.  Stewart,  supra. 

Evidence — Privileged  Communications — Attorney  and  Client. — One 
R,  a  fellow  prisoner,  had  at  the  dictation  of  the  accused  written  a 
letter  to  an  attorney  for  the  purpose  of  securing  his  sen-ices  on  the 
trial.  The  letter  fell  into  the  hands  of  a  public  detective.  Held,  R 
was  incompetent  to  testify  as  to  the  contents  of  the  letter,  it  being  a 
privileged  communication.  State  v.  Loponio  (N.  J.  1913)  88  Atl.  1045. 
See  Notes,  p.  253. 

Husband  and  Wife — Right  of  Wife  Against  Third  Parties — Neg- 
ligent Injury  to  Husband. — As  a  result  of  the  defendant's  negligence, 
the  plaintiff's  husband  was  injured.  Held,  the  plaintiff  may  not  re- 
cover for  any  ensuing  loss  of  consortium.  Gambino  v.  Manufacturer's 
Coal  &  Coke  Co.  (Mo.  1913)  158  S.  W.  77. 

As  consortium  is  founded  upon  the  reciprocal  duties  of  the  mar- 
riage status,  see  Nolin  v.  Pearson  (1906)  191  Mass.  283,  and  is  a  right 
to  companionship,  society  and  affection,  distinct  from  any  right  to 
support  or  services,  see  Kelley  v.  New  York  etc.  R.  R.  (1897)  168 
Mass.  308;  Feneff  v.  Xeir  York  Central  R.  R.  (1909)  203  Mass.  278; 
10  Columbia  Law  Rev.  678,  it  should  be  protected  at  the  suit  either 
of  the  husband  or  the  wife.  See  Bolger  v.  Boston  etc.  Ry.  (1910) 
205  Mass.  420.  If,  therefore,  a  negligent  injury  to  the  husband  could 
be  said  to  be  only  a  remote  impairment  of  a  vague  personal  right  of 
the  wife,  see  Broun  v.  Kisselman  (1912)  177  Ind.  692,  so  that  she 
should  not  be  allowed  to  subject  to  an  additional  action  a  defendant 
who  is  already  liable  to  her  husband  in  compensatory  damages,  Stout 
v.  Kansas  City  etc.  Ry.  (Mo.  1913)  157  S.  W.  1019,  the  latter  must 
also,  for  the  sake  of  consistency,  be  denied  a  like  action  when  the 
positions  are  reversed.  See  Haukins  v.  Front  Street  Ry.  (1892)  3 
Wash.  592.  Such  a  result  is,  however,  unnecessary,  because  this  in- 
terest in  the  conjugal  relationship,  although  ill  defined  and  to  some 
extent  personal,  has  been  definitely  recognized  at  law,  1  Cooley,  Torts, 
470  et  seq;  see  26  Harvard  Law  Rev.  74;  10  Columbia  Law  Rev.  775, 
and  appropriately  protected  in  equity,  see  Ex  parte  Warfield  (1899) 
40  Tex.  Cr.  413,  so  that  it  would  seem  to  have  the  character  of  a  valu- 
able property  right,  see  Foote  v.  Card  (1889)  58  Conn.  1,  which,  when 


266  COLUMBIA  LAW  REVIEW. 

actually  invaded,  should  be  protected,  regardless  of  the  intent  of  the 
wrongdoer.  Jones  v.  Utica  etc.  R.  R.  (N.  Y.  1886)  40  Hun  349.  The 
principal  case  is,  therefore,  not  only  inconsistent  with  the  doctrine 
which  allows  recovery  to  a  husband  in  similar  circumstances,  but 
ignores  the  very  nature  and  attributes  of  the  right  of  consortium. 

Judgments — Pkndency  of  an  Appeal — Res  Adjudicata. — The  defend- 
ant seeks  to  set  up  as  res  adjudicata  a  judgment  against  the  plaintiff, 
from  which  the  plaintiff  bad  taken  an  appeal.  Held,  it  was  not  res 
adjudicata  since  the  appeal  was  pending.  General  Electric  Co.  v. 
American  Copper  Co.  (D.  C.  1913)  208  Fed.  24. 

The  appeal  was  unknown  to  the  early  common  law,  see  Ketchum 
v.  Thatcher  (1882)  12  Mo.  App.  185,  and  a  review  could  be  accom- 
plished only  by  means  of  the  writ  of  error,  Sharon  v.  Hill  (C.  C.  1885) 
26  Fed.  337,  345,  the  function  of  which  was  to  correct  errors  of  law 
appearing  on  the  record,  see  Ball  v.  The  Mayor  (1851)  9  Ga.  286, 
with  the  effect  that  the  judgment  of  the  lower  court  was  left  intact. 
Consequently  in  such  a  case  it  is  properly  held  that  the  judgment  may 
be  pleaded  as  res  adjudicata.  Reese  v.  Domato  (1902)  44  Fla.  692. 
The  office  of  the  appeal,  on  the  other  hand,  which  was  known  only  to 
equity  and  admiralty  practice,  see  Sharon  v.  Hill,  supra;  Souter  v. 
Bay  more  (1847)  7  Pa.  415,  was  to  remove  the  case  to  a  higher  court 
to  be  there  tried  de  novo.  Hence,  the  appeal  operated  to  deprive  the 
judgment  of  its  force  as  res  adjudicata,  Ketchum  v.  Thatcher,  supra, 
since  theoretically  it  no  longer  existed.  Under  the  modern  practice, 
however,  the  effect  of  the  appeal  is  generally  to  suspend  execution, 
but  otherwise  to  leave  the  judgment  undisturbed;  see  Elliott,  Appel- 
late Procedure,  §  544;  Freeman,  Judgments  (3rd  ed.)  §  328;  the  judg- 
ment, therefore,  remains  effective  as  res  adjudicata.  Creighton  v. 
Keith  (1897)  50  Neb.  810;  see  Moore  v.  Williams  (1890)  132  111.  589; 
Munn  v.  Gordon  (1912)  87  Kan.  519.  In  any  given  case,  however,  on 
principle  the  effect  of  the  appeal  should  depend  primarily  upon  the 
nature  of  the  appellate  jurisdiction,  that  is,  whether  the  higher  court 
has  the  power  to  try  the  case  de  novo  or  merely  to  reconsider  questions 
of  law  involved.  Freeman,  Judgments  (3rd  ed.)  §  328;  see  Bank  v. 
Wheeler  (1859)  28  Conn.  433;  Reese  v.  Damato,  supra. 

Landlord  and  Tenant — Adverse  Possession — Detention  of  Rent  by 
Landlord's  Agent. — An  agent  leased  to  a  third  person  the  land  of 
his  undisclosed  principal.  Subsequently,  he  notified  the  principal 
that  he  claimed  title  to  the  land  and  thenceforth  refused  to  account 
for  the  rents.  The  statutory  period  having  run  after  this  notice, 
he  claimed  title  by  adverse  possession.  Held,  he  did  not  acquire  title. 
Krishnadixit  v.  Baldixit  (India  1913)  15  Bombay  Law  Reporter  1016. 
It  is  well  settled  that  a  party  who  lets  land  in  his  own  name, 
even  though  some  one  else  is  really  the  owner,  is  the  tenant's  land- 
lord, and  his  title  may  be  perfected  by  the  continued  possession  of 
the  tenant.  Underbill,  Landlord  &  Tenant,  §  573.  But  where  such 
lessor  is  agent  for  an  undisclosed  principal,  the  courts  are  undecided 
whether  to  follow  this  undisputed  property  rule  or  to  apply  the 
anomalous  doctrines  of  undisclosed  principal  so  as  to  make  the  lessee 
the  tenant  of  the  principal.  On  the  one  hand,  where  the  lease  is 
under  seal  the  undisclosed  principal  cannot  sue  on  it,  Schaefer  v. 
Henhel  (1878)  75  N.  Y.  378;  McColgan  v.  Katz  (1899)  60  N.  Y. 
Supp.  291,  and  the  agent  is  the  true  landlord.    See  Melcher  v.  Kreiser 
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(N.  Y.  1898)  28  App.  Div.  362.  If  the  lease  is  not  under  seal, 
on  the  other  hand,  the  principal  has  an  interest  in  it  and  is  some- 
times called  the  landlord,  see  Ivy  Courts  Realty  Co.  v.  Barker  (1911) 
128  N.  Y.  Supp.  715,  but  he  can  sue  only  if  he  formally  adopts  the 
tenant  as  his,  see  Brooks  v.  Cook  (1904)  141  Ala.  499;  Anderson  v. 
Connor  (1904)  87  N.  Y.  Supp.  449,  and  in  regard  to  the  lease  the 
agent  is  still  clothed  with  proprietary  powers.  See  Spence  v.  Wilson 
(1897)  102  Ga.  762;  Hinckley  v.  Guyon  (1899)  172  Mass.  412.  In 
this  country  this  remains  true  even  though  the  agent  makes  the  lease 
"as  agent"  for  an  unnamed  principal.  Holt  v.  Martin  (1866)  51  Pa. 
499.  The  English  courts,  however,  adopt  the  better  doctrine  that 
where  an  agent  for  an  unnamed  principal  does  not  purport  to  act 
in  his  own  right,  he  is  not  the  landlord.  Tiffany,  Landlord  &  Tenant, 
470.  Where  the  agent  is  invested  with  the  owner's  rights  he  is  the 
trustee  of  an  express  trust,  Houck  v.  Williams  (1905)  34  Col.  138; 
Melcher  v.  Kreiser,  supra,  and  his  mere  possession  and  failure  to 
account  for  the  rents  gives  him  no  title  under  the  Statute  of 
Limitations.  Jones  v.  Henderson  (1897)  149  Ind.  458;  Anderson  v. 
Fry  (N.  Y.  1907)  116  App.  Div.  740.  Where,  however,  as  in  the 
principal  case,  the  trustee  clearly  repudiates  the  trust  and  with  the 
knowledge  of  the  cestui  claims  to  hold  the  estate  as  his  own,  the 
Statute  should  take  effect.     2  Perry,  Trusts  (6th  ed.)  §  864. 

Landlord  and  Tenant — Taxation — State  as  Lessor. — The  state  leased 
tide  lands  to  the  plaintiff  in  error  for  a  term  of  years.  The  lease- 
holds were  subsequently  assessed  for  local  improvements  under  a  statute 
authorizing  the  taxation  of  "all  leasehold,  contractual  or  possessory 
interests  in  anv  tide  lands  owned  by  the  state".  Held,  the  assessment 
was  valid.    Trimble  v.  Seattle  (1914)  34  Sup.  Ct  Rep.  218. 

The  expenses  of  a  special  assessment  are  met  by  the  persons  to 
whose  benefit  the  improvements  inure,  who,  in  the  usual  case  of  land- 
lord and  tenant,  are  the  lessors.  Since  ordinary  tide  land  leases, 
however,  leave  the  lessor  no  substantial  interest  in  the  land,  it  would 
be  reasonable  to  give  effect  to  the  exact  language  of  the  statute  under 
consideration  and  consider  the  assessment  as  a  tax  upon  the  "lease- 
hold interest",  which  is  property  and  therefore  subject  to  taxation. 
Moeller  v.  Gormley  (1906)  44  Wash.  465.  Viewing  the  assessment  in 
the  light  of  a  tax  on  the  land,  however,  as  was  done  by  the  court  in 
the  principal  case,  if  there  is  in  existence  a  covenant  that  the  lessor 
shall  pay  all  taxes,  any  attempt  to  compel  the  lessee  to  bear  the  burden 
of  the  assessment  would  be  invalid,  as  impairing  the  obligation  of 
contract.  A  demise  of  land  by  one  individual  to  another,  when  the 
lease  is  silent  on  the  subject,  generally  gives  rise  to  an  implied  cov- 
enant on  the  part  of  the  lessor  to  pay  all  taxes  and  assessments  levied 
on  the  property  during  the  continuation  of  the  term.  1  Tiffany, 
Landlord  and  Tenant,  838;  1  McAdam,  Landlord  and  Tenant  (4th  Ed.) 
449;  see  People  ex  rel.  International  Navigation  Co.  v.  Barker  (1897) 
153  N.  Y.  98,  101.  But  when  the  State  is  lessor,  in  the  absence  of  an 
express  covenant  which  clearly  manifests  the  intention  of  the  legisla- 
ture to  exempt  the  land  from  taxation,  no  such  covenant  will  be  im- 
plied, Wells  v.  Savannah  (1901)  181  U.  S.  531;  St.  Louis  v.  United 
Rys.  Co.  (1907)  210  U.  S.  266,  since  such  implication  would  abridge 
the  taxing  power,  and  the  relinquishment  of  this  power  is  never  to  be 
presumed.     See  Providence  Bank  v.  Billings  (1830)  4  Pet.  514,  561. 
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Limitation  of  Actions — Foreign  Corporations — Eight  to  Plead 
Statute  of  Limitations. — A  foreign  railroad  corporation  failed  to 
comply  with  the  statute  requiring  the  filing  of  articles  of  incorpora- 
tion and  designation  of  an  agent  within  the  State  to  receive  process. 
In  a  suit  for  personal  injuries,  held,  the  defendant  could  not  avail 
itself  of  the  local  Statute  of  Limitations.  Hale  v.  St.  Louis  &  S.  F. 
By.  (Okla.  1913)  134  Pac.  949.     See  Notes,  p.  251. 

Limitation  of  Actions — Part  Payment — Sale  of  Collateral  Secu- 
rity.— In  an  action  upon  a  promissory  note  more  than  six  years  after 
its  maturity,  where  collections  had  been  made  upon  the  collateral 
security  by  the  holder  of  the  note  within  six  years  prior  to  the  com- 
mencement of  the  action,  held,  two  judges  dissenting,  the  plaintiff's 
crediting  the  proceeds  of  the  collateral  in  discharge  pro  tanto  of  the 
indebtedness  did  not  constitute  a  part  payment  sufficient  to  toll  the 
Statute  of  Limitations.  Security  Bank  of  New  York  v.  Finkelstein 
(N.  Y.  App.  Div.  1913)  N.  Y.  L.  J.,  Jan.  24,  1914. 

For  a  full  discussion  of  the  principles  applicable  to  this  case,  which 
follows  and  explains  the  case  of  Brooklyn  Bank  v.  Barnaby  (1910) 
197  N.  Y.  210,  see  the  criticism  of  the  latter  in  10  Columbia  Law 
Rev.  271. 

Limitation  of  Actions — Possession  Under  a  Void  Guardian's  Sale. — 
The  plaintiff,  in  a  suit  to  quiet  title,  went  into  possession  of  real  es- 
tate immediately  after  acquiring  it  at  a  void  guardian's  sale,  and  re- 
mained in  continuous  possession  for  the  statutory  period.  Held,  the 
void  sale  was  sufficient  to  set  in  motion  the  Statute  of  Limitations. 
Dodson  v.  Middleton  (Okla.  1913)  135  Pac.  368. 

It  is  axiomatic  that  a  judgment  by  a  court  having  no  jurisdiction 
is  void,  1  Black,  Judgments,  218,  and  consequently  that  a  sale  made 
under  such  a  judgment  is  a  nullity.  Campbell  v.  McCahan  (1866)  41 
111.  45.  Thus,  although  it  may  be  readily  conceived  that  a  statute  may 
effectuate  a  sale  which  is  invalid  merely  by  reason  of  the  omission  of 
some  formality  which  the  legislature  could  have  dispensed  with  as  a 
prerequisite,  Radcliffe  v.  Scruggs  (1885)  46  Ark.  96,  107;  Nevin  v. 
Baily  (1884)  62  Miss.  433,  yet  it  is  apparent  that  any  enactment  which 
assumes  to  validate  a  decree,  void  for  want  of  jurisdiction,  is  uncon- 
stitutional under  the  "due  process"  clause.  Maguiar  v.  Henry  (1886) 
84  Ky.  1;  see  Kelly  v.  Hervall  (C.  C.  1884)  20  Fed.  364;  cf.  In  re 
Christiansen  (1898)  17  Utah  412.  In  the  principal  case,  therefore,  if 
the  real  owner  had  remained  in  possession,  the  void  sale  could  not  by 
itself  have  set  the  statute  in  motion.  O'Connor  v.  Carpenter  (1906) 
144  Mich.  240;  Cooley,  Constitutional  Limitations  (7th  ed.)  523;  but 
see  Nind  v.  Myers  (1906)  15  N.  Dak.  400.  However,  when  the  pur- 
chaser at  such  a  sale  goes  into  immediate  possession,  it  is  held  by  the 
weight  of  authority,  that  the  true  owner's  right  of  action  is  barred 
at  the  end  of  the  statutory  period.  Barton  v.  Kimmerly  (1905)  165 
Ind.  609;  Pugh  v.  Youngblood  (1881)  69  Ala.  296;  but  see  Holmes  v. 
Loughren  (1906)  97  Minn.  83;  cf.  Stegall  v.  Huff  (1881)  54  Tex.  193. 
Inasmuch  as  such  statutes  exist  in  order  to  compel  an  individual, 
who  is  not  in  the  present  enjoyment  of  his  rights,  to  enforce  his  claim 
within  a  reasonable  period,  this  view  is  evidently  predicated  upon  the 
sound  conception  of  their  scope  and  purpose.  Cooley,  Constitutional 
Limitations  (7th  ed.)  521;  cf.  Good  v.  Norley  (1869)  28  la.  188. 
Hence,  although  the  defendant  in  the  principal  case  had  not  been 
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divested  of  his  title  by  the  void  sale,  nevertheless  by  his  failure  to 
assert  his  ownership  within  the  period  which  the  legislature  considered 
reasonable,  he  is  deemed  to  have  abandoned  that  right. 

Marriage — Common  Law  Marriage — Prosecution  for  Bigamy. — A 
ceremonial  marriage  of  the  defendant  with  O  in  New  York  was  void. 
The  defendant  then  moved  to  Illinois  and  there,  after  having  cohabited 
with  O  for  ten  years,  married  S  without  having  obtained  a  divorce 
from  O.  In  a  prosecution  for  bigamy,  held,  one  judge  dissenting,  the 
subsequent  cohabitation  in  Illinois  did  not  constitute  a  common  law 
marriage  and  hence  could  not  sustain  the  conviction.  People  v.  Shaw 
(111.  1913)  102  N.  E.  1031. 

A  present  agreement  to  assume  the  marriage  relation  is  sufficient 
to  constitute  a  common  law  marriage,  Spenser,  Domestic  Relations, 
§  88;  Tiffany,  Persons  &  Domestic  Relations  (2nd  ed.)  31,  and  sub- 
sequent cohabitation  is  not  essential,  2  Greenleaf,  Evidence  (16th  ed.) 
§460;  Peck,  Domestic  Relations,  §3;  but  see  Tartt  v.  Negus  (1899) 
127  Ala.  301.  In  civil  cases  a  presumption  in  favor  of  the  existence 
of  the  matrimonial  relation  and  its  validity  arises  from  cohabitation 
and  repute,  Tiffany,  Persons  &  Domestic  Relations  (2nd  ed.)  33;  see 
Cram  v.  Burnham  (1828)  5  Me.  213,  and  evidence  of  this  is  sufficient 
to  establish  a  common  law  marriage.  See  Schuchart  v.  Schuchari 
(1900)  61  Kan.  597.  However,  in  criminal  prosecutions  this  pre- 
sumption is  negatived  by  the  presumption  of  innocence  of  the  defend- 
ant, 1  Bishop,  Marriage,  Divorce,  and  Separation,  §  1037 ;  see  4 
Chamberlayne,  Evidence,  §  2977,  and  the  rule  prevails  that  the  fact 
of  marriage  must  be  established  by  direct  proof.    People  v.  Humphrey 

i  (N.  Y.  1810)  7  Johns.  314;  see  Morris  v.  Miller  (1767)  4  Burr.  2057; 
Bowman  v.  Little  (1905)  101  Md.  273.  When  a  ceremonial  marriage 
is  invalidated  by  some  impediment  unknown  to  either  party,  cohabita- 
tion subsequent  to  its  removal  is  practically  conclusive  evidence  of  a 
common  law  marriage  because  of  the  continuance  of  the  original  in- 

;    tention   of  the  parties  to  make  a  valid   marriage.     Peck,   Domestic 

|  Relations,  §  3.  Moreover,  the  jurisdiction  of  the  principal  case  has 
clearly  recognized  this  principle,  Manning  v.  Spurck   (1902)   199  111. 

■  447;  Land  v.  Land  (1903)  206  111.  288,  and  since  there  is  no  logical 
reason  for  not  extending  it  to  a  criminal  prosecution,  cf.  State  v. 
Cooper  (1890)  103  Mo.  266;  State  v.  Jenkins  (1897)  139  Mo.  535,  the 
decision  seems  unsupportable. 

Mutual  Benefit  Associations — Expulsion  of  Subordinate  Branch — 
Disposition  of  Assets. — The  local  incorporated  branch  of  a  mutual 
benefit  association  was  expelled  by  the  supreme  body,  which  then 
brought   a    bill   for   possession   of   the   assets   in    accordance   with   its 

•  by-laws.  Held,  the  proceedings  had  been  incorrectly  taken  and  were 
void,  as  the  assets  of  a  voluntary  association  could  not  be  forfeited 
by  consent  to  such  laws.  Grand  Court  F.  of  A.  v.  Court  Cavour 
#133  F.  of  A.  (N.  J.  1913)  88  Atl.  191. 

The  rights  of  members  of  mutual  benefit  associations  rest  upon 
contract  and  are  determined  by  the  laws  of  the  organization  to  which 
the  members  have  assented.     Bacon,  Benefit  Societies  and  Life  Ins. 

:  (3rd  ed.)  §  91.  The  decisions  of  the  supreme  body  rendered  in  strict 
accordance  therewith,  in  good  faith,  and  with  due  process  are  final 
unless  the  rules  are  contrary  to  public  policy.  Cf.  8  Columbia  Law 
Rev.  503.     A  by-law  that  provides  for  the  forfeiture  of  the  property 

:  of  a  branch  to  the  benevolent  purposes  of  the  order  upon  the  dis- 
solution  of   the   branch   by   the   acts   of   its   members,    is   held   valid 
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whether  the  branch  is  incorporated,  Gposs  Loge  D.  0.  H.  v.  Brausch 
(1912)  167  111.  App.  13,  or  unincorporated.  Knights  of  Pythias  v. 
Germania  Lodge  (1897)  56  N.  J.  Eq.  63.  It  would  seem  equally 
lawful  that  a  by-law  impress  a  similar  trust  upon  the  funds  of 
the  branch  to  be  effective  upon  its  expulsion  by  the  supreme  body 
for  a  proper  agreed  cause;  cf.  Oliver  v.  Hopkins  (1887)  144  Mass. 
175;  but  a  grant  of  such  power  must  be  strictly  construed.  Of. 
Wicks  v.  Monihan  (1891)  130  N.  Y.  232.  However,  because  of  the 
supremacy  of  corporate  functions  imposed  by  the  State,  it  is  held 
that  where  the  branch  is  incorporated,  the  superior  body  cannot 
exercise  such  a  power,  Merrill  Lodge  v.  Ellsworth  (1889)  78  Cal.  166; 
Dist.  Grand  Lodge  v.  Jedidjah  Lodge  (1885)  65  Md.  236,  although  it 
would  not  seem  to  involve  directly  a  dissolution  of  the  corporate 
entity  of  the  branch.  But  see  State  Council  v.  Enterprise  Council 
(1908)  75  N.  J.  Eq.  245.  Where  the  branch  is  unincorporated  and 
therefore  a  mere  group  of  individuals,  there  is  no  such  problem 
presented,  Grand  Grove  v.  Garibaldi  Grove  (1900)  130  Cal.  116,  but 
although  similar  forfeitures  by  individual  members  are  upheld,  Ana- 
costa  Tribe  v.  Murbach  (1858)  13  Md.  91,  the  doctrine  that  the  pro- 
vision is  void  as  against  public  policy  has  been  approved  in  New 
Jersey.  State  Council  v.  Hollywood  Council  (1908)  75  N.  J.  Eq.  292; 
cf.  Austin  v.  Searing  (1857)  16  N.  Y.  112;  Wicks  v.  Monihan,  supra. 

Negotiable  Instruments — Note  op  a  Corporation — Duty  of  In- 
dorsee.— In  an  action  on  a  promissory  note  made  by  a  corporation  pay- 
able to  the  order  of  one  of  its  officers,  held,  one  justice  dissenting,  that 
knowledge  that  the  officer  of  the  corporation  who  negotiated  the 
instrument  was  the  payee  thereof,  and  endorsed  it  in  a  transaction 
for  his  personal  gain,  put  the  indorsee  upon  inquiry  as  to  the  validity 
of  the  note,  so  that  he  waa  not  a  holder  in  due  course.  Newman  v. 
John  J.  Mitchell  Co.  (N.  Y.  App.  Div.  1914)  N.  Y.  L.  J.,  Feb.  13,  1914. 
This  doctrine,  although  frequently  criticised  as  in  conflict  with 
the  law  merchant,  has  been  generally  accepted.  See  13  Columbia 
Law  Kev.  727. 

Officers — Mandatory  Injunction — Substitution  of  Successors  in 
Office. — The  plaintiff,  who  was  resisting  a  state  tax  upon  constitu- 
tional grounds,  asked  also  for  a  mandatory  injunction  directing  the 
comptroller  to  refund  taxes  already  paid  under  protest.  Pending  an 
appeal,  the  defendant  died,  and  his  successor  was  substituted  by  stipu- 
lation and  order.  Held,  the  order  must  be  vacated.  Pullman  Co.  v. 
Cvoom  (Supreme  Court,  Oct.  Term,  1913).    Not  yet  reported. 

Although  mandamus  and  mandatory  injunction  are  personal 
writs,  presupposing  that  an  individual  is  derelict  or  over-zealous  in  the 
performance  of  ministerial  duties,  and  enforced  by  contempt  proceed- 
ings, Mechem,  Officers,  §§950,  984,  state  courts  generally  allow  the  sub- 
stitution of  successors  in  office  by  stipulation  or  even  mere  motion, 
see  Lindsey  v.  Auditor  (Ky.  1867)  3  Bush.  231,  235,  either  considering 
the  officer  merely  as  the  means  of  reaching  the  office,  without  reference 
to  the  particular  incumbent,  Nance  v.  People  (1898)  25  Colo.  252; 
Reeder  v.  Wexford  County  Treasurer  (1877)  37  Mich.  351,  or  for 
practical  reasons,  in  order  to  curb  fraud  by  wholesale  resignations  and 
to  mitigate  the  annoyance  of  our  system  of  rapid  rotation  in  office. 
People  v.  Maher  (N.  Y.  1892)  64  Hun  408;  Bushnell  v.  Gates  (1867) 
22  Wis.  202;  Hardee  v.  Gibbs  (1874)  50  Miss.  802.    With  the  excep- 
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tion  of  the  widely  quoted  dictum  in  Thompson  v.  United  States  (1880) 
103  U.  S.  480,  the  federal  Supreme  Court  has  refused  to  allow  sub- 
stitution even  by  stipulation  of  the  parties,  objecting  that  it  pre- 
sumes wrongdoing  by  the  successor,  besides  saddling  him  with  all 
costs,  Warner  Valley  Stock  Co.  v.  Smith  (1897)  165  U.  S.  28,  33; 
United  States  v.  Butterworth  (1898)  169  U.  S.  600;  see  Carpenter 
v.  Kone  (1909)  54  Tex.  Civ.  App.  264,  and  criticising  the  extension 
to  officers  of  the  general  rule  as  to  boards  and  commissions,  to  which 
the  defense  of  change  of  membership  is  denied  only  because  they  are 
conceived  as  continuing  bodies.  Murphy  v.  Utter  (1902)  186  tJ.  S. 
95,  99.  Since  simple  performance  of  the  required  act  will  quash  the 
proceedings,  while  costs  are  in  the  discretion  of  the  court,  it  would 
seem  no  hardship  upon  the  successor,  and  on  the  contrary  conducive 
to  simplicity  and  effectiveness,  to  permit  substitution.  The  doctrine 
of  the  Supreme  Court  has  been  superseded  by  statute,  30  U.  S.  Stat., 
822,  which,  however,  applies  only  to  Federal  officers;  the  principal 
case,  therefore,  is  governed  by  the  earlier  decisions  of  that  court. 

Pleading  and  Practice — Bill  of  Particulars — Contributory  Negli- 
gence.— An  order  granting  the  plaintiffs  motion  for  a  bill  of  particu- 
lars of  the  affirmative  defense  of  contributory  negligence,  affirmed, 
Havholm  v.  Whale  Creek  Iron  Works  (N.  Y.  App.  Div.,  2nd  Dept.)  ; 
reversed,  Griffin  v.  Cunard  S.  S.  Co.  (N.  Y.  App.  Div.,  1st  Dept.). 
50  N.  Y.  L.  J.,  Dec.  26,  1913. 

The  plaintiff,  under  a  general  allegation  of  negligence,  is  required 
on  the  defendant's  motion  to  particularize  as  to  the  facts  of  negli- 
gence upon  which  he  seeks  to  hold  the  defendant  liable,  King  v. 
Brookfield  (N.  Y.  1902)  72  App.  Div.  483;  Waller  v.  Degnon  Cont. 
Co.  (N.  Y.  1907)  120  App.  Div.  389,  and  since  bills  of  particulars 
have  been  required  generally  of  affirmative  defenses,  Dwight  v.  Ger- 
mania  Life  Ins.  Co.  (1881)  84  N.  Y.  493;  Spitz  v.  Heinze  (N.  Y. 
1902)  77  App.  Div.  317,  there  seems  equal  reason  to  require  of  the 
defendant  particulars  of  the  alleged  acts  of  contributory  negligence, 
which  has  in  New  York  been  made  an  affirmative  defense  by  Laws  of 
1910,  ch.  352,  §  202a  in  actions  under  the  Labor  Law  and  by  §  841b, 
!  Code  of  Civ.  Proc.  in  actions  for  negligently  causing  death.  It  is 
objected  in  the  first  department  decision  that  the  defendant  will 
frequently  be  unable  to  comply  with  the  order  for  particulars  even 
though  he  has  interposed  the  defense  of  contributory  negligence  in 
perfect  good  faith,  since  he  cannot  in  negligence  actions  obtain  a 
general  examination  before  trial.  This  view  is  based,  however,  on 
a  decision  which  was  rendered  while  it  was  still  part  of  the  plain- 
tiff's affirmative  case  to  prove  absence  of  contributory  negligence. 
Wood  v.  Hoffman  (N.  Y.  1907)  121  App.  Div.  636,  and  it  would 
seem  that  on  the  reasoning  of  that  very  case  the  defendant  would 
now  be  entitled  to  such  an  examination  if  necessary  and  material  to 
the  defense.  See  Kornbluth  v.  Isaacs  (N.  Y.  1912)  149  App.  Div. 
108;  Young  DeMott  (N.  Y.  1847)  1  Barb.  30.  It  is  also  objected 
that  the  plaintiff  must  have  known  what  happened  and  is,  therefore, 
not  entitled  to  particulars,  but  it  is  not  his  knowledge  of  the  facts 
which  is  determinative  but  his  ignorance  of  his  opponent's  claim. 
Dwyer  v.  Slattery  (N.  Y.  1907)  118  App.  Div.  345;  Higgins  v.  Brie 
R.  R.  (N.  Y.  1910)  140  App.  Div.  222.  It  is  submitted,  therefore, 
that  the  preferable  view  is  that  of  the  second  department.  See 
:    Martin  v.  McTaggart,  Ir.  R.  [1906]  2.  K.  B.  120. 
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Shore  Lands — Construction  of  State  Grant — Reliction. — The  State 
granted  shore  lands  in  fee,  such  lands  being  described  under  the  state 
statute  as  lying  between  the  water  line  and  the  line  of  navigability. 
The  federal  government,  having  been  duly"  authorized  by  the  State 
prior  to  the  grant,  was  about  to  lower  the  water  line  and  thus  move 
the  line  of  navigability  further  out.  Held,  the  grantee  of  the  shore 
lands  would  thereby  become  the  owner  of  the  additional  strip  between 
the  old  and  new  lines  of  navigability.  State  v.  Sturtevant  (Wash. 
1913)  135  Pac.  1035. 

Since  a  riparian  owner  on  a  navigable  stream  becomes  the  owner 
in  fee  of  additions  to  his  land  by  accretion  or  reliction,  Steers  v. 
City  of  Brooklyn  (1885)  101  N.  Y.  51,  56;  see  Hammond  v.  Shepard 
(1900)  186  111.  235,  it  would  seem,  by  analogy,  that  the  same  rule 
should  apply  to  submerged  land  extending  to  the  line  of  navigability. 
Much  stress,  however,  has  been  generally  laid  upon  the  requirement 
that  the  reliction  be  "gradual  and  imperceptible",  Burman  v.  Sun- 
nuchs  (1877)  42  Wis.  233;  2  Bl.,  Comm.  *262,  and  it  is  obvious  from 
the  artificial  character  of  the  process  by  means  of  which  the  water 
was  to  be  lowered  in  the  principal  case,  that  the  recession  there  would 
not  come  within  this  conception.  Consequently  the  conclusion  reached 
by  the  court,  in  awarding  the  fee  of  the  land  between  the  old  and 
new  lines  of  navigability  to  the  grantee,  is  incompatible  with  a  strict 
analogy  to  the  common  law  property  rights  of  a  riparian  owner. 
Nevertheless,  it  is  well  established  that  a  riparian  owner,  not  owning 
the  fee  under  the  water,  has  a  right  of  access  to  the  channel,  Yates 
v.  Milwaukee  (1870)  10  Wall.  497;  see  Bedlow  v.  N.  Y.  Floating  Dry 
Dock  Co.  (1889)  112  N.  Y.  263,  280,  and  inasmuch  as  the  proprietor 
of  the  unusual  property  in  the  principal  case  had  evidently  acquired 
the  customary  rights  of  a  riparian  owner  with  the  grant,  this  doctrine 
would  seem  to  be  applicable.  It  is  apparent,  therefore,  that  a  decree 
refusing  to  divest  the  state  of  its  technical  fee,  and  yet  recognizing 
the  grantee's  right  of  access  across  the  strip  in  dispute  would  have 
been  at  the  same  time  logical  and  salutary.  It  is  to  be  noted,  however, 
that  the  question  is  a  unique  one  and  that  no  precedent  can  be  found 
either  in  direct  support  or  in  refutation  of  the  position  taken  in  the 
principal  case. 

Statute  of  Frauds — Contract  to  Make  Mutual  Wills — Specific  Per- 
formance.— A  husband  and  wife  disposed  of  all  their  real  and  per- 
sonal property  by  mutual  wills,  in  accordance  with  an  oral  contract. 
By  a  later  will,  the  husband  expressly  revoked  all  former  wills.  The 
widow  sought  specific  performance  of  the  contract.  Held,  the  con- 
tract was  unenforcible  under  the  Statute  of  Frauds.  In  Re  Edwall's 
Estate  (Wash.  1913)  134  Pac.  1041. 

The  rules  of  law  governing  ordinary  contracts  to  convey  aTe 
equally  applicable  to  contracts  to  devise  realty,  Ellis  v.  Cary  (1889) 
74  Wis.  176;  Pond  v.  Sheean  (1890)  132  111.  312,  so  that  such  a  con- 
tract will  be  specifically  enforced  only  if  the  Statute  of  Frauds  has 
been  complied  with,  for  which  purpose  the  will  itself  may  be  a  suffi- 
cient memorandum,  12  Columbia  Law  Rev.  377,  provided  that  it 
obeys  the  general  rule  that  the  memorandum  must  contain  all  the 
essential  terms  of  the  contract.  3  Columbia  Law  Rev.  355.  Of  course, 
a  will  is  always  revocable  during  the  life  of  its  maker,  but  revocation 
of  the  will  does  not  prevent  the  operation  of  the  instrument  as  an 
evidential  document  to  establish  the  existence  of  a  contract.    In  the 
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case  of  a  joint  and  mutual  will,  the  document  itself  is  sufficient 
evidence  to  establish  the  contract.  14  Columbia  Law  Rev.  95.  Mutual 
wills,  on  the  contrary,  are  not  intrinsic  evidence  of  a  contract,  Edson 
v.  Parsons  (1898)  155  N.  Y.  555;  Hale  v.  Hale  (1894)  90  Va.  728, 
and  it  would  seem  a  fortiori,  that,  unexplained,  they  are  insufficient 
memoranda  to  satisfy  the  Statute  of  Frauds,  which  requires  the  proof 
to  be  in  writing  setting  forth  the  essential  terms  of  the  contract 
without  recourse  to  parol  testimony,  Browne,  Statute  of  Frauds  (4th 
Ed.)  §  371 ;  Williams  v.  Morris  (1877)  95  U.  S.  444,  nor  should  the 
mere  making  of  the  wills  constitute  such  part  performance  as  to  render 
the  contract  enforcible.  Hale  v.  Hale,  supra;  Gould  v.  Mansfield 
(1869)  103  Mass.  408;  cf.  Swash  v.  Sharpstein  (1896)  14  Wash.  426. 

Trusts — Resulting  Trusts — Statute  of  Frauds — Parol  Evidence. — 
A  widow  sued  to  enforce  her  statutory  rights  in  her  husband's  estate. 
The  defendant  offered  parol  evidence  to  prove  that  although  the  hus- 
band took  by  warranty  deed,  the  parties  intended  that  the  land  should 
be  impressed  with  a  trust  in  favor  of  the  original  grantor.  Held,  the 
evidence  should  have  been  received.  Flesner  v.  Cooper-  (Okla.  1913) 
134  Pac.  379. 

Under  modern  conveyances,  which  uniformly  recite  consideration, 
no  presumption  arises,  as  formerly,  that  a  resulting  trust  in  favor  of  the 
grantor  is  intended  whenever  land  is  conveyed  without  consideration 
in  fact.  3  Pomeroy,  Equity  Jurisprudence  (3rd  ed.)  §  1035.  And 
parol  evidence  is  generally  inadmissible  to  prove  an  intention  to  create 
such  a  trust.  1  Perry,  Trusts  (6th  ed.)  §  162;  Lovett  v.  Taylor  (1896) 
54  N.  J.  Eq.  311.  In  fact,  by  the  express  provisions  of  the  Statute 
of  Frauds,  equity  is  powerless  to  compel  the  grantee  to  carry  out  a 
parol  trust.  Patton  v.  Beecher  (1878)  62  Ala.  579;  Willis  v.  Robert- 
son (1903)  121  la.  380.  But  if  the  Statute  renders  the  trust  unen- 
forcible,  it  is  inequitable  for  the  grantee  to  hold  the  land  free  from 
his  obligation,  and  just  as  if  the  conveyance  had  been  induced  by 
fraud,  mistake  or  misrepresentation,  he  should  be  compelled  to  re- 
convey  the  property.  20  Harvard  Law  Rev.  549;  6  Columbia  Law 
Rev.  326.  In  Massachusetts  this  doctrine  of  restitution  is  recognized 
only  so  far  as  to  compel  the  grantee  to  pay  the  value  of  the  land. 
See  Cromwell  v.  Norton  (1906)  193  Mass.  291.  But  equity  enforces 
restitution  in  specie  wherever  it  is  practicable,  so  the  land  and  not 
merely  its  value  should  be  restored.  Other  States,  however,  refuse  the 
right  to  recover  either  the  land  or  its  value.  See  Wolford  v.  Farnham 
(1890)  44  Minn.  159;  Marvel  v.  Marvel  (1903)  70  Neb.  498; 
Sturtevant  v.  Sturtevant  (1859)  20  N.  Y.  39.  These  decisions,  by  an 
erroneous  application  of  the  Statute  of  Frauds,  permit  the  grantee 
by  repudiating  his  undertaking  to  enrich  himself  at  the  grantor's  ex- 
pense. But  in  restitution  no  specific  performance  is  decreed;  the 
parties  are  merely  placed  in  statu  quo,  and  the  Statute  of  Frauds  is 
entirely  inapplicable.  As  the  principal  case  suggests,  under  such  a 
parol  trust  neither  the  grantee  nor  his  widow  can  hold  the  land  free 
from  these  equitable  rights  of  the  grantor. 
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Cases  on  Constitutional  Law.  By  James  Parker  Hall.  St.  Paul : 
West  Publishing  Co.    1913.    pp.  xxxii,  1452. 

In  no  legal  subject  is  the  case  method  of  teaching  more  essential 
than  in  constitutional  law;  for  in  this  field,  more  than  in  any  other, 
general  principles  are  not  general,  and  rules  and  formulations  are  but 
a  meager  index  to  the  actual  concrete  decisions  which  have  to  be 
reached.  Abstract  logic  and  literal  interpretation  of  language  furnish 
less  adequate  bases  for  legal  argument  and  less  certain  grounds  for 
prophecy  of  future  decisions  in  constitutional  law  than  in  the  great 
field  of  private  law.  And  case  books  in  public  law  topics  become 
most  quickly  antiquated,  because  each  year  sees  decisions  on  ques- 
tions which  have  never  before  arisen  and  witnesses  modifications  of 
old  doctrines  because  of  expanding  knowledge  of  the  conditions  to 
which  the  doctrines  are  to  be  applied.  The  monumental  volumes  of 
Thayer  which  were  in  their  time' such  a  valuable  thesaurus  of  judicial 
opinions  on  the  topics  selected  for  treatment  have  for  a  number  of 
years  been  ill-adapted  to  the  best  work  of  the  class  room.  And 
McClain's  Cases  on  Constitutional  Law  which  have  afforded  the  only 
available  substitute  fail  to  include  a  large  number  of  recent  decisions 
of  the  highest  importance.  Dean  Hall's  present  volume,  therefore, 
would  be  heartily  welcomed  by  all  teachers  and  students  if  only  for 
the  fact  that  it  is  completely  up  to  date,  including  as  it  does  cases 
decided  in  the  Supreme  Court  up  to  the  beginning  of  the  present  term. 

Fortunately,  however,  its  modernity  is  not  its  sole  title  to  recog- 
nition. In  scope,  arrangement  and  notes  it  presents  little  ground 
for  any  adverse  criticism.  It  is  to  be  regretted  that  the  extent  of  the 
field  to  be  covered  renders  it  necessary  to  present  so  many  of  the 
decisions  in  abbreviated  form,  but  regret  on  this  score  is  modified 
somewhat  by  the  reflection  that  the  judges  have  often  been  guilty  of 
prolixity  and  that  Dean  Hall  has  exhibited  sound  discrimination  in 
the  task  of  excision.  For  his  cutting  down  of  the  opinions  he  de- 
serves praise.  To  the  reviewer,  however,  the  value  of  his  collection 
for  teaching  purposes  seems  seriously  impaired  by  the  numerous  sub- 
stitutions of  brief  statements  of  facts  by  the  editor  for  the  longer 
and  more  complicated  statements  to  be  found  in  the  reports.  It  is  of 
great  value  to  the  student  to  be  compelled  to  sift  the  constitutional 
question  out  of  the  entire  situation  in  which  it  is  embedded.  He  is 
thus  trained  in  the  important  art  of  scenting  constitutional  issues  in 
the  litigation  in  which  as  a  lawyer  he  will  be  engaged.  But  the  com- 
piler of  a  case  book  in  constitutional  law  is  beset  with  a  difficult 
choice  of  evils.  And  Dean  Hall  has  utilized  to  such  good  advantage 
the  space  he  has  gained  that  the  criticism  of  the  method  employed 
should  be  more  fairly  directed  against  the  exigencies  of  the  law  school 
curriculum  which  devotes  so  little  time  to  such  an  extensive  field. 

After  three  introductory  chapters  dealing  with  the  making  and 
changing  of  written  constitutions,  the  function  of  the  judiciary  in 
enforcing  constitutions  and  the  separation  and  delegation  of  powers 
of  government,  the  collection  is  divided  into  two  important  parts,  the 
one  dealing  with  "Fundamental  Eights"  which  occupies  nearly  800 
pages   and  concerns   itself  with  those  limitations   in  favor   of   indi- 
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vidual  liberty  against  the  action  of  both  state  and  national  govern- 
ments, and  the  other  with  "The  Federal  Government".  Under  this 
latter  head  about  500  pages  are  devoted  to  the  powers  of  Congress, 
foreign  relations,  the  territories  and  dependencies,  the  relations  be- 
tween States  and  between  a  State  and  the  United  States,  the  jurisdic- 
tion of  the  federal  courts,  and  the  regulation  of  commerce.  Praise 
is  due  to  the  excellent  classification  of  topics  under  this  latter  head, 
as  indeed  throughout  the  collection.  For  example,  in  Part  II,  en- 
titled "Fundamental  Rights",  three  chapters  are  devoted  to  "Due 
Process  of  Law  and  Equal  Protection  of  the  Law",  separate  con- 
sideration being  accorded  to  procedure,  to  the  police  power,  and  to 
the  effect  of  these  clauses  as  restrictions  on  the  taxing  power.  In 
his  system  of  classification  the  compiler  has  had  regard  both  for  the 
individual  and  governmental  interests  which  present  questions  for 
adjudication  and  for  the  clauses  of  the  constitution  under  which  those 
questions  must  be  determined.  His  sense  of  proportion  deserves  the 
same  commendation  as  that  which  must  be  accorded  to  his  gift  for 
classification  and  arrangement. 

A  word  remains  to  be  said  as  to  the  notes.  They  are  sufficiently 
full  to  enable  one  who  has  industry  to  read  the  cases  cited  to  obtain 
a  better  knowledge  of  constitutional  law  than  can  be  gathered  from 
the  treatises.  They  will  save  time  in  the  class  room  for  both  instructor 
and  student,  though  they  are  of  course  open  to  the  general  objection 
against  extensive  annotation,  that  they  may  deprive  the  student  of 
that  quality  of  ignorance  which  brings  him  to  the  class  room  open- 
minded  to  discuss  questions  on  the  basis  of  theory  and  principle 
without  the  bias  of  judicial  authority.  But  students  may  possibly  be 
prevailed  upon  to  restrain  their  zeal  for  knowledge  until  after  lectures ; 
and  often  the  notes  merely  indicate  sources  of  further  information, 
without  setting  it  forth.  They  are  the  fruit  of  wide  erudition  and 
exhibit  a  happy  faculty  for  compression. 

Thomas  Reed  Powell. 

Amerikanische  Prisengerichtsbarkeit.  By  George  Charles 
Butte,  Dr.  Jur.     Heidelberg:     Rossler  &  Herbert.     1913.     pp.  172. 

This  carefully  studied  treatise  on  American  Prize  Court  jurisdic- 
tion is  of  special  interest  from  its  discussion  of  the  constitutional 
difficulties  in  the  way  of  our  uniting  in  the  establishment  of  a  World 
Prize  Court  of  Appeal,  of  the  form  proposed  by  the  second  Hague 
Conference  for  the  Advancement  of  Public  International  Law,  and 
to  which,  by  June  9,  1913,  notice  had  been  received,  at  the  foreign 
office  at  the  Hague,  of  the  provisional  assent  (p.  22)  of  thirty-three 
powers. 

The  author  gives  us  full  credit  for  our  efforts,  from  the  beginning 
of  our  national  history,  to  secure  such  advancement,  and  instances 
particularly  the  provision  Franklin  introduced  in  our  treaty  with 
Prussia  in  1785  for  the  immunity  of  private  property  at  sea,  and  our 
various  Acts  of  Congress  prohibiting,  as  violations  of  neutrality,  the 
furnishing  of  material  of  war  to  a  belligerent.  We,  as  he  says,  quot- 
ing Kleen,  Lois  et  Usages  de  la  Neutrality,  created  the  modern  doc- 
trine of  a  neutral's  obligations  (p.  4). 

Dr.  Butte  finds  no  difficulty  in  the  American  proposition  that,  so 
far  as  the  United  States  are  concerned,  the  remedy  whereby  the  new 
court  shall  give  relief,  in  case  of  an  erroneous  decision  of  one  of  our 
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courts,  shall  be  by  an  action  of  damages,  instead  of  an  appeal.  It 
is,  he  says  (p.  29)  in  essence  only  following  the  maxim  of  Gaius  that 
ovinia  condemnatio  pecuniaria  est.  Attention  is  called,  however, 
(p.  63)  to  the  fact  that  in  1907  Mr.  Choate,  speaking  for  the  United 
States  delegation  at  the  Hague  Conference,  said  that  it  was  their 
firm  conviction  that  American  prize  appeals  should  be  taken  from  the 
court  of  first  instance  to  the  Supreme  Court  of  the  United  States  and 
a  reversal  sought  there,  before  a  resort  to  the  new  world  court;  thus 
evidently  their  having  no  thought  of  any  constitutional  objection  to 
such  a  course. 

Dr.  Butte  is  inclined  to  think  that  there  really  is  no  force  in  such 
objection.  It  is  mainly  founded,  he  says  (p.  71)  on  the  Article  in  the 
Constitution  which  established  a  "Supreme"  Court;  and  this  word 
"Supreme"  is  used  in  the  State  Constitutions  for  their  courts,  though 
the  judgments  of  these  are  confessedly  subject,  under  certain  condi- 
tions, to  revision  by  the  Supreme  Court  of  the  United  States,  and  in 
some  States  by  a  higher  state  tribunal,  like  the  New  York  Court  of 
Appeals.  Nor,  he  urges  with  much  force,  need  any  appeal  from  the 
District  Court  in  admiralty  be  given  at  all  (p.  72).  An  Act  of  Con- 
gress to  repeal  a  former  Act  of  Congress  is  therefore  all  that  is 
necessary  to  put  the  United  States  on  the  same  footing  as  any  other 
power,  with  respect  to  the  new  World  Court  of  Appeals,  unless  a 
further  obstacle  exists  by  reason  of  its  founding  its  jurisdiction  on  a 
treaty  and  not  on  an  Act  of  Congress  investing  it  with  judicial  power 
(p.  77).  As  to  this,  the  author  compares  the  prize  courts  of  the 
leading  powers,  and  questions  whether  they  can  fairly  be  styled 
judicial  tribunals  (p.  89,  et  seq.).  They  are  virtually  war  courts,  and 
the  time  to  settle  their  powers  is  before  a  war,  particularly  as  con- 
cerns the  United  States  (p.  167). 

Dr.  Butte  began  his  legal  education  at  the  University  of  Texas, 
completing  it  at  Berlin,  Heidelberg  and  Paris.  He  is  able,  therefore, 
to  refer  to  our  legal  precedents  with  an  ease  and  effect  seldom  found 
in  the  works  of  European  jurists. 

Simeon  E.  Baldwin. 

The  Law  of  Decedents'  Estates  Including  Wills.  Abridgment 
for  Students  of  J.  G.  Woerner's  American  Law  of  Administration. 
Edited  by  William  F.  Woerner  and  F.  A.  Wislizenus.  Boston: 
Little,  Brown  &  Co.    1913.  pp.  xxxvi,  526. 

Woerners'  "American  Law  of  Administration"  has  deservedly  held 
a  high  reputation  for  many  years,  the  first  edition  appearing  in  1889, 
and  the  second  in  1899.  It  bears  evidence  of  much  and  careful  study; 
is  well  written;  its  statements  of  the  rules  of  law  relating  to  the  sub- 
ject are  with  few  exceptions  accurate  and  well  supported  by  authority; 
and  the  full  citation  of  cases  and  of  statutes  contributes  much  to  the 
value  of  the  work  not  only  for  practitioners  in  probate  courts  but  also 
for  students. 

One  of  the  editors  of  the  abridgment  was  a  participant  in  the  work 
of  preparing  both  the  first  and  second  editions  of  "American  Law 
of  Administration"  and  was,  therefore,  particularly  well  qualified  to 
undertake  the  work  proposed:  viz.,  the  preparation  of  a  volume  in- 
tended for  use  as  a  text  book  in  law  schools,  through  the  abridgment 
and  condensation  of  the  original  work;  which  abridgment  and  con- 
densation were  to  be  accomplished,  as  stated  by  the  editors,  through 
the  elimination  from  the  main  work  of  "all  matter  not  essential  from 
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the  elementary  viewpoint,  and  otherwise  so  modifying  the  main  treatise 
as  to  make  it  of  special  adaptation  to  the  needs  of  the  beginner  and 
properly  to  ground  him  in  this  field  of  the  law".  To  so  condense  and 
abridge  a  work  which  contains  no  "padding",  which  is  not  diffuse  in 
style,  and  which  yet  comprises  two  volumes  of  nearly  thirteen  hun- 
dred pages,  as  to  bring  the  matter  within  the  compass  of  a  single 
volume  of  less  than  half  that  number  of  pages,  and  yet  to  lose  nothing 
that  is  essential  even  "from  the  elementary  viewpoint''  is  certainly 
no  easy  task;  and,  if  one  admits  the  necessity  for  such  a  text-book  as 
the  editors  wished  to  prepare,  there  need  be  no  hesitation  in  also  ad- 
mitting that  the  work  has  been  well  done. 

There  has  been  no  change  from  the  plan  of  the  original  work.  The 
arrangement  of  the  topics  is  the  same;  and,  as  a  rule,  only  such 
changes  in  language  have  been  made  as  were  necessitated  by  reason 
of  the  omissions  of  sentences  and  paragraphs;  and  the  condensation 
has  been  largely  effected  by  the  omission  of  statutory  references  and 
footnotes,  and  also,  in  great  measure,  of  citation  of  authorities. 

Notwithstanding  the  fact  that  the  work  has  on  the  whole  been  well 
done,  it  is  inevitable  that  some  of  the  omissions  tend  to  produce  in- 
accuracy; the  omitted  portions  explaining  and  making  clear  state- 
ments, which,  with  these  portions  omitted,  are  likely  to  lead  to  mis- 
apprehension of  the  true  rules.  Instances  may  be  found  in  §29  relating 
to  "Joint  and  Mutual  Wills";  §53  as  to  revocation  by  marriage  and 
birth  of  issue;  §71,  page  59,  as  to  the  decision  in  Knotts  v.  Stearns 
(1875)  91  U.  S.  638,  and  in  numerous  other  places  in  the  volume. 

Nevertheless,  where  the  text-book  method  of  instruction  is  em- 
ployed, the  present  volume  would  in  the  hands  of  a  gifted  and  capable 
teacher  afford  a  good  basis  for  the  study  of  this  important  division 
of  the  law,  and  any  possible  misapprehension  of  the  character  referred 
to  could  be  easily  corrected  by  the  instructor.  In  the  opinion  of  this 
reviewer,  the  value  of  the  work,  even  for  the  purpose  for  which  it  was 
designed,  would  have  been  materially  enhanced  by  the  citation  of  a 
larger  number  of  well  selected  cases. 

Henry  S.  Redfield. 
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A  STUDY  IN  THE  DEVELOPMENT  OF 
CREDITORS'  RIGHTS. 

The  law  defining  the  rights  of  creditors  has  generally  resem- 
bled the  Holy  Roman  Empire;  it  has  been  an  abstraction,  recog- 
nized but  not  often  seen.  Certainly  its  treatment  has  not  been 
always  of  the  sort  that  makes  for  coherency  or  consistency.  We 
have  all  read  discussions  about  different  wrongs  upon  creditors, 
we  are  familiar  in  daily  practice  with  various  forms  of  procedure 
for  vindicating  these  injuries,  and  we  know  that  certain  things  are 
"void  as  against  creditors,"  while  certain  others  are  not.  Mention 
of  the  "rights  of  creditors"  occurs  all  through  the  books,  from 
Lord  Hardwicke's  time1  to  the  present  day.  If  one  picks  up  a  late 
volume  of  any  modern  reports  he  will  find  something  like  this : 

"The  rights  of  creditors  remained,  even  if  the  corporation  and 
its  stockholders  were  ready  to  give  away  every  right  within  their 
power."2 

But  all  this  does  not  carry  us  beyond  the  bounds  of  a  certain 

empiricism   if    it   is   true   that   back    of    the   numerous    modern 

instances   lies   a    fundamental   principle.     This   principle   can   be 

found,  but  only  by  careful  orientation.     The  seeker  must  forget 

that  there  ever  was  a  bankrupt  act,  a  fecund  system  of  equity,  an 

xcasionally    clairvoyant    legislature,    and    all    other    agencies    of 

progress,  and  then,  taking  the  situation  as  it  would  be  left  by 

neans  of  this  stripping  process,  ascertain  just  what  a  creditor 

:an  do  to  enforce  his  debt.     When  this  far  territory  is  mastered, 

he  road  to  present  times  is  straighter,  and  on  the  way  the  succes- 

ive  stages  of  development  will  be  the  easier  to  recognize.    Let  us 

hen  recur  to  first  principles. 

Townshend  v.  Windham  (1750)  2  Ves.  Sr.  1. 
'Ward  v.  City  Trust  Co.  (1908)   192  N.  Y.  73. 
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If  the  debtor  is  solvent,  the  creditor's  right  is  simply  to  have 
the  debt  paid.  That  can  be  enforced  by  a  common  law  suit  which 
will  result  in  a  judgment.  The  next  thing  is  to  issue  execution 
upon  the  judgment.  A  classic  writer  describes  this  as  "the  last 
step  *  *  *  or  putting  the  sentence  of  the  law  in  force."3  By 
means  of  this  writ  according  to  its  nature, — for  originally  there 
were  four  kinds  of  execution,  one  of  them  being  against  the  body 
of  the  debtor, — it  was  intended  that  the  creditor  should  end  by 
finding  himself  possessed  of  money  sufficient  to  defray  the  debt. 
In  course  of  time  all  forms  of  execution  have  been  reduced  to  one, 
the  writ  of  fieri  facias,  which  is  now  available  against  both  the 
lands  and  goods  of  the  debtor.4  Therefore  we  may  use  this  writ 
for  all  purposes  of  illustration. 

Originally  the  creditor  could,  not  sell  land  in  his  execution,  but 
now  he  can  by  statute  in  every  jurisdiction,  so  we  may  consider 
both  land  and  personal  property  as  equally  subject  to  the  writ. 
Later  day  American  statutes  have  also  given  to  the  judgment  an 
effect  which  it  did  not  have  at  common  law.  A  judgment  when 
docketed  in  the  proper  book  is  nowadays  a  lien  upon  all  of  the 
defendant's  real  estate,6  and  also  as  against  his  personal  estate  a 
writ  of  execution  is  a  lien  from  the  moment  when  it  has  been  put 
into  the  sheriff's  hands.  It  will  not  confuse  our  search  if  we  assume 
the  existence  of  these  rights  of  the  creditor  holding  a  judgment. 

In  the  eye  of  the  common  law,  it  is  not  until  the  creditor  has 
acquired  this  status  that  he  is  in  any  position  to  attack  his  debtor's 
disposition  of  his  property ;  it  is  not  until  then  that  he  is  in  a  legal 
sense  able  to  vindicate  injuries  inflicted  by  any  such  conduct  on 
the  debtor's  part.  Meanwhile  the  courts  cannot  hear  his  complaint 
of  the  debtor's  disposition  of  property,  whatever  it  may  be,  because 
a  common  law  court  can  try  only  one  issue  at  a  time,  and  the 

83  Bl.  Comm.  *4ii. 

'Originally  creditors  could  realize  upon  the  debtor's  land  by  sale,  as 
distinct  from  use,  only  by  means  of  bankruptcy  proceedings.  Hence  in 
Chambers  v.  Thompson  (1703)  4  Bro.  C.  C.  4.34,  to  a  bill  filed  to  discover 
whether  the  defendant  had  committed  an  act  of  bankruptcy,  it  was  pleaded 
that  the  discovery  would  subject  the  defendant  to  a  forfeiture  of  his 
land.  This  plea  was  overruled,  as  we  shall  see.  If  a  trader  died  before 
an  adjudication  of  bankruptcy,  his  land  could  not  be  sold,  until  by  Stat 
47  Geo.  Ill,  c.  74,  this  defect  was  cured.  See  Keene  v.  Riley  (i8i,~ 
Mer.  436.  It  is  remarkable  that  in  several  of  our  States  up  to  the  tinn 
of  the  Civil  War,  land  could  not  be  sold  on  execution.  See  Covingtor 
Co.  v.  Shepherd  (1858)  21  How.  112. 

"Consequently  nowadays  a  judgment  can  operate  as  a  preferential  01 
fraudulent  transfer  of  the  debtor's  lands,  within  the  meaning  of  the  Bank 
ruptcy  Act.  Re  Truitt  (1913)  203  Fed.  550;  Clark  v.  Iselin  (1874)  21  Wall 
372. 
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plaintiff  can  only  establish  himself  as  a  creditor  by  the  judgment  of 
a  court  pronouncing  upon  his  claim.  And  so  with  the  Statute  of 
Fraudulent  Conveyances  about  to  be  mentioned,  it  was  only  judg- 
ment creditors  that  the  framers  of  that  act  had  in  mind,  and  it 
is  only  judgment  creditors  to  this  day  who,  according  to  the  strict 
common  law  conception,  can  avail  themselves  of  the  rights  which 
that  statute  confers.  As  has  been  said  by  Denio,  J.,  "When  a 
•  conveyance  is  said  to  be  void  against  creditors,  the  reference  is 
to  such  parties  when  clothed  with  their  judgments  and  executions, 
or  such  other  titles  as  the  law  has  provided  for  the  collection  of 
debts. ',fi  And  as  said  by  Bronson,  J.,7  a  fraudulent  sale  "cannot 
be  impeached  by  a  creditor  at  large.  It  must  be  a  creditor  having 
a  'judgment  and  execution  or  some  other  process  which  authorizes 
a  seizure  of  goods."8 

Now  if  the  judgment  debtor  is  solvent  in  the  broad  sense  when 
the  creditor  issues  execution,  that  is,  has  enough  assets  to  meet  his 
debts  in  full,  it  is  obvious  that  this  common  law  remedy  is  suffi- 
cient, or  at  least  needs  only  to  be  supplemented  by  the  ancillary 
procedure  of  equity  to  which  we  shall  presently  advert.  And 
hence  it  would  hardly  seem  to  have  been  necessary  for  the  courts 
so  frequently  to  reiterate  the  well  established  doctrine  that  a  solvent 
debtor  owes  no  duty  of  trust  or  otherwise  to  his  creditors  with 
respect  to  his  property.9  But  if  the  debtor  is  insolvent,  that  is, 
if  all  of  his  property  is  not  sufficient  to  meet  all  of  his  indebtedness, 
clearly  a  different  situation  is  presented.  What  would  one  say  is 
the  right  of  the  creditor? 

The  answer  depends  upon  whose  interest  we  are  considering. 

•Van  Heusen  v.  Radcliff   (1858)    17  N.   Y.  580,  584. 

TNoble  v.  Holmes  (N.  Y.  1843)  5  Hill,  104. 

'Schofield  v.  Ute  Coal  etc.  Co.  (1899)  Q2  Fed.  271;  Jones  v.  Green 
(1863)  1  Wall.  330;  Thompson  v.  Reed  (1913)  202  Fed.  870.  The  present 
is  not  the  place  to  deal  with  the  apparent  exceptions  afforded  by  Edwards  v. 
Harben  (1788)  2  T.  R.  587.  When  the  writ  of  attachment  or  provisional 
remedy  of  seizure  of  the  goods  of  an  absent  debtor  came  into  common  use, 
the  courts  took  the  view  that  the  sheriff  in  levying  an  attachment  occupied 
the  same  status  as  when  he  levied  under  an  execution,  Falconer  v.  Freeman 
Y.  1847)  4  Sandf.  Ch.  565;  and  consequently  it  was  held  that  he  had  the 
same  power  after  levy  with  respect  to  goods  conveved  in  fraud  of  creditors. 
Rinchey  v.  Stryker  (1863)  28  N.  Y.  45;  Hess  v.  Hess  (1889)  117  N.  Y  306; 
Mechanics  &  Traders  Bank  v.  Dakin  (1873)  51  N.  Y.  523. 

*Ex  parte  Ruffin  (1801)'  6  Ves.  119,  126;  Swan  Co.  v.  Frank  (1893) 
148  U.  S.  603;  Case  v.  Beauregard  (1878)  99  U.  S.  119;  United  Cigarette 
Mach.  Co.  v.  Winston  Co.  (1912)  194  Fed.  947;  Mills  v.  Northern  Ry. 
(1870)  L.  R.  5  Ch.  App.  621;  Pond  v.  Framingham  R.  R.  (1881)  130 
Mass.  194;  Graham  v.  Railroad  (1880)  102  U.  S.  148;  Smith  y.  Bowker 
Tonney  Co.  (1913)  207  Fed.  967.  Hence  they  cannot  appear  in  a  parti- 
tion suit  affecting  their  debtor's  land.     See  13  Columbia  Law  Rev.  755. 
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If  we  have  in  mind  only  the  interest  of  a  particular  creditor  who 
has  obtained  a  judgment,  then  our  answer,  while  practical  enough, 
would  hardly  make  for  the  upbuilding  of  a  wholesome  branch  of 
law.  We  should  say  that  if  this  particular  debtor  could  levy  ahead 
of  anyone  else  on  something  that  the  creditor  owned,  it  is  imma- 
terial whether  the  other  creditors  found  something  on  which  they 
could  levy.  And  if  the  debtor  had  property  which  was  such  in  a 
practical  sense,  but  not  so  recognized  at  common  law,  in  short, 
rights  enforceable  only  by  aid  of  a  court  of  equity,  then  this  creditor 
would  feel  that  the  Court  of  Chancery  should  give  him  this  same 
exclusive  right  to  realize  on  his  judgment,  if  he  applied  for  such 
relief  ahead  of  the  other  creditors. 

There  we  have  one  way  of  looking  at  the  matter — to  place  the 
whole  law  of  creditors'  rights,  in  the  case  of  an  insolvent  debtor, 
upon  the  basis  of  priority  in  execution,  and  to  make  the  "race  of 
diligence" — to  use  the  phrase  which  has  become,  alas!  hackneyed 
by  use — the  be-all  and  end-all  of  the  law.10 

Compare  that  with  the  result  obtained  by  viewing  the  situation 
from  the  standpoint  of  all  the  creditors  instead  of  merely  one  of 
them.  When  we  take  this  position,  we  can  reach  but  one  conclu- 
sion, that  when  the  debtor  is  insolvent  the  rights  of  all  the  creditors 
are  to  an  equal  distribution  of  the  assets,  and  the  rights  of  each 
creditor  end  with  his  pro  rata  portion.  It  is  not  fair  that  one 
creditor  should  be  paid  more  than  another.  They  are  all  of  the 
same  class  and  they  should  all  suffer  equally.  It  is  the  universal 
recognition  of  this  right,  however  imperfectly  expressed  or  taken 
for  granted  it  may  be  in  decisions  and  legislation,  that  has  created 
the  body  of  law  which  we  may  describe  under  the  head  of  credi- 
tors' rights.  It  is  the  right  of  all  the  creditors  that  all  the  debtor's 
assets  should  be  applied  to  the  payment  of  his  debts  and  that  equal 
distribution  should  be  made  in  the  application.11 

10A11  other  considerations  apart,  even  at  the  present  day  it  is  well 
settled  that  creditors  owe  no  fiduciary  duty  to  each  other.  Each  may  sue 
his  debtor,  and  collect  or  settle  as  he  pleases.  Johnson  v.  Trust  Co.  (iqoo) 
104  Fed.  174;  Brown  v.  Webb  (1851)  20  Oh.  389;  Frost  v.  Goddard  (1845) 
25  Me.  414;  Foster  v.  McAlester  (1902)  114  Fed.  145;  Re  Hawkes  (1913) 
204  Fed.  309. 

"The  occasions  on  which  this  idea  has  been  expressed  with  more  or 
less  force  are  numerous.  Thus  in  Wilson  v.  Webb  (1788)  2  Cox  C.  C.  3. 
Eyre,  L.  C.  B.,  expresses  it  in  a  negative  form, — Equity,  he  says,  will 
never  lend  its  aid  to  defeat  fair  creditors.  To  the  same  effect  is  Con- 
stantein  v.  Blache  (1786)  1  Cox.  C.  C.  286.  In  overruling  the  plea  to  the 
bill  of  discovery  filed  in  Chambers  v.  Thompson  (1793)  4  Bro.  C.  C. 
434  (see  note  4,  supra),  Lord  Loughborough  remarked  that  the  distri- 
bution  of   assets   effected   by   bankruptcy   is   merely   giving   the    creditors 


DEVELOPMENT  OF  CREDITORS'  RIGHTS.        283 

Thus  we  have  two  lines  of  thought  upon  this  subject,  one  rest- 
ing entirely  on  the  idea  of  priority,  the  basis  of  the  other  being 
equality.  These  ideas  are  inconsistent  and  each  has  had  its  par- 
tisans. The  irreconcilable  conflict  has  continued  to  the  present  day, 
and  it  is  not  too  much  to  say  that  the  whole  body  of  law  with  which 
we  are  interested  owes  its  growth  to  the  intensity  of  this  conflict. 
Hence,  no  study  of  this  subject  would  seem  to  be  well  based  that 
does  not  start  at  this  point. 

These  two  conflicting  ideas  have  this  much  in  common,  that  the 
respective  rights  which  they  embody  are  capable  of  invasion  by 
the  same  acts.  Whether  we  adopt  the  selfish  or  the  altruistic 
theory  of  creditors'  rights,  a  given  transaction  on  the  debtor's  part 
if  wrong  from  one  point  of  view  would  be  equally  tortious  from 
another.  If  a  court  should  recognize  the  existence  of  a  right  based 
on  either  the  selfish  or  the  altruistic  line  of  thought  above  outlined, 
it  would  have  to  recognize  certain  action  by  the  debtor  as  invasions 
of  that  right. 

What  are  those  wrongs  which  the  debtor  can  inflict?  Experi- 
ence has  rendered  possible  classification,  not  logical  in  all  its 
outlines  by  any  means,  but  sound  enough  in  the  main  for  conveni- 
ence of  treatment.  The  classes  thus  created  are  three,  and  their 
respective  ideal  cases  are  these :  ( i )  where  A,  the  debtor,  gives 
his  property  to  B  in  order  to  prevent  A's  creditors  from  satisfying 
their  just  demands  therefrom;  (2)  where  A  pays  B,  a  creditor,  in 
order  to  prefer  B  over  the  rest  of  the  creditors;  (3)  where  A,  with 
B's  consent,  has  been  held  out  as  the  ostensible  owner  of  goods 
which  really  belonged  to  B,  so  that  on  the  faith  of  A's  apparent 
ownership  of  them  he  might  contract  debts.  Adopting  nomen- 
clature which  mirrors  more  or  less  the  history  we  are  about  to  in- 
spect, the  first  of  the  above  cases  is  a  case  of  fraudulent  transfer, 
the  second  of  a  preferential  transfer,  or  more  shortly  a  preference, 

their  own.  In  Pickstock  v.  Lyster  (1815)  3  M.  &  S.  371,  Lord  Ellenborough 
describes  a  general  assignment  as  "a  discharge  of  the  moral  duty  attached 
to  the  character  of  debtor  to  make  the  fund  available  for  the  whole  body  of 
creditors."  On  the  same  foundation  rest  the  cases  which  uphold  the 
right  of  creditors  to  effect  combined  action,  by  means  of  a  reorganization 
committee,  when  their  debtor's  affairs  have  gone  wrong.  See  Investment 
Registry,  Ltd.  v.  Chicago  etc.  Ry.  (1Q13)  206  Fed.  488,  and  cases  there 
cited.  And  it  is  believed  that  this  same  idea  caused  the  modern  rule  which 
forbids  any  creditor,  who  has  joined  with  the  others  in  an  agreement 
extending  the  time  for  the  payment  of  their  claims,  from  getting,  by 
means  of  a  secret  arrangement  with  the  debtor,  more  than  any  of  the 
others.  McMullen  v.  Hoffman  (1899)  174  U.  S.  654;  Pittsburg  etc.  Co. 
v.  Monongahela  etc.  Co.  (1905)  139  Fed.  782;  Security  etc.  Co.  v.  First 
Nat.  Bank   (1913)  203  Fed.  632. 
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and  the  third  is  a  case  of  reputed  ownership.  It  is  clear  that  in 
each  of  these  cases,  whether  we  adopt  the  selfish  or  the  altruistic 
theory,  each  creditor  has  been  wronged.  In  the  case  of  a  fraudu- 
lent transfer,  available  property  has  been  given  to  a  third  person, 
and  thus  in  limine  equal  distribution  among  the  creditors  has  been 
forestalled.  A  preferential  transfer  prevents  equality  of  distribu- 
tion. Finally,  in  the  case  of  reputed  ownership,  it  is  highly  unfair 
that  those  who  were  deceived  into  giving  credit  by  means  of  an 
appearance  of  ownership  on  their  debtor's  part  should  be  deprived 
of  the  very  property  in  question.  And  it  is  just  as  clear  that  each 
of  these  successive  acts  of  the  debtor  violates  the  selfish  theory  of 
the  creditor's  right.  In  each  case  he  is  prevented  from  gaining  the 
crown  of  his  successful  race  for  priority,  because  the  debtor  has 
removed  the  property  from  the  reach  of  his  process. 

Now,  if  in  the  beginning  either  common  law  or  equity  had  been 
capable  of  relieving  against  these  wrongs  the  conflict  between  the 
two  theories  of  right  would  soon  have  been  determined  without 
the  aid  of  legislation,  the  struggle  would  not  have  been  very  pro- 
longed, and  the  development  of  the  law  would  have  been  all  the 
easier  to  trace.     But  right  there  the  trouble  lies. 

It  is  obvious  that  the  common  law  cannot  give  relief  in  any  of 
those  cases  on  either  theory.  You  cannot  take  the  goods  of  B  to 
satisfy  your  claim  against  A,  no  matter  with  what  intent  A  had 
given  the  goods  to  B,  because  B  has  the  legal  title;  and  the 
creditor  of  A  cannot  maintain  trover.  It  does  not  matter  with 
what  intent  A  has  paid  B's  claim,  because  at  common  law  to 
this  very  day  a  man  has  a  right  to  prefer  one  of  his  creditors 
over  another.12  In  the  typical  case  of  reputed  ownership  it  is 
doubtful  whether,  even  at  the  present  time,  a  court  of  common 
law  could  give  relief,  because  the  doctrine  of  equitable  estoppel, 
while  often  talked  about  by  common  law  judges,  was  very 
gingerly  applied  by  them,  and  certainly  could  not  confer  a  title 
so  as  to  justify  a  possessory  action,  although  it  might  perhaps 
operate  by  way  of  defence  to  an  asserted  title.13 

"Huntley  v.  Kingman  (1894)  *52  U.  S.  527,  532;  Dodge  v.  McKechnie 
(1898)  156  N.  Y.  514;  Meaux  v.  Howell  (1803)  4  East,  1;  Pickstock  v. 
Lyster  (1815)  3  M.  &  S.  371;  Darvill  v.  Terry  (1861)  6  H.  &  N.  807.  "It 
is  entirely  well  settled,  both  in  England  and  America,  that  at  common 
law  a  debtor  in  failing  circumstances  has  a  right  to  prefer  certain 
creditors  to  whom  he  is  under  special  obligations,  though  by  such  prefer- 
ence the  fund  for  the  payment  of  the  other  creditors  be  lessened  or 
even  absorbed."     Huntley  v.  Kingman   (1894)    I52  U.  S.  527,  532. 

"See  opinion  of  Lord  Denman,  C.  J.,  in  Pickard  v.  Sears  (1837) 
6  A.  &  E.  469. 
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Could  equity  give  relief  unaided  by  statute?  In  the  case  of  a 
preference  it  was  never  able  to  give  more  than  passive  relief. 
:  It  could  forbid  the  preferred  creditor  using  its  processes  to  gain 
more  by  means  of  dividends  on  his  claim,14  but  it  could  not  take 
from  him  the  property  which  he  had  in  this  manner  received. 
On  the  other  hand,  it  cannot  be  doubted  that  equity  can  right  a 
case  of  reputed  ownership,  which  simply  boils  down  to  a  matter 
of  estoppel  ;15  also  it  seems  clear  that  an  estoppel  may  create  an 
,  equity  which  is  capable  of  even  affirmative  enforcement.16  And 
it  is  much  more  likely  that  Chancery  could  find  strength  to  handle 
a  case  of  fraudulent  transfer  than  that  the  common  law  courts 
could,  as  Lord  Mansfield  vainly  imagined,17  because  there  is  at 
least  one  Pre-Re formation  instance  where  relief  was  given  in 
Chancery  for  that  sort  of  situation.18 

Looking  back  from  present-day  vantage  ground,  however, 
although  we  may  presume  to  say  that  all  these  wrongs  could  have 
been  righted  if  left  to  what  Jessel,  M.  R.,  has  styled  "the  gradual 
growth  of  equity,"19  the  fact  is  that  in  the  beginning  the  matter 
was  not  left  to  the  Court  of  Chancery.  On  the  contrary,  the 
merchants  of  England  went  to  Parliament  for  relief,  and  legisla- 
tion, not  equity,  was  the  first  agent  of  progress. 

If  we  are  to  seek  a  reason  for  this  choice  of  legislation  over 
equity,  it  can  be  found,  it  is  submitted,  in  the  history  of  the  Court 
of  Chancery.  The  evil  doings  of  debtors  were  recognized  facts 
of  daily  existence  long  before  the  merchant  public  of  England 
acquired  the  habit  of  going  to  the  Court  of  Chancery  with  their 
grievances.  Even  prior  to  the  publication  of  English  reports,  and 
in  the  dawn  of  English  institutions,  the  practice  was  common  for 
a  debtor  to  convert  his  property  into  money  and  then  with  the 
money  enjoy  life  to  the  exclusion  of  his  creditors.20     The  great 

"Wilson  v.  Paul  (1836)  8  Sim.  63. 

"See  Frelinghuysen  v.  Nugent  (1888)   36  Fed.  229. 

"Davis  v.  Wakelee  (1895)  156  U.  S.  686;  Clark  v.  Chase  (1906) 
101  Me.  270. 

"Cadogan  v.  Kennett   (1776)   2  Cowp.  432. 

"Case  in  Cal.  of  Chancery,  i.  xcix  (1477),  Selden  Society,  Select 
Cases  in  Chancery,  p.  xli.  Plaintiff  was  appointed  to  a  rectory.  His 
predecessor  had  allowed  the  church  choir  and  parsonage  house  to  become 
dilapidated,  but  to  prevent  any  claim  against  his  representatives,  he  made 
no  will,  but  gave  all  his  goods  to  defendant  by  deed  of  gift.  Decree  for 
plaintiff  in  the  sum  of  26  marks. 

"Re  Hallett's  Estate  (1878)   13  Ch.  D.  606. 

""The  recitals  in  the  Statute  of  50  Edw.  Ill,  c.  6,  would  almost  precisely 
apply  to  some  present-day  practices:  "Divers  people  [it  states],  do  give 
their   tenements    and    chattels    to    their    friends,    by    collusion    thereof    to 
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Statute  of  Fraudulent  Conveyances21  was  by  no  means  the  firs 
attempt  of  the  English  Parliament  to  legislate  against  the  evils 
so  graphically  portrayed  in  its  recitals.  No  less  than  three 
Statutes  of  Fraudulent  Conveyances  were  passed  prior  to  the  time 
of  Queen  Elizabeth,22  and  as  far  back  as  the  time  of  Edward  III, 
Parliament  forbade  practices  which  have  not  yet  wholly  ceased. 
On  the  other  hand,  in  the  days  of  Crecy  the  Court  of  Chancery 
was  hardly  a  mercantile  court,  nor  had  its  stature  grown  much  in 
this  respect  when,  several  centuries  later,  the  great  Act  of  Eliza- 
beth was  adopted,  and  the  development  of  this  branch  of  the  law 
began.  Even  then  the  Court  of  Chancery  was  not  in  the  highest 
public  esteem.  Though  Bishops  no  longer  of  necessity  presided 
over  it,  yet  the  Court  had  become  subject  during  the  time  of 
Henry  VIII  to  the  charge  of  being  too  free  with  the  process  of 
injunction,  or  rather  of  abandoning  control  of  that  writ  to  the 
sister  Court  of  Star  Chamber.23 

In  addition,  the  Chancery  was  still  too  much  a  part  of  the 
Royal  Court,  and  the  stain  of  scandal  was  all  over  that  Court  at 
the  time  of  Elizabeth's  accession.  Not  only  had  the  Lord  Pro- 
tector Somerset  amassed,  to  the  common  knowledge,  a  mighty 
fortune  while  in  office;  not  only  had  certain  of  his  friends,  after 
his  fall,  been  made  to  disgorge  vast  sums  of  public  money 
embezzled  ;24  it  was  not  enough  for  the  Receiver-General  of  York- 
have  the  profits  at  their  will,  and  after  do  flee  to  the  franchise  of  West- 
minster, of  St.  Martin's  LeGrand  of  London,  or  other  such  privileged 
places,  and  there  do  live  a  great  time  with  an  high  countenance  of 
another  man's  goods  and  profits  of  the  said  tenements  and  chattels,  till 
the  said  creditors  shall  be  bound  to  take  a  small  parcel  of  their  debt, 
and  release  the  remnant."  Of  course  in  those  days  it  was  necessajy  for 
the  debtor  to  flee  to  sanctuary  in  order  to  escape  imprisonment  for 
debt.  Nowadays  a  fraudulent  debtor  does  not  need  the  protection  of 
Westminster,  because  imprisonment  for  debt  has  been  abolished.  So 
far  as  his  personal  liberty  is  concerned,  he  can,  to  quote  the  words  of 
the  old  Statute,  "live  a  great  time  with  an  high  countenance  of  another 
man's  goods,"  wherever  he  pleases,  instead  of  being  bound  by  the  jail 
liberties. 

ni3  Eliz.  c.  5. 

MSee  Bigelow,  Fraudulent  Conveyances,  11  et  seq. 

MIn  the  reforms  demanded  by  the  Catholics  of  the  North  in  1536  was 
the  following:  "That  the  common  laws  may  have  place,  as  was  used  in 
the  beginning  of  your  Grace's  reign;  and  that  all  injunctions  be  clearly 
decreed,  and  not  to  be  granted  unless  the  matter  be  heard  and  determined 
in  Chancery."  Froude,  History  of  England,  ch.  13.  See  also  Roper,  Life 
of  More,  42-3,  for  an  account  of  a  controversy  Sir  Thomas  More,  while 
Chancellor,  had  with  the  common  law  judges  over  this  vexed  question  of 
injunctions. 

""Sir  Thomas  Smith  and  Sir  Michael  Stanhope  were  made  to  refund 
£3000  each  of  public  money  which  they  had  embezzled:  Sir  John  Thynne 
as  much  as  £6000."    Froude,  Reign  of  Edward  the  Sixth,  ch.  4. 
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shire  to  "buy  my  own  land  with  my  own  money"  as  King  Edward 
VI  drily  records,  but  the  taint  had  reached  the  sanctuary  of  the 
Court  of  Chancery.  The  King  himself  records  in  his  journal 
that  Beaumont,  Master  of  the  Rolls,  confessed  "how  he,  being 
judge  in  the  Chancery,  between  the  Duke  of  Suffolk  and  the  Lady 
Powis,  took  his  title,  and  went  about  to  get  it  into  his  hands, 
paying  a  sum  of  money,  and  letting  her  have  a  farm  of  a  manor 
of  his ;  and  caused  an  indenture  to  be  made  falsely  with  the  old 
Duke's  counterfeit  hand  to  it  by  which  he  gave  these  lands  to  the 
Lady  Powis."25  If  there  was  little  tendency  on  the  part  of  the 
merchant  body  to  look  to  the  Court  of  Chancery  for  aid  when 
it  was  in  the  hands  of  such  men  as  Archbishop  Warham  and  Sir 
Thomas  More  before  the  time  of  Queen  Elizabeth,  it  is  hardly 
likely  that  they  would  have  considered  the  Court  as  improved  by 
the  presence  of  Sir  Christopher  Hatton,  or  of  such  as  he  who  thus 
confessed  his  crimes  to  a  young  sovereign. 

Consequently  the  merchants  of  England  obtained  their  relief 
from  another  source;  they  went  to  Parliament.  And  so  the  year 
1577  was  marked  by  the  Statute  of  Fraudulent  Conveyances26 
which  declared  void  as  against  his  "creditors  and  others,"  all  the 
debtor's  transfers  of  property  when  made  with  intent  to  hinder, 
delay  or  defraud  them.  By  this  enactment  one  of  the  classes 
of  wrongs  we  have  mentioned  was  made  cognizable  by  courts  of 
law.  Cases  of  reputed  ownership  and  preferences  still  went 
unscathed,  but  fraudulent  conveyances  were  directly  banned. 

This  Statute  has  passed  with  the  common  law  into  all  our 
States,  it  is  a  part  of  every  bankrupt  act,  and  however  re-enacted 
in  modern  dress  it  may  be  to  suit  the  taste  of  our  legislators,  it 
is  always  present  with  us.27  Though  it  had  its  predecessors,  as 
we  have  seen,  yet  for  all  practical  purposes  it  may  be  considered 
as  the  first  of  its  kind,  for,  while  the  others  were  ignored,  the 
Statute  of  Elizabeth  came  under  the  attention  of  the  Lord  Coke, 
who,  it  may  be  said,  put  it  into  the  common  law  with  his  marvelous 
gloss  in  the  famous  case  of  Twyne.28  You  cannot  read  far  in 
the  law  of  fraudulent  conveyances  before  you  come  to  Twyne's 
Case;  it  is  Coke  who  introduces  you  to  the  Statute. 

°King  Edward's  Journal,  printed  in  Burnet's  Collectanea;  cited  in 
Froude,  op.  cit. 

"13  Eliz.  c.  5. 

"Coder  v.  Arts  (1909)  213  U.  S.  223;  Hall  v.  Alabama  Terminal  Co. 
(1904)  143  Ala.  464,  2  L.  R.  A.  [n.  s.]   130. 

■(1601)  3  Co.  Rep.  80  b. 
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The  Statute,  however,  did  not  settle  the  conflict  between  the 
two  theories  of  creditors'  rights,  and  Coke  does  not  venture  upon 
this  theme  in  his  report  of  Twy tie's  Case.  But  the  Statute  at  least 
did  this, — it  provided  a  remedy  which  could  be  used  on  either 
theory,  and  left  it  to  the  courts  to  say  which  should  prevail.  So 
with  this  Statute  as  providing  a  remedy  in  one  of  the  three 
classes  of  wrongs  already  stated,  it  was  but  natural  that  the  con- 
flict should  soon  pass  into  the  practical  from  the  speculative,  and 
present  a  problem  which  some  day  or  other  had  to  be  solved. 

At  this  point  we  may  return  to  our  creditor  holding  a  judg- 
ment which  is  a  lien  upon  his  debtor's  land,  or  an  execution  which 
from  the  time  of  its  delivery  to  the  sheriff  is  a  lien  upon  the 
debtor's  goods.  Having  acquired  his  judgment,  the  creditor  may 
use  the  common  law  remedy  conferred  upon  him  by  the  Statute 
of  Elizabeth.  If  the  debtor  has  conveyed  the  goods  after  the 
writ  has  been  issued  to  the  sheriff,  but  before  the  latter  has  act- 
ually levied,  the  creditor  can  cause  the  sheriff  to  sue  for  infraction 
of  the  modern  lien  which  he  has  from  the  issuance  of  the  execu- 
tion.29 Or,  if  the  debtor  has  created  a  fraudulent  lien  upon  the 
property,  the  sheriff,  after  levying,  may  contest  the  lien  by  such 
methods  as  would  be  proper,  considering  his  right  of  possession.80 
Or  the  creditor  himself  may  sue  the  transferee  for  damages  in 
that  his  remedy  under  the  writ  of  execution  was  delayed  by  means 
of  the  fraudulent  transfer.81 

The  same  proposition  applies  under  the  modern  statutes  which 
make  a  judgment  a  lien  upon  the  debtor's  real  estate  from  the 
moment  of  its  docketing,  and  allow  the  land  to  be  sold  under 
execution  issued  on  the  judgment.  If  the  debtor  thereafter  con- 
veys this  property  fraudulently  or  has  conveyed  it  fraudulently 
before  the  judgment  is  entered,  the  judgment  creditor,  if  he  pleases, 
may  avail  himself  of  his  common  law  rights.  "It  is  well  settled," 
says  the  New  York  Court  of  Appeals,  "that  where  a  debtor  has 
made  a  fraudulent  conveyance  of  his  real  estate,  a  subsequent  judg- 
ment creditor  may  proceed  to  sell  under  his  execution  and  the 
purchaser  will  have  the  right  to  impeach  the  conveyance  in  an 

"Hess  v.  Hess  (1889)   117  N.  Y.  306. 

*°As  has  recently  been  said :  "A  sheriff  who  levies  upon  chattels  by 
virtue  of  an  execution  acquires  a  special  property  therein  and  may  sue 
anyone  who  takes  them  from  his  possession,  as  for  goods  rescued,  either 
to  recover  the  possession  thereof  or  damages  for  their  conversion." 
Dickinson  v.  Oliver   (1909)    195  N.  Y.  238,  241. 

s,Meaux  v.  Howell  (1803)  4  East,  1. 
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action  at  law  to  recover  the  premises."32  And  in  the  case  of  goods 
the  judgment  creditor  has  still  another  remedy  by  virtue  of  the 
Statute  of  Elizabeth.  When  the  sheriff  thus  levies,  he  has  in  behalf 
of  the  plaintiff  a  qualified  property  right  of  possession  which 
enables  him  to  resist  anyone  else  taking  the  prqperty  from  him,  or 
to  sue  by  a  possessory  action  anyone  who  takes  the  property  out  of 
his  charge.33 

But  this  method  of  procedure,  while  good  enough  as  far  as  it 
went,  was  not  sufficient  for  all  the  purposes  of  the  creditor.  In 
the  first  place,  the  sheriff  could  not  seize  all  kinds  of  personal 
property.  His  writ  did  not  reach  choses  in  action.  And  while 
of  late  years  statutes  have  rendered  tangible  evidences  of  debt 
liable  to  execution,  yet  the  tendency  in  some  States  is  to  construe 
these  statutes  strictly,  with  the  result  that  while  the  sheriff  can 
levy  upon  such  property,  if  he  can  find  it,  he  can  bring  no  action 
to  reach  it  when  it  has  been  fraudulently  encumbered  or  trans- 
ferred.34 Hence  such  enabling  acts  do  not  help  much  where 
the  debtor  is  insolvent.  And  it  never  was  possible  for  the  writ 
of  execution  to  reach  what  are  commonly  styled  equitable  assets, 
such  as  the  interest  of  the  debtor  in  a  trust  estate.  Thus  the 
common  law  remedy  failed  to  cover  many  cases  of  fraudulent 
conveyances,  because  the  common  law  rested  upon  too  narrow  a 
conception  of  property. 

It  was  natural  that  the  Court  of  Chancery  should  extend  its 
aid  to  the  creditor  who  otherwise  would  have  suffered  in  all  such 
cases.  This  impulse  the  Court  recognized  almost  as  soon  as  the 
merchant  public  began  to  seek  its  aid,  as  finally  happened  in 
course  of  time.  The  ancillary  jurisdiction  which  thus  started  was 
invoked  by  what  is  known  as  a  judgment  creditor's  bill.  The 
creditor  who  for  one  or  the  other  of  the  reasons  above  given  had 
failed  to  obtain  seizure  of  his  debtor's  property  under  execution, 
filed  in  the  Court  of  Chancery  a  bill  asking  that  Court  to  compel 
the  debtor  to  turn  over  to  a  receiver  his  interest  in  the  property 
in  question,  so  that  the  Court  could  sell  it  and  pay  the  proceeds 
thereof  to  the  complaining  creditor  in  satisfaction  of  his  debt. 
As  the  Court  would  not  take  jurisdiction  of  such  a  bill  until 


"Bergen  v.  Carman  (1879)  79  N.  Y.  148,  153;  Hillyer  v.  LeRoy  (1904) 
179  N.  Y.  369,  376;  Smith  v.  Reid  (1892)   134  N.  Y.  568. 

"Van  Etten  v.  Hurst   (N.  Y.   1844)   6  Hill,  311;  Hess  v.  Hess   (1889) 
117  N.  Y.  306. 

"Anthony  v.   Wood    (1884)    96  N.   Y.    180;    Hess   v.   Hess    (1889)    117 
N.  Y.  306,   308. 
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it  was  satisfied  that  the  plaintiff  was  really  a  creditor,  the  requisite 
to  this  relief  was  that  the  plaintiff  should  first  obtain  a  judgment 
at  law  and  show  that  the  ensuing  writ  of  execution  could  not 
reach  the  property.  The  best  way  of  showing  this  was  by  the 
certificate  of  the  sheriff  to  that  effect,  so  consequently  the  judg- 
ment creditor's  bill  usually  exhibited  (i)  a  judgment,  and  (2) 
the  execution  with  the  sheriff's  return  of  nulla  bona.  When 
statutes  were  passed  making  a  judgment  a  lien  upon  land  with- 
out the  issuance  of  execution,  the  prerequisite  of  an  unsatisfied 
return  of  the  execution  would  not  exist  if  the  debtor  owned  only 
land.35  From  an  early  date,  also,  a  distinction  was  recognized  as 
to  the  necessity  of  showing  an  unsatisfied  execution.  If  the  de- 
fendant owns  only  "equitable  assets,"  such  as  an  interest  in  a 
trust  estate,  a  chose  in  action,  or  other  property  upon  which  the 
sheriff  cannot  levy  by  reason  of  the  limitations  of  the  common 
law  writ,  it  was  necessary  for  the  plaintiff  to  show  an  unsatisfied 
execution,  for  otherwise  non  constat  the  sheriff  might  have  been 
able  to  find  leviable  property.  On  the  other  hand  if  the  plaintiff 
merely  for  convenience  seeks  the  aid  of  equity  to  set  aside  a 
fraudulent  conveyance,  he  need  not  show  an  unsatisfied  execution, 
because  it  is  not  to  be  doubted  that  he  could  have  levied,  but  it 
is  recognized  that  he  always  has  the  option  of  asking  the  aid  of 
equity.30  But  if  the  bill  is  framed  in  both  aspects,  it  clearly  should 
show  an  unsatisfied  execution.  By  parity  of  reasoning,  if  it 
relates  to  specific  real  property,  then,  on  properly  describing  it, 
the  bill  when  filed  operates  as  a  lis  pendens  which  will  bind  an 
interlocutory  purchaser,37  but  on  the  other  hand,  it  is  not  essential 

M"It  is  not  necessary  for  him  to  take  out  execution  upon  his  judgment. 
The  judgment  constitutes  a  lien  upon  the  land,  and  there  is  no  necessity 
of  compelling  the  creditor,  as  a  mere  matter  of  form,  to  incur  the  further 
expense  at  law  of  issuing  an  execution.  It  is,  perhaps,  most  advisable  for 
him  to  do  so.  It  may  avoid  a  contest  with  the  subsequent  execution 
creditor;  for  although  the  judgment  is  a  lien  upon  the  land,  an  execu- 
tion upon  a  subsequent  judgment  acquires,  upon  its  delivery  to  the 
officer  by  virtue  of  the  statute,  a  prior  lien  upon  the  property.  *  * 
But  if  it  is  the  personal  property  of  the  debtor  which  the  creditor  wishes 
to  reach  and  appropriate  to  the  payment  of  his  judgment,  he  must  take 
out  an  execution  upon  his  judgment  before  he  can  exhibit  his  bill;  for 
it  is  by  the  execution,  and  not  by  his  judgment  that  he  acquires  a  lien 
upon  the  personal  property."  Dunham  v.  Cox  (1855)  10  N.  J.  Eq.  437. 
466-7. 

"Angel  v.  Draper  (1686)  1  Vern.  399;  Shirley  v.  Watts  (1744)  3  Atk. 
200;  McDermutt  v.  Strong  (N.  Y.  1820)  4  Johns.  Ch.  687;  Beck  v. 
Burdett  (N.  Y.  1829)  1  Paige,  305;  Dunham  v.  Cox  (1855)  10  N.  J. 
Eq.   466. 

"Miller  v.  Sherry  (1864)  2  Wall.  237;  Griffith  v.  Griffith  (N.  Y.  1841) 
9  Paige,  317. 
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from  any  other  aspect,  that  the  bill  should  be  so  specific.38  The 
creditor  may,  if  he  pleases,  file  his  bill  in  his  own  behalf  alone 
or  in  behalf  of  such  creditors  similarly  situated  who  may  desire 
to  make  themselves  parties  to  the  bill.  These,  under  the  well 
settled  practice,  can  intervene  at  any  time  prior  to  the  interlocutory 
decree  of  distribution.  But  it  would  appear  to  be  settled  that 
only  judgment  creditors  can  come  in,  because  no  one  who  is  with- 
out a  judgment  is  eligible  to  intervention.39  And  it  is  equally  well 
settled  that  the  creditor  need  not  make  his  bill  representative  even 
to  this  extent.  He  can,  at  his  option,  bring  the  action  exclusively 
in  his  own  behalf,  in  which  event  no  other  creditors  can  inter- 
vene.40 It  follows  that  although  it  is  optional  with  the  plaintiff 
to  permit  other  creditors  to  intervene,  yet  it  is  by  no  means 
necessary,  and  indeed,  the  other  creditors  are  not  in  any  sense  of 
the  word  necessary  parties  to  the  bill.41 

In  short,  the  jurisdiction  of  equity  in  the  case  of  the  judgment 
creditor's  bill  is  strictly  ancillary;  it  is  merely  in  aid  of  the  rights 
at  law  conferred  by  the  judgment.  This  ancillary  character  is 
clearly  shown  by  the  cases  which  touch  upon  the  right  of  the 
creditor  to  bring  this  proceeding  to  reach  real  estate  which  the 
debtor  has  fraudulently  conveyed.  As  we  have  already  seen,  the 
creditor  may  proceed  to  sell  under  his  execution  without  regard- 
ing the  conveyance,  treating  it  as  void  under  the  Statute  of 
Fraudulent  Conveyances.  "He  may,  but  he  is  not  bound  to  file 
a  creditor's  bill  to  set  aside  the  conveyance."42  In  other  words, 
the  judgment  creditor's  bill  is  at  hand  as  an  optional  remedy  to 
clear  off  the  fraudulent  liens  on  the  land  if  the  creditor  desires 
to  avail  himself  of  it,  but  he  is  not  obliged  to.  In  the  average 
case,  however,  it  is  better  to  resort  to  the  equitable  remedy,  and 

"Williams  v.  Amer.  Ass'n  (1912)  197  Fed.  500;  Koelhefer  v.  Peterson 
(N.  Y.  1913)  82  Misc.  180. 

"Edmeston  v.  Lyde  (N.  Y.  1829)  1  Paige,  637;  Senter  v.  Williams 
(1895)  61  Ark.  189;  Wallace  v.  Treakle  (Va.  1876)  27  Gratt.  487.  "The 
first  question  in  this  case  is  as  to  the  rights  of  the  other  judgment 
creditors  of  the  defendants,  and  whether  they  are  necessary  parties.  It 
might  be  sufficient  in  this  case  to  say  they  do  not  stand  in  the  same 
right  with  the  complainants,  as  it  does  not  appear  by  the  answer  that 
executions  in  those  causes  have  been  actually  returned  unsatisfied;  which 
was  necessary  to  give  them  any  right  to  come  into  this  court  for  relief. 
Beck  v.  Burdett,  1  Paige,  305."  Chancellor  Walworth  in  Edmeston  v. 
Lyde  (N.  Y.  1829)   1  Paige,  637,  638. 

"Edmeston  v.  Lyde,  supra;  Claflin  v.  Gordon  (N.  Y.  1886)  39  Hun,  56. 

"White's  Bank  v.  Farthing  (1886)   101  N.  Y.  344. 

"Bergen  v.  Carmen   (1879)   79   N.  Y.  148,  153- 
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it  is  rare  that  any  other  course  is  pursued.43  The  option  thus 
given  the  creditor  between  the  legal  and  equitable  remedy  has 
been  put  in  this  way: 

"A  judgment  creditor  seeking  relief  against  prior  fraudulent 
conveyances  of  land  has  the  choice  of  three  remedies.  He  may 
sell  the  debtor's  land  upon  execution  issued  on  his  judgment,  and 
leave  the  purchaser  to  contest  the  validity  of  the  defendant's 
title  in  an  action  of  ejectment;  or,  secondly,  he  may  bring  an 
action  in  equity  to  remove  the  fraudulent  obstruction  to  the  en- 
forcement of  his  lien  by  execution,  and  await  the  result  of  the 
action  before  selling  the  property ;  or,  thirdly,  he  may,  on  the 
return  of  an  execution  unsatisfied,  bring  an  action  in  the  nature 
of  a  creditor's  bill,  to  have  the  conveyance  adjudged  fraudulent 
and  void  as  to  his  judgment,  and  the  lands  sold  by  a  receiver  or 
other  officer  of  the  court,  and  the  proceeds  applied  to  the  satis- 
faction of  the  judgment,  as  in  the  case  of  equitable  interests  the 
debtor's  assets  are  reached  and  applied."44 

It  follows  that  the  Court  of  Chancery  will  aid  the  creditor 
only  when  there  is  no  other  property  which  he  can  reach  without 
the  aid  of  this  bill.46 

So  far  as  we  have  gone  it  is  apparent  that  equality  of  dis- 
tribution was  not  the  aim  of  the  procedure  under  review. 
Obviously,  this  must  be  so  with  common  law  process.  The  com- 
mon law  was  essentially  incapable  of  effecting  equality  of  dis- 

43The  practical  reasons  which  experience  demonstrates  for  preferring 
the  equitable  remedy  are  thus  described  in  a  recent  case :  "It  was  at 
the  option  of  the  judgment  creditors  either  to  proceed  at  law  and  sell 
the  land  and  test  the  validity  of  the  conveyance  by  an  action  of  eject- 
ment, or  to  first  file  their  bills  in  this  court  to  procure  a  declaration 
that  the  conveyances  were  void,  and  then  to  sell  the  lands  for  the  pay- 
ment of  the  debts.  The  latter  is  the  usual  course  in  New  Jersey,  and 
much  the  more  convenient  and  equitable,  because  it  insures  that  the 
result  of  the  sale  will  be  a  title  which  will  not  be  subject  to  litigation. 
It  was  found  in  practice  that  in  such  cases  sales  by  the  sheriff  under 
a  judgment  and  execution,  before  any  declaration  had  been  made  by  a 
competent  court  as  to  the  character  of  the  previous  conveyance  by  the 
judgment  debtor,  produced  only  a  nominal  sum;  and  then,  if  the  purchaser 
procured  his  title  to  be  validated  by  a  judgment  in  ejectment,  he  still 
held  his  judgment  unsatisfied  against  the  judgment  debtor,  although  he 
may  have  obtained  value  enough  in  the  land  to  have  paid  it.  And  if,  in 
such  case,  after  purchasing  at  sheriff's  sale,  without  resorting  to  eject- 
ment, he  came  into  this  court,  as  he  might  do,  to  have  the  title  derived 
under  the  sheriff's  deed  declared  valid,  this  court  granted  relief  only 
upon  condition  that  he  should  give  credit  on  his  judgment  for  the  fair 
value  of  the  land."  Kinmouth  v.  White  (1901)  61  N.  J.  Eq.  358,  360-1. 
While  a  judgment  is  at  the  present  time  a  lien  on  the  debtor's  land,  that  does 
not  help  him,  in  spite  of  the  Statute  of  Fraudulent  Conveyances,  if  the  debtor 
has  transferred  the  land  prior  to  the  entry  of  the  judgment.  See  Re 
Estes  (1880)  3  Fed.  134. 

"Jackson  v.  Holbrook  (1887)  36  Minn.  494,  498-g.  To  the  same 
effect  see  Erickson  v.  Quinn  (1872)  50  N.  Y.  697,  more  fully  reported  in 
15  Abb.  Pr.  [n.  s.]  166. 

"Dunham  v.  Cox  (1855)    10  N.  J.  Eq.  437- 
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tribution.  A  common  law  court  can  only  consider  the  parties  to 
the  record.  In  behalf  of  judgment  creditor  A  who  has  first 
levied  on  the  debtor's  only  property,  the  court  must  give  full 
effect  to  his  judgment  and  execution  as  against  creditor  B  who 
levied  later.  A  must  be  paid  in  full  before  the  others  can  have 
anything,  and  if  there  is  not  enough  to  go  around  that  cannot  be 
helped.  And  so  it  is  obvious  that  if  left  to  the  common  law  for 
the  realization  of  his  claim  against  the  insolvent  debtor,  the 
creditor  must  be  first  on  the  ground  with  his  execution.48  That 
is  the  sole  point  that  a  common  law  court  had  power  to  deter- 
mine,— who  was  first  in  order  of  time.47  If  the  case  embraced 
features  which  called  for  such  equitable  doctrines  as  marshalling, 
election  or  the  like,  the  common  law  court  was  powerless  to  give 
relief.48 

In  extending  its  aid  to  the  judgment  creditors  the  Court  of 
Chancery  took  no  broader  view.  It  paid  the  same  respect  to  the 
priorities.  It  was  always  the  practice  of  the  Chancery  Court  to 
give  priority  of  payment  to  the  creditor  who  first  filed  his  bill, 
as  against  other  creditors  who  filed  later  bills  or  intervened  in  the 
cause  instituted  by  the  first  bill.  The  reason  for  that  rule  was 
that  the  equity  court  was  acting  in  the  whole  matter  purely  in 
aid  of  the  legal  right  to  payment  evidenced  by  the  judgment,  and 
accordingly  when  its  own  process  had  seized  assets  applicable  to 
such  purpose  for  which  the  plaintiff  came  into  court,  that  pur- 
pose must  be  fulfilled,  and  the  interveners  must  take  what  was  left. 
Hence  the  plaintiff  upon  filing  his  bill  obtains  at  once  what  is 
known  as  an  "equitable  levy,"  that  is,  the  same  right  to  priority 
in  payment  out  of  all  assets  by  means  of  the  receivership  as 
though  he  had  been  able  to  get  these  assets  by  means  of  execu- 
tion. This  right  of  equitable  levy  is  as  firmly  established  as  any 
point  in  this  practice.49 

In  a  comparatively  late  case,  Pitney,  V.  C,  has  sprung  a 
distinction  between  the  case  of  real  "equitable  assets,"  that  is, 

"At  common  law  the  date  of  levy  upon  the  sheriff's  taking  possession 
related  back  to  the  teste  of  the  writ.  The  injustice  of  this  procedure, 
however,  which  by  ex  post  facto  process  would  annihilate  the  title  which 
a  purchaser,  innocent  of  the  writ's  issuance,  had  acquired  from  the  judg- 
ment debtor,  led  to  the  Stat.  29  Car.  II,  c.  3,  §  16,  by  which  priority  was 
determined  according  to  the  actual  date  of  levy,  as  between  conflicting 
executions.  This  is  the  modern  rule.  See  Bond  v.  Willett  (1865)  31 
N.  Y.  102. 

*TFrench  v.  Winsor  (1863)  36  Vt.  412;  Hendricks  v.  Chilton  (1845) 
8  Ala.  641. 

•Kuhne  v.  Law  (S.  C.  1866)   14  Rich.  L.  R.  18. 

"Metcalf  v.  Barker  (1902)  187  U.  S.  165;  Bergmann  v.  Lord  (1909) 
194  N.  Y.  70;  Freedman's  Sav.  &  Tr.  Co.  v.  Earle  (1884)  no  U.  S.  710. 
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assets  that  were,  by  their  nature,  not  subject  to  execution,  and  j 
"legal  assets,"  that  is,  property  subject  to  execution  but  which  had  | 
been  fraudulently  encumbered  so  that  equitable  process  would  be 
convenient  for  the  injured  creditor.     In  the  first  of  these  cases,  I 
the  Vice  Chancellor  says,  the  doctrine  of  "equitable  levy"  should 
have  full  place,  but  not  in  the  second,  because  there,  the  property 
being  subject  to  levy  at  law,  the  liens  of  the  creditors'  judgments  \ 
or  executions  should  be  recognized  to  the  same  extent  as  in  a 
court  of  law.50     In  strict  logic,  it  is  hard  to  criticise  this  view, 
though  it  seems  never  to  have  been  adopted  by  the   Supreme 
Court.81    But  from  our  point  of  view  this  distinction  is  not  im-  j 
portant,  because  in  either  case  the  court  sanctions  the  idea  of 
priority;  it  is  only  a  question  of  a  standard  to  go  by  in  adjudg- 
ing the  priorities. 

Enough  has  been  shown,  it  is  believed,  to  demonstrate  the 
inadequacy  of  the  judgment  creditor's  bill  to  secure  equality  of 
distribution.  It  is  as  selfish  and  preferential  a  proceeding  as  the 
action  at  law.  In  no  sense  is  it  a  winding  up  of  the  debtor's 
affairs ;  it  has  no  characteristic  of  a  fair  liquidation.  True,  it 
portions  out  the  debtor's  assets  among  those  creditors  who  are  i 
parties  to  the  action,  but  it  does  not  do  so  on  a  basis  of  equality,  j 
On  the  contrary,  the  distribution  is  wholly  upon  a  basis  of 
priorities — first  comes  he  who  has  made  the  "equitable  levy," 
then  come  those  others  who  have  obtained  liens  by  their  judg- 
ments and  executions,  and  again  in  the  order  of  their  seniority.52 
So  the  same  "race  of  diligence,"  so  much  commended  by  the 
courts  when  their  minds  were  not  turned  to  the  fact  that  the 
prizes  of  such  a  game  are  pinchbeck  instead  of  gold  from  a  mine 
of  wholesome  law,  is  as  necessary  with  the  creditor's  remedy  in: 
equity,  as  it  is  essential  to  his  being  made  whole  by  common  law 
process.53 

00Kinmouth  v.  White  (1901)  61  N.  J.  Eq.  358. 

"See  Miller  v.  Sherry  (1864)  2  Wall.  237. 

"Codwise  v.  Gelston  (N.  Y.  1812)  10  Johns.  507,  522;  Ex  parte  Spragins 
(1894)  44  S.  C.  65;  Senter  v.  Williams  (1895)  61  Ark.  189;  Wilkinson  v. 
Paddock  (N.  Y.  1890)  57  Hun,  196;  White's  Bank  v.  Farthing  (1886)  101 
N.  Y.  344- 

M"If  the  creditor  whose  execution  is  first  returned  unsatisfied  pursues 
the  race  of  legal  diligence,  by  the  commencement  of  a  suit  here,  he  will 
obtain  the  reward  of  his  vigilance;  but  if  he  abandons  the  pursuit,  or 
lingers  on  the  way,  before  he  has  obtained  a  specific  lien,  he  has  no 
right  to  complain  if  another  creditor  obtains  a  preference  by  superior 
vigilance."  Chancellor  Walworth  in  Edmeston  v.  Lyde  (N.  Y.  1829) 
1  Paige,  637,  640.  For  a  late  example  of  such  encomiums,  see  In  re  Spald- 
ing (1905)  139  Fed.  244,  248. 
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Once  more  to  repeat,  there  is  no  process  of  common  law  which 
can  secure  equality  of  distribution,  and  the  judgment  creditor's 
bill  is  just  as  inadequate.  We  must  remember,  too,  that  in  this 
demonstration  we  have  dealt  only  with  one  of  the  three  classes  of 
creditor's  injuries,  the  fraudulent  conveyance.  We  have  not 
used  cases  of  preferential  transfer  or  reputed  ownership  in  this 
analysis,  nor  was  that  necessary,  because  if  equality  of  distribu- 
tion cannot  be  secured  in  the  case  of  fraudulent  conveyance,  by 
means  of  execution  or  judgment  creditor's  bill,  of  necessity  the 
same  result  would  follow  in  a  case  of  either  of  the  other  classes. 

There  is,  however,  another  kind  of  "creditor's  bill,"  which  is 
often  confused  with  its  prototype  above  discussed,  but  which 
really  is  of  an  entirely  different  nature  and  does  tend  toward 
equality  of  distribution.  But  just  how  far  it  goes  in  that  direc- 
tion, and  just  where  it  fails,  must  be  reserved  for  a  later 
installment. 

(To  Be  Continued.) 

Garrard  Glenn. 
New  York. 


CONDITIONAL  PRIVILEGE  FOR  MERCANTILE 
AGENCIES.— MACINTOSH  v.  DUN. 

II. 

Here  we  should,  perhaps,  notice  two  further  arguments 
against  the  justice  or  expediency  of  allowing  prima  facie  protec- 
tion to  a  mercantile  agency. 

Stress  has  been  laid  in  one  case  upon  the  alleged  fact  that  the 
mercantile  agency  virtually  solicited  the  subscriber  to  enter  into 
the  contract,  under  which  the  information  was  subsequently  fur- 
nished. But  if  the  contract  is  regarded  as  otherwise  legal,  we  do 
not  see  why  the  solicitation  to  enter  into  it  should  deprive  the  mer- 
cantile agency  of  the  protection  which  would  otherwise  exist  as  to 
communications  made  in  performance  of  the  contract.  Even 
where  there  is  no  previous  relation  between  a  communicator  and 
communicatee,  it  is  the  better  view  that  the  volunteering  of  the 
information  does  not  ipso  facto  exclude  it  from  immunity.  That 
is  merely  a  circumstance  to  be  weighed  in  case  there  is  a  contro- 
versy as  to  the  defendant's  motives.76  And  where  the  communica- 
tion was  in  fulfilment  of  a  duty  legally  incumbent  on  a  defendant 
under  a  particular  status  or  contract,  the  mere  fact  that  the  de- 
fendant originally  offered  to  assume  the  status  or  to  enter  into 
the  contract  does  not  destroy  any  privilege  which  would  otherwise 
exist.  Thus  a  servant's  right  to  use  force  in  defence  of  his  master 
would  not  be  defeated  by  the  fact  that  he  originally  applied  for 
employment  in  the  service  of  the  master. 

There  are  attempts  to  excite  prejudice  against  a  mercantile 
agency  upon  the  ground  that  such  an  institution  makes  the  pursuit 
and  communication  of  information  its  sole  occupation.77  But  that 
may  be  the  case  with  a  private  agent  exclusively  employed  by  a 
single  merchant ;  and  still  more  frequently  with  a  private  agent  em- 
ployed by  several  merchants.  And  it  is  not  supposed  that  this 
circumstance  would  destroy  the  immunity  of  the  agent.  More- 
over, if  a  mercantile  agency  did  not  "make  a  business"  of  collecting 
information  and  having  it  on  hand,  its  answers  to  inquiries  by  sub- 

wSee  Bower,  Code  of  the  Law  of  Actionable  Defamation,  128,  note 
(/)  ;  130,  note  (gg).  Odgers,  Libel  and  Slander  (1st  ed.)  207.  1  Ames' 
&  Smith's  Cases  on  Torts  (ed.  of  1910)  530,  n.  1.  And  see  Hamilton,  L.  J.( 
in  L.  R.  [1913]  3  K.  B.  535,  536. 

""People  who  make  a  trade  of  collecting  it  for  reward,"  Fitz  Gibbon, 
L.  J.,  [1908]  2  Ir.  R.  514;  "persons  who  make  a  business  of  possessing 
information  about  others,  and  of  imparting  it  when  inquired  for,  and 
inviting  inquiries,"  Hamilton,  L.  J.,  L.  R.   [1913]  3  K.  B.  542. 
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scribers  would  often  be  so  long  delayed  as  to  be  of  little  practical 
value.  If  it  would  be  lawful  for  a  merchant  to  employ  a  single 
person  to  obtain  information  as  to  applicants  for  credit,  and  if  his 
subscribing  to  a  mercantile  agency  is  likely  to  result  in  his  acquir- 
ing much  more  information,  as  well  as  obtaining  it  much  more 
expeditiously  and  at  much  less  expense,  then  it  would  seem  that 
contracting  with  a  mercantile  agency  is  a  reasonably  necessary 
method  of  obtaining  information.  And,  if  the  very  fact — that 
the  obtaining  and  imparting  of  information  constitutes  its  sole 
business — is  what  its  efficacy  depends  upon — why  should  that  fact 
per  se  constitute  an  insuperable  objection  to  its  method  of  oper- 
ation ? 

Upon  the  foregoing  comparison  of  advantages  and  disadvan- 
tages (leaving  out  of  view,  for  the  present,  the  effect  to  be  given 
to  the  existence  of  the  motive  of  pecuniary  gain),  the  conclusion 
seems  decidedly  in  favor  of  the  justice  and  expediency  of  allowing 
a  mercantile  agency  the  defence  of  conditional  privilege. 

This  brings  us  to  the  discussion  of  the  second  main  issue. 

The  second  main  issue  for  discussion  is  this : 

2.  Does  the  motive  of  temporal  or  pecuniary  gain,  on  the  part 
of  the  mercantile  agency,  furnish  per  se  a  sufficient  reason  for 
denying  privilege;  assuming  that  privilege  would  have  been  al- 
lowed but  for  the  existence  of  such  motive? 

If,  in  defamation  cases,  there  were  no  decisions  and  no  dicta 
relative  to  motive,  the  solution  of  this  question  would  occasion  little 
difficulty  to  one  who  adopts  our  conclusion  upon  the  first  main 
issue  just  discussed. 

The  following  general  principles  seem  undeniable. 

(i)  Ordinarily,  though  not  invariably,  a  man  may  legally  em- 
ploy another  as  his  agent,  or  may  contract  with  another  as  an 
independent  contractor,  to  do  for  him  what  he  might  legally  have 
done  for  himself.77* 

(2)  Where  such  legal  employment  or  contract  exists,  the  agent 
or  contractor,  who  acts  under  it  in  good  faith,  is  generally  allowed 

"'As  to  the  applicability  of  the  above  Rule  (i)  to  the  present  subject- 
matter,  the  writer  is  indebted  to  a  legal  friend  for  the  following  comment  : 

"Of  course  this  proposition  is  not  applicable  to  a  contract  where  there 
was  a  delectus  personarum;  and  it  might  not  apply  if  privilege  were  lost, 
as  a  matter  of  law,  by  the  presence  of  a  third  person.  But  as  the  law  on 
this  point  is  well  settled  to  the  contrary,  and  as  no  question  of  a  delectus 
personarum  enters  into  the  present  case,  it  seems  to  come  within  the  general 
principle." 
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by  law  to  set  up  (rely  upon)  the  interest  of  his  principal  or  con- 
tractee  as  a  justification  for  his  acts  in  matters  where  there  was 
no  special  interest  of  his  own  to  be  served  (».  e.,  no  interest  of  his 
own,  other  than  his  general  interest  to  perform  fully  his  obliga- 
tions to  his  principal  or  contractee). 

And  the  setting  up  of  such  a  defence  is  not  precluded  by  the 
fact  that  the  ulterior  motive  of  the  agent  or  contractor  is  to  obtain 
pay  for  his  services.  (If  this  motive  were  held  fatal,  it  would  of 
course  follow  that  no  hired  agents  or  contractors  could  ever  justify 
acts  done  by  them  in  the  interest  of  the  principal).78 

We  have  heretofore  attempted  to  show  that,  upon  a  balancing 
of  advantages  and  disadvantages,  it  is  expedient  for  the  law  to 
allow  a  wholesale  merchant  to  contract  with  a  mercantile  agency 
to  procure  and  furnish  information  as  to  applicants  for  credit.  If 
our  reasoning  is  correct,  then  such  a  contract  is  legal,  the  case 
falling  under  Rule  I  above. 

If  the  contract  is  legal,  then  the  motive  of  gain  on  the  part  of 
the  mercantile  agency  does  not  prevent  the  application  of  Rule  2 
above.  And  it  follows  that  the  defence  of  privilege,  which  could 
have  been  set  up  by  the  wholesale  merchant  if  he  had  in  person 
obtained  (induced  the  giving  of)  the  information,  may  be  set  up 
by  the  mercantile  agency  acting  under  contract  with  the  wholesale 
merchant. 

Lord  Macnaghten's  view  is,  in  effect,  that  this  case  does  not 
fall  under  Rule  I.  He  thinks  that  this  is  a  case  where  the  whole- 
sale merchant  cannot  legally  employ,  or  contract  with,  another 
party  (at  least  not  with  such  a  party  as  a  mercantile  agency)  to 
do  for  him  what  he  himself  could  legally  have  done  in  person.79 

For  reasons  heretofore  given,  we  believe  that  Lord  Macnaghten 
is  mistaken  as  to  the  application  of  Rule  I.  And  if  he  is  mistaken 
as  to  this,  it  is  not  apparent  why  Rule  2  does  not  apply. 

Rule  2,  when  applied  in  regard  to  Macintosh  v.  Dun,  presents 
the  question:    How  far  is  the  law  peculiar  to  defamation  affected 

"Suppose  an  action  for  battery  by  B  against  X.  Defendant  X  pleads 
he  was  the  servant  of  A ;  and  that  he  used  only  reasonably  necessary  force 
to  defend  A,  his  master,  from  an  unjustifiable  attack  by  B.  Has  it  ever 
been  held  a  sufficient  replication  to  aver  that  X  became  the  servant  of  A 
from  the  sordid  motive  of  earning  wages;  or  to  aver  the  further  fact 
that  A  took  X  into  his  service  in  consequence  of  X's  soliciting  the  em- 
ployment ? 

"The  Judicial  Committee  of  the  Privy  Council  "thought,  apparently, 
that  the  agreement  under  which  the  defendant  was  bound  to  make  the 
communication  was  contrary  to  public  policy."  Griffith,  C.  J.,  in  11 
Commw.  L.  R.  (Australia),  371. 


CONDITIONAL  PRIVILEGE.  299 

in  its  application  by  the  law  of  agency,  or  by  the  law  of  contract? 
It  often  happens  that  a  legal  principle  does  not  stand  alone  in  its 
practical  application.  Its  operation  is  frequently  affected  by  some 
other  legal  principle  or  principles,  which,  impinging  upon  it,  de- 
flect from,  or  change,  the  result  which  would  otherwise  have  en- 
sued.80 Barwick  v.  English  Joint  Stock  Bank81  was,  so  far  as 
concerns  the  third  count,  an  action  of  tort  for  deceit ;  and  was  so 
treated  by  the  defendant  who  pleaded  to  that  count  "not  guilty/' 
In  the  subsequent  case  of  Houldsworth  v.  City  of  Glasgow  Bank,82 
Lord  Selborne  states  the  reason  upon  which  the  Barwick  case  was 
decided :  "It  is,"  he  says,  "a  principle  not  of  the  law  of  torts, 
or  of  fraud  or  deceit,  but  of  the  law  of  agency." 

Baker  v.  Carrick83  is  a  case  where  a  defendant  in  an  action  of 
defamation  was  exonerated  by  an  application  of  principles  of  the 
law  of  agency.  The  defendant,  a  solicitor,  who  had  made  a  certain 
statement,  "was  the  representative  of  the  person  having  the  interest 
in  making  the  communication,  and  was  held  to  have  precisely  the 
same  defence  as  his  client  would  have  had  if  he  had  been  sued."84 

The  principle  of  the  decision  in  Baker  v.  Carrick  was  reaffirmed 
by  Bankes,  J.,  in  Smith  v.  Streatfeild  et  a/.,85  a  case  reserved  for 
further  consideration  after  a  jury  trial.  This  w*s  an  action  for 
libel  against  the  author  and  the  printers  of  a  letter.  The  plaintiff 
was  a  diocesan  surveyor,  whose  re-election  rested  with  the  rural 
deans.  One  of  the  defendants,  Canon  Streatfeild,  rector  of  a 
parish,  wrote  a  letter  as  to  plaintiff's  conduct  in  relation  to  a  cer- 
tain survey,  had  the  letter  printed  by  the  other  defendants,  and 
sent  a  printed  copy  to  each  of  the  rural  deans.  The  occasion  was 
regarded  as  prima  facie  privileged.  It  was  held  that  Canon  Streat- 
feild did  not  forfeit  his  privilege  by  having  the  letter  printed, 

MSee  Bishop  on  Written  Laws,  §  118  a. 

"(1867)  L.  R.  2  Exch.  259. 

M(i88o)  5  A.  C.  317,  326. 

M(i8o4)  70  L.  T.  Rep.  \n.  s.]  366,  s.  c.  L.  R.  [1804]  1  Q-  B.  838. 

MBower,  Code  of  the  Law  of  Actionable  Defamation,  132,  note  (•)■ 
"If  *  *  *  the  occasion  would  have  been  privileged  in  respect  of  his 
client,  it  is  also  privileged  in  respect  of  the  solicitor."  Lord  Esher,  M.  R.. 
70  L.  T.  Rep.    [n.  s.]   367.     The  defendant  "stands  in  the  same  position 

*  *  as  Copley"  [the  client]  "would  have  done."  Lopes,  L.  J.,  70 
L.  T.  Rep.  [n.  s.]  368.  "It  is  not  disputed  that,  if  the  statements  had  been 
made  by  Copley,  the  occasion  would  be  privileged,  but  it  is  said  that  be- 
cause the  statements  were  made  by  Copley's  solicitor  the  occasion  was 
not  privileged.  No  authority  or  principle  has  been  adduced  in  support 
of  that  proposition."  Davey,  L.  J.,  70  L.  T.  Rep.  [n.  s.]  368.  See  also 
Odgers,  Libel  and  Slander  (5th  ed.)  87  and  290. 

"(1913)  109  L.  T.  Rep.  173.  s.  c.  L.  R.  [1913]  3  K.  B.  764. 
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which  was  regarded  as  a  natural  and  proper  course  to  take.  It 
was  further  held  that  the  privilege  created  by  the  facts  above  set 
forth  was  not  confined  to  the  author  of  the  letter,  but  extended  also 
to  the  printers.  The  jury,  in  answer  to  special  questions,  found 
that  Canon  Streatfeild  was  actuated  by  "express  malice"  towards 
the  plaintiff,  but  that  the  printers  were  not.  It  was,  of  course,  held 
that  Canon  Streatfeild's  defence  of  privilege  was  defeated  by  the 
existence  of  express  malice  on  his  part.  It  was  also  held  that  the 
existence  of  express  malice  on  the  part  of  the  author  defeated  the 
defence  of  privilege  set  up  by  the  innocent  printers.  Upon  this 
ground,  and  upon  this  ground  alone,  Bankes,  J.,  decided  that  the 
printers  were  liable  as  well  as  the  author.  The  learned  judge  fully 
recognized  the  doctrine,  that,  if  the  occasion  was  prima  facie  privi- 
leged in  respect  to  the  author,  it  was  also  privileged  in  respect  to 
the  printers;  i.  e.,  that  the  printers,  in  respect  to  privilege,  stood 
as  well  as  the  author.  But  he  held  that  they  stood  no  better  than 
the  author ;  and  that  the  existence  of  wrong  motive  on  the  author's 
part  "destroyed  the  privilege  not  only  for  him,  but  for  the  printers 
also."  This  view  has  been  paraphrased  thus:  "that  the  printers 
have  no  privilege  of  their  own,  but  can  only  shelter  themselves 
behind  the  privilege  of  the  author  of  the  libel ;  they  array  them- 
selves in  his  armour,  and  take  his  accoutrements  with  all  faults."86 
Whether  Bankes,  J.,  was,  or  was  not,  correct  in  holding  the 
printers  liable  upon  the  ground  last  stated,  is  not  a  question  for 
discussion  here.  So  far  as  the  subject  of  the  present  article  is 
concerned,  the  essential  point  in  the  opinion  of  Bankes,  J.,  is,  that 
it  proceeds  throughout  upon  the  theory  that  the  printers  can  main- 
tain the  defence  of  privilege  whenever  the  author  can  maintain  it. 
In  other  words,  Rule  2,  ante,  applies  to  the  case  of  the  printers. 

In  the  above  cases,  the  agent  or  contractor  was  imparting  (or 
aiding  in  imparting)  information  to  third  persons.  But  the  same 
principles  would  generally  apply  to  an  agent  or  contractor  who, 
acting  in  the  line  of  his  duty,  was  collecting  information  from  other 
persons  for  the  benefit  of  his  principal  or  contractee.  If  the  prin- 
cipal or  contractee  would  have  been  privileged  in  asking  for  and 
receiving  the  information,  the  agent  or  contractor  would  usually 
be  privileged  also. 

Our  discussion  of  the  second  main  issue  has  thus  far  proceeded 
upon  very  general  grounds,  without  adverting  to  specific  views  as 

'"See  136  Law  Times,  26. 
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to  wrong  motive  expressed  in  various  defamation  cases.  These 
views,  however,  cannot  be  passed  over.  Their  meaning,  applica- 
tion and  effect  must  now  be  considered. 

Where  the  making  of  a  communication  is  prima  facie  protected 
on  account  of  the  interest  of  the  recipient,  what  constitutes  such  a 
wrong  motive  on  the  part  of  the  communicator  as  to  defeat  an 
otherwise  valid  claim  of  immunity?  What  answers  to  the  above 
question  are  to  be  found  in  judicial  opinions? 

One  view  is,  in  substance,  as  follows :  A  wrong  motive  is  any 
motive  but  the  right  one.87  Upon  this  view,  it  may  be  argued  that, 
in  the  case  of  a  communicator  who  has  no  interest,  the  sole  right 
motive  is  a  purely  unselfish  desire  to  benefit  the  recipient.  It  will 
be  contended  that  such  a  defendant,  in  order  to  be  immune,  must 
have  "acted  as  an  altruist,  seeking  only  the  good  of  another  and 
careless  of  his  own  advantage."88 

wIn  Clarke  v.  Molyneux  (1877)  L.  R.  3  Q.  B.  D.  237,  Brett,  L.  J.,  said 
(p.  246)  :  "If  the  occasion  is  privileged,  it  is  so  for  some  reason,  and 
the  defendant  is  only  entitled  to  the  protection  of  the  privilege  if  he  uses 
the  occasion  for  that  reason.  He  is  not  entitled  to  the  protection  if  he 
uses  the  occasion  for  some  indirect  and  wrong  motive.''  And  Bramwell, 
L.  J.,  said  (p.  245),  that  "if  the  defendant  was  actuated  by  some  motive, 
other  than  that  which  would  alone  excuse  him,  the  jury  may  find  for  the 
plaintiff." 

"It  certainly  is  not  universally  true  that  the  taint  of  selfishness  in  the 
defendant's  motives  will  prevent  him  from  successfully  maintaining  the 
defence  of  conditional  privilege  (alias  defeasible  immunity).  Where  de- 
fendant makes  (by  an  honest  and  non-negligent  mistake)  a  defamatory 
statement  in  the  protection  of  his  own  interest,  the  selfishness  of  his 
motive  does  not  cut  him  off  from  the  defence  of  conditional  privilege. 
On  the  contrary,  this  selfish  motive — the  fact  that  there  was  an  interest 
of  his  own  to  be  protected — furnishes  the  foundation  of  his  claim  to 
immunity. 

The  defendant,  in  such  a  case,  was  not  discharging  a  legal  or  moral 
duty  owed  by  him  to  a  third  person.  He  "was  acting  solely  for  his  own 
benefit;  and,  if  that  which  he  did  was  lawful,  it  must  be  so  because  it  was 
an  act  done  in  the  conduct  of  his  own  affairs  in  a  matter  where  his  interest 
was  concerned."  Cresswell,  J.,  dissenting  in  Blackham  v.  Pugh  (1846) 
2  C.  B.  611,  623. 

It  might  seem  that,  if  the  motive  of  serving  his  own  pecuniary  interest 
does  not  make  it  unlawful  in  A  to  ask  B  for  information  as  to  the 
character  of  X,  then  the  motive  of  serving  B's  own  pecuniary  interest, 
by  obtaining  pay  for  the  information,  does  not  make  it  unlawful  in  B 
to  impart  such  information  to  A.  It  might  be  asked,  If  A  does  not  act 
at  his  peril  when  he  inquires  from  a  selfish  motive,  why  should  B  act 
at  peril  when  he  answers  from  a  selfish  motive?  See  Morris,  J.,  18 
Fed.  216. 

But  it  will  be  said  that  that  case  is  not,  in  legal  contemplation,  the  same 
as  the  present.  The  law,  it  will  be  contended,  may  allow  a  man  more 
liberty  to  make  mistaken  defamatory  statements  in  defence  of  his  own 
interests  than  when  the  effect  of  the  statement  (if  true)  would  be  to 
protect  the  interest  of  a  third  person.  See  Isaacs,  J.,  in  11  Commw. 
L.  R.   (Australia)  388. 
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There  is  another  form  of  words  used  to  express  the  same  idea, 
and  leading  substantially  to  the  same  result.  In  this  form  the 
word  "duty"  is  a  prominent  term.  It  is  said  that  the  only  right 
motive  is  that  of  protecting  the  interest  or  discharging  the  duty 
which  gives  rise  to  the  occasion.  And  it  is  added  that  while 
"duty"  is  not  confined  to  legal  duties  (enforceable  by  law),  there 
must  be,  at  least,  a  moral  or  social  duty;  such  that  a  failure  on 
defendant's  part  to  perform  it  would  be  morally  censurable.  In 
effect,  the  proposition  is  that  there  must  be  a  moral  or  social  duty 
resting  on  a  defendant  to  make  the  communication ;  and,  in  making 
it,  he  must  be  acting  solely  from  a  sense  of  duty.89  It  is  also  said 
that  the  sense  of  duty  must  be  one  that  an  average  man  could 
reasonably  entertain.90 

If  the  above  strong  statements,  as  to  motive  or  duty,  are  to  be 
applied  to  all  conceivable  situations,  then  it  might  seem  that  mer- 
cantile agencies  cannot  claim  immunity.  The  managers  of  these 
agencies  are  not  actuated  solely  by  the  motive  of  protecting  the 
interest  of  another,  or  of  discharging  a  duty  towards  him.  While 
those  objects  may  constitute  their  immediate  purposes,  yet  their 
ultimate  motive  is  to  obtain  pay  for  their  information  and  services. 

But  the  above  propositions  are  not  applicable  to  all  persons  in 
all  conceivable  situations.  They  may  apply  to  statements  made  by 
the  interested  parties  themselves  or  to  statements  made  to  the  in- 
terested parties  by  pure  volunteers;  but  it  does  not  necessarily 
follow  that  they  apply  to  third  persons  acting  under  employment 
by,  or  under  a  contract  with,  the  immediately  interested  parties. 

When  the  reason  for  holding  an  occasion  prima  facie  privi- 
leged consists  in  the  reasonable  necessity  for  protecting  the  interest 
of  a  particular  person,  that  interested  person  generally  can  himself 
have  only  one  right  motive,  either  for  making  statements  to  third 
persons,  or  for  inciting  third  persons  to  acquire  information  and 
impart  it  to  him  through  intermediate  channels.     That  sole  right 

""'The  bridge  of  immunity  by  reason  of  duty  needs  support  at  one 
end  by  the  duty  itself,  and  at  the  other  end  by  the  sense  of  that  duty. 
If  there  be  a  want  of  support  at  either  end,  the  whole  structure  falls." 
Isaacs,  J.,  ii  Commw.  L.  R.  (Australia)  388. 

"See  Odgers,  Libel  and  Slander  (1st  ed.)  207,  208,  211.  If  the  burden 
is  on  the  defendant  to  prove  the  existence  of  circumstances  giving  rise 
to  the  duty,  nevertheless  the  burden  is  on  the  plaintiff  to  prove  that  the 
defendant,  in  making  the  communication,  was  not  acting  under  a  sense 
of  duty,  was  not  actuated  solely  by  a  sense  of  duty.  See  Bower,  cited 
elsewhere,  as  to  burden  on  plaintiff  to  prove  that  defendant  was  acting 
from  wrong  motive. 
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motive  is  the  protection  of  his  own  interest.  Any  other  motive 
would  generally  defeat  his  prima  facie  immunity.81 

Again:  Suppose  that  a  pure  volunteer,  one  who  acts  entirely 
of  his  own  motion  and  without  a  semblance  of  request,  gives  to 
an  interested  person  information  reasonably  necessary  for  the  pro- 
tection of  the  interest  of  the  recipient;  and  suppose  too  that  there 
were  no  previous  relations  between  the  speaker  and  the  hearer. 
It  might  be  held  that  the  giver  of  the  information  was  outside  the 
pale  of  immunity,  if  he  were  actuated  by  any  motive  other  than  the 
purely  altruistic  one  of  benefiting  the  recipient ;  in  other  words, 
if  he  were  actuated  by  any  motive  other  than  that  of  discharging  a 
social  or  moral  duty  which  the  speaker  owed  to  the  hearer. 

But  now  suppose  that  a  person,  in  need  of  information  for  his 
own  protection,  employs  an  agent  to  ascertain  facts  and  communi- 
cate them  to  him ;  and  suppose  too  that  this  is  a  reasonably  neces- 
sary method  of  acquiring  the  information.  Is  that  agent  liable 
merely  because  he  himself  is  not  actuated  by  the  highest  possible 
motive?  Does  the  agent  forfeit  the  immunity  prima  facie  arising 
from  the  situation  and  wants  of  his  employer,  merely  because  his 
own  ulterior  motive  is  a  desire  to  obtain  pay  for  the  work?  An 
affirmative  answer  must  have  the  effect  of  materially  diminishing 
the  probability  that  information  will  be  obtained  by  the  person 
who  needs  it  for  his  own  protection.  He  would  then  be  likely  to 
be  confined  to  the  receipt  of  gratuitous  information,  given  to  him 
solely  from  purely  philanthropic  motives. 

The  distinction  between  the  case  of  the  pure  volunteer  and  the 
hired  agent  is  apparent  in  the  discussion  of  Qualified  Privilege  in 
the  fifth  edition  of  Odgers  on  Libel  and  Slander.  The  learned 
author  puts  in  separate  compartments  two  classes  of  cases. 

One  of  his  divisions  comprises : 

"The  phrase  "discharging  a  duty*'  seems  inappropriate  to  the  case 
where  the  party  whose  interest  gave  rise  to  the  occasion  is  himself  the 
defendant  on  the  record.  The  expression,  "exercising  a  right,"  seems 
preferable  in  such  a  case ;  and  may  be  better  in  all  cases.  * 

In  Davies  v.  Snead  (1870)  L.  R.  5  Q.  B.  608,  611,  Blackburn,  J.,  said: 
"Where  a  person  is  so  situated  that  it  becomes  right  in  the  interests  of 
society  that  he  should  tell  to  a  third  person  certain  facts,  then  if  he 
bona  fide  and  without  malice  does  tell  them,  it  is  a  privileged  communica- 
tion." In  the  later  case  of  Waller  v.  Loch  (1881)  L.  R.  7  Q-  B.  D.  621, 
*022,  Brett,  J.,  said :  "I  think  that  the  definition  by  Blackburn,  J.,  in 
Davies  v.  Snead  (L.  R.  5  Q.  B.  608,  611)  is  the  best.  It  leaves  out  all 
misleading  words,  saying  nothing  about  'duty,'  and  states  in  plain  terms 
what  I  conceive  to  be  the  true  rule." 
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"Communications  made  in  discharge  of  a  Duty  arising  from  a 
Confidential  Relationship  existing  between  the  parties/'92 

Another  division  embraces: 

"Information  volunteered  when  there  is  no  Confidential  Rela- 
tionship existing  between  the  parties."93 

As  to  the  latter  class,  he  says:  "But  in  every  case  the  test 
would  appear  to  be,  Did  the  defendant  act  under  a  sense  of  duty, 
or  from  any  motive  of  self  interest  ?"  His  opinion  would  seem  to 
be  that  here  the  defendant  must  be  acting  solely  from  a  sense  of 
duty,  solely  from  philanthropic  motives;  and  that,  if  he  is  in  any 
degree  influenced  by  a  self-seeking  motive,  the  privilege  is  de- 
feated. 

But  as  to  the  former  class,  some  of  his  instances  of  communica- 
tions protected  by  reason  of  Confidential  Relationship  are  cases 
where  the  ulterior  motive,  or  at  least  one  of  the  ulterior  motives, 
of  the  informant  is  that  of  pecuniary  gain.  Among  his  instances 
of  Confidential  Relationship  on  page  260  are  the  relationship  ex- 
isting between  "master  and  servant,  principal  and  agent,  solicitor 
and  client."  In  all  these  cases  Mr.  Odgers  apparently  (and  we 
think  rightly)  believes  that,  if  the  immediate  purpose  of  the  servant, 
agent,  or  solicitor  is  to  impart  to  his  employer  information  requi- 
site to  protection  of  that  employer's  legitimate  interests,  then  the 
communication  is  protected.  Yet  all  these  relationships  have  their 
origin  in  contract;  and  in  each  instance  the  ulterior  motive,  or  at 
least  one  of  the  ulterior  motives,  of  the  servant,  agent,  or  solicitor 
is  to  entitle  himself  to  compensation.  The  chance  of  obtaining 
compensation  is  one  of  his  motives  (generally  his  dominant  motive) 
for  entering  into  the  contract  and  for  carrying  it  out. 

The  question  here  is,  whether  an  ulterior  motive  on  defendant's 
part  of  obtaining  compensation  for  services  in  acquiring  and  com- 
municating information  is  necessarily  and  invariably  such  an  ob- 
jectionable motive  as  to  defeat  the  defendant's  otherwise  valid 
claim  to  immunity  ?  If  the  information  is  furnished  by  the  defend- 
ant to  an  interested  party  at  the  latter's  request,  not  from  motives 
of  pure  philanthropy  but  as  a  matter  of  business  from  which  defend- 
ant is  to  derive  compensation,  does  this  necessarily  constitute  an 
"abuse"  of  the  privileged  occasion? 

What  is  the  object  of  the  law  in  allowing  conditional  privilege? 

MP.  259. 
"P.  263. 
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For  what  reason  does  the  law  in  this  instance  grant  prima  facie 
immunity  P94 

The  law  says  that  in  the  absence  of  wrong  motive,  communica- 
tions to  protect  a  legitimate  interest  of  the  recipient  are  condition- 
ally privileged.  In  other  words,  the  protection  of  a  legitimate 
interest  of  the  recipient  is  what  makes  the  occasion  privileged. 
Why  does  the  law  recognize  such  an  "occasion"  as  privileged? 

Does  the  law  deem  the  occasion  privileged  because  of  the  re- 
gard which  the  law  entertains  for  the  person  who  gives  the  infor- 
mation ? 

Xo.  The  reason  is  because  of  the  regard  which  the  law  has  for 
the  interest  of  the  recipient  of  the  information,  because  of  the 
desirability  of  allowing  him  to  acquire  information  which  is  rea- 
sonably necessary  for  the  protection  of  his  interests.  Where  the 
recipient  is  a  merchant,  "the  interest  of  the  merchant  is  the  pre- 
dominant fact,  and  it  is  that  which  furnishes  the  test  of  the  privi- 
lege."95 The  protection  is  "derived  from  the  relation  in  which  the 
receiver  of  the  information  stands  to  the  person  who  is  the  subject 
of  it.  *  *  *  It  is  clear  that  the  rule  is  founded  on  a  considera- 
tion of  the  importance  of  the  information  to  the  interest  of  the 
receiver.  And  this  consideration  has  no  reference  to  the  source 
whence  the  information  is  derived."96  To  determine  whether  the 
occasion  was  prima  facie  privileged,  "the  inquiry  should  be  who 
got  the  information  and  not  who  gave  it."97  So  far  as  concerns 
this  branch  of  the  case,  "the  inquiry  is  not  how  did  the  defendant 
acquire  the  information,  nor  whether  he  received  compensation 
therefor,  but  was  the  occasion  one  which  justified  him  in  giving 
such  information  as  he  possessed  to  the  applicant."98 

Immunity  is  not  conferred  upon  the  giver  of  information  on 
account  of  any  special  affirmative  merit  on  his  part ;  though  it  may 
be  forfeited  by  reason  of  positive  demerit  on  his  part.  The  protec- 
tion (the  immunity)  which  the  law  conditionally  allows  to  the  giver 
of  the  information  is  not  allowed  as  being  in  itself  the  chief  object 
of  the  law;  but  rather  as  a  reasonably  necessary  incident  to  the 

"The  question  whether  the  occasion  is  prima  facie  privileged  is  entirely 
distinct  from  the  question  whether  the  privilege,  if  it  ever  existed,  has 
been  forfeited  by  abusing  the  occasion.  See  Griffith,  C.  J.,  3  Commw. 
L.  R.  1 1 40,  1 148-9. 

"6  Commw.  Law.  Rev.  108.  And  compare  Wightman,  J.,  in  Gardner 
:.  Slade  (1849)  13  Q.  B.  796,  801. 

"Erie,  J.,  in  Coxhead  v.  Richards  (1846)  2  C.  B.  569,  608. 

"6  Commw.  Law  Rev.  109. 

"Woodruff,  J.,  in  Ormsby  v.  Douglass   (1868)   37  N.  Y.  477,  485. 
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protection  of  the  interests  of  the  recipient;  a  necessary  means  of 
allowing  the  recipient  a  reasonable  opportunity  to  acquire  informa- 
tion which  is  requisite  to  the  protection  of  his  interest.  "It  is  hard 
to  see  *  *  *  why  the  mere  fact  that  an  individual  or  a  company 
realizes  compensation  for  their  information  should  make  the  com- 
munication of  that  information,  under  faithful  and  confidential 
limitations,  not  to  the  interest  and  welfare  of  society."99  "The 
mere  fact  that  the  agent  is  paid  for  furnishing  the  information  is, 
in  itself,  no  reason  for  withholding  the  privilege,  if  it  be  shown 
that  the  person  originally  setting  the  agency  in  motion  has  an  in- 
terest in  the  inquiry."100  "It  would  seem  to  make  no  difference 
that  the  information  is  paid  for."101  "If  a  trader  writes  to  a  mer- 
chant asking  for  information  and  does  not  offer  to  pay  him  for 
his  trouble  in  answering,  is  the  answer  privileged,  but  not  so  if 
the  trader  does  offer  to  pay  for  the  merchant's  time  and  trouble  ?"102 

Assuming  that  the  chief  object  of  the  law  in  granting  immunity 
to  the  giver  is  to  benefit  the  receiver,  can  it  be  desirable  to  impose 
conditions  of  immunity,  or  to  allow  methods  of  defeating  prima 
facie  immunity,  so  stringent  as  to  discourage  the  giving  of  in- 
formation, and  thus  to  diminish  materially  the  probability  that 
the  desired  information  will  be  obtained  by  the  persons  in  want 
of  it?  Should  the  immunity  (the  proffer  of  immunity)  be 
clogged  with  such  onerous  conditions  as  would  seriously  impair 
the  chance  of  the  merchant's  acquiring  the  desired  information 
(the  chance  that  the  desired  information  would  be  communicated 
to  the  person  who  needs  it  for  his  protection)  ? 

The  plaintiff  in  these  cases  does  not  occupy  the  position  of 
one  who  never  gave  any  other  person  occasion  to  investigate 
his  standing.  On  the  contrary,  his  own  act  in  applying  for 
credit  is  what  set  on  foot  the  investigation  by  the  wholesale 
merchant,  of  the  results  of  which  he  now  complains.  He  cannot 
reasonably  find  fault  because  the  wholesale  merchant,  to  whom 
he  applies  for  credit,  attempts  to  obtain  information  concerning 
his  financial  responsibility.  The  making  of  such  an  attempt  is 
a  natural  consequence  of  his  own  application.  Can  he  object  to 
the  use  of  reasonably  efficient  methods  of  investigation?  Can 
he  demand  that  the  law  shall  so  limit  or  restrict  the  methods 
of  investigation  as  to  render  them  practically  inefficient?   Can  he 

*957  Pennsylvania  Law  Rev.   180. 

100Burton,  J.  A.,  in  Todd  v.  Dun  (1888)   15  Ont.  App.  85,  91. 
""Osier,  J.  A.,  in  Robinson  v.  Dun   (1897)   24  Ont.  App.  287,  292. 
,02Bray,  J.,  in  L.  R.  [1913I  3  K.  B.  507,  552. 
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reasonably  insist  that  all  investigation  shall  be  conducted  by  the 
wholesale  merchant  in  person,  and  that  no  agent  or  contractor 
shall  be  employed  to  obtain  or  furnish  information?103 

It  is  obvious  that  the  adoption  of  a  stringent  view  as  to  motive 
would  tend  seriously  to  diminish  the  communicatee's  prospect  of 
obtaining  the  desired  information.  If  the  law  regards  the  desire 
of  the  communicator  to  earn  compensation  as  necessarily  and  always 
a  bad  motive,  then  the  communicatee  is  much  more  likely  to  be  re- 
stricted to  information  given  gratuitously  and  from  purely 
altruistic  motives.104 

Should  the  law  say  that  the  merchant  must  be  confined  to 
such  information  only  as  may  be  gratuitously  furnished  to  him 
from  purely  altruistic  motives?  It  seems  more  reasonable  to 
say,  that  the  person  in  need  of  the  information  should  be  per- 
mitted to  employ  such  methods  (not  intrinsically  objectionable) 
as  are  likely  to  result  in  his  obtaining  the  information.  When- 
ever it  is  a  reasonably  necessary  method  of  protecting  his  in- 
terest (and  in  some  cases  it  certainly  would  be  so),  should  not  the 
law  allow  him  to  make  contracts  for  the  acquisition  of  informa- 
tion and  to  pay  for  the  same?  Should  not  the  law  allow  him 
to  make  such  contracts,  either  by  employing  a  private  agent, 
or  by  contracting  with  some  person  or  institution  regarded  not 
as  his  agent,  but  as  an  entirely  independent  party? 

1<nSee  editor's  note  in  i  Amer.  Lead  Cases   (5th  ed.)  205.  210. 

lc"In  Greenlands  v.  Wilmshurst,  L.  R.  [1913]  3  K.  B.  542,  Hamilton, 
L.  J.,  is  reported  as  saying,  in  effect,  that  a  decision  disallowing  conditional 
privilege  in  the  case  of  a  mutual  trade  protection  society  "will  not 
extinguish  or  hamper  such  businesses." 

Even  if  a  decision  of  this  sort  would  not  completely  suppress  such  an 
institution  as  a  mercantile  agency,  yet  it  would  tend  to  make  its  work 
of  much  less  value  to  its  subscribers.  If  there  were  no  prima  facie  pro- 
tection in  cases  of  mistake,  it  would  be  much  more  difficult  for  the  home 
office  of  the  mercantile  agency  to  obtain  full  and  frank  statements  from 
local  correspondents. 

Some  experienced  judges  have  thought  that  the  denial  of  prima  facie 
protection  would  render  it  not  merely  difficult,  but  practically  impossible, 
to  obtain  full  and  accurate  information.  Tindal,  C.  J.,  said  that  if  com- 
munications from  one  tradesman  to  another  are  not  protected  by  the 
law.  "no  man  would  answer  an  inquiry  as  to  the  solvency  of  another." 
2  Bing.  N.  C.  381.  Erie,  C.  J.,  said:  "If  even-  word  which  is  uttered  to 
the  discredit  of  another  is  to  be  made  the  ground  of  an  action,  cautious 
persons  will  take  care  that  all  their  words  are  words  of  praise  only,  and 
will  cease  to  obey  the  dictates  of  truth."  15  C.  B.  [x.  s.j  418.  O'Connor, 
J*  said:  "If  an  agent  is  to  be  protected  only  in  the  making  of  statements 
which  he  can  guarantee  to  be  true,  the  practical  advantage  of  the  associa- 
tion's system  would  be  at  an  end.  Obviously  its  effectiveness  can  be 
secured  only  by  making  the  occasion  of  the  communication  a  privileged 
occasion,  which  will  protect  from  action  or  prosecution  all  statements." 
11  Commw.  L.  R.  378. 
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If  it  is  held  lawful  for  the  recipient  thus  to  contract  with 
third  persons  to  acquire  information  and  impart  it  to  him  for 
compensation  to  be  paid,  then  it  must  also  be  lawful  for  these 
third  persons  to  perform  such  contracts  and  to  receive  such 
compensation.  And  acts  done  by  such  third  persons  under  a 
lawful  contract,  (the  performance  of  the  contract  on  their  part 
by  thus  acquiring  and  imparting  information),  ought  not  to  be 
deprived  of  protection  merely  because  the  third  persons,  in  per- 
forming their  contracts,  are  also  actuated  by  the  ulterior  motive 
of  obtaining  compensation. 

The  protection,  we  repeat,  is  not  afforded  because  the  law 
wishes  to  furnish  the  giver  of  the  information  a  chance  to  earn 
money.  It  is  afforded  him  because  the  law  wants  to  furnish 
the  recipient  a  reasonable  chance  to  acquire  information  requisite 
for  the  protection  of  his  legitimate  interest;  and  because  the 
protection  to  the  giver  of  the  information  is  a  reasonably  necessary 
means  to  that  end. 

Does  the  making  of  a  contract  to  supply  information  to  another 
necessarily  and  always  carry  with  it  (involve)  immunity  for  the 
communication  made  in  pursuance  of  such  a  contract?  Does  the 
mere  isolated  fact  that  a  defendant  had  contracted  to  supply  in- 
formation necessarily  create  such  a  situation  as  will  render  com- 
munications made  in  pursuance  of  the  contract  privileged? 

Certainly  not.  There  must  be  a  legitimate  interest  in  the  re- 
cipient; and  the  information,  if  correct,  must  be  reasonably  nec- 
essary to  the  protection  of  his  legitimate  interests.  And  this  in- 
terest in  the  communicatee  (the  interest  requiring  protection) 
cannot  be  "manufactured  by  the  agreement."  It  "must  exist 
aliunde."10*  A  contract  to  furnish  information  cannot  be  an  ele- 
ment in  creating  immunity  in  a  case  where  the  recipient,  at  the 
time  of  carrying  out  the  contract,  has  no  legitimate  interest  to  be 
protected.100  And  this  "interest"  of  the  recipient  must  be  some- 
thing more  than  the  mere  gratification  of  his  curiosity  or  love 
of  gossip;  he  must  be  "interested"  in  the  communication  "as  a 
matter  of  substance  apart  from  its  mere  quality  as  news."107  Nor 
is  it  always  sufficient  that  the  possession  of  the  information  may 
enable  the  recipient  to  acquire  pecuniary  profit.  It  is  not  every 
business  communication  which    (if   incorrect)    falls   within   "the 

106See  Higgins,  J.,  n  Commw.  L.  R.  394- 

loeThe  contract  cannot  create  an  interest  which  requires  protection.    Bt 
if  such  interest  exists  aliunde,  then  the  contract  may  furnish  an  effective 
means  of  protection,  and  hence  afford  ground  for  immunity. 

ia7See  Higgins,  J.,  n  Commw.  L.  R.  398. 
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area  of  protected  defamation."  There  are  many  communications 
of  a  defamatory  nature  which  can  be  made  only  at  the  peril  of 
the  informant;  at  the  risk  of  his  being  held  liable  in  case  they 
prove  to  be  incorrect.  Suppose  that  a  newspaper  publisher  con- 
tracts with  a  correspondent  that  the  latter  shall,  for  pay,  furnish 
truthful  items  of  news  for  the  "Society  Column."  We  assume 
that  this  contract  is  not  unlawful;  and  that  either  party  could 
sue  the  other  for  a  breach  of  it.  Yet  if  the  correspondent  fur- 
nishes, in  good  faith,  an  incorrect  statement  (which,  if  untrue, 
is  prima  facie  actionable)  and  the  publisher,  in  good  faith,  prints 
it,  the  publisher,  if  sued  for  defamation,  cannot  claim  immunity 
on  the  ground  of  privileged  occasion.108  Neither  can  the  cor- 
respondent set  up  this  defence,  if  the  defamation  action  is  brought 
directly  against  him.  The  occasion  is  not  a  privileged  one.  Both 
parties  to  the  contract  contemplate  the  publication  of  these  items 
to  the  entire  community;  and  this  too  without  any  idea  of  giving 
members  of  the  community  information  requisite  for  their  pro- 
tection in  their  business  transactions.  There  is  certainly  a  dis- 
tinction between  scattering  news  items  broadcast  throughout  the 
community,  and  furnishing  information  confidentially  to  only 
those  members  of  the  community  who  have  special  reasons  for 
acquiring  the  information  in  order  to  protect  their  own  legitimate 
business  interests. 

Shall  we  go  so  far  as  to  say  that  motive  is  utterly  immaterial 
in  the  case  of  an  agent  or  contractor,  who  furnishes  information 
at  the  request  of  a  person  whose  interest  requires  its  acquisition? 
Shall  we  say  that  the  prima  facie  protection  of  the  agent  or 
contractor  cannot  be  forfeited  by  the  existence,  on  his  part,  of 
any  conceivable  wrong  motive? 

By  no  means.  If,  in  addition  to  the  motive  of  receiving  pay, 
the  agent  or  contractor  is  also  actuated  by  the  motive  of  personal 
ill  will  towards  the  person  who  is  the  subject  of  the  communication, 
his  prima  facie  immunity  is  thereby  defeated.109 

"*The  proprietors  of  newspapers  have  no  special  privilege  as  to  the 
publication  of  defamatory  statements.  Bower,  Code  of  the  Law  of 
Actionable  Defamation,  225,  note  (&),  437-439;  Barnes  v.  Campbell  (1879) 
59  N.  H.  128. 

"•Sometimes  it  seems  to  be  tacitly  assumed  that  a  man  always  acts 
from  a  single  motive,  that  his  motive  is  one  and  indivisible,  that  no  man 
ever  has  more  than  one  motive  for  his  action.  This  is  contradicted  by 
human  experience.  A  man  is  frequently  actuated  by  more  than  one 
motive.  ''He  may  act  from  two  or  more  concurrent  motives  instead  of 
from  one  only."  Salmond,  Jurisprudence  (ed.  of  1902)  418.  "It  is  seldom 
a  man  does  any  one  thing  prompted  by  one  motive  alone,  to  accomplish 
one  end."  1  Bishop,  New  Criminal  Law,  §  237-  See  also  8  Law  Quart. 
Rev.  143. 
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And  so  in  case  of  any  other  positively  wrong  motive.  But 
we  submit  that  the  motive  of  obtaining  compensation  is  not  per  se 
a  wrong  motive  in  a  person  standing  in  the  supposed  relation 
to  the  communicatee.130  The  term  "wrong  motive,"  when  used 
in  reference  to  persons  standing  in  the  above  supposed  relation 
of  agent  or  contractor,  should  be  understood  as  meaning  nothing 
less  than  a  motive  which  would  be  deemed  "morally  reprehensible" 
by  persons  of  ordinary  intelligence  and  character.111 

The  foregoing  views  lead  to  the  result  which  was  sustained 
by  the  weight  of  authority  until  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council  in  Macintosh  v.  Dun. 

Our  specific  criticisms  upon  Lord  Macnaghten's  opinion  in 
that  case  can  be  gathered  from  the  previous  discussion;  but  may 
now  be  briefly  summed  up,  as  follows. 

As  to  matters  of  fact: 

The  opinion  evinces  unfamiliarity  with  the  methods  and  prac- 
tical necessities  of  modern  business.  The  writer  does  not  appear 
to  realize  fully  either  the  nature  or  the  importance  of  the  informa- 
tion furnished  by  mercantile  agencies.  It  is  an  attempt  to  establish 
a  rule  of  law  founded  upon  a  mistake  of  fact  as  to  the  reasonable 
necessity  of  adopting  certain  modern  business  methods.112 

""Sometimes  it  seems  to  be  assumed  that,  in  every  case,  there  can 
be  only  two  kinds  of  motives :  those  which  are,  under  all  circumstances, 
wholly  good ;  and  those  which  are,  under  all  circumstances,  wholly  bad. 
A  different  classification,  however,  is  suggested  in  i  Austin,  Jurisprudence 
(3rd  ed.)  165,  where  motives  are  divided  into  "such  as  are  good,  such 
as  are  bad,  and  such  as  are  neither  good  nor  bad."  It  would  seem  that 
some  motives  are  not  intrinsically  or  invariably  bad  motives ;  but  may  be 
good  motives  on  the  part  of  some  people  under  some  circumstances,  while 
bad  in  other  people  under  other  circumstances.  Of  course,  there  are 
specific  cases  where  only  two  kinds  of  motive  are  conceivable ;  where  the 
defendant  was  actuated  either  by  the  highest  possible  motive,  or  by  a 
positively  wrong  motive. 

mSee  8  Law  Quart.  Rev.  141.  See  also  a  substantially  similar  ex- 
pression used  in  a  somewhat  different  connection;  Lindley,  L.  J-,  in 
Stuart  v.  Bell,  L.  R.  [1891]  2  Q.  B.  341,  35<>. 

The  phrase  "sinister  motive"  is  used  in  8  Law  Quart.  Rev.  144,  to 
describe  the  motive  which  will  defeat  conditional  privilege. 

In  Fahr  v.  Hayes  (1888)  50  N.  J.  L.  275,  27Q,  Dixon,  J.,  said  (the 
italics  are  ours)  :  "By  express  malice  in  this  connection  is  meant  some 
motive,  actuating  the  defendant,  different  from  that  which  prima  facie 
rendered  the  communication  privileged,  and  being  a  motive  contrary  to 
good  morals." 

mWe  think  that  the  usefulness  of  a  mercantile  agency  to  wholesale 
merchants  is  under-estimated  by  Lord  Macnaghten ;  and,  on  the  other 
hand,  the  damage  caused  by  the  agency  reports  to  applicants  for  credit 
(as  a  class)  is  over-estimated.  It  is  probable  that  those  reports  are,  in 
a  decided  majority  of  instances,  favorable  to  the  applicant.  See  refer- 
ences, ante,  p.  199  to  the  views  expressed  by  Mr.  Charhs  O'Connor  and 
Mr.  Justice  Wightman. 
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As  to  matters  of  law : 

The  opinion  leaves  out  of  view  the  general  principle  by  which 
an  agent  finds  protection  under  the  legitimate  interest  of  his 
employer.  The  opinion  does  not  pay  sufficient  attention  to  the 
chief  reason  for  holding  the  occasion  prima  facie  privileged,  vit., 
to  protect  the  interest  of  the  recipient.  The  writer  does  not  ap- 
pear to  realize  fully  that  conditional  protection  to  a  mercantile 
agency,  if  allowed  by  law,  would  be  allowed  as  a  necessary  means 
or  incident  to  the  protection  of  the  recipient,  rather  than  on 
account  of  any  special  merit  on  the  part  of  the  informant. 

There  are  three  different  parties  whose  rights  and  interests 
may  be  affected  by  the  decision.  Lord  Macnaghten  seems  to 
look  mainly  at  only  two  of  these  parties ;  and  gives  comparatively 
slight  consideration  to  the  third  party,  the  one  upon  whose 
account  the  occasion  might  be  deemed  conditionally  privileged, 
the  one  whose  interest  really  constitutes  the  occasion  a  privileged 
one.  He  largely  ignores  the  position  and  interests  of  the  com- 
municatee ;  in  other  words,  he  does  not  sufficiently  give  heed  to 
the  considerations  arising  from  the  reasonable  necessities  of  the 
wholesale  merchant's  business.  This  view  seems  fairly  open 
to  the  following  comment  of  Mr.  Justice  Cussen  :113  "It  seems 
to  me  that  too  much  stress  is  laid  on  the  unsavoury  character  of 
the  defendants'  business,  and  not  enough  consideration  given  to 
the  interest  which  existed  in  the  person  to  whom  the  defendants 
furnished  the  information." 

As  to  the  collateral  effect  of  Lord  Macnaghten's  opinion,  i.  e., 
its  effect  as  to  parties  other  than  mercantile  agencies : 

(a)  It  carries  too  far.  The  reasoning,  worked  out  to  its 
logical  conclusion,  would  overthrow  the  doctrine  that  prima  facie 
protection  is  afforded  to  a  private  agent  employed  exclusively 
by  a  single  principal.  It  has  hitherto  been  supposed  that  pro- 
tection in  such  a  case  is  not  defeated  by  the  fact  that  the  agent's 
ulterior  motive  is  to  obtain  pecuniary  compensation,  nor  by  the 
fact  that  the  agent  solicited  the  employment. 

(b)  Has  it  not  another  important  effect?  Does  not  the  prin- 
ciple applied  in  Macintosh  v.  Dun  necessitate  the  denial  of  con- 
ditional privilege  in  the  case  of  a  mutual  trade  protection  society? 

Suppose  that  a  number  of  merchants  doing  business  in  a 
particular  locality  unite  tp  form  a  mutual  trade  protection  society, 
for  the  purpose  of  acquiring  and  imparting  to  each  other  informa- 

m6  Commw.  Law  Rev.  108. 
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tion  as  to  the  solvency  of  possible  or  actual  customers.  Suppose 
that  each  merchant  agrees  to  impart  to  the  other  members,  or  to 
an  officer  of  the  association,  whatever  information  he  may  have 
or  acquire  as  to  customers.  Suppose  that  the  association  also 
employs  a  secretary  to  obtain  and  impart  information.  Is  informa- 
tion given  by  one  member  to  another  prima  facie  privileged?  Is 
information  given  by  the  association,  or  by  its  secretary,  to  an  in- 
dividual member  privileged? 

Since  the  decision  in  Macintosh  v.  Dun,  the  question  of  privilege 
in  the  case  of  these  mutual  associations  has  arisen  in  both  the 
British  and  Australian  courts;  and  there  is  a  conflict  of  authority 
upon  it. 

The  immunity  of  the  communication  is  sustained  in  Scotland, 
and  by  a  majority  of  the  High  Court  of  Australia.114 

The  opposite  view  is  sustained  by  the  ruling  of  the  trial  judge 
in  two  recent  English  cases;  and  by  the  decision  of  a  majority 
of  the  Court  of  Appeal,  sustaining  one  of  these  rulings.115 

U4Barr  v.  Musselburgh  Merchants'  Ass'n  (1911)  Scotch  Session  Cases, 
1911-12,  174,  s.  c.  49  Scottish  L.  R.  102,  2  Scots  L.  T.  402;  Howe  v.  Lees 
(1910)  11  Commw.  L.  R.  (Australia)  361,  overruling  Peatling  v.  Watson, 
Vict.  L.  R.  (1909)  198. 

""Elkington  v.  London  Ass'n  for  the  Protection  of  Trade,  before 
Darling,  J.,  (1911)  28  Times  L.  R.  117;  Greenlands  v.  Wilmshurst,  before 
Lord  Alverstone,  C.  J.  (1912)  29  Times  L.  R.  64;  same  case  in  Court 
of  Appeal,  L.  R.   [1913]   3  K.  B.  507. 

The  facts  in  Greenlands  v.  Wilmshurst,  L.  R.  [1913]  3  K.  B.  507,  are 
stated  at  length  in  the  .first  head-note  substantially  as  follows : 

An  unincorporated  body  called  the  London  Association  for  Protection 
of  Trade  was  formed  in  1842  for  the  purpose  {inter  alia)  of  making 
inquiries  as  to  the  commercial  standing  and  credit  of  traders.  It  consisted 
of  such  persons  as  might  be  elected  members,  no  particular  qualification 
for  membership  being  required.  The  business  of  the  association  was 
carried  on  under  the  superintendence  of  an  unpaid  committee  of  manage- 
ment. Members  paid  an  annual  subscription  which  entitled  them  to  a 
certain  number  of  inquiries  free,  and  to  a  further  number  for  an  addi- 
tional payment.  The  association  had  accumulated  funds  which  by  its 
rules  had  to  be  dealt  with  in  furtherance  of  the  objects  of  the  associa- 
tion and  no  part  of  which  had  ever  been  divided  among  the  members. 

A  member  of  the  association  applied  for  information  as  to  the  com- 
mercial credit  of  the  plaintiff  company.  The  secretary  of  the  association 
(Hadwen)  applied  to  a  third  person  (Wilmshurst)  for  the  information, 
who  made  a  report,  for  which  he  was  paid  a  fee  (by  the  association), 
containing  untrue  and  defamatory  statements  of  the  plaintiff  company. 
The  secretary  sent  a  report  in  substantially  the  same  terms  to  the  mem- 
ber. In  respect  of  the  secretary's  report  the  plaintiff  company  brought 
an  action  for  libel  against  the  association,  the  secretary,  and  the  third 
person  (Wilmshurst).  Held,  by  Vaughan  Williams  and  Hamilton,  L.  JJ. 
(Bray,  J.,  dissenting),  that  the  report  was  not  published  on  a  privileged 
occasion;  affirming  in  this  respect  the  ruling  of  Lord  Alverstone,  C. 
J.,  at  the  trial.     See  29  Times  L.  R.  64. 

In  the  above  case,  Vaughan  Williams,  L.  J.,  and  Hamilton,  L.  J.,  both 
held  that  the  business  was  carried  on  by  the  association,  inter  aha,  for 
profit;   and   that  the   case   was   not   distinguishable   in   this    respect   from 


CONDITIONAL  PRIVILEGE.  313 

It  seems  to  us  that  the  principle  of  the  decision  in  Macintosh 
v.  Dun,  if  correct,  applies  to  the  case  of  a  mutual  trade  protection 
society.  The  motive  of  temporal  advantage  (or  pecuniary  profit), 
which  in  Macintosh  v.  Dun  was  thought  fatal  to  privilege,  really 
exists  here.  These  different  merchants  have  no  common  or 
united  interest  akin  to  that  which  exists  (in  reference  to  cor- 
porate property)  between  stock-holders  in  the  same  manufacturing 
corporation.  The  interest  of  each  member  of  this  trade  protection 
society  is  separate  and  distinct  from  that  of  the  others.119  Each 
merchant,  in  giving  information  to  his  associates  or  to  the  offi- 
.  cial,  is  actuated  by  the  motive  of  ultimately  benefiting  his  own 
pecuniary  interest.  His  own  action  is  influenced  by  the  hope 
of  receiving,  in  his  turn,  information  from  his  associates  or  from 
the  association  officials.  No  merchant  joins  the  association  from 
purely  altruistic  motives,  from  a  disinterested  desire  to  protect 
the  interests  of  his  neighbors.  His  dominant  motive  is  to  acquire 
information  which  will  enable  him  to  protect  his  own  interests.117 

.  Macintosh  v.  Dun.  See  pp.  527  and  536.  Vaughan  Williams,  L.  J.,  also 
inclined  to  the  view  that  the  fact  that  the  information  was  bought  by 
the  association  from  Wilmshurst  was  fatal  to  their  claim  that  they  were 
privileged  in  afterwards  giving  out  the  information  to  one  of  their  mem- 
bers. See  pp.  520-522,  and  526.  Both  the  learned  judges  indorsed  the 
opinion  of  Lord  Macnaghten  in  Macintosh  v.  Dun.  See  pp.  524,  527-8,  543. 
There  is  now  a  tendency  in  some  English  judges  to  adopt  the  reasoning  of 
Lord  Macnaghten  in  that  case;  although  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council  is  not  binding  upon  the  English  courts 
as  an  authority.  Lord  Macnaghten's  view  is  approved  in  Bower,  Code  of 
the  Law  of  Actionable  Defamation,  437-8,  and  preface,  x. 

""See  Hodges,  J.,  in  Peatling  v.  Watson,  Vict.  L.  R.  (1909)   198,  204. 

117In  the  argument  of  the  Australian  case  of  Howe  v.  Lees,  counsel  for 
defendant  said :  In  Macintosh  v.  Dun,  "the  motive  was  to  gain  a  monetary 
reward.  Here  the  motive  is  also  to  gain  a  reward,  ti'r.,  similar  informa- 
tion to  be  given  in  like  circumstances  by  the  person  to  whom  the  com- 
munication is  made." 

In  his  dissenting  opinion  in  Howe  v.  Lees,  Isaacs,  J.,  said :  The  motive, 
upon  which  the  defendants  (members  who  gave  information  to  the  sec- 
retary) acted,  was  not  "a  motive  which  impelled  them  merely  as  members 
of  society,  animated  by  precisely  the  same  considerations  as  would  be 
supposed  to  move  all  right-minded  fellow-citizens ;  it  was  a  very  special 
motive, — viz.,  the  selfish  desire  to  preserve  for  themselves  the  supposed 
advantages  of  the  restricted  alliance  to  which  they  had  voluntarily  sub- 
jected themselves."     n   Commw.  L.  R.  387,  388. 

In  that  case  it  was  strenuously  contended  that  there  was  a  "common 
interest''  among  the  members  of  the  association,  and  that  the  case  was 
on  this  ground  distinguishable  from  Macintosh  v.  Dun.  But  this  position 
seems  to  us  completely  refuted  in  the  dissenting  opinion  of  Isaacs,  J. 
He  maintains :  First,  that  before  the  making  of  the  agreement  (and  apart 
from  the  agreement)  there  was,  as  among  or  between  the  future  members, 
no  "common  interest''  in  the  sense  required  to  give  immunity  for  libel. 
i.  e.,  "not  such  a  common  interest  as  would  give  rise  to  a  privileged 
occasion."  Second,  that  the  agreement  of  association  did  not  create  such 
a  "common  interest."  n  Commw.  L.  R.  381-384;  and  see  argument  of 
counsel,  pp.  363-364;  cf.  Hamilton.  L.  J.,  in  L.  R.  [1913]  3  K.  B.  537,  539. 
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We  think  that  the  principle  of  the  final  decision  in  Macintosh 
v.  Dun,  if  correct,  is  fatal  to  the  claim  of  immunity  in  behalf  of 
a  mutual  trade  protection  society.  But  the  fact  that  this  prin- 
ciple, if  admitted,  goes  to  that  extent,  constitutes  in  our  view  an 
argument  for  rejecting  it  altogether,  and  for  refusing  to  apply  it 
in  the  case  of  a  mercantile  agency.118 

Another  question  as  to  mutual  trade  protection  societies  is 
discussed  in  the  note  below.119 

"""Apart  from  the  very  wide  principle  which  can  be  extracted  from  the 
judgment  in  Macintosh  v.  Dun,  it  is  difficult  to  see  why  communications 
made  by  one  of  these  mutual  associations  to  its  members  should  not  be 
privileged.  It  is  clear  that  in  these  days  it  is  eminently  necessary  for  a 
trader  to  obtain  information  so  as  to  afford  him  protection  against  the 
risk  of  contracting  bad  debts,  and  the  mere  fact  that  this  information 
should  be  given  through  some  'clearing-house'  to  which  such  trader  sub- 
scribes seems  hardly  sufficient  to  take  away  the  privilege  that  might  exist 
if  the  information  was  given  by  one  trader  to  another  personally.  Some 
distinction  may  exist  between  a  mercantile  agency  carried  on  simply  for 
profit  and  a  mutual  association  where  the  subscriptions  merely  are  to 
cover  expenses,  but  even  here  a  difficulty  might  arise  unless  it  were  held 
that  mutuality  of  information  would  create  an  interest  in  the  informant. 
The  law  as  it  now  stands  cannot  be  said  to  be  at  all  satisfactory  for 
traders,  and  it  is  to  be  hoped  that  some  further  pronouncement  may  be 
obtained  from  the  House  of  Lords."  Comment  on  the  decision  of  a 
majority  of  the  Court  of  Appeal  in  Greenlands  v.  Wilmhurst,  135  Law 
Times,  314. 

""There  is  a  tendency  in  Scotland  and  Australia  to  allow  a  "Mutual 
Trade  Protection  Society"  immunity  in  one  respect  where,  in  the  United 
States,  it  is  denied  to  a  mercantile  agency.  If  a  mercantile  agency 
furnishes  to  its  subscribers  information  respecting  persons  concerning 
whom  no  specific  inquiry  has  been  made,  then  the  weight  of  American 
authority  does  not  allow  immunity.  See  Sunderlin  v.  Bradstreet  (1871) 
46  N.  Y.  188;  King  v.  Patterson  (1887)  49  N.  J.  L.  417.  But  in  Scotland 
protection  is  not  forfeited  although  the  information  about  the  plaintiff 
has  been  communicated  to  all  the  members  of  a  "Mutual  Trade  Protec- 
tion Society"  including  those  who  have  made  no  special  request  for  in- 
formation as  well  as  those  who  have.  Barr  v.  Musselburgh  Merchants' 
Ass'n  (1911)  Session  Cases,  1911-12,  174,  s.  c.  49  Scottish  L.  R.  102,  2 
Scots  L.  T.  402.  In  Australia,  the  Supreme  Court  of  Victoria,  as  we 
understand  their  opinion,  were  inclined  to  apply  to  mutual  trade  protection 
societies  the  same  restrictive  doctrine  in  this  respect  which  American 
courts  apply  to  mercantile  agencies.     See  Peatling  v.  Watson,  Vict.  L.  R. 

(1909)  198.     But  this   view   of   the   Victorian    Court   was   practically   re- 
jected by  a  majority  of  the  High  Court  of  Australia  in  Howe  v.  Lees 

(1910)  11  Commw.  L.  R.  361. 

Possibly  a  distinction  may  be  drawn  on  the  following  ground.  The 
Association  in  the  Scotch  case  seems  to  have  been  composed  of  the  retail 
traders  in  a  particular  locality,  who  desired  information  as  to  the  sol- 
vency of  customers  who  might  wish  to  purchase  at  retail.  When  a  cus- 
tomer comes  into  a  retail  store,  desiring  to  make  a  small  purchase  on 
credit,  it  would  often  be  practically  impossible  to  delay  until  the  store- 
keeper could  obtain  information  from  the  Secretary  of  the  Association. 
If  the  store-keeper  has  not  already  in  his  possession  a  copy  of  the  Secre- 
tary's report  as  to  possible  customers,  he  can  derive  no  benefit  from  his 
membership  in  the  Association,  so  far  as  the  present  individual  case  is 
concerned.  But  the  subscribers  to  a  mercantile  agency  are  largely  whole- 
Bale  merchants.    When  applications  for  credit  are  made  to  them,  it  would 
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Now  as  to  the  tendency  of  modern  authority : 
The  tendency  in  modern  times  has  been  to  extend  the  ap- 
plication of  the  doctrine  of  conditional  privilege.120    Prima  facie 
protection  is  afforded  now  to  various  classes  of  communications 
md  in  various  situations,  where  it  would  not  have  been  given 
allowed)  formerly.    There  was  at  one  time  a  tendency  to  regard 
ertain  special  classes  of  cases,  certain  particular  situations,  as 
'f  they   were   the   only   ones  to  which   protection   cou4d   attach. 
3ut  a  broader  view  has  since  prevailed ;  and  immunity  is  now 
.fforded  in  situations  which  are  "new  in  the  instance"  but  which 
.re    within    the    spirit    of    the    principle    underlying    the    earlier 
lases.121    So,  too,  modern  business  customs  are  taken  into  account 
n  determining  whether  the  prima  facie  protection  is  to  be  deemed 
orfeited  by  the  employment  of  methods  which  are  common  in 
nodern  times  and  which  the  present  business  world  deems  reason- 
bly  necessary.122 

In  his  dissenting  opinion  in  Greenlands  v.  Wilmshurst,123 
Jray,  J.,  said :  "These  are  not  the  days  when  we  ought  to  narrow 
he  law  of  privilege  or  lawful  excuse.  The  exigencies  of  business 
ather  require  that  it  should  be  extended." 

Hamilton,  L.  J.,  in  his  opinion  in  Greenlands  v.  Wilmshurst, 
pparently  disapproves  the  modern  tendency;  and  seems  to  think 
hat  changes  in  the  law  are  to  be  discouraged.  His  view  is  not 
i  accord  with  that  enunciated  in  an  earlier  defamation  case,  by 
'ockburn,  C.  J.,  in  the  following  passage,  which  is  now  almost 
lassical,  and  which  we  had  supposed  was  very  generally  approved. 

"Whatever  disadvantages  attach  to  a  system  of  unwritten  law, 
nd  of  these  we  are  fully  sensible,  it  has  at  least  this  advantage, 
lat  its  elasticity  enables  those  who  administer  it  to  adapt  it  to 
le  varying  conditions  of  society,  and  to  the  requirements  and 
abits  of  the  age  in  which  we  live,  so  as  to  avoid  the  incon- 
istencies  and  injustice  which  arise  when  the  law  is  no  longer 

ften  be  practicable  to  delay  a  final  answer  (or  at  least  delay  a  ship- 
tent)  until  after  making  special  inquiry  of  the  mercantile  agency  and 
;ceiving  the  desired  information.  Hence  the  receipt  of  information  in 
dvance  of  any  special  request  would  not  be  so  important  to  their  interests 
5  it  would  be  in  the  case  of  the  retail  trader. 

"See  Erie,  C.  J.,  in  Whiteley  v.  Adams  (1863)  15  C.  B.  [n.  s.]  392, 
18;  Bower,  Code  of  the  Law  of  Actionable  Defamation,  401-2;  145, 
ote   (c). 

,aSee  Higgins,  J.,  n  Commw.  L.  R.  395. 

,sSee  grounds  of  decision  as  to  the  effect  of  employing  a  stenographer; 
.dmondson  v.  Birch,  L.  R.  [1007]  1  K.  B.  371.  As  to  "subsidiary  pub- 
cations."  cf.  Odgers,  Libel  &  Slander  (5th  ed.)  302. 

mL.  R.   [1913]  3  K.  B.  507,  561. 
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in  harmony  with  the  wants  and  usages  and  interests  of  the  genera- 
tion to  which  it  is  immediately  applied.  Our  law  of  libel  has, 
in  many  respects,  only  gradually  developed  itself  into  anything 
like  a  satisfactory  and  settled  form."124 

With  this  compare  the  language  of  Hamilton,  L.  J. : 
"Public  good  fluctuates  from  time  to  time,  and  rules  of  law 
should  be  fixed.  We  should  be  on  very  uncertain  ground  if  we 
were  to  hold  that  this  occasion  was  privileged,  because,  as  trade 
stands  now,- many  traders  find  inquiry  agencies  useful.  I  think 
that  we  must  adhere  to  principle,  without  extending  the  categories 
of  privilege,  and  the  principle  in  this  matter  is,  in  my  opinon, 
correctly  expressed  in  Macintosh  v.  Dun."126 

Mr.  Bower,  who  by  the  way  endorses  Macintosh  v.  Dun,  em- 
phasizes the  changes  already  made  by  the  courts  in  the  way  of 
extending  the  law  of  privilege,  and  predicts  further  changes  in 
the  same  direction  in  the  future.12* 

He  says : 

"From  the  history  of  the  judicial  establishment  of  the  several 
groups  mentioned  in  the  text  as  the  subject  of  defeasible  immunity 
(see  App.  XIII),  scarcely  one  of  which  has  come  within  the  pro- 
tected area  except  by  degrees,  or  without  encountering  opposition 
from  various  quarters  at  every  stage,  it  seems  more  than  likely 
that,  as  social  duties  interests  and  relations  become  more  numerous 
and  complex,  many  other  species  of  publications  will,  after  similar 
contentions,  make  good  their  title  to  be  included  in  the  sphere 
from  which  they  have  hitherto  been  excluded.  This  branch  of 
the  law  of  defamation  is,  like  the  law  merchant,  in  a  constant 
state  of  flux,  or  rather  development.  It  is  not  a  rigid  and  inelastic 
body  of  rules,  fixed  for  all  time." 

In  this  connection,  the  learned  author,  in  addition  to  Cockburn, 
C.  J.,  quotes  Lord  Campbell,  C.  J., — "the  law  upon  such  subjects 
must  bend  to  the  approved  usages  of  society;"127  and  also 
quotes  from  an  opinion  of  Lord  Coleridge,  C.  J.,  in  Usill  v.  Hales, 
tending  in  the  same  direction.128 

As  to  specific  authority: 

The  decisions  in  the  United  States  cited  in  the  note  below129 

mWason  v.  Walter  (1868)   L.  R.  4  Q-  B.  73,  93- 

mL.  R.  [1913]  3  K.  B.  543- 

^Code  of  the  Law  of  Actionable  Defamation,  145,  note  (c). 

mE.  B.  &  E.  537,  S60. 

188  (1878)  3  C.  P.  D.  319- 

1290rmsby  v.  Douglass  (1868)  37  N.  Y.  477-  This  may  be  regarded  as 
the  leading  case;  see  especially  opinion  of  Woodruff,  J.  Erber  v.  Dun 
(1882)  12  Fed.  526;  Trussell  v.  Scarlett  (1882)  18  Fed.  214;  Locke  v. 
Bradstreet  (1885)  22  Fed.  771;  Crist  v.  Bradstreet  (Oh.  1886)  15  Weekly 

Law  Bull.  334.  ,  ..  ,  .,  •  «:       a  ;« 

The   same   view  as  to  privilege  of  mercantile  agencies   is   amrmed  in 

Cooley,  Torts  (2nd  ed.)  254-5;  and  in  Bishop,  Non-Contract  Law,  §  305. 
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sustain  the  position  that  a  mercantile  agency  is  conditionally 
privileged  in  giving  to  a  subscriber  information  as  to  the  responsi- 
bility of  a  particular  person,  when  such  information  is  com- 
municated in  answer  to  the  specific  request  of  the  subscriber  who 
has  a  special  interest  in  acquiring  it. 

Johnson  v.  Bradstreet190  is  opposed  to  the  foregoing  view. 
,  The  precise  point  decided  was  that  the  statement  by  the  mercantile 
agency  was  not  a  privileged  communication  within  the  meaning 
of  §2980  of  the  Georgia  Code.  But  the  language  of  the  opinion 
leaves  no  doubt  that,  if  there  had  been  no  statute,  the  court  would 
have  held  it  unprivileged  at  common  law. 

In  Beardsley  v.  Tap  pan131  the  mercantile  agency's  claim  of 
privilege  was  disallowed  on  the  ground  of  the  extent  of  publicity; 
the  information  being  known  to  various  employees  of  the  mer- 
cantile agency,  and  being  communicated  by  the  agency  to  em- 
ployees of  the  subscribers.  The  court  did  not  say  whether  the 
privilege  would  be  allowed  if  the  mercantile  agency  were  carried 
on  by  a  single  individual,  who  personally  obtained  the  informa- 
tion and  then  himself  imparted  it  to  the  subscriber. 

The  correctness  of  the  result  reached  in  Ormsby  v.  Douglass 
has  repeatedly  been  recognized  in  cases  where  a  mercantile  agency 
has  been  held  liable  to  a  plaintiff  because  its  report  concerning 
him  was  sent  to  all  its  subscribers;  the  communication  not  being 
limited  to  persons  having  a  special  interest  in  the  plaintiff  or 
who  had  specially  requested  information  concerning  him.132 

As  to  Canadian  decisions : 

Cosset te  v.  Dun133  was  a  suit  originating  in  the  Province  of 
Quebec,  which  came  up  on  appeal  from  the  Court  of  Queen's 
Bench  for  Lower  Canada.  The  decision  was  against  the  mer- 
cantile agency.  Ritchie,  C.  J.,  expressed,  in  substance,  the 
opinion134  that  a  mercantile  agency  was  not  entitled  to  condi- 
tional privilege.  He  also  said185  that  the  agency  in  that  case  was 
guilty  of  the  greatest  negligence  and  did  not  take  reasonable 
precautions   to   ascertain   the    truth   of   their   statements.      Both 

"•(1886)  77  Ga.  172. 

m(i867)  5  Blatchf.  497;  also  reported  in  1  Amer.  Lead.  Cases  (5th  ed.) 
205. 

lsISee,  for  example:  Allen,  J.,  in  Sunderlin  v.  Bradstreet  (1871)  46 
N.  Y.  188,  192;  Depue,  J.,  in  King  v.  Patterson  (1887)  49  N.  J.  L.  417, 
429,  43i- 

"(iSoo)  18  Sup.  Ct.  of  Canada,  222. 

mP.  240. 

"P.  240. 
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Ritchie,  C.  J.,136  and  Gwynne,  J.,137  said  that  the  agency  had 
volunteered  erroneous  statements  as  to  matters  which  they  were 
not  asked  about. 

In  1897,  Robinson  v.  Dun1™  was  decided.  The  Ontario  Court 
of  Appeal  declined  to  follow  the  above  view  of  Ritchie,  C.  J., 
as  to  privilege.  They  held,  in  accordance  with  their  own  previous 
decision  in  Todd  v.  Dun,1™  that  a  mercantile  agency  is  entitled 
to  conditional  privilege ;  and  said,  in  substance,  that  Cossette  v. 
Dun  was  not  a  binding  authority  on  this  question  in  the  Province 
of  Ontario.140 

As  to  Irish  authority : 

Fitssimons  v.  Duncan  and  Kemp  &  Co.,  Ltd.1*1  was  an  action 
of  libel  against  the  local  correspondent  of  a  mercantile  agency, 
and  also  against  the  mercantile  agency  itself.  The  King's  Bench 
Division  practically  decided  that  a  mercantile  agency  is  entitled 
to  the  defence  of  conditional  privilege.142  They  held  that  the 
report  of  the  mercantile  agency  was  published  on  a  prima  facie 
privileged  occasion,  but  that  its  privilege  was  in  that  case  defeated 
by  "malice"  on  the  part  of  the  local  correspondent.  Hence  they 
gave  judgment  against  the  mercantile  agency. 

In  the  Court  of  Appeal,  the  judges,  after  the  arguments,  agreed 
upon  an  opinion  which  disposes  of  the  case  in  favor  of  the  plain- 
tiff, even  though  it  be  assumed  that  the  occasion  was  prima  facie 

1MPp.  241-2. 

OTP.  256. 

"*24  Ont.  App.  287. 

139  (1888)   15  Ont.  App.  85. 

""Burton,  C.  J.,  24  Ont.  App.  288.  "Some  language  used  by  the  late 
Chief  Justice  of  the  Supreme  Court,  in  Cossette  v.  Dun,  18  S.  C.  R.  222, 
would  seem  to  be  rather  opposed  to  the  view  taken  by  this  Court  of  the 
doctrine  of  qualified  privilege;  but  the  law  of  libel  and  slander  under  the 
civil  law  system  of  Quebec,  derived  from  France,  and  our  own,  are  essen- 
tially different;  and  in  the  case  in  which  that  language  was  used  the 
same  result  would  probably  have  been  arrived  at  in  our  own  courts,  on 
the  ground  that  the  information  was  voluntarily  given  to  persons  who 
had  not  sought  the  information,  and  even  in  the  case  of  their  clients  who 
were  entitled  to  seek  the  information  it  was  altogether  outside  of  the 
matter  they  were  asked  to  obtain  information  upon." 

Osier,  J.  A.,  24  Ont.  App.  2Q5 :  "Cossette  v.  Dun,  18  S.  C.  R.  222,  relied 
upon  by  the  plaintiff,  is  a  case  which,  if  it  does  not  turn  wholly  on  French 
law,  may  be  supported  on  the  ground  that  some  of  the  statements  com- 
plained of  were  so  wholly  irrelevant  and  improper  that  no  privilege  could 
attach  to  them,  or  that  there  was  abundant  evidence  of  actual  malice  in 
the  sense  that  the  statements  were  recklessly  or  wrongfully  made." 

141  (1008)  2  Ir.  R.  483,  507- 

lt3See  Palles,  C.  B.,  pp.  404,  496;  and  Johnson,  J.,  p.  5<K. 
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privileged.  After  this  opinion  had  been  agreed  upon,  but  before 
its  delivery,  the  Judicial  Committee  of  the  Privy  Council  announced 
their  decision  in  Macintosh  v.  Dun.  In  the  subsequently  delivered 
opinion  of  the  Irish  Court  of  Appeal,  the  court  expressly  re- 
served their  judgment  "upon  the  question  whether  the  business  of 
supplying  information  affecting  personal  character  or  mercantile 
status  is  privileged  on  the  ground  of  utility."  From  the  language 
of  Fitz  Gibbon,  L.  J.,  it  may  be  inferred  that  he  would  be  against 
•  allowing  the  privilege.143 

As  to  Scotch  authority: 

In  Bayne  v.  Stubbs,  Ltd.,1**  the  defendants  were  held  entitled 
to  maintain  the  defence  of  conditional  privilege.  To  readers  un- 
familiar with  local  nomenclature  and  usages,  it  is  not  entirely 
clear  whether  the  defendant  company  should  be  classed  as  a 
mercantile  agency  or  as  a  mutual  trade  protection  society.  If 
the  former,  the  decision  must  be  regarded  as  in  accord  with  the 
weight  of  American  authority.  If  the  latter,  it  must  be  viewed  as 
identical  with  Barr  v.  Musselburgh  Merchants'  Ass'n.1*5 

The  foregoing  statement  of  the  authorities  shows  that,  up  to 
the  time  of  the  decision  of  the  Judicial  Committee  of  the  Privy 
Council  in  Macintosh  v.  Dun,lia  the  great  weight  of  authority  was 
opposed  to  the  result  there  reached. 

The  contrary  view  was  sustained  by  the  clear  weight  of 
authority  in  the  United  States,  and  also  by  the  decision  of  the 
Court  of  Appeal  in  the  Province  of  Ontario,  of  the  King's  Bench 

,aFitz  Gibbon,  L.  J.,  pp.  513-14:  "It  has  been  held  at  the  trial  and  in  the 
King's  Bench,  that  the  Company,  in  doing  the  whole  business,  and  that 
Avery  and  Duncan  each  in  doing  his  own  part  of  it,  was  acting  on  a 
'privileged  occasion.'  We  assume  this  to  be  so,  and  we  do  not  desire  to 
anticipate  limitations  of  'privilege'  attaching  to  the  proper  conduct  of 
any  lawful  business.  But  we  reserve  our  judgment  upon  the  question 
whether  the  business  of  supplying  information  affecting  personal  character 
or  mercantile  status  is  privileged  on  the  ground  of  utility.  It  took  the 
Newspaper  Libel  Act  to  privilege  reports  of  matters  of  public  interest. 
'Stubbs  Gazette'  has  been  defended  as  being  merely  a  useful  means  of 
making  accessible  records  which  are  already  public.  Speaking  for  myself, 
'I  do  not  wish  prematurely  to  affirm  that  defamatory  matter,  disparaging 
the  character  or  credit  of  individuals,  is  published  on  a  privileged  oc- 
casion, merely  because  it  may  be  useful  that  information  upon  hearsay 
should  be  obtainable  from  people  who  make  a  trade  of  collecting  it  for 
reward."' 

144(iox>i)   3  Scotch  Session  Cases   (5th  Series)   408. 

^Session  Cases,  1911-12,  174.  Hamilton,  L.  J.,  who  endorses  Macintosh 
v.  Dun,  evidently  regards  Bayne  v.  Stubbs  as  in  accord  with  the  view 
prevailing  in  the  United  States.     See  L.  R.  [1913]  3  K.  B.  543. 

""L.  R.   [1908]   A.  C.  390. 
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Division  in  Ireland,  of  the  Supreme  Court  of  New  South  Wales, 
and  of  the  High  Court  of  Australia.147 

If  the  reasoning  in  this  paper  is  correct,  the  final  decision  in 
Macintosh  v.  Dun  is  indefensible  on  principle,  as  well  as  opposed 
to  the  great  weight  of  previous  authority. 

"'See  Macintosh  v.  Dun  (1005)  5  N.  S.  W.  St.  Rep.  708,  s.  c.  (1006) 
3  Commw.  L.  ,R.   (Australia)   1134. 

In  his  opinion  in  Greenlands  v.  Wilmshurst,  L.  R.  [1913]  3  K.  B.  507, 
543,  Hamilton,  L.  J.,  while  endorsing  Macintosh  v.  Dun,  admits  that  the 
decision  is  opposed  to  the  current  of  previous  authority  in  other  jurisdic- 
tions.    He   says : 

"After  very  careful  consideration,  the  Privy  Council  there  decided  to 
quit  the  current  of  decisions  which  had  been  running  the  other  way  for 
some  time." 

"In  Scotland,  Bayne  v.  Stubbs  (3  F.  408),  in  Ireland,  Fitzsimons  v. 
Duncan  (1908,  2  I.  R.  483,  at  pp.  498,  499),  where  the  observations  of 
Palles,  C.  B.,  are  very  weighty,  and  many  cases  in  Australia,  Canada,  and 
the  United  States,  had  held  that  the  communications  between  inquiry 
agencies  and  their  customers  are  made  on  privileged  occasions.  The  Privy 
Council  declared  the  English  rule  to  be  otherwise." 

In  Macintosh  v.  Dun,  Lord  Macnaghten  said  that  the  question  was 
bare  of  direct  English  authority. 

In  Greenlands  v.  Wilmshurst,  reference  is  made  to  the  case  of  David 
Jones  v.  Basma  House,  decided  by  the  English  Court  of  Appeal,  in  March, 
1907,  one  year  earlier  than  Macintosh  v.  Dun.  The  case  is  reported  in 
the  Shoe  and  Leather  Record,  and  is  stated  by  Hamilton,  L.  J.,  and 
Bray,  J.,  in  their  opinions  in  Greenlands  v.  Wilmshurst,  L.  R.  [1913] 
3  K.  B.  533,  549,  552-4.  The  association  in  Jones  v.  Basma  House  was  I 
identical  with  the  association  in  the  Greenlands  case,  except  in  one  re- 
spect, that  in  the  former  case  it  was  confined  to  the  members  of  one 
particular  trade  (the  boot  and  shoe  trade).  The  plaintiffs  admitted  that 
the  communication  was  privileged;  and  hence  the  question  of  privilege 
was  not  argued  by  counsel.  But  one,  if  not  two,  of  the  members  of  the 
court  thought  that  the  admission  was  in  conformity  with  the  law.  Cozens- 
Hardy,  M.  R.,  said:  "It  was  formally  admitted  in  the  Court  below,  and 
could  not  be  disputed,  that  the  alleged  libel  in  question  was  on  a  privileged 
occasion,  and  that  the  plaintiff  cannot  succeed  unless  he  can  establish 
express  malice."  And  it  would  seem  that  Fletcher  Moulton,  L.  J.,  enter- 
tained the  same  view.     See  L.  R.   [1913]  3  K.  B.  552-3. 

Jeremiah  Smith. 
Cambridge,  Mass. 


STATES'  RIGHTS  AND  THE  WEBB-KENYON 
LIQUOR  LAW. 

Thus  far  in  our  constitutional  history  the  delegation  to  the 
federal  government  of  the  power  to  regulate  interstate  commerce 
has  operated  without  a  serious  crippling  of  the  reserved  police 
rights  of  the  States,  excepting  in  the  single  case  of  intoxicating 
liquors.  As  to  this  one  subject-matter,  the  interstate  commerce 
clause,  intended  to  be  a  harmonizer  among  the  States,  has  been 
made  a  weapon  of  offense  by  which  liquor-producing  States  have 
compelled  prohibition  States  to  receive  intoxicating  liquors,  willy- 
nilly,  and  thus  have  made  the  enforcement  of  local  prohibition  laws 
substantially  impossible. 

So  there  has  arisen  what  amounts  to  a  direct  offensive  warfare 
by  the  federal  government  in  alliance  with  certain  States  against 
the  domestic,  social  and  economic  policies  of  other  States. 

The  Webb-Kenyon  Law  is  intended  to  stop  this  warfare,  and 
to  protect  the  prohibition  States  against  these  hostilities ;  and  either 
by  itself  or  by  its  natural  successors,  it  will  do  so,  unless,  as  con- 
tended, it  is  unconstitutional. 


The  Law  and  the  Veto. 

The  so-called  Webb-Kenyon  Liquor  Law1  finally  passed  Con- 
gress on  March  I,  19132  over  the  veto  interposed  by  President 
Taft  in  his  message  dated  the  preceding  day,3  stating  his  convic- 

An  Act  Divesting  intoxicating  liquors  of  their  interstate  character 
in  certain  cases. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  shipment  or 
transportation,  in  any  manner  or  by  any  means  whatsoever,  of  any 
spiritous,  vinous,  malted,  fermented,  or  other  intoxicating  liquor  of  any 
kind,  from  one  State,  Territory,  or  District  of  the  United  States,  or  place 
non-contiguous  to  but  subject  to  the  jurisdiction  thereof,  into  any  other 
State,  Territory,  or  District  of  the  United  States,  or  place  non-contiguous 
to  but  subject  to  the  jurisdiction  thereof,  or  from  any  foreign  country 
into  any  State,  Territory,  or  District  of  the  United  States,  or  place 
non-contiguous  to  but  subject  to  the  jurisdiction  thereof,  which  said 
spiritous,  vinous,  malted,  fermented,  or  other  intoxicating  liquor  is 
intended,  by  any  person  interested  therein,  to  be  received,  possessed,  sold, 
or  in  any  manner  used,  either  in  the  original  package  or  otherwise,  in 
violation  of  any  law  of  such  State,  Territory,  or  District  of  the  United 
States,  or  place  non-contiguous  to  but  subject  to  the  jurisdiction  thereof, 
:  is  hereby  prohibited."  37  Stat.  L.  699. 

*49  Cong.  Record,  4447. 

'Ibid.  4291-2. 
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tion  that  it  was  unconstitutional,  and  transmitting  an  opinion  of  t 
Attorney  General  to  the  same  effect.4 

The  gist  of  the  veto,  and  the  ultimate  foundation  of  all  the 
opinions  which  have  regarded  the  legislation  as  unconstitutional, 
is  succinctly  stated  in  the  following  paragraph  of  the  message : 

"One  of  the  main  purposes  of  the  union  of  the  States  under  the 
Constitution  was  to  relieve  the  commerce  between  the  States  of 
the  burdens  which  local  State  jealousies  and  purposes  had  in 
the  past  imposed  upon  it ;  and  the  interstate  commerce  clause  in 
the  Constitution  was  one  of  the  chief  reasons  for  its  adoption. 
The  power  was  there  conferred  upon  Congress.  Now,  if  to  the 
discretion  of  Congress  is  committed  the  question  whether  in  inter- 
state commerce  we  shall  return  to  the  old  methods  prevailing  before 
the  Constitution  or  not,  it  would  seem  to  be  conferring  upon  Con- 
gress the  power  to  amend  the  Constitution  by  ignoring  or  striking 
out  one  of  its  most  important  provisions. „  It  was  certainly  intended 
by  that  clause  to  secure  uniformity  in  the  regulation  of  commerce 
between  the  States.  To  suspend  that  purpose  and  to  permit  the 
States  to  exercise  their  old  authority  before  they  became  States, 
to  interfere  with  commerce  between  them  and  their  neighbors,  is 
to  defeat  the  constitutional  purpose." 

Two  fundamental  propositions  are  involved  in  this  position : 
The  first  proposition  (and  that  of  major  importance)  is  that 
even  in  the  zone  where  interstate  commerce  interests  collide  with 
state  police  interests,  Congress  has  no  discretion  to  determine  in 
any  given  instance  that  the  interstate  interest  is  in  fact  subordinate 
and  should  give  way  to  the  local  interests. 

The  second  proposition  is  that  Congress,  even  while  itself  regu- 
lating interstate  commerce  (rather  than  yielding  to  a  superior  con- 
flicting state  right)  cannot  vary  its  rules  according  to  local 
peculiarities,  but  must  impose  an  absolutely  uniform  rule  through- 
out the  whole  country.  The  authorities  which  seem  to  me  to  dispose 
of  the  first  proposition  necessarily  also  dispose  of  this  second  one 
and  therefore  I  shall  not  in  this  short  paper  give  it  separate  dis- 
cussion. 

II. 

The  Conflict  Prior  to  the  Webb-Kenyon  Act. 

This  conflict  between  the  Executive  and  Congress  was  a  crisis 
of  the  utmost  importance  in  a  struggle  which  has  been  going  on 
with  increasing  bitterness  between  the  state  police  power  over  the 

'Ibid.  4292-96. 
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social  and  economic  aspects  of  the  liquor  traffic,  and  the  federal 
power  over  its  interstate  commercial  aspects. 

In  1847,  the  first  decisions  of  the  Supreme  Court  recognized 
the  supremacy  of  the  state  police  power,  in  the  absence  of  any  para- 
mount assertion  to  the  contrary  by  Congress  ;5  but  forty  years  later, 
these  cases  were  overruled,  and  the  interstate  commerce  aspect  was 
held  to  be  presumably  controlling  (in  the  absence  of  Congressional 
action  to  the  contrary),  the  Court  saying  that:  "So  long  as  Con- 
gress does  not  pass  any  law  to  regulate  it,  or  allowing  the  States 
so  to  do,  it  thereby  indicates  its  will  that  such  commerce  shall  be 
free  and  untrammelled."6 

Immediately  upon  the  decision  of  Leisy  v.  Hardin,1  Congress 
undertook  to  release  the  state  police  power  by  passing  the  Wilson 
Act  of  August  8,  18908  divesting  liquor  shipments  of  their  inter- 
state commerce  character  "upon  their  arrival"  within  the  respective 
States. 

Re  Rahrer9  upheld  this  act  as  constitutional,  but  Rhodes  v. 
Iozva10  largely  destroyed  its  practical  value  by  construing  the  word 
"arrival"  to  mean  not  physical  arrival  within  the  State  but  com- 
mercial arrival  by  delivery  to  the  consignee. 

Now,  after  a  long  campaign,  largely  devoted  to  the  solution  of 
constitutional  objections,  the  Webb-Kenyon  Act  finally  puts  the 
federal  government  on  the  side  of  the  local  police  rather  than  in 
hostility  to  it.    That  is,  it  does  so  unless  it  is  unconstitutional. 

III. 

The  Disputed  Zone. 

The  issue  existing  throughout  this  struggle  and  presented  head- 
on  and  most  forcibly  by  the  veto,  goes  very  deep  into  the  relations 
between  the  delegated  federal  powers  and  the  reserved  States' 
Rights.  Indeed,  I  doubt  if  so  momentous  a  question  of  States' 
Rights,  other  than  that  of  the  Civil  War,  has  ever  arisen  under  our 
Constitution. 

Conflict  between  interstate  commerce  power  and  local  police 
power  was,  of  course,  to  have  been  expected,  for  inevitably  there 

*The  License  Cases  (1847)  5  How.  504. 

"Leisy  v.  Hardin   (i8qo)    135  U.  S.  100,  109- no.     See  also  Bowman  v. 
Chicago  etc.  Ry.  Co.  (1888)  125  U.  S.  465,  493- 
7(i8oo)    135  U.   S.   100. 
'26  Stat.  L.  313. 
•(1801)   140  U.  S.  545- 
"(1897)   170  U.  S.  412. 
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is  a  zone  in  which  they  must  collide ;  and  of  course  as  in  all  such 
cases,  the  collisions  may  be  with  any  degree  of  force  on  the  one  side 
or  the  other.  In  some  instances  the  general  commercial  interest 
may  be  so  vastly  preponderant  in  relative  importance,  that  the  local 
police  interest  is  negligible;  on  the  other  extreme,  the  local  police 
interest  may  have  a  similarly  overwhelming  preponderance  over 
any  possible  commercial  interest,  whether  local  or  interstate;  and 
between  the  two  extremes  there  are  all  possible  degrees  of  means. 

What  is  the  law  of  this  zone? 

The  veto  message  says  flatly  and  without  reservation,  that  under 
the  Constitution,  every  inch  of  this  middle  field,  up  to  the  extreme 
limit  in  which  any  interstate  commerce  exists  in  any  degree,  must 
be  governed  exclusively  by  the  general  commercial  aspects,  and 
regardless  of  consequences  to  the  States.  Not  even  Congress,  it 
is  said,  can  recognize  any  vital  necessity  of  a  locality,  however  great, 
as  against  a  general  commercial  interest,  however  trifling. 

To  be  concrete,  let  us  put  a  hypothetical  case :  Suppose  a  State 
happens  to  have  a  population  in  which  say  40  per  cent,  of  the  males 
are  so  constituted  by  racial  or  other  peculiarity  (as,  for  instance, 
Indians)  as  to  be  incapable  of  self-control  in  the  presence  of  intoxi- 
cating liquor.  They  are  insistent  to  get  it,  and  having  got  it,  they 
go  mad,  break  bounds,  burn,  kill,  ravish.  The  state  government, 
to  meet  these  local  conditions,  prohibits  the  domestic  manufacture, 
carriage,  and  sale  of  such  liquor,  and  seeks  to  keep  it  out  altogether 
so  that  it  may  not  be  within  reach  of  these  people.  Hostile  to  this 
local  human  necessity — amounting  in  the  hypothetical  case  to  the 
highest  necessity  of  self-preservation — is  a  general  interest  of  in- 
terstate commerce  in  the  way  of  trade,  which  seeks  money  profit  by 
selling  this  intoxicating  liquor  within  the  State  and  to  this  popu- 
lation. 

The  proposition  of  the  veto  is  that,  the  traffic  being  indisputably 
commercial  and  indisputably  interstate,  the  local  police  power  must 
yield  to  it,  whatever  the  will  of  Congress  and  whatever  the  con- 
sequences. 

Instantly  it  is  evident  that  we  have  here  such  an  inconsistency 
between  governmental  functions  and  the  subject-matter  on  which 
they  operate,  as  necessarily  means  disharmony  and  may  prove 
seriously  disastrous ;  for  obviously,  serious  friction  must  result  if 
the  powers  of  government  are  so  thrown  out  of  gear  with  the 
human  necessities  of  the  governed. 
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IV. 

The  Inherent  Predominance  of  the  State  Interest. 

In  considering  the  legal  question,  we  are  not  directly  concerned 
with  the  solution  of  the  question  of  fact  whether  Congress  was 
right  or  wrong  in  estimating  the  domestic  state  interest  to  be  of 
higher  importance  than  the  interstate  commerce  interest  in  this  par- 
ticular matter.  Our  problem  is  whether  Congress  has  any  dis- 
cretion whatever  to  yield  to  the  state  police  power  at  all,  in  any 
event ;  in  other  words,  whether  it  has  power  to  give  the  state  police 
interest  recognition  as  superior,  where  in  its  judgment  it  decides 
that,  in  fact,  it  is  superior. 

But  it  may  be  illuminating  to  point  out  in  passing  that  our  actual 
experience  in  reference  to  the  liquor  question,  has  demonstrated 
overwhelmingly  the  unpractical  character  of  this  construction  of 
our  Constitution. 

Ever  since  the  Supreme  Court  reversed  the  License  Cases11  and 
said  in  Bowman  v.  Railway,12  and  Leisy  v.  Hardin,15  that  the  com- 
mercial aspect  of  the  liquor  traffic  must  predominate  over  its  local 
human  aspect  (until  Congress  should  declare  the  contrary)  our 
experience  has  been  a  constant  demonstration  of  the  insistent  and 
overwhelming  predominance  of  the  local  human  aspect  over  the 
other. 

Instantly  upon  the  promulgation  of  this  interpretation  of  the 
silence  of  Congress,  it  was  repudiated  by  Congress  itself  in  the 
Wilson  Act,  and  indeed  it  was  plainly  at  variance  with  the  Con- 
gressional acquiescence  of  forty  years  in  the  earlier  decision  of 
the  Liquor  Cases. 

From  that  time  on,  the  local  policies  regarding  the  effect  of 
alcoholic  liquors  upon  public  health  and  morals  and  economic  wel- 
fare, and  upon  state  finance,  simply  would  not  and  could  not  yield 
to  any  rights  of  interstate  commerce ;  and  their  struggle  for  recog- 
nition in  Congress  has  been  incessant  and  finally  overwhelming 
even  in  the  face  of  the  constitutional  objections  which  have  been 
urged  with  such  insistence  and  such  power. 

This  conquest  of  States'  Rights  in  Congress  is  not  surprising, 
for  it  is  fundamentally  inherent  in  the  situation  that  the  state 
rights  as  to  this  subject-matter  are   superior.     The  commercial 

"(1847)  5  How.  504. 
"(1888)  12s  U.  S.  465. 
u(i8oo)    135  U.  S.  100. 
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features  of  the  traffic  are  necessarily  merely  incidental  to  the  im- 
mediate consumption  of  the  goods  upon  their  arrival  within  the 
receiving  State ;  and  this  consumption  is  concededly  a  thing  which 
the  State  under  its  reserved  police  power,  can,  in  its  wisdom, 
totally  prohibit.14  Aside  from  the  use  of  liquor  there  is  no  object 
of  commerce  in  it,  and  unless  the  federal  government  has  an  in- 
terest in  compelling  the  State,  against  its  will,  to  submit  to  the  use, 
it  can  have  no  concern  in  compelling  the  State  to  receive  the  liquor. 
As  mere  commerce  dissociated  from  injury  to  local  institutions,  the 
shipment  is  fruitless  and  not  worth  federal  attention. 

In  other  words,  to  attempt,  with  reference  to  such  a  subject- 
matter,  as  was  attempted  in  Leisy  v.  Hardin,16  to  draw  a  line  be- 
tween interstate  commerce  and  local  police  at  the  point  where  the 
liquors  become  "mingled  in  the  common  mass  of  property  in  the 
State"  is  a  palpable  absurdity,  because  as  to  such  articles  the 
"mingling"  is  not  into  any  "common  mass  of  property  in  the 
State"  but  into  the  stomachs  of  the  citizens — precisely  the  point 
at  which  the  state  interest  becomes  the  most  vital. 

Indeed,  the  very  same  reasoning  which  has  led  the  prohibition 
States  themselves  to  subordinate  their  own  mfrastate  commercial 
interests  to  the  police  power,  demonstrates  the  essential  subordi- 
nation of  the  interstate  commerce  interest  to  that  power. 

And,  finally,  the  result  of  the  insistence  upon  the  interstate  com- 
merce feature  of  this  traffic  inevitably  involves  an  exercise  by  Con- 
gress itself  of  strictly  domestic  police  power — through  the  conse- 
quent veto  of  the  local  policies  in  purely  domestic  matters. 

V. 
The  Past  Government  of  the  Disputed  Zone. 

Notwithstanding,  then,  this  inevitable  supremacy  in  actual  im- 
portance of  the  state  police  power,  is  it  in  accordance  with  the  Con- 
stitution that  Congress  must  still  endeavor  to  enforce  a  false  and 
artificial  supremacy  of  the  interstate  commerce  interest,  whatever 
the  cost  to  the  prohibition  States?  Is  it  the  supreme  law  of  this 
country  that  the  middle  zone  which,  in  fact,  includes  both  inter- 
state commerce  interests  and  local  police  interests,  is  nevertheless, 
from  the  government  point  of  view,  exclusively  a  zone  of  inter- 
state commerce  and  to  be  ruled  exclusively  by  a  single  commercial 

"Mugler  v.  Kansas  (1887)   123  U.  S.  623,  662. 
I5(i89o)   135  U.  S.  100,  124. 
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regulation,  uniform  throughout  its  extent  and  without  concessions 
to  local  necessities  and  peculiarities? 

It  would  seem  that  the  contrary  view  has  hitherto  prevailed. 

Two  decisions  of  the  Supreme  Court  appear  to  go  even  further 
than  the  question  relative  to  the  Webb-Kenyon  Act  requires.  In 
Rasmussen  v.  Idaho16  it  was  held  that  even  in  the  absence  of  any 
legislation  by  Congress  the  state  police  regulations  were  applicable 
to  shipments  of  diseased  cattle  in  interstate  commerce.  And  in 
Plumley  v.  Massachusetts11  the  same  thing  was  held  in  regard  to 
oleomargarine  misbranded  as  butter.  Both  these  cases  directly 
involved  the  constitutional  condition  of  the  intermediate  zone  in 
which  interstate  commerce  interests  and  local  interests  conflict; 
and  they  both  necessarily  deny  the  proposition  that  that  intermedi- 
ate zone  is  to  be  dealt  with,  under  our  Constitution,  exclusively 
from  the  point  of  view  of  interstate  commerce. 

In  neither  of  these  instances  had  Congress  itself  declared  that 
the  interstate  commerce  interest  should  be  subordinated,  but  the 
Court  considered  that  it  was  so  obviously  subordinate  that  Con- 
gress must  have  intended  it  to  be  so.  We  can  perceive  no  differ- 
ence between  this  decision  and  a  case  involving  the  present  Act 
excepting  that  in  the  present  Act  we  have  the  judgment  of  Con- 
gress itself  upon  this  question  of  fact.  Surely  the  courts  have  no 
power  to  overrule  the  conclusion  of  Congress  in  such  a  matter 
;  (unless,  of  course,  it  is  palpably  irrational  and  arbitrary).18 

As  I  say,  these  two  cases  go  beyond  the  exigencies  of  the 
present  because  they  recognize  the  subordination  of  interstate 
commerce  to  state  police  even  without  any  declaration  of  Congress ; 
whereas  here  Congress  has  plainly  promulgated  its  will. 

There  have  been,  also,  a  number  of  instances  in  the  past  in 
which  Congress  has  itself  indicated  its  recognition  of  local  interests 
as  superior  to  the  general  commercial  interests  within  the  zone  we 
are  discussing,  and  never  before  has  its  power  been  denied. 

CM(iooi)  181  U.  S.  198. 
"(1894)  i55  U.  S.  461. 
MSee   Mr.   Justice   Catron   in   The  License   Cases    (1847)    5   How.   504, 
;  and  see  Thayer's  Legal  Essays,  p.  36,  note,  in  which  the  point  is  stated 
as  follows : 

"The  question  whether  or  not  a  given  subject  admits  of  only  one 
uniform  system  or  plan  of  regulation  is  primarily  a  legislative  question, 
'not  a  judicial  one.  For  it  involves  a  consideration  of  what,  on  practical 
grounds,  is  expedient,  possible,  or  desirable ;  and  whether,  being  so  at 
pne  time  or  place,  it  is  so  at  another.  *  *  *  It  is  for  Congress  and  not 
for  the  courts, — except,  indeed,  in  the  sense  that  the  courts  may  control 
i  legislative  decision,  so  far  as  to  keep  it  within  the  bounds  of  reason,  of 
rational  opinion." 
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For  instance,  acts  passed  in  1796  and  179919  required  federal 
officers  to  aid  in  the  enforcement  of  state  health  and  quarantine 
laws,  and  were  upheld  obiter  by  Chief  Justice  Marshall  in  Gibbons 
v.  Ogdcn.20 

The  Criminal  Code21  forbids  the  carriage  in  interstate  com- 
merce of  game  killed  in  violation  of  state  laws,  and  has  been  sus- 
tained by  Rupert  v.  United  States.22 

The  sale  of  oleomargarine  was  subjected  to  the  operation  of 
state  laws  by  32  Stat.  L.  193,  which  was  upheld  in  United  States 
V.  Green.23 

States  were  permitted  to  regulate  or  prohibit  the  importation, 
sale  or  consumption  of  nitroglycerine  by  R.  S.  §  4280,  and  the 
validity  of  the  section  has  not  been  doubted. 

The  Pure  Food  Law24  prohibits  the  resale  of  libelled  foods  in 
violation  of  any  law  of  the  State  wherein  they  are  situated. 

In  accord  with  the  general  policy  of  these  acts  and  decisions 
(though  perhaps  directly  founded  upon  the  peculiar  provision  of 
the  Constitution  concerning  the  temporary  state  control  of  the 
slave  traffic)  was  the  dictum  of  Chief  Justice  Marshall  in  the  Brig 
Wilson,25  approving  the  constitutionality  of  the  Act  of  180328 
which  forbade  the  bringing  of  negroes  into  any  State,  the  laws  of 
which  would  prohibit  such  importation. 

Indeed,  even  in  the  pure  field  of  interstate  commerce  itself, 
where  it  is  unmixed  with  conflicting  state  powers,  (and  so  clear 
of  the  zone  of  disputed  jurisdiction),  the  power  of  Congress  to 
adopt  and  recognize  and  even  permit  local  state  regulation  in  lieu 
of  uniform  national  regulation,  was  recognized  very  early  in  our 
history  and  has  not  since  been  denied. 

This  was  in  Cooley  v.  Board  of  Port  Wardens27  where  the  Act 
of  Congress  of  August  7,  1796,  authorizing  the  States  to  enact 
pilot  laws  applicable  to  interstate  commerce,  was  upheld,  although 
this  expressly  permitted  state  legislative  action  upon  a  subject- 
matter  which  was  purely  interstate  commerce  and  contained  no  ele- 

*1  Stat.  L.  474,  619. 

"(1824)  22  U.  S.  1,  205. 

*§§  242,  243,  244. 

*(C.  C.  A.  1910)  181  Fed.  87. 

"(D.  C.  1905)  137  Fed.  179,  188. 

"Act  of  June  30,  1906,  §  10. 

"(1820)    1    Brockenborough,   423,   437. 

"2  Stat.  L.  205. 

"(1851)  12  How.  299. 
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ment  of  state  police.  In  other  words,  the  Supreme  Court  here  dis- 
tinctly recognized  that  on  the  outer  edges  of  the  field  of  unmixed 
interstate  commerce  itself,  the  recognition  of  varying  local  pecu- 
liarities was  not  inconsistent  with  the  Constitution.  A  fortiori 
this  is  true  within  the  disputed  zone. 

And  within  other  fields  of  the  delegated  powers  of  Congress  the 
same  principle  has  been  recognized,  though  the  argument  that  the 
delegation  of  the  power  implies  a  mandate  of  uniformity  would 
seem  equally  applicable  to  them :  for  example,  Criminal  Code  U.  S. 
§  229  adopting  state  laws  for  offences  on  federal  reserved  lands ; 
the  Act  of  August  19,  191 1,  providing  for  publicity  of  campaign 
contributions,  adopting  the  state  laws  as  to  the  amount  of  such 
contributions  which  may  be  received ;  R.  S.  §  914,  in  which  the 
practice  of  the  federal  courts  was  made  to  conform  to  that  of  the 
various  States;  and,  an  instance  far  beyond  the  necessities  of  the 
present  case,  the  decision  in  Hanover  National  Bank  v.  Moyses,2* 
where  the  adoption  by  Congress  of  the  local  state  rules  and  differ- 
ences in  some  portions  of  the  bankruptcy  field  was  held  to  be  within 
its  power  notwithstanding  the  explicit  requirement  of  the  Consti- 
tution that  the  bankruptcy  legislation  should  be  "uniform."  It 
need  hardly  be  stated  that  the  Constitution  nowhere  requires  in 
any  express  terms  that  interstate  commerce  shall  be  uniform ;  but 
if  it  did,  the  decision  of  the  Supreme  Court  in  this  case  could 
hardly  be  distinguished  upon  the  point  raised  against  the  Webb- 
Kenyon  Act. 

VI. 

The  Dilemma  of  Congress. 

If,  as  contended,  Congress  has  no  power  in  this  situation  ex- 
cepting to  control  this  field  by  a  rigidly  uniform  rule  applicable  to 
the  whole  country,  then  it  is  obvious  that  Congress  is  in  a  most 
serious  dilemma: — It  must  either  continue  to  force  the  "dry" 
States  to  be  "wet,"  or  it  must  force  the  "wet"  States  to  be  "dry." 
It  cannot  (in  that  event)  take  its  hands  off  and  allow  the  States  to 
enforce,  free  of  federal  interference,  their  local  views  of  health 
and  morality  and  their  local  estimate  of  their  financial  necessities. 

Surely  no  more  serious  question  of  States'  Rights  has  been 
raised  since  the  Civil  War. 

Winfred  T.  Denison. 

Manila. 

"(1902)  186  U.  S.  181. 
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NOTES. 


Constitutionality  of  Webb-Kenyon  Act. — The  failure  of  the  Com- 
merce Clause  to  intimate  whether  or  not  the  power  of  Congress  over 
interstate  commerce  is  exclusive  has  led  the  courts  to  evolve  the 
doctrine  that  as  to  matters  lending  themselves  to  local  control1  or  as 
to  certain  subjects  of  police  regulation,2  the  States  may  legislate,  in 
the  absence  of  federal  action,  although  interstate  commerce  is  indi- 
rectly affected;  but  as  to  subjects  national  in  character,  admitting 
of  and  requiring  uniformity  of  regulation,  the  jurisdiction  of  Congress 
is  exclusive.8   The  right  of  a  State  to  regulate  the  traffic  in  intoxicat- 

^ooley  v.  Port  Wardens  (1851)  12  How.  299,  319. 

2Hennington  v.  Georgia  (1896)  163  U.  S.  299;  Gladsden  v.  Minnesota 
(1897)  166  U.  S.  427;  Smith  v.  Alabama  (1888)  124  U.  S.  465. 

'See  Gibbons  v.  Ogden  (1824)  9  Wheat.  1;  Robbins  v.  Shelby  Taxing 
District  (1887)  120  U.  S.  489;  Bowman  v.  Chicago,  etc.,  Ry.  (1888)  125 
U.  S.  465;  Covington,  etc.  Bridge  Co.  v.  Kentucky  (1894)  154  U.  S.  204. 
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ing  liquor  within  its  borders  -was  early  sustained,4  and  in  the  License 
Cases5  considerable  power  on  the  part  of  the  States,  in  the  absence 
of  congressional  action,  was  recognized.  But  in  Bowman  v.  Chicago, 
etc.  By.6  the  License  Cases  were  overruled,  in  so  far  as  they  permitted 
the  States  to  regulate  interstate  commerce;  and  in  Leisy  v.  Hardin" 
it  was  decided  that  so  long  as  the  shipment  remained  in  the  original 
package  the  state  law  could  not  attach.  It  was  suggested  in  the  last 
two  cases  that  by  express  congressional  permission  the  States  might 
be  admitted  into  the  field  which  had  up  to  that  time  been  held  subject 

j  to  the  jurisdiction  of  Congress  alone.8  Shortly  thereafter,  Congress, 
apparently  acting  upon  these  dicta,  passed  the  Wilson  Act.9 

The  constitutionality  of  the  act  was  attacked  on  the  ground  that 
it  was  a  concession  to  the  States  of  power  exclusively  vested  in 
Congress.    This  was  denied  by  the  Supreme  Court  in  In  re  Bahrer,10 

\    where  the  act  was  upheld  as  the  enunciation  of  a  uniform  rule  that 

I  intoxicating  liquor  shall  be  divested  of  its  interstate  commerce  charac- 
ter at  an  earlier  period  than  would  otherwise  be  the  case.11  It  was 
held  that  the  point  at  which  the  divesting  would  occur  was  the  arrival 
of  the  goods  in  the  consignee's  hands,12  and  that  its  sale  thereafter 

'  could  be  regulated  by  the  States.  The  attempt  might  have  been  made 
to  support  this  act  under  the  federal  power  to  exclude  obnoxious 
articles  from  interstate  commerce;  but  this  would  have  involved  an 
adoption  as  the  test  for  exclusion  of  the  state  law  to  cover  the  portion 
of  the  interstate  journey  after  the  liquor's  arrival.13  It  would  seem 
that  Congress  has  no  power  to  declare  that  during  one  portion  of  its 
interstate  journey  a  shipment  is  not  in  interstate  commerce,  for  this 
amounts  to  construing  the  Constitution.  In  either  view,  it  is  incon- 
sistent to  insist  that  the  power  of  Congress  over  interstate  commerce 
in  subjects  of  national  scope  is  exclusive  in  that  no  State  can  be  ad- 
mitted into  the  field,  and  then  to  sanction  the  adoption  by  Congress 
of  a  rule  which  in  operation  would  not  be  uniform.  The  only  explana- 
tion of  the  Wilson  Act  is  that  Congress  permitted  the  State  to  regu- 
late a  portion  of  the  liquor's  interstate  journey. 

Wlugler  v.  Kansas   (1887)   123  U.  S.  623. 

•(1847)   5  How.  504. 

'Supra. 

7(i8qo)  135  U.  S.  100,  119. 

'Bowman  v.  Chicago,  etc.  Ry.,  supra,  pp.  485,  493;  Leisy  v.  Hardin, 
supra,  pp.  109,  119,  124,  125;  see  also  Lyng  v.  Michigan  (1890)  135  U.  S. 
161. 

•26   U.    S.    Stat,    at    L.   3I3-    The    act   provided   that    "all    intoxicating 

liquors    *    *    *    transported  into  a   State    *    *    *    or  remaining  therein 

for  use,   consumption,   sale   or   storage   shall,   upon   arrival   in   such   State 

r*    *    *    be  subject  to  the  operation  and  effect  of  the  laws  of  such  State 

.enacted  in  the  exercise  of  the  police  power    *    *    *    as  if  produced  therein". 

"(1891)   140  U.  S.  545- 

"The  act  had  been  upheld  squarely  on  the  dicta  above  referred  to.  In  re 
Van  Vliet  (C.  C.  1800)  43  Fed.  761. 

"Rhodes  v.  Iowa  (1898)   170  U.  S.  412. 

"The  Lacey  Act.  31  U.  S.  Stat,  at  L.  187,  excluding  from  interstate  com- 
merce game  killed  in  violation  of  the  laws  of  the  State,  has  been  referred 
.to  as  an  analogous  adoption  of  state  law.  But  the  validity  of  this  act  is 
based  upon  the  peculiar  nature  of  the  State's  ownership  of  animals  ferae 
naturae.     See  Rupert  v.  United  States  (C.  C.  A.  1910)  181  Fed.  87. 
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The  Webb-Kenyon  Act  of  191314  prohibits  the  shipment  into  a 
State  of  intoxicating  liquor  which  is  intended  by  any  person  inter- 
ested therein  to  be  received,  possessed,  sold  or  used  in  violation  of 
any  law  of  such  State.  This  law,  also,  is  sought  to  be  harmonized 
with  the  theory  of  absolute  exclusiveness  by  contending  that  the  test 
for  the  prohibition  of  an  interstate  shipment  of  liquor  which  Congress 
has  thereby  created  is  a  uniform  one,15  that  is,  a  rule  of  intent.16  But, 
in  effect,  Congress  is  not  prescribing  a  uniform  rule  of  intent  but  is 
leaving  it  to  the  various  States  to  determine  whether  or  not  liquor 
intended  to  be  "received,  possessed,  sold,  or  used"  shall  be  admitted 
within  their  borders.17  And  the  court  in  Orier  v.  State  (Del.  1913) 
88  Atl.  579,  in  sustaining  the  Webb-Kenyon  Act,  seems  in  error,  in 
reasoning  that  it  can  be  sustained  consistently  with  the  doctrine  of 
absolute  exclusiveness  over  national  subjects  in  that  it  provides  a 
uniform  rule  of  prohibition.  It  would  seem  preferable  to  hold  squarely 
that  Congress  may  decide,  in  its  discretion,  that  uniformity  as  to  a 
certain  subject  of  interstate  commerce  of  national  scope  is  unneces- 
sary and  thereby  admit  the  States  into  the  field;  and  that  its  discretion, 
if  reasonably  exercised,  will  be  upheld.18 


Marshaling  of  Securities. — In  adjudicating  the  claims  of  two 
creditors  to  a  res  in  which  one  has  a  claim  to  the  whole  while  the 
other's  interest  is  only  in  a  part,  it  is  established  in  equity  that  the 
prior  claimant,  having  recourse  to  two  funds,  must  first  satisfy  his 
demand  out  of  that  property  of  the  debtor  which  the  other  cannot 
reach.1  The  rule  can  never  be  invoked  to  prejudice  the  prior  creditor,2 
but  if  he  should  resort  to  the  doubly  charged  fund  when  he  can  amply 
satisfy  himself  out  of  that  which  is  singly  liable,  the  subsequent  de- 
mandant will  be  subrogated  pro  tanto  to  the  other's  rights  in  the 
singly  charged  fund.3  It  follows  from  this  doctrine  that  one  who 
purchases  a  part  of  the  premises  from  the  mortgagor  without  actual  | 
notice  of  the  encumbrance,  and  neither  assumes  nor  takes  subject  %& 

u37  U.  S.  Stat,  at  L.  699. 

"The  argument  is  similar  to  that  used  to  justify  the  adoption  by  Congress 
in  the  Bankruptcy  Act  of  1898  of  the  state  laws  as  to  exemptions.  See 
Hanover. Bank  v.  Moyses  (1902)  186  U.  S.  181.  But  it  was  unnecessary  to 
strain  the  meaning  of  uniformity,  since  it  had  been  repeatedly  held  that  the 
power  of  the  States  over  bankruptcy  was  concurrent.  Sturges  v.  Crown- 
inshield  (1819)  4  Wheat.  122;  Ogden  v.  Saunders  (1827)   12  Wheat.  213. 

"Intent  as  a  test  for  exclusion  has  been  sustained  as  to  the  transportation 
of  women  for  immoral  purposes.  Hoke  v.  United  States  (1913)  227  U.  S. 
308. 

"This  is  emphasized  by  the  fact  that  the  act  prescribes  no  penalty  and  no 
means  for  its  enforcement. 

uSee  Thayer,  Cases  on  Constitutional  Law,  2190,  note. 

*4  Pomeroy,  Eq.  Juris.  (3rd  ed.)  §  1414.  It  has  been  said  that  if  the 
"single"  creditor  is  himself  bound  to  the  "double"  creditor  and  the 
primary  liability  is  personal,  the  former  cannot  have  the  assets  marshaled 
as  against  the  latter.  See  Dolphin  v.  Alyward  (1870)  L.  R.  4  Eng.  &  Ir. 
App.  Cas.  486,  505. 

2i  Story,  Eq.  Juris.  (13th  ed.)  §  633. 

"Slade  v.  Van  Vechten  (N.  Y.  1844)   11  Paige  21. 
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the  mortgage,4  acquires  the  right  to  have  the  land  which  is  retained 
by  the  mortgagor  subjected  first  to  the  satisfaction  of  the  mortgage.5 
The  justification  for  casting  the  burden  of  the  mortgage,  as  between 
the  grantor  and  grantee,  upon  the  land  retained  by  the  former  rests 
upon  the  form  of  the  conveyance,6  since  the  grantor's  failure  to  men- 
tion the  liability  upon  the  land  is  assumed  to  indicate  that  he  will  save 
the  grantee  harmless.  Therefore,  some  authorities  deem  it  essential 
that  the  transfer  be  made  by  warranty  deed,7  while  others  are  not  so 
exacting.8 

While  this  is  a  fair  disposition  of  the  rights  of  the  immediate 
parties,  a  difficulty  is  encountered  when  the  junior  creditor  in  the 
doubly  charged  property  invokes  this  doctrine  of  marshaling  after  the 
debtor  has  conveyed  away  that  part  of  his  property  upon  which  there 
is  only  a  single  encumbrance.9  The  right  to  marshal  in  such  a  case 
is  often  enforced  against  the  grantee  as  an  equity,  upon  the  ground 
that  by  the  record  of  the  two  encumbrances  he  is  charged  with  notice 
of  the  equitable  relations  of  the  parties.10  Similarly  successive  mort- 
gagees or  grantees  of  separate  parcels  upon  all  of  which  there  is  a 
paramount  encumbrance,  generally  hold  their  property  liable  to  that 
obligation,  in  the  inverse  order  of  acquisition.  The  theory  is  that  each 
by  his  conveyance  has  acquired  the  equity  to  first  subject  the  land  re- 
maining in  the  hands  of  the  common  grantor  to  the  first  mortgage,  and 
as  between  the  respective  transferees  priority  in  time  determines  the 
strength  of  their  equities.11  But  the  contrary  view  regards  marshaling 
as  a  mere  equitable  adjustment  of  the  order  in  which  the  property 
shall  be  subjected  to  the  respective  claims.  Its  application,  therefore, 
depends  upon  the  interests  existing  at  the  time  of  its  invocation.12 
This  is  the  theory  adopted  in  England;13  and  consequently  the  suc- 
cessive transferees  are  made  to  contribute  ratably  to  the  satisfaction 
of  the  prior  encumbrance.     This  result  is  sometimes  supported  upon 

*2  Jones.  Mortgages  (6th  ed.)  §  1625;  see  note  to  Chancellor  of  New 
Jersey  v.  Towell  (N.  J.  1912)  39  L.  R.  A.  [n.  s.]  359,  361;  but  see  Hall 
v.  Morgan  (1883)  79  Mo.  47,  which  decided  that  the  words  "subject  to" 
merely  imposed  a  liability  which  the  law  would  have  placed  on  the  land 
had  the  words  been  omitted. 

*3  Pomeroy,  Eq.  Juris.  (3rd  ed.)  §  1224;  2  Jones,  Mortgages  (6th  ed.) 
§  1620;  see  Ingalls  v.  Morgan  (1854)  10  N.  Y.  178,  186.  Even  where  the 
grantor's  remaining  property  is  within  another  jurisdiction  it  has  been 
sold  first  to  satisfy  the  mortgage.    Welling  z:  Ryerson  (1893)  94  N.  Y.  98. 

'Where  the  grantee  takes  subject  to  the  mortgage  his  interest  is 
rendered  primarily  liable  to  the  mortgagee.  Johnson  v.  Zink  (1873) 
51  X.  Y.  333:  see  note  to  Boone  v.  Clark  (111.  1889)  5  L.  R.  A.  276,  281. 

T3  Pomeroy,  Eq.  Juris.  (3rd  ed.)  §  1225;  see  Murray  v.  Fox  (1887) 
104  N.  Y.  382,  393. 

'See  Jackson  v.  Condict  (i8q8)  57  N.  J.  Eq.  522. 

92  Story,  Eq.  Juris.    (13th  ed.)    §  1233. 

"Conrad  v.  Harrison  (Va.  1832)  3  Leigh  532;  Robeson's  Appeal 
(1888)   117  Pa.  628;  Boucher  v.  Smith   (Up.  Can.  1862)  9  Grant  Ch.  347. 

"27  American  Law  Reg.  [n.  s.]  739.  753;  2  Jones,  Mortgages  (6th  ed.) 
§  1621.  This  result  is  not  based  on  contract.  See  Meek  v.  Thompson 
'(1897)  99  Tenn.  732. 

"Green  v.  Ramage  (1849)  18  Oh.  428;  Gillian  v.  McCormack  (1887) 
85  Tenn.   597. 

"Barnes  v.  Racster  (1842)  1  Y.  &  Coll.  *40i ;  cf.  Going  9.  Farrell 
(1814)   Beatty  472. 


334  COLUMBIA  LAW  REVIEW. 

the  unsatisfactory  ground  that  a  subsequent  creditor  by  failing  to  take 
an  express  collateral  charge  is  presumed  to  consent  to  the  debtor's 
dealing  with  the  property  as  singly  encumbered.14 

Newby  v.  Fox  (Kan.  1913)  133  Pac.  890,  presented  a  very  inter- 
esting situation  for  the  application  of  the  principle  of  marshaling. 
N,  having  executed  a  mortgage  upon  his  farm,  sold  it  to  M,  who 
assumed  payment  of  the  mortgage  and  gave  N  a  second  mortgage  on 
a  part  of  the  farm.  The  rest  of  the  land,  after  several  transfers  sub- 
ject to  both  mortgages,  came  into  the  hands  of  B,  subject  to  only  36 
per  cent,  of  the  first  mortgage.  Upon  foreclosure  of  both  mortgages 
N  claimed  the  right  to  compel  the  holder  of  the  first  mortgage  to 
satisfy  as  much  of  his  claim  as  possible  out  of  the  fund  derived  from 
the  sale  of  the  land  owned  by  B  before  resorting  to  the  part  by 
which  the  two  mortgages  were  secured.  The  court  upheld  N's  con- 
tention despite  the  fact  that  he  was  personally  liable  to  the  first  mort- 
gagee,15 and  notwithstanding  B's  position  as  purchaser  subject  to  but 
36  per  cent,  of  the  first  encumbrance.  This  decision  is  the  logical 
result  of  treating  the  right  to  marshal  as  an  equity,  but  it  cannot  be 
justified  if  that  right  is  considered  as  a  mere  device  of  equity  for 
determining  the  order  and  method  of  satisfaction  of  several  over- 
lapping claims.  Since  the  rule  is  invoked  purely  in  the  interest  of 
justice,  the  view  of  marshaling  which  will  secure  the  fairest  distri- 
bution of  the  debtor's  property  should  be  adopted.16  And  rather  than 
to  place  the  entire  burden  of  the  first  mortgage  upon  the  singly  en- 
cumbered tract  it  would  be  more  equitable  to  compel  the  respective 
parcels  to  contribute  each  its  ratable  share.17 


Vested  Rights  and  Stare  Decisis. — When  the  highest  court  of  a 
State  has  several  times  decided  that  a  plaintiff  under  a  given  state  of 
facts  has  a  cause  of  action  does  a  subsequent  decision  in  a  case  upon 
"all  fours"  with  the  previous  cases,  that  the  plaintiff  has  no  cause  of 
action,  deprive  the  latter  of  a  right,  and  if  so,  can  he  under  the  Federal 
Constitution  secure  a  revision  of  the  state  decision  by  the  Supreme 
Court?1  This  question  is  suggested  by  the  recent  case  of  Oliver  Co. 
v.  Louisville  Realty  Co.  (Ky.  1913)  161  S.  W.  570.  For  almost  fifteen 
years  the  Kentucky  Court  of  Appeals  had  consistently  held  that  the 
statute  making  it  unlawful  for  corporations  to  do  business  in  the  State 
without  filing  certain  certificates  with  the  Secretary  of  State  did  not 
avoid  contracts  made  by  corporations  which  had  not  complied  with  the 
law,  but  merely  imposed  a  penalty  for  the  non-observance  of  the  statute. 

"Adams,  Equity  (8th  ed.)  271,  273. 

"The  court  in  the.  principal  case  distinguished  Dolphin  v.  Alyward, 
supra,  on  the  ground  that  the  land  was  primarily  liable  for  the  satisfaction 
of  the  first  mortgage.     See  note  6,  supra. 

wi8  Harvard  Law  Rev.  453. 

"1  Story,  Eq.  Juris.  (13th  ed.)  §  634a. 

*It  is  well  settled  that  when  a  case  is  brought  into  the  federal  courts 
because  of  diversity  of  citizenship  those  courts  may  refuse  to  follow  a  deci- 
sion of  the  state  court  either  because  it  overrules  prior  decisions  upon  which 
the  parties  to  the  suit  have  acted,  see  Rowan  et  al.  v.  Runnels  (1847)  5 
How.  134;  Gelpcke  v.  Dubuque  (1863)  1  Wall.  175;  Great  Southern  Hotel 
Co.  v.  Jones  (1904)  193  U.  S.  532,  or  because,  in  the  opinion  of  the  federal 
courts,  the  state  decision  is  unsound.  See  Burgess  v.  Seligman  (1882)  107 
U.   S.  20. 
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After  these  cases  the  plaintiff,  without  complying  with  the  statute, 
made  the  contract  upon  which  this  suit  was  brought.  The  court  de- 
cided, two  judges  dissenting,  that  the  former  decisions  were  erroneous; 
that  this  contract  was  void;  and  that  no  constitutional  right  of  the 
plaintiff  was  violated  by  such  a  reversal  in  the  construction  of  the  law. 

Whatever  the  theory  may  be,  it  would  seem  that  if  at  the  time  a 
particular  transaction  occurs  the  law  is  well  settled  that  certain  legal 
consequences  flow  therefrom,  a  subsequent  decision,  such  as  that  in 
the  principal  case,  holding  that  no  such  legal  consequences  do  ensue, 
really  takes  away  those  rights  which  in  previous  decisions  were  held 
to  vest  in  the  parties  to  the  transaction.  That  the  Supreme  Court 
recognizes  this  fact  would  appear  from  its  decision  in  the  case  of 
Muhlker  v.  Harlem  River  R.  R.,2  where  a  state  court,  in  holding  a 
statute  constitutional  which  was  assailed  both  as  a  violation  of  the 
"impairment  of  contract  clause"  and  of  the  Fourteenth  Amendment, 
placed  its  decision  on  the  ground  that  the  complaining  party  had  no 
such  right  as  that  alleged  to  be  impaired  by  the  statute,  although 
previous  decisions  had  recognized  such  a  right.  The  Supreme  Court, 
nevertheless,  held  the  act  unconstitutional,  since  it  did  deprive  the  com- 
plaining party  of  the  right  in  spite  of  the  assertion  of  the  state 
court  that  the  plaintiff  had  no  such  right.  Likewise,  where  a  right 
claimed  under  a  state  statute  is  alleged  to  have  been  impaired  by  a 
subsequent  statute,  if  the  state  court  in  previous  decisions  has  held 
the  first  act  constitutional,  its  subsequent  declaration  that  it  was 
unconstitutional,  and  that,  therefore,  no  right  of  the  plaintiff  has  been 
impaired,  will  not  prevent  a  reviewal  of  this  question  by  the  Supreme 

irt.3  For  in  as  much  as  the  state  constitution  did  at  one  time 
permit  the  legislative  action  which  the  subsequent  decision  held  it  no 
longer  allowed,  the  plaintiff  did  acquire  rights  under  the  first  act  which 
the  subsequent  act  impaired. 

But  the  decisions  of  the  Supreme  Court  in  these  two  classes  of 
s  in  which  the  rights  of  the  parties  are  impaired  by  legislative 
action,  would  not  authorize  a  reviewal  of  the  decision  in  the  principal 
case,  since  no  subsequent  legislative  act  was  there  involved.  And  in  as 
much  as  that  Article  I,  §10  does  not  prevent  the  impairment  of  the 
obligation  of  contracts,  by  judicial  decisions,4  the  plaintiff  would  have  to 
rely  entirely  upon  the  Fourteenth  Amendment.  While  it  cannot  be 
doubted  that  an  act  of  the  legislature  which  had  any  such  effect  upon 
existing  contracts  as  the  decision  of  the  Kentucky  court  would  be 
violative  of  the  Fourteenth  Amendment,  the  question  whether  a 
plaintiff   under   such   circumstances   is  entitled   to  have   his   case   re- 

'(1905)  197  U.  S.  544;  cf.  Sauer  v.  New  York  (1907)  206  U.  S.  536. 
The  statute  under  review  in  the  Muhlker  case  apparently  sought  to  license 
the  interference  without  compensation  by  the  Railroad  Co.  with  rights 
which  previous  decisions  had  held  to  vest  in  abutting  owners.  It  was,  there- 
■  fore,  properly  held  to  deprive  the  abutting  owners  of  their  property  without 
due  process  of  law.     But  see  2  Willoughby,  Constitution,  §  514,  et  seq. 

'State  Bank  of  Ohio  v.  Knoop  (1853)  16  How.  369;  Ohio  Life  Ins.  & 
Trust  Co.  v.  Debolt  (1853)  16  How.  416;  McCullough  v.  Virginia  (1898) 
172  U.  S.  102;  Louisiana  v.  Pilsbury  (1881)  105  U.  S.  278,  294;  cf.  Fisher  v. 
City  of  New  Orleans  (1910)  218  U.  S.  438. 

'Railroad  v.  McClure  (1870)  10  Wall.  511.  The  Supreme  Court  will 
not  review  by  writ  of  error  state  decisions  impairing  the  obligation  of  con- 
tracts unless  they  give  effect  to  some  legislation  impairing  contracts.  See 
3  Columbia  Law  Rev.  272;  but  see  4  Illinois  Law  Rev.  155,  330. 
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viewed  by  the  Supreme  Court  must  depend  upon  whether  the  Four- 
teenth Amendment,  properly  construed,  equally  protects  against  the 
divesting  of  rights  by  judicial  decisions.  And  although  it  has  been 
ably  contended5  that  under  the  Fourteenth  Amendment  the  Supreme 
Court  has  jurisdiction  to  review  a  decision  of  the  highest  state  court 
which,  independently  of  any  statute,  decides  that  a  plaintiff  no  longer 
has  a  right  which  previous  decisions  have  recognized,  the  Supreme 
Court  has  thus  far  carefully  refrained  from  committing  itself  to  this 
doctrine.6  It  would  seem,  however,  to  be  the  opinion  of  that  Court 
that  such  a  decision  as  that  made  in  the  principal  case  raised  no 
question  under  the  Constitution  of  the  United  States  which  may  be 
taken  advantage  of  on  writ  of  error  to  the  highest  court  of  a  State. 


Constitutionality  of  the  Grandfather  Clauses. — While  Congress 
has  plenary  power  to  supervise  the  balloting  for  federal  officers,1  it  is 
well  settled  that  the  right  of  suffrage  is  not  one  of  the  fundamental 
privileges  or  immunities,2  and  that  it  is  competent  for  each  State  to 
prescribe  the  qualifications  which  must  be  attained  by  its  citizens  to 
entitle  them  to  vote  in  national,  as  well  as  local,  elections.3  The 
Fifteenth  Amendment  places  an  inhibition  upon  this  broad  power 
of  the  States  by  forbidding  the  exclusion  of  any  person  from  the 
exercise  of  the  franchise  "on  account  of  race,  color  or  previous  condi- 
tion of  servitude."4  The  hostile  attitude  of  many  citizens  and  States 
toward  the  Amendment,  however,  has  done  much  to  render  it  nugatory. 
This  opposition  has  finally  led  to  the  adoption  in  many  States  of 
constitutional  provisions,  whose  admitted  purpose  is  to  disfranchise 
as  many  negroes  as  possible  and  yet  retain  the  ballot  for  the  whites.5 

°See  22  Harvard  Law  Rev.  182;  3  Illinois  Law  Rev.  195. 

"Central  Land  Co.  v.  Laidley  (1895)  159  U.  S.  103.  Mr.  Justice  Day, 
speaking  for  the  Court  in  Patterson  v.  Colorado  (1907)  205  U.  S.  454,  461. 
"There  is  no  constitutional  right  to  have  all  general  propositions  of  law 
once  adopted  remain  unchanged.  *  *  *  It  is  unnecessary  to  lay  down 
an  absolute  rule  beyond  the  possibility  of  exception.  Exceptions  have  been 
held  to  exist.  But  in  general  the  decision  of  a  court  upon  a  question  of  law, 
however  wrong  and  however  contrary  to  previous  decisions,  is  not  an 
infraction  of  the  Fourteenth  Amendment  merely  because  it  is  wrong  or 
because  earlier  decisions  are   reversed." 

*Ex  parte  Seibold  (1879)  100  U.  S.  37i- 

'Minor  v.  Happersett  (1874)  21  Wall.  162;  United  States  v.  Cruikshank 
(1875)  92  U.  S.  542;  Pope  v.  Williams  (1904)   193  U.  S.  621. 

'Amendments  to  the  Constitution  of  Connecticut,  Art.  XI,  providing  that 
no  one  shall  be  permitted  to  vote  unless  he  can  read  and  write  a  portion  of 
the  Constitution.  Amendments  to  the  Constitution  of  Massachusetts,  Art. 
XX.  As  to  state  elections,  this  power  seems  properly  to  belong  to  the  State, 
but  the  necessity  and  reason  for  depriving  the  Federal  Government  of  the 
right  to  stipulate  which  of  its  citizens  shall  participate  in  national  elections, 
is  not  so  apparent. 

'The  Amendment  operated  to  repeal  the  discriminatory  clauses  which 
were  embodied  in  the  various  state  constitutions.  Neal  v.  Delaware  (1880) 
103  U.  S.  370.  An  interesting  argument  has  arisen  as  to  the  validity  of  the 
Amendment.     See  23  Harvard  Law  Rev.  169;  10  Columbia  Law  Rev.  416. 

"Constitution  of  Georgia,  Art.  II,  §  1 ;  Constitution  of  Mississippi,  Art. 
XII,  §  244;  Constitution  of  North  Carolina,  Art.  VI,  §  4;  Constitution  of 
Louisiana,  Art.  CXCVII,  §  5  ;•  Constitution  of  Oklahoma,  Art.  III.  §  4  (a). 
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The  most  effective  provisions  of  this  nature  are  the  grandfather  clauses 
which  contain  a  provision  requiring  a  specified  educational  profi- 
ciency with  an  exemption  from  such  requirement  of  all  who  have 
themselves  voted,  or  whose  ancestors  voted  prior  to  a  certain  date,  the 
time  selected  always  being  one  previous  to  which  the  negroes  were 
not  enfranchised.  In  the  recent  case  of  Co  field  v.  Farrell  (Okla.  1913) 
134  Pac.  407,  the  Supreme  Court  of  Oklahoma  declared  that  such  a 
clause,  the  exempting  date  of  which  was  January  1,  1866,  did  not 
violate  the  Fifteenth  Amendment.6 

This  question  has  never  been  squarely  presented  to  the  Supreme 
Court,7  but  in  interpreting  the  Amendment  it  would  seem  logical  to 
construe  the  words,  "on  account  of"  as  prescribing  motive  for  the 
determining  test.  Since,  in  testing  the  validity  of  a  law,  the  courts 
may  go  behind  the  words  and  discover  its  object  by  the  actual  opera- 
tion and  effect,8  the  shrewdly  chosen  words  in  the  grandfather  clause 
should  not  be  sufficient  to  defeat  the  clear  purpose  of  the  Amendment. 
But  in  passing  on  the  validity  of  a  clause  in  the  Constitution  of 
Mississippi,  which  denied  the  right  to  vote  to  all  who  could  not  under- 
stand the  Constitution,  it  was  decided  that  the  requirement  was  not 
invalid,  because  there  was  nothing  in  the  words  to  indicate  such 
motive.9  In  the  grandfather  clauses,  however,  the  presence  of  a  date 
whose  significance  can  scarcely  escape  judicial  notice,  and  for  the 
utilization  of  which  there  is  no  other  reasonable  explanation,  would 
seem  to  be  equivalent  to  an  express  declaration  of  motive  within  the 
provision  itself.  Furthermore,  while  it  is  evident  that  no  efforts  of 
the  negro  could  accomplish  the  enfranchisement  of  his  ancestors,  the 
understanding  test  does  not  present  a  similar  insurmountable  barrier.10 
It  is  submitted,  moreover,  that  the  incidental  exclusion  of  a  few  whites, 
and  the  failure  to  disfranchise  some  negroes,  should  not  avail  an 
otherwise  invalid  provision.  Consequently,  if  it  is  established  (1)  that 
the  actual  purpose  of  the  provision  is  to  disfranchise  the  negro,  (2) 
that  such  purpose  is  indicated  in  the  provision  itself,  and  (3)  that 
the  effect  is  to  substantially  deprive  him  of  the  ballot,  there  can  be 
no  doubt  that  the  Supreme  Court  should  hold  it  a  denial  of  suffrage 
to  the  negro  on  account  of  his  race.  And  this  conclusion  has  already 
been  reached  in  a  lower  federal  court  in  passing  on  a  qualification 
very  similar  to  the  one  in  the  principal  case.11 

'An  earlier  decision  upheld  this  same  provision.  Atwater  v.  Hassett 
(1910)  27  Okla.  292.  The  Oklahoma  Constitution  contains  the  additional 
proviso  that  those  who  were  "entitled  to  vote  under  any  form  of  government" 
shall  be  exempt  from  the  educational  test. 

7In  Giles  v.  Harris  (1902)  189  U.  S.  475,  the  Court  refused  to  pass  upon 
the  constitutionality  of  a  provision  resembling  the  one  in  the  principal  case, 
and  dismissed  the  plaintiff's  petition  for  a  mandamus  on  other  grounds. 
See  Giles  v.  Teaseley  (1904)   193  U.  S.  146. 

'Yick  Wo  v.  Hopkins  (1886)  118  U.  S.  356.  In  Bailey  v.  Alabama  (1910) 
219  U.  S.  219,  it  was  decided  that  the  State  may  not  do  indirectly  that 
which  it  is  not  permitted  to  do  directly. 

•Williams  v.  Mississippi   (1898)   170  U.  S.  213. 

MSee  18  Political  Science  Quarterly  480,  for  a  discussion  of  the  adoption 
and  effect  of  educational  tests. 

"Anderson  v.  Myers   (C.  C.  1910)    182  Fed.  223. 
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Evidence  Obtained  by  Illegal  Search  and  Seizure. — Where  in- 
criminating evidence  has  been  forcibly  seized  from  the  defendant  in  a 
criminal  prosecution,  what  remedies  are  available  for  the  vindication 
of  his  rights  under  the  Fourth  Amendment  or  similar  provisions  in 
the  state  constitution  ?  It  is,  of  course,  well  settled,  even  in  the  absence 
of  written  constitutional  provisions,1  that  an  action  of  trespass  lies 
against  the  officer  guilty  of  such  seizure.2  But,  whatever  doubts  may 
exist  to-day  as  to  the  policy  of  a  rule  which  serves  to  impede  prosecu- 
tions irrespective  of  the  guilt  or  innocence  of  the  accused,  it  seems 
clear  that  the  Fourth  Amendment  was  intended  to  be  such  a  rule.8 
Unless  the  defendant  is  enabled  not  only  to  recover  damages  for  an 
unconstitutional  seizure,  but  also  to  prevent  the  use  against  him  of 
evidence  thereby  obtained,  the  purpose  of  the  Amendment  is  for  all 
practical  purposes  nullified;  and  accordingly  it  has  been  held  by  a 
few  courts  that  evidence  thus  obtained  is  inadmissible.4 

After  a  period  of  uncertainty  caused  by  the  sweeping  dicta  in 
Boyd  v.  United  States,6  it  now  seems  to  be  settled  both  in  the  federal 
and  in  the  great  majority  of  state  courts,  that  if  evidence  is  relevant 
and  material,  it  will  not  be  excluded  merely  because  obtained  by 
illegal  seizure;6  unless  the  proceeding  compelled  the  defendant  to  give 
evidence  against  himself  by  the  performance  of  an  affirmative  act,7 
or,  unless  the  seizure  was  made  under  color  of  a  law  so  broad  as  to  be 
repugnant  to  the  constitution.8  The  reason  ordinarily  assigned  is 
either  that  the  prohibition  of  unlawful  searches  and  seizures  is  oper- 
ative only  against  the  government,  and  that  when  an  officer  illegally 
obtains  evidence,  he  is  acting  as  a  private  individual;9  or  that  though 
the  defendant's  constitutional  rights  have  been  violated,  his  remedy  is 
by  direct  and  not  by  collateral  attack.10 

The  first  argument  seems  objectionable  as  being  based  upon  the 
fiction  that  an  officer  who  illegally  procures  evidence  is  not  acting  in 
behalf  of  the  government.  Moreover,  it  proves  too  much.  It  would 
at  once  dispose  of  the  great  bulk  of  illegal  seizure  cases,  for  police 
officers  and  prosecuting  attorneys  have  shown  far  greater  disposition 

'Entick  v.  Carrington  (1765)  19  How.  S.  Tr.  1029. 

"Buckley  v.  Beaulieu  (1908)  104  Me.  56;  Krehbiel  v.  Henkle  (1909) 
142* la.  677,  on  appeal  after  second  trial  (1911)   152  la.  604. 

'See  Boyd  v.  United  States  (1886)  116  U.  S.  616. 

4State  v.  Sheridan  (1903)  121  la.  164;  Underwood  v.  State  (Ga.  App. 
1913)  78  S.  E.  1 103,  apparently  disregarding  Williams  v.  State  (1897)  100 
Ga.  511;  and  see  1  Virginia  Law  Rev.  70;  State  v.  Slamon  (1901)  73  Vt 
212;  but  see  State  v.  Krinski  (1905)  78  Vt.  162.  United  States  v.  Wong 
Quong  Wong  (D.  C.  1809)  94  Fed.  832,  holding  to  that  effect,  is,  of  course, 
no  longer  law.    See  note  6,  infra. 

sSupra. 

•Adams  v.  New  York  (1904)  192  U.  S.  585;  Shields  v.  State  (1893)  104 
Ala.  35 ;  Williams  v. '  State,  supra;  Imboden  v.  People  ( 1907)  40  Colo. 
142;  see  Commonwealth  v.  Brelsford  (1894)  161  Mass.  61;  4  Columbia 
Law  Rev.  6b. 

TSee  Boyd  v.  United  States,  supra;  Evans  v.  State  (1899)  106  Ga. 
519- 

'Dupree  v.  State  (1909)  102  Tex.  455;  see  Lawrence  v.  State  (1906) 
103  Md.  17. 

•Lawrence  v.  State,  supra;  Imboden  v.  People,  supra. 

"Shields  v.  State,  supra. 
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to  violate  the  right  of  personal  security  than  legislators.  But  further- 
more, if  carried  to  its  logical  conclusion,  it  would  render  the  Amend- 
ment ineffectual  in  any  case  whatsoever;  for  if  the  seizure  were  under 
an  unconstitutional  statute  or  illegal  warrant,  the  statute  or  the 
warrant  would  be  a  mere  nullity,  and  therefore,  the  seizure  could  no 
more  than  in  any  other  case  be  considered  violative  of  the  Amendment. 
As  a  matter  of  fact,  the  evidence  has  in  most  jurisdictions  been  ad- 
mitted indifferently  whether  obtained  under  color  of  an  illegal 
warrant11  or  not.12 

It  appears,  therefore,  that  the  true  basis  of  most  of  the  decisions 
is  the  argument  that  the  means  of  obtaining  evidence  are  not  open 
to  collateral  inquiry.  This  is  undoubtedly  sound  as  a  general  proposi- 
tion;13 but  it  should  be  inapplicable  where  its  effect  is  to  degrade  a 
constitutional  privilege  to  the  level  of  a  mere  rule  of  private  law.  It 
is  so  limited  with  regard  to  self-incrimination;14  and  there  seems  to 
be  no  valid  distinction  in  this  respect  between  the  Fourth  and  Fifth 
Amendments.  This  theory  is,  nevertheless,  undoubtedly  supported  by 
the  great  weight  of  authority. 

A  novel  application  of  it  was  made  in  the  recent  case  of  Weeks  v. 
fed  States  (U.  S.  Sup.  Ct.,  1914.  Not  yet  reported.)  Here  certain 
criminatory  papers  of  the  defendant  were  seized  without  a  warrant. 
An  application  for  their  return,  made  to  the  court  before  trial,  was 
denied;  and  upon  the  trial  the  papers  were  admitted  in  evidence.  The 
Supreme  Court  held  that  the  constitutional  rights  of  the  defendant  had 
been  violated,  and  reversed  the  conviction.  While  this  decision  is, 
perhaps,  a  necessary  logical  result  of  the  accepted  doctrine,15  the  con- 
clusion that  in  all  the  many  cases  where  unconstitutionally  obtained 
evidence  has  been  admitted,  the  result  might  have  been  reversed  by  a 
mere  twist  of  procedure,  certainly  throws  grave  doubt  upon  the  sound- 
ness of  that  doctrine. 


Pledge  of  Chattels  Without  Physical  Delivery. — Delivery  and 
continued  possession  are  essential  to  the  existence  of  a  valid  pledge,1 

"Ripper  v.  United  States  (C.  C.  A.  1910)  178  Fed.  24,  rehearing  denied 
(1910)  179  Fed.  497;  Hardesty  v.  United  States  (C.  C.  A.  1908)  164  Fed. 
420;  People  v.  Aldorfer  (1911)   164  Mich.  676. 

"People  v.  LeDoux  (1909)  155  Cal.  535;  Commonwealth  v.  Tibbetts 
(1893)  157  Mass.  519;  Gindrat  v.  People  (1891)  138  111.  103;  but  see,  under 
express  words  of  constitution,  State  v.  Griswold  (1896)  67  Conn.  290. 

"Wigmore,  Evidence,  §  2183. 

"See  Shields  v.  State,  supra;  Evans  v.  State,  supra. 

"The  petition  should  have  been  granted.  United  States  v.  McHie  (D.  C. 
1912)  194  Fed.  894;  cf.  United  States  v.  Wilson  (C.  C.  1908)  163  Fed. 
338;  see  Newberry  v.  Carpenter  (1895)  107  Mich.  567;  Rickers  v.  Simcox 
(1876)  1  Utah  33;  but  see  N.  Y.  Cent.  &  H.  R.  R.  R.  v.  United  States 
(C.  C.  A.  1908)  165  Fed.  833,  842. 

'See  authorities  collected  in  Jones,  Pledges  (3rd  ed.)  §  23  et  seq.  The 
reason  generally  assigned  for  this  rule  is  the  impolicy  of  permitting  osten- 
sible ownership  by  the  pledgor,  since  it  in  most  cases  gives  rise  to  a  false 
credit.  Unless,  therefore,  due  care  has  been  taken  to  negative  such  an 
appearance,  the  lien  will  not  be  upheld.  Fourth  St.  Nat.  Bank  v.  Mill- 
txwrne  Mills  (C.  C.  A.  1909)  172  Fed.  177;  Philadelphia  Warehouse  Co.  v. 
Winchester  (C.  C.  1907)   156  Fed.  600. 
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and  a  bare  agreement  to  pledge,  although  made  in  the  utmost  good 
faith,  will  give  rise  to  no  lien  enforcible  against  innocent  third  per- 
sons,2 unless  validated  by  a  subsequent  delivery.3  But  notwithstanding 
the  disfavor  which  attaches  to  secret  liens,  the  importance  of  reducing 
to  a  minimum  restrictions  upon  the  freedom  of  trade  forbids  a  too 
technical  construction  of  the  law  of  pledges.  Hence,  if  once  delivered, 
pawned  property  may  be  returned  to  its  former  holder  for  a  special 
purpose  without  destroying  the  validity  of  the  pledge,*  on  the  theory 
that  the  pledgee's  possession  is  constructively  retained  through  his 
agent.5  Although  in  such  a  case  there  is  ostensible  ownership  in  the 
pledgor,  that  circumstance  alone  should  not  be  considered  conclusive 
of  fraud,  but  merely  evidence  thereof.6 

For  the  same  reasons,  where  the  property  sought  to  be  pledged  is 
reasonably  incapable  of  manual  delivery,  on  account  of  its  bulk  or 
intangibility,  there  may  be  a  symbolic  or  constructive  delivery,  which, 
by  putting  the  pledgee  as  far  as  possible  in  custody  and  control  of 
the  goods,  will  suffice  to  uphold  the  pledge.7  In  this  connection,  a 
warehouse  receipt  may  be  an  efficient  document  of  title  and  by  its 
transfer  a  satisfactory  delivery  may  be  made;8  but  in  order  that  it 
may  have  value  as  a  security,  and  really  stand  in  the  place  of  the 
goods  for  which  it  is  issued,  the  receipt  must  be  issued  by  someone 

'American  Can  Co.  v.  Erie  Preserving  Co.  (C.  C.  A.  1910)  183  Fed.  96. 
In  equity,  however,  if  an  express  executory  agreement  in  writing  indicates 
an  intent  to  make  identifiable  property  security  for  a  debt,  possession  by  the 
creditor  is  not,  in  the  absence  of  fraud,  essential  to  the  existence  of  a  lien 
enforcible  against  creditors  with  notice  or  an  assignee  in  bankruptcy. 
Walker  v.  Brown  (1897)  165  U.  S.  654;  Union  Trust  Co.  v.  Trumbull  (1891) 
137  111.  146;  see  Sexton  v.  Kessler  (1912)  225  U.  S.  90. 

*In  the  absence  of  fraud,  effect  will  thus  be  given  to  the  intention  of  the 
parties;  Thompson  v.  Fairbanks  (1905)  196  U.  S.  516;  Parshall  v.  Eggert 
(1873)  54  N.  Y.  18;  but  the  rights  of  intervening  creditors  will  not  be  preju- 
diced. American  Pig  Iron  Co.  v.  German  (1899)  126  Ala.  194;  see  In  re 
Automobile  Livery  Service  Co.  (D.  C.  1910)   176  Fed.  792. 

4Jones,  Pledges  (3rd  ed.)  §  44.  But  where  the  location  of  the  pledge 
is  not  to  be  changed,  some  courts  have  failed  to  see  the  necessity  for  two 
ceremonial  deliveries.  Merchant's  Bank  v.  Hibbard  (1882)  48  Mich.  118; 
Nat.  Exch.  Bank  v.  Wilder  (1885)  34  Minn.  149. 

8See  Cooley  v.  Minnesota  Transfer  Ry.  Co.  (1893)  53  Minn.  327;  Reeves 
v.  Capper  (1838)  5  Bing.  (N.  C.)   136. 

"Macomber  v.  Parker  (Mass.  1833)  14  Pick.  497;  see  Ex  parte  Fitz 
(U.  S.  D.  C.  1876)  2  Low.  519;  contra,  Griffen  v.  Henry  (1901)  99  M. 
App.  284. 

TJewett  v.  Warren   (1815)   12  Mass.  *30o;  First  Nat.  Bank  v.  Harkness 

(1896)  42  W.  Va.  156.  In  the  absence  of  fraud,  a  trustee  in  bankruptcy 
cannot  avoid  the  transaction,  Bush  v.  Export  Storage  Co.  (C.  C.  1904) 
136  Fed.  918,  even  if  the  pledge  occurred  within  the  four  months  period. 
Love  v.  Export  Storage  Co.  (C.  C.  A.  1906)   143  Fed.  1. 

"Union  Trust  Co.  v.  Wilson  (1905)  198  U.  S.  530.  In  some  jurisdictions, 
however,  either  by  virtue  of  a  statute,  Citizens   Banking  Co.  v.   Peacock 

(1897)  103  Ga.  171,  or  custom,  Whitney  v.  Tibbitts  (1863)  17  Wis.  369. 
where  the  intent  is  clear,  endorsement  of  the  receipt  would  seem  unneces- 
sary. 
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actually  in  the  warehouse  business,  other  than  the  owner  of  the  goods,* 
and  the  transaction  must  be  free  from  any  suggestion  of  sham.10 

The  recent  case  of  Taney  v.  Penn  National  Bank  of  Reading 
(1914)  34  Sup.  Ct.  Eep.  288,11  marks  the  present  limit  in  the  adapta- 
tion of  established  rules  of  law  to  needs  of*  trade.  In  that  case,  the 
Supreme  Court  held  that  the  handing  over  as  collateral  security  of 
a  distiller's  receipt  for  whisky  then  stored  in  his  bonded  warehouse, 
was  a  sufficient  delivery  to  constitute  a  pledge  valid  against  the  dis- 
tiller's trustee  in  bankruptcy,12  since  no  creditors  had  been  in  fact 
misled,  and  the  goods,  which  it  was  impracticable  to  store  elsewhere, 
were  under  the  complete  control  of  the  Government.13  Government 
possession,  however,  while  immune  from  disturbance  before  payment 
of  the  tax  by  the  distiller,14  is  rather  in  the  nature  of  a  joint  custody 
over  the  warehouse  with  but  incidental  control  over  its  contents,  which 
may  be  terminated  at  any  time  by  the  distiller  upon  payment  of  the 
levy.15  But  the  Government,  in  this  case,  having  neither  issued  re- 
ceipts for  the  spirits  nor  attorned  to  the  pledgee,  had  made  no  delivery, 
while  the  receipt  of  the  distiller,  as  failing  to  restrain  further  acts 
of  dominion  by  him,  was  not  only  invalid  as  a  document  of  title  but 
hazardous  as  a  security.18  The  decision  of  the  principal  case,  there- 
fore, must  be  based  not  upon  the  technical  law  of  pledges,  but  upon 
the  practical  policy  of  enabling  a  release  of  capital  for  further  pro- 
duction by  giving  effect  to  the  established  custom  of  a  particular 
trade,  and  should  be  confined  to  the  particular  facts. 


Functions  of  Court  and  Jury  in  Negligence  Cases. — A  peculiar 
development  of  the  law  is  found  in  the  general  practice  of  allowing 
the  jury  to  pass  upon  the  issue  of  negligence,  which,  upon  undisputed 
facts,  is  essentially  a  question  of  law.1    It  is  almost  universally  held, 

Tradesman's  Bank  v.  Jagode  (1898)  186  Pa.  556;  Fourth  St.  Nat.  Bank 
v.  Millbourne  Mills,  supra. 

"A  pledgee  must  have  exclusive  possession,  Collins  v.  Buck  (1874)  63 
Me.  459,  and  if  the  bankrupt  pledgor  has  had  actual  control  over  the  prop- 
erty, this  evident  subterfuge  makes  a  pledge  impossible.  Security  Ware- 
housing Co.  v.  Hand   (1907)  206  U.  S.  415. 

uSee  also  the  opinions  of  the  lower  courts.  (D.  C.  1910)  176  Fed.  606; 
(C.  C.  A.  191 1)  187  Fed.  689. 

"The  inquiry  must  be  limited  to  the  sufficiency  of  the  delivery,  and  in 
this  connection  the  equitable  rights  of  the  parties  are  not  changed  by 
the  commencement  of  bankruptcy  proceedings,  Hurley  v.  Atchison.  T.  & 
S.  F.  Ry.  (1909)  213  U.  S.  126.  although  the  trustee  now  has  the  lien  of  a 
judgment  creditor.     See   13  Columbia  Law  Rev.   158. 

UA  similar  transaction  was  held  to  create  simply  an  equitable  lien. 
Pattison  v.  Dale  (C.  C.  A.  1912)   196  Fed.  5. 

"McCulIough  v.  Large  (C.  C.  1884)  20  Fed.  309 

"United  States  v.  36  Barrels  of  High  Wines  (U.  S.  C.  C.  1870)  7 
Blatch.  459;  see  Rev.  Stat.  3271   (U.  S.  Comp.  Stat.  1901,  p.  2122). 

"See  In  re  Rohrer  (D.  C.  191 1)  186  Fed.  997,  which  must  be  considered 
>verruled  by  the  principal  case ;  Loveland,  Bankruptcy,  §  479 ;  see  notes  14, 
:5,  supra. 

aiChamberlayne.  Evidence  §  123;  9  Columbia  Law  Rev.  156.  Proximate 
:ause,  however,  is  generally  regarded  as  an  inquiry  of  fact  to  be  left  to 
he  jury.     See  Davis  r.  N.  Y.  C.  &  H.  R.  R.  R.  (1872)  47  N.  Y.  400. 
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however,  in  accord  with  the  decision  in  the  recent  case  of  Tousley  v. 
Pacific  Electric  By.  (Cal.  1913)  137  Pac.  31,  that  where  the  standard 
of  conduct  required  is  that  of  an  ordinary  prudent  man,  the  court,  if  it 
decides  upon  all  the  evidence  that  reasonable  men  may  reach  different 
conclusions,  should  leave  to  the  jury  the  final  determination  of  the 
existence  of  negligence.2  Consequently,  the  province  of  the  judge  is 
limited  to  cases:  first,  where  the  evidence  is  such  that  a  contrary 
verdict  reached  by  the  jury  would  be  set  aside;  and  second,  where 
specific  acts  are  defined  by  the  law  as  the  standard  of  care  appropriate 
to  the  circumstances  under  consideration.3  This  apportionment  of  the 
issue  of  negligence  between  court  and  jury  apparently  rests  more  upon 
consideration  of  policy  than  upon  principle.  The  underlying  theory 
is  that  in  as  much  as  the  jury  is  as  capable  of  deciding  how  a  reason- 
able man  would  act  under  certain  conditions,  it  is  equally  capable  of 
deciding  the  troublesome  question  of  whether  the  conduct  in  issue 
was  a  breach  of  the  duty  of  ordinary  care.4  It  seems  very  true  that 
since  the  standard  of  care  rests  in  experience,  its  determination  is  as 
well  within  the  scope  of  the  layman  as  of  the  trained  judicial  mind, 
and  consequently,  as  just  results  are  obtained  by  adopting  the  con- 
clusions of  the  jury  because  of  the  diversity  of  common  knowledge 
reflected  in  their  determination. 

Mr.  Justice  Holmes,  speaking  for  the  court  in  Lorenzo  v.  Wirth? 
voiced  a  protest  against  this  departure  from  principle.  His  position 
is  that  the  law  in  every  case  fixes  as  a  standard,  the  care  usually  ex- 
ercised by  a  reasonably  prudent  man,  so  whenever  the  facts  are  clear 
it  is  the  duty  of  the  court  to  apply  this  test  which  the  law  prescribes.6 
But  he  further  contends  that  if  the  facts  are  in  dispute,  since  the 
jury  must  decide  what  actually  occurred,  it  is  justifiable,  but  only 
as  a  matter  of  convenience,  to  leave  to  them  the  entire  question  under 
proper  instruction  as  to  the  law.7  This  view,  which  is  best  exemplified 
by  the  treatment  of  the  issue  of  lack  of  probable  cause  in  actions  for 
malicious  prosecution,8  is  undoubtedly  sound  on  principle;  for  it  is 
clearly  inconsistent  to  permit  the  court  to  decide  upon  the  presence 
of  negligence  in  circumstances  where  reasonable  men  cannot  differ 
and  to  deny  that  it  can  render  judgment  upon  the  very  same  issues  in  a 
close  case  when  the  application  of  the  law  to  the  facts  becomes  more 
difficult.    An  additional  advantage,  moreover,  of  a  judicial  determina- 

"Pollock,  Torts  (8th  ed.)  448;  see  McCully  v.  Clarke  &  Thaw  (1861) 
40  Pa.  399. 

3Burdick,  Torts  (2nd  ed.)  428;  1  Chamberlayne,  Evidence  §  125;  see 
Solomon  v.  Manhattan  Ry.  (1886)  103  N.  Y.  437;  Elliott  v.  Chicago, 
M.  &  St.  P.  Ry.  (1893)   150  U.  S.  245. 

*See  Q  Columbia  Law  Rev.  158. 

5  (1808)  170  Mass.  596. 

8i2  Harvard  Law  Rev.  443,  457.  Indeed,  in  many  cases  the  legal  test 
of  reasonableness  is  applied  by  the  court  to  undisputed  facts.  Comer  v. 
Way  (1896)  107  Ala.  300.  Earnshaw  v.  United  States  (1892)  146  U.  S. 
60,  67. 

Ti2  Harvard  Law  Rev.  458;  and  see  the  special  concurring  opinion 
delivered  by  Mr.  Justice  Holmes  in  LeRoy  Fibre  Co.  v.  Milwaukee, 
&  St.  P.  Ry.  (U.  S.  Sup.  Ct.  Feb.  24,  1914.    Not  yet  reported.) 

"Stewart  v.  Sonneborn  (1878)  98  U.  S.  187,  194;  Stone  v.  Crocker 
(Mass.  1832)  24  Pick.  81;  Besson  v.  Southard  (1851)  10  N.  Y.  236;  cf 
Lister  v.  Perryman  (1870)  L.  R.  4  Eng.  &  Ir.  App.  Cas.  521. 
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tion  of  such  questions  is  the  acquisition  of  a  line  of  precedent  and 
the  consequent  certainty  in  this  field  of  the  law. 

Despite  the  broad  assertion  of  the  cases,  however,  limiting  the 
court's  function  in  negligence  actions  to  deciding  simply  the  questions 
upon  which  reasonable  men  could  entertain  no  difference  of  opinion, 
as  a  practical  matter,  the  court  often  assumes  a  greater  authority,  so 
that  in  actual  operation  both  views  tend  to  almost  the  same  result.9 
Indeed,  the  growth  of  the  rule  that  one  who  approaches  a  railroad 
crossing  without  looking  and  listening  is  negligent  as  a  matter  of 
law,10  from  a  number  of  holdings  that  under  such  circumstances  rea- 
sonable men  could  not  differ,  is  an  unconscious  evolution  of  the 
principle  which  treats  lack  of  reasonable  care  upon  settled  facts  as  a 
question  of  law.11 

'Craft  v.  Metropolitan  Ry.  (1866)  L.  R.  1  C.  P.  *300. 

"Beach,  Contributory  Negligence  §  63;  3  Elliott,  Railroads  (2nd  ed.) 
§  1 166;  Aiken  v.  Pennsylvania  R.  R.  (1889)  130  Pa.  380;  N.  Y.  &  S.  \Y. 
R.  R.  v.  Thierer  (C.  C.  A.  1913)  209  Fed.  316;  Rodrian  v.  New  York, 
etc.  Ry.  (1891)  125  N.  Y.  526.  The  negligence  of  the  pedestrian  in  failing 
to  look  and  listen  cannot  generally  be  excused  by  the  conduct  of  the 
railroad.  6  Columbia  Law  Rev.  472;  cf.  Talley  v.  Southern  Ry.  (N.  C. 
1913)  80  S.  E.  44. 

"The  United  States  Supreme  Court  has  recently  held  that,  as  a 
matter  of  law,  one  who  maintains  very  inflamable  goods  on  his  own 
premises  within  100  feet  of  a  railroad  cannot  be  contributorily  negligent, 
so  as  to  relieve  the  railroad  from  liability  for  damages  from  fire  caused 
by  sparks  emitted  through  the  negligence  of  an  employee.  LeRoy  Fiber 
Co.  v.  Milwaukee,  &  St.  P.  Ry.,  supra. 
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Admiralty — Salvage — Rights  of  Crew  Where  Vessels  Have  Same 
Owners. — A  steamer,  having  lost  her  propeller,  summoned  by  wireless 
a  passing  vessel  which  belonged  to  the  same  owners,  and  was  towed 
into  port.  Held,  this  was  a  salvage  service,  for  which  the  crew  of  the 
rescuing  vessel  were  entitled  to  salvage  compensation.  The  Roanoke 
(D.  C.  N.  D.  Cal.  1913)  209  Fed.  114. 

A  claim  for  salvage  is  predicated  upon  services  rendered  by  one 
who,  though  perhaps  morally  bound,  see  The  Sappho  (1871)  8  Moore 
P.  C.  C.  [n.  s.]  66,  is  under  no  legal  obligation  to  aid  the  vessel  to 
which  he  has  rendered  assistance.  Benedict,  Admiralty,  §  223.  Thus 
the  members  of  a  crew  which  has  not  been  discharged  cannot  earn 
salvage  money  by  saving  their  own  vessel,  except  possibly  under  the 
most  extreme  circumstances,  such  as  have  been  the  subject  of  judicial 
speculation  rather  than  decision.  The  John  Perkins  (D.  C.  1857)  13 
Fed.  Cas.  No.  7,360,  reversing  18  Fed.  Cas.  No.  10,252.  By  an  ex- 
tension of  the  duty  owed  by  a  crew  to  the  owner,  Dr.  Lushington 
refused  salvage  to  a  crew  who  had  saved,  another  vessel  chartered  by 
their  owner.  The  Maria  Jane  (1850)  14  Jur.  857.  This  case  was  later 
distinguished  upon  the  basis  of  a  Custom  of  the  African  trade,  upon 
which  it  was  supposed  to  have  been  decided,  and  the  rule  was  laid 
down  that  the  seaman's  contract  ordinarily  calls  only  for  services  upon 
his  own  vessel.  The  Sappho,  supra.  In  the  absence,  therefore,  of 
some  special  custom  or  contract  enabling  the  owner  or  master  to  call 
upon  the  crew  to  render  services  upon  a  vessel  other  than  that  upon 
which  they  have  shipped,  the  common  ownership  of  the  vessels  will  not 
defeat  a  claim  for  salvage,  Oilchrist  Transportation  Co.  v.  110,000 
Bushels  of  Wheat  (D.  C.  1903)  120  Fed.  432,  although  it  may  be  taken 
into  consideration  in  determining  the  award.  See  The  Colima  (D.  C. 
1878)  6  Fed.  Cas.  No.  2996;  The  Agamemnon  (1883)  48  L.  T.  R. 
[n.  s.]  880. 

Admiralty — Torts — Survival  of  Actions. — The  decedent  filed  a  libel 
in  rem  for  injuries  sustained  in  a  collision.  In  proceedings  for  limita- 
tion of  liability  subsequent  to  his  death,  held,  the  cause  of  action 
survived  to  his  administratrix.  The  Ticeline  (D.  C.  S.  D.  N.  Y. 
1913)  208  Fed.  670. 

After  much  hesitation,  see  The  Towanda  (C.  C.  1877)  24  Fed.  Cas. 
No.  14,  109;  The  Sea  Gull  (C.  C.  1867)  Chase  Dec.  145;  Tiffany, 
Death  by  Wrongful  Act,  §204,  admiralty  jurisprudence  has  followed 
the  common  law  rule  that  an  action  for  personal  injuries  abates  at 
the  death  of  the  injured  party,  Benedict,  Admiralty  (4th  ed.)  §234, 
and  has  refused  to  give  the  estate  an  action  for  wrongful  death.  The 
Harrisburg  (1886)  119  U.  S.  199.  Even  where  statutes  give  an  action 
for  damages  to  the  estate,  the  enactments  do  not  themselves  give  such 
a  right  against  the  ship  as  to  enable  the  estate  to  maintain  an  action 
in  rem,  The  Vera  Cruz  (1884)  L.  R.  10  App.  Cas.  59;  The  Corsair 
(1892)  145  U.  S.  335;  but  see  Holmes  v.  O.  &  C.  Ry.  (D.  C.  1880) 
5  Fed.  75,  in  absence  of  a  specific  provision  giving  a  lien.     The  Ore- 
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gon  (D.  C.  1891)  45  Fed.  62,  77.  Admitting  the  contention  in  the 
principal  case,  that  the  injured  party  assumed  the  status  of  a  claimant 
by  virtue  of  the  proceedings  for  limitation  of  liability,  see  Benedict, 
Admiralty  (4th  ed.)  §296,  the  conclusion  arrived  at  would,  nevertheless, 
not  seem  to  be  justified.  For,  although  the  cases  do  intimate  that 
death  of  a  claimant  shall  not  abate  the  suit  in  rem  as  between  the 
libellant  and  the  res,  see  Penhallow  v.  Doane  (1793)  3  Dall.  54,  101; 
The  James  A.  Wright  (C.  C.  1872)  10  Blatch.  160,  no  authority  can 
be  found  supporting  the  survival,  after  his  death,  of  the  personal  right 
of  a  claimant,  any  more  than  in  the  case  of  a  libellant.  Consequently, 
the  substantial  justice  meted  out  in  the  principal  case  would  not 
seem  to  have  been  attained  on  a  logical  basis. 

Aliens — Deportation — Former  Domicile  Within  the  United  States. — 
The  petitioner  came  to  this  country  in  1898.  She  paid  a  temporary 
visit  to  Eussia  in  1908,  and  returned  the  same  year.  Upon  her  arrest 
for  practicing  prostitution  in  1909,  held,  since  the  provisions  of  the 
Act  of  1907,  34  Stat.  ch.  1134,  §§  2  and  3,  were  not  restricted  to  alien 
immigrants,  she  should  be  deported.  Lapina  v.  Williams  (U.  S.  Sup. 
Ct.  1914)  N.  Y.  L.  J.,  Feb.  19,  1914. 

Although  the  term  "alien  immigrants"  was  used  in  only  one  section 
(§  8)  of  the  Immigration  Statute  of  1891,  26  Stat.  1084,  ch.  551,  this 
enactment  was  nevertheless  held  to  apply  only  to  persons  who  had 
never  previously  acquired  a  domicile  in  the  United  States.  In  re 
Martorelli  (C.  C.  1894)  63  Fed.  437.  Even  if  Congress  intended  to 
give  a  broader  scope  to  the  subsequent  acts  of  1903  and  of  1907,  see 
Taylor  v.  United  States  (C.  C.  A.  1907)  152  Fed.  1,  the  language  of 
these  statutes  does  not  clearly  indicate  such  an  intention;  see  United 
States  v.  Nahashima  (C.  C.  A.  1908)  160  Fed.  842;  consequently  the 
interpretation  given  to  the  earlier  statute  should  not  have  been  varied. 
In  re  Buchsbaum  (D.  C.  1905)  141  Fed.  221,  affirmed,  Rodgers  v. 
United  States  ex  rel.  Buchsbaum  (C.  C.  A.  1907)  152  Fed.  346;  but 
see  Taylor  v.  United  States,  supra,  reversed  (1907)  207  U.  S.  120; 
Frick  v.  Lewis  (C.  C.  A.  1912)  195  Fed.  693.  Owing  to  the  uncer- 
tainties in  the  terms  of  the  Act  of  1907  providing  for  the  deportation 
of  aliens  found  practicing  prostitution  within  three  years  after  their 
arrival,  which  governed  the  decision  in  the  principal  case,  the  title  of 
the  statute,  viz:  "An  Act  to  regulate  the  Immigration  of  Aliens," 
should  control.  See  Rodgers  v.  United  States  ex  rel.  Buchsbaum,  supra. 
However,  the  later  amendment  of  1910,  36  Stat.  263,  ch.  128,  §  3,  pro- 
viding that  any  alien  who  practices  prostitution  shall  lose  her  dom- 
iciliary rights,  indicates  a  clear  intention  of  Congress  to  make  a  radical 
change  in  the  former  interpretation,  and  had  the  petitioner  been  brought 
to  trial  under  this  provision,  the  decision  in  the  principal  case  would 
doubtless  have  been  correct.  Bouve,  Exclusion  and  Expulsion  of 
Aliens,  439;  see  United  States  v.  Czeslicki  (D.  C.  1913)  209  Fed.  496. 

Bailments — Safe  Deposit  Companies — Kelation  Between  Company 
and  Depositor. — An  Illinois  statute  required  all  persons  having  "pos- 
session" or  "control"  of  property  of  a  decedent  to  give  the  State  ten 
days'  notice  of  a  transfer  to  the  personal  representatives  and  to  hold 
out  the  inheritance  tax.  Held,  since  a  safe  deposit  company  is  a 
bailee  for  hire,  it  has  "possession"  of  the  contents  of  the  safes.  Na- 
tional Safe  Deposit  Co.  v.  Stead  (1914)  34  Sup.  Ct.  Rep.  209,  affirming 
250  111.  584. 
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Under  a  similar  law  in  New  York,  a  safe  deposit  company  allowed 
a  depositor  to  remove  securities  after  the  death  of  his  joint-rentor. 
Held,  the  relation  being  that  of  landlord  and  tenant,  the  company 
had  no  such  "possession"  of  the  securities  as  to  be  amenable  to  the 
statute.  People  v.  Mercantile  Safe  Deposit  Co.  (N.  Y.  1913)  159 
App.   Div.   98. 

The  question  whether  the  relation  between  a  safe  deposit  company 
and  a  box-renter  results  in  a  bailment  or  a  tenancy,  which  is  of  little 
interest  in  suits  for  damages  resulting  from  loss  of  property,  inas- 
much as  the  liability  is  in  both  cases  the  same,  Mayer  v.  Brensinger 
(1899)  180  HI.  110;  see  Jones  v.  Morgan  (1882)  90  N.  Y.  4,  has  lately 
become  of  prime  importance  in  solving  the  question  of  possession  for 
the  purpose  of  the  inheritance  tax  laws.  Where  the  arrangement  of  locks 
requires  the  actual  presence  of  the  guard  at  the  opening  of  the  box, 
a  constructive  delivery  and  consequently  a  bailment  is  naturally  in- 
ferred; but  where  the  regulations  merely  require  identification  at  the 
door,  the  relation  of  landlord  and  tenant  seems  more  in  accord  with 
the  facts.  A  somewhat  similar  distinction  is  perhaps  indicated  in  the 
New  York  Banking  Law  (1909)  §300,  between  a  safe  deposit  company 
receiving  goods  "as  bailee"  and  "letting  out"  vaults.  In  the  interest 
of  uniformity,  however,  it  would  seem  wisest  to  hold  the  company 
as  bailee  for  all  purposes  in  spite  of  occasional  difficulties,  especially 
because  the  sole  important  result  of  the  distinction  is  to  impede  the 
State  in  the  collection  of  the  inheritance  tax. 

Carriers — Liability  for  Passenger's  Baggage  Not  Accompanied  by 
Owner. — The  plaintiff  purchased  a  trip  ticket  and  checked  her  trunk 
on  it,  but  did  not  actually  become  a  passenger  at  the  time.  The  trunk 
was  lost.  Held,  the  railroad  was  liable  as  an  insurer,  irrespective  of 
whether  the  passenger  made,  or  intended  to  make,  the  journey.  Ala- 
lama  Great  Southern  R.  R.  v.  Knox  (Ala.  1913)  63  So.  538. 

Since  a  ticket  issued  by  a  common  carrier  seldom  defines  the  right 
which  the  company  intends  to  give  as  regards  baggage,  the  matter 
is  open  to  construction  in  the  light  of  usage.  It  is  urged  that  a  ticket 
vests  two  distinct  rights,  one  to  the  transportation  of  the  person  and 
the  other  to  that  of  baggage,  and  that  the  traveller  may  exercise  either 
the  one  or  the  other  or  each  independently.  McKibbin  v.  Wisconsin 
Central  R.  R.  (1907)  100  Minn.  270,  approving  55  L.  R.  A.  650,  657. 
But,  inasmuch  as  the  exercise  of  the  right  of  personal  transportation 
customarily  destroys  the  right  to  check  baggage,  it  is  plain  that  the 
latter  is  intended  by  the  carrier  to  be  incidental  to  the  former.  See 
Southern  R.  R.  v.  Dinkins  (1913)  139  Ga.  332.  Unless  the  passenger, 
therefore,  gives  the  baggage  to  the  carrier  as  an  incident  of  his  own 
journey,  he  violates  at  least  the  spirit  of  his  contract ;  the  court  should, 
consequently,  release  the  railroad  from  the  onerous  liability  of  a  carrier 
of  goods  and  consider  it  a  mere  gratuitous  bailee.  Marshall  v.  Pontiac 
R.  R.  (1901)  126  Mich.  45;  see  Bradley  v.  C.  &  N.  W.  R.  R.  (1909) 
147  HI.  App.  397.  Under  modern  systems  of  checking  baggage,  rail- 
roads no  longer  expect  the  traveller  to  watch  his  trunk  at  every  trans- 
fer; cf.  Collins  v.  B.  &  M.  R.  R.  (Mass.  1852)  10  Cush.  506;  but  the 
logical  result  would  seem  to  be,  not  the  negation,  but  simply  a  broader 
interpretation  of  that  essential  inter-dependence  of  the  journey  of  the 
passenger  and  the  transportation  of  his  baggage  upon  which  the 
carrier's  greater  liability  is  founded. 
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Chattel  Mortgages — Failure  to  Record — Delivery  of  Possession. — 
A  mortgagee  took  possession  of  goods  under  a  chattel  mortgage.  Subse- 
quently, the  mortgagor  executed  a  second  mortgage,  which  was  not 
recorded;  the  first  mortgagee  consented  to  retain  possession  for  the 
benefit  of  the  second  mortgagee.  Held,  the  second  mortgage  was  in- 
valid as  to  creditors.  Moffat  v.  Beeler  (Kan.  1914)  137  Pac.  963. 

At  common  law,  a  chattel  mortgage,  to  be  good  against  creditors, 
could  be  made  only  by  delivery  of  the  property  to  the  mortgagee, 
Jones,  Chattel  Mortgages  (5th  ed.)  §176,  although  as  between  the 
parties  themselves  a  change  in  possession  was  not  necessary.  See  Hall 
v.  Snowhill  (1833)  14  N.  J.  L.  8.  The  recording  acts  merely  provide 
a  substitute  for  this  common  law  requirement,  see  Steele  v.  Benham 
(1881)  84  N.  Y.  634;  cf.  1  Cobbey,  Chattel  Mortgages  §494,  and  it 
would  seem,  require  such  a  change  of  possession  as  would  constitute 
a  receipt  and  acceptance  under  the  Statute  of  Frauds  in  case  of  a  sale 
of  personal  property.  Clearly,  by  recent  interpretations  of  the  Statute 
an  actual  delivery  is  necessary  for  this  purpose.  13  Columbia  Law 
Rev.  758.  This  essential,  moreover,  in  the  absence  of  any  other  overt  act 
indicating  the  intention  of  the  parties,  should  not  be  obviated  by  the 
fact  that  the  chattel  happens  to  be  in  the  hands  of  a  third  party.  In 
regard  to  chattel  mortgages,  however,  the  contrary  has  been  held  in 
an  early  case,  Nash  v.  Ely  (N.  Y.  1838)  19  Wend.  523,  but  it  is 
doubtful  whether  this  is  an  authority  in  respect  to  the  rights  of 
creditors,  since  this  question  seems  to  have  been  avoided  in  the  de- 
cision. It  might  also  be  urged  that,  since  the  recording  acts  were 
made  primarily  to  protect  anyone  from  extending  credit  because  of 
the  ostensible  ownership  in  the  mortgagor,  the  possession  of  any  per- 
son other  than  the  mortgagor  should  be  a  sufficient  safeguard,  espe- 
cially since  such  a  transaction  is  only  prima  facie  fraudulent,  in  this 
country.  However,  the  principal  case  can  be  sustained  on  the  ground 
that  creditors  should  be  given  every  possible  opportunity  to  share 
assets  equally. 

Conflict  of  Laws — Domicile — Test  of  Intention*. — The  testator  was 
executor  of  his  father's  will  in  Louisiana,  and  as  such  was  required 
to  surrender  his  trust  if  he  left  the  State  permanently.  Without  com- 
plying with  this  requirement,  he  moved  to  Texas  where  he  made  a 
will,  and  died.  In  proceedings  by  the  Texas  executors  to  have  the  will 
registered  in  Louisiana,  held,  the  testator  died  domiciled  in  Louisiana 
and  the  will  must  be  tested  by  the  laws  of  that  State.  Burbanle  v. 
Ernst  (U.  S.  Sup.  Ct.  1914).    Not  yet  reported. 

The  testator  became  domiciled  in  New  York  in  1881,  was  appointed 
brigadier  general  in  1899,  and  from  1904  to  1908,  and  again  from 
1910  to  1912,  had  his  headquarters  on  Governor's  Island.  He  died  in 
New  York  in  1912.  In  proceedings  for  assessment  of  the  transfer  tax 
by  the  State  of  New  York,  held,  the  proceedings  should  be  dismissed, 
since  the  testator  had  been  domiciled  on  Governor's  Island,  which  is 
federal  territory.  In  re  Grant's  Estate  (Surr.  Ct.  N.  Y.  1913)  144 
N.  Y.  Supp.  567. 

The  defendant,  who  was  domiciled  in  Oregon  in  1911,  in  that  year 
moved  with  his  family  to  Idaho  for  the  purpose  of  educating  his 
children,  but  with  the  expressed  intention  of  returning  to  Oregon, 
where  his  business  and  property  were  situated.  In  1912  he  voted  in 
Idaho,  although  he  was  also  registered  in  Oregon,  and  in  November 
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of  the  same  year  he  returned  to  Oregon.  In  an  action  for  divorce, 
held,  the  defendant  was  domiciled  in  Oregon.  Miller  v.  Miller  (Ore. 
1913)  136  Pac.  15. 

These  cases  follow  the  general  rule  that  man's  domicile  is  de- 
termined by  his  intention,  as  expressed  in  the  factum  of  his  residence 
and  his  animus  manendi.  For  a  discussion  of  the  principles  involved 
see  10  Columbia  Law  Kev.  360;  12  Columbia  Law  Kev.  460,  461. 

Constitutional  Law — Fifteenth  Amendment — Grandfather  Clauses. 
— The  Constitution  of  Oklahoma  prescribes  certain  educational  re- 
quirements for  all  voters  except  those  who  have  themselves  voted,  or 
whose  ancestors  voted,  prior  to  January  1,  1866.  Held,  the  provision 
does  not  violate  the  Fifteenth  Amendment  of  the  Federal  Constitu- 
tion.   Cofield  v.  Farrell  (Okla.  1913)  134  Pac.  407.    See  Notes,  p.  336. 

Constitutional  Law — Interstate  Commerce — Intoxicating  Liquors. 
— The  defendant  was  indicted  for  bringing  intoxicating  liquors  into 
local  option  territory  in  Delaware  contrary  to  the  Delaware  Statute. 
On  appeal  from  a  verdict  directed  by  stipulation,  held,  conviction  may 
be  sustained.    Grier  v.  State  (Del.  1913)  88  Atl.  579.    See  Notes,  p.  330. 

Constitutional  Law — Searches  and  Seizures — Return  of  Property 
Illegally  Seized. — In  a  prosecution  for  sending  lottery  tickets  through 
the  mails,  certain  incriminatory  documents  were  seized  without  a 
warrant  by  a  United  States  marshal  from  the  possession  of  the  de- 
fendant. Before  trial,  the  court  denied  an  application  by  the  de- 
fendant for  their  return.  The  papers  were  admitted  in  evidence  upon 
the  trial.  Held,  a  violation  of  the  Fourth  Amendment.  Weeks  v. 
United  States  (1914)  U.  S.  Sup.  Ct.  Not  yet  reported.  See  Notes,  p.  338. 

Constitutional  Law — Taxation — Foreign  Built  Yachts  Not  Within 
the  United  States  Owned  by  American  Citizens. — The  United  States 
sued  to  recover  a  tax  under  §37  of  the  Tariff  Act,  36  U.  S.  Stat.  L. 
112,  imposed  upon  the  use  of  foreign  built  yachts  owned  by  citizens 
of  the  United  States.  The  owners  of  the  yachts  in  question  were  resi- 
dents of  France,  and  the  yachts  themselves  had  acquired  a  situs 
abroad.  Upon  demurrer,  held,  the  tax  was  constitutional.  United 
States  v.  Bennett  (Supreme  Court,  Oct.  Term  1913)  No.  629.  Not 
yet  reported. 

An  unbroken  line  of  authority  limits  the  taxing  power  of  the 
State  to  persons  or  property  within  its  territorial  jurisdiction.  State 
Tax  on  Foreign  Held  Bonds  (1872)  15  Wall.  300,  319;  Union  Transit 
Co.  v.  Kentucky  (1905)  199  U.  S.  194,  204;  see  Western  Union  Tel. 
Co.  v.  Kansas  (1910)  216  U.  S.  1,  38.  Since  the  power  of  taxation  is 
exercised  upon  the  assumption  of  an  equivalent  rendered  to  the  tax 
payer  in  the  protection  of  his  person  and  property,  and  since  the  State 
can  in  no  way  afford  this  protection  without  its  jurisdiction,  the  posi- 
tion taken  as  to  the  limits  of  state  taxation  is  sound.  It  is,  however, 
settled  beyond  question  that  the  admiralty  jurisdiction  of  a  nation 
extends  over  vessels  of  that  nation  even  when  they  are  in  navigable 
waters  of  other  nations.  Clark  &  Marshall  (2nd  ed.)  Crimes  737.  Be- 
sides providing  for  the  punishment  of  offenses  committed  on  such 
vessels,  §272  of  the  Penal  Code  of  March  4th,  1909,  35  U.  S.  Stat.  L. 
1142,  Congress  has  also  afforded  compensation  to  these  tax-payers,  as 
for  example,  exempting  them  from  the  payment  of  "light  money,"  see 
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The  Conqueror  (1897)  166  U.  S.  110,  and  hence  the  principal  case  is 
correct  in  deciding  that  there  was  no  constitutional  limitation  upon 
the  federal  taxing  power  prohibiting  the  taxing  of  property  beyond 
the  geographical  boundary  of  the  United  States.  It  is  submitted  that 
the  tax  would  be  constitutional  even  if  it  applied  to  persons  domiciled 
abroad;  the  case  of  United  States  v.  Bennett  (Sup.  Ct.  Oct.  Term, 
1913)  No.  630,  not  yet  reported,  holds,  however,  that  such  persons  were 
not  intended  to  be  included  within  the  operation  of  the  statute. 

Constitutional  Law — Vested  Eights — Stare  Decisis. — In  an  action 
by  a  corporation  upon  a  contract  made  in  the  prosecution  of  business 
within  a  State  which  penalized  the  transaction  of  business  by  corpora- 
tions within  its  confines  unless  certain  statutory  requirements  were 
complied  with,  held,  the  corporation,  having  failed  to  comply  with 
the  statute,  can  maintain  no  action,  and  although  in  previous  de- 
cisions the  court  reached  a  contrary  conclusion,  a  proper  recognition 
of  the  principle  of  stare  decisis  does  not  compel  the  adherence  by  a 
court  to  opinions  formerly  entertained  by  it  under  the  circumstances 
of  the  principal  case.  Oliver  Co.  v.  Louisville  Realty  Co.  (Ky.  1913) 
161  S.  W.  370.    See  Notes,  p.  334. 

Corporations — Directors — Implied  Contract  for  Compensation. — 
The  defendant  corporation  was  organized  under  a  statute  requiring 
that  a  certain  director  be  compensated  for  his  services.  The  directors 
refused  to  vote  him  compensation.  Held,  he  could  recover  upon  an 
implied  contract.  Apsey  v.  Chattel  Loan  Co.  (Mass.  1914)  103  N.  E. 
899. 

It  is  laid  down  broadly  that  a  director  cannot  recover  for  his 
services  as  such,  in  the  absence  of  an  express  contract,  Cheeney  v. 
L.  B.  &  M.  Ry.  (1873)  68  111.  570;  Home  etc.  Guano  Co.  v.  Tillman 
(1906)  125  Ga.  172,  on  the  ground  that  the  director  is  a  fiduciary,  and 
like  the  trustee,  not  entitled  to  compensation,  or  so  seldom  paid  that 
the  presumption  is  that  his  services  are  rendered  gratuitously.  See 
National  Loan  etc.  Co.  v.  Rockland  Co.  (C.  C.  A.  1899)  94  Fed.  335, 
337.  But  the  real  reason  for  the  rule  is  doubtless  public  policy  and 
the  prevention  of  fraud.  See  Butts  v.  Wood  (1867)  37  N.  Y.  317,  319. 
An  officer  who  is  not  a  director,  however,  is  allowed  to  recover  in  a 
proper  case  in  some  jurisdictions  on  an  implied  contract,  Smith  v. 
Long  Island  R.  R.  (1886)  102  N.  Y.  190,  and  most  jurisdictions  soften 
the  broad  application  of  this  presumption,  and  permit  an  officer  who 
is  a  director  to  recover  when  the  services  rendered  are  clearly  outside 
his  regular  duties  as  director.  See  L.  B.  &  M.  Ry.  v.  Cheeney  (1877) 
87  111.  446;  contra,  Althcuse  v.  Cobaugh  Colliery  Co.  (1910)  227  Pa. 
580.  If  an  implied  contract  cannot  be  raised  to  pay  for  his  services, 
money  subsequently  voted  to  pay  for  them  can,  of  course,  be  recovered 
by  the  corporation,  Hayes  v.  Canada  etc.  S.  S.  Co.  (C.  C.  A.  1910) 
181  Fed.  289,  or  its  creditors  or  stockholders.  When,  however,  the 
corporate  charter  provides  generally  for  compensation  to  officers,  they 
may  recover  for  their  services  although  there  is  no  express  contract. 
Rogers  v.  Hastings  &  D.  Ry.  (1875)  22  Minn.  25;  Grundy  v.  Pine 
Hill  Coal  Co.  (Ky.  1885)  9  S.  W.  414.  The  statutory  provision  in 
the  principal  case,  therefore,  undoubtedly  justifies  the  conclusion 
reached  by  the  court. 
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Corporations — Slander — Joint  Liability  with  Agent — Exemplary 
Damages. — An  action  for  slander  was  brought  against  a  corporation 
and  its  president  jointly  for  defamatory  words  spoken  by  the  latter 
in  the  course  of  his  employment,  but  not  expressly  authorized.  Held, 
they  are  jointly  liable  for  exemplary  damages.  NunnamaJcer  v.  Smith's 
(S.  C.  1913)  80  S.  E.  465. 

Many  jurisdictions  hold  a  corporation  liable  for  an  agent's  slander, 
as  distinguished  from  libel,  only  when  the  act  was  expressly  authorized, 
11  Columbia  Law  Kev.  371,  but  the  better  view  is  that  a  corporation  is 
responsible  for  defamation  by  its  agents  to  the  same  extent  as  it  is 
for  their  other  torts.  Burdick,  Torts  (3rd  ed.)  139.  Although  the 
basis  of  liability  of  the  master  and  the  servant  is  different,  Mulchey  v. 
M.  R.  Society  (1878)  115  Mass.  487,  the  majority  of  courts  permit 
them  to  be  sued  jointly  even  though  the  former  has  not  actively  par- 
ticipated in  the  latter's  wrongdoing.  Phelps  v.  Wait  (1864)  30  N.  Y. 
78.  Federal  courts  permit  joinder  where  the  tort  is  one  of  negligence, 
Charman  v.  L.  E.  &  W.  R.  Co.  (C.  C.  1900)  105  Fed.  449;  Riser  v. 
Southern  Ry.  (C.  C.  1902)  116  Fed.  215,  but  seem  to  deny  it  when 
exemplary  damages  are  sought.  Davenport  v.  Southern  Ry.  (C.  C. 
1903)  124  Fed.  983.  Since  exemplary  damages,  whether  regarded  as 
punishment  for  the  wrongdoer  or  compensation  for  aggravated  mis- 
conduct, see  7  Columbia  Law  Rev.  122,  are  not  awarded  unless  the  tort- 
feasor has  acted  wilfully  or  wantonly,  a  principal  who  has  not  been 
guilty  of  any  personal  misconduct  is  in  many  jurisdictions  held  not 
liable  for  exemplary  damages  for  the  servant's  wrongful  act.  Cleg- 
horn  v.  N.  Y.  C.  &  H.  R.  R.  (1874)  56  N.  Y.  44;  L.  S.  &  M.  S.  Ry. 
v.  Prentice  (1892)  147  U.  S.  101,  109;  contra,  Boyer  &  Co.  v.  Coxen 
(1901)  92  Md.  366.  In  many  jurisdictions  a  corporation  is  subjected 
to  such  liability,  Memphis  &  C.  P.  Co.  v.  Nagel  (1895)  97  Ky.  9,  where 
an  individual  principal  is  not.  Patterson  v.  Waldman  (Ky.  1898)  46 
S.  W.  17.  There  is  evidently  no  distinction  in  principle  to  be  made  in 
these  cases,  1  Sedgwick,  Damages  (9th  ed.)  740,  but  it  is  to  be  ob- 
served that  in  most  of  the  cases  where  it  is  made  the  defendants  are 
public  service  corporations,  owing  additional  duties  to  the  public,  see 
citations  in  1  Sedgwick,  Damages  (9th  ed.)  739,  n.  229,  and  this  fact 
seems  to  have  had  considerable  influence.  See  Goddard  v.  G.  T.  Ry. 
(1869)  57  Me.  202,  212;  Peterson  v.  W.  U.  Tel.  Co.  (1899)  75  Minn.  368. 

Cost — Prochein  Ami — Guardian  ad  Litem. — Upon  a  motion  to  modify 
a  judgment  granting  costs  against  the  prochein  ami  of  the  infant 
plaintiff,  held,  that  in  absence  of  statute  to  the  contrary  the  prochein 
ami  of  an  infant  plaintiff  is  personally  liable  for  costs.  Reynolds  v. 
Great  Northern  Ry.  (1913)  206  Fed.  1003. 

Undoubtedly  the  court  has  here  enunciated  the  prevailing  rule, 
which  distinguishes  in  the  matter  of  costs  between  infants,  as  plain- 
tiff and  as  defendants.  Perryman  v.  Burgster  (Ala.  1837)  6  Port.  99; 
Schouler,  Domestic  Relations  (5th  ed.)  734,  738.  The  rule  is  said  to  be 
based  on  the  fact  that  the  "next  friend"  of  a  plaintiff  is  a  volunteer 
while  the  guardian  of  a  defendant  is  not.  Green  v.  Harrison  (Tenn. 
1855)  3  Sneed  131.  This,  however,  is  not  entirely  true,  as  neither  can 
be  compelled  to  serve  and  both  are  almost  invariably  appointed  upon 
application.  No  apparent  difference  exists  between  the  function  of  a 
prochein  ami  and  those  of  a  guardian  ad  litem.  Woerner,  American 
Law  of  Guardianship,  64.   Both  are  officers  of  the  court,  see  Collins  v. 
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Brook  (1860)  5  H.  &  X.  700,  *T09,  in  the  interest  of  the  infant  and 
may  be  removed  at  any  time,  the  infant  being  at  all  times  the  ward 
of  the  court.  Tate  v.  Mott  (1887)  96  X.  C.  19,  23.  Both  as  a  plaintiff 
and  as  a  defendant  the  infant  is  held  to  be  the  party  to  the  action 
rather  than  the  prochein  ami,  Sinclair  v.  Sinclair  (1845)  13  M.  &  W. 
*640,  or  guardian  ad  litem,  Bryant  v.  Livermore  (1874)  20  Minn.  313, 
340.  Consequently,  under  a  statute  declaring  the  losing  party  liable 
for  the  costs,  the  courts  have  held  the  infant  plaintiff  and  not  his 
"next  friend"  liable,  Crandall  v.  Sldid  (Mass.  1846)  11  Mete.  288; 
Leavitt  v.  City  of  Bangor  (1856)  41  Me.  458,  and  in  Howett  v.  Alex- 
ander (X.  C.  1828)  1  Dev.  L.  431,  it  is  squarely  held,  that  the  prochein 
ami  is  not  liable  for  costs,  while  in  Smith  v.  Smith  (1891)  108  X.  C. 
365,  the  prochein  ami  of  an  incompetent  is  held  liable  only  in  case  of 
mismanagement  or  bad  faith.  This  rule  seems  best  upon  principle, 
as  it  is  just  as  imperative  to  protect  the  infant's  right  to  sue  as  to 
defend,  by  relieving  his  innocent  representative  of  any  personal 
liability. 

Criminal  Law — Ex  Post  Facto  Legislation* — Evidence. — A  statute 
enacted  between  the  time  of  the  offense  and  the  defendant's  trial 
substituted  the  certified  minutes  of  the  official  stenographer  for  a 
deposition  taken  by  the  magistrate  in  connection  with  the  evidence 
of  a  deceased  witness  as  the  previous  law  required.  Held,  not  ex  post 
facto.  People  v.  Qualey  (X.  Y.  1914)  X.  Y.  L.  J.,  Feb.  18,  1914. 

Generally,  an  ex  post  facto  law  is  defined  as  a  law,  retrospective  in 
its  application,  which  makes  that  criminal  which  was  not  such  when 
the  act  was  committed,  or  increases  the  punishment,  or  makes  it 
harder  for  the  accused  to  defend  himself.  McClain,  Criminal  Law, 
§78.  But  since  no  one  has  a  vested  right  in  technically  correct  pro- 
cedure, see  Hopt  v.  Utah  (1884)  110  U.  S.  574,  a  retroactive  law 
affecting  such  a  rule  is  not  ex  post  facto,  Cooley,  Constitutional  Limita- 
tions (7th  ed.)  381,  unless  some  substantive  right  is  thereby  impaired. 
See  Wharton,  Criminal  Law  (11th  ed.)  §43;  State  v.  Caldwell  (1898) 
50  La.  Ann.  666.  A  dictum  in  Colder  v.  Bull  (1798)  3  Dall.  386,  390, 
which  seems  to  suggest  this  distinction  in  regard  to  rules  of  evidence, 
is  therefore  sound.  If  the  law  simply  enlarges  the  class  of  persons 
competent  to  testify,  it  is  not  ex  post  facto.  Hopt  v.  Utah,  supra. 
Although  the  act  repealing  a  statute  providing  that  no  evidence  ob- 
tained by  means  of  a  judicial  proceeding  shall  be  admissible  has  been 
held  within  the  prohibition,  Frisby  v.  United  States  (1912)  38  App.  D. 
C.  22,  the  decision  is  not  in  harmony  with  the  present  tendency  toward 
liberal  construction  of  constitutional  guarantees.  Since  the  change  in 
the  principal  case  did  not  operate  to  alter  the  situation  of  the  accused 
materially  to  his  detriment  it  should  be  sustained. 

Criminal  Law — False  Pretenses — Venue. — The  defendant  wrote  a 
letter  from  B  containing  false  pretenses  to  a  party  in  A,  and  induced 
him  to  mail  a  check  to  the  defendant  in  B.  Held,  the  offense  of  ob- 
taining money  under  false  pretenses  was  consummated  in  B,  and  the 
courts  of  B  had  jurisdiction.  State  v.  Smith  (Iowa  1913)  144  X.  W.  32. 
Sine  the  crime  of  obtaining  goods  under  false  pretenses  is  not  con- 
summated until  the  goods  have  been  acquired,  the  prosecution  must 
be  brought  in  the  jurisdiction  where  the  property  was  transferred,  and 
not  where  the  false  pretenses  were  made.  Graham  v.  People  (1899) 
181  HI.  477,  493;  Regina  v.  Stanbury  (1862)  9  Cox  C.  C.  94.   Xow  the 
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essential  element  in  obtaining  the  goods  appears  to  be  the  transfer  of 
title,  for  the  crime  may  be  committed  without  the  delivery  of  the  goods 
where  the  victim  is  by  false  pretenses  induced  to  pass  title  to  goods 
already  in  the  defendant's  possession,  Commonwealth  v.  Schwartz 
(1892)  92  Ky.  510;  contra,  Watson  v.  People  (1888)  27  HI.  App.  493, 
and  on  the  other  hand,  change  of  possession  is  not  enough  unless  title 
is  also  parted  with.  State  v.  Anderson  (1877)  47  Iowa  142;  Queen  v. 
Kilham  (1870)  L.  E.  1  C.  C.  K.  261.  Hence,  when  the  victim  delivers 
goods  to  a  carrier  in  A  consigned  to  the  defendant  in  B,  the  majority 
of  courts  hold  that  the  goods  were  obtained  in  A,  since  delivery  to 
the  carrier  passed  title  to  the  defendant  subject  only  to  the  victim's 
right  of  stoppage  in  transitu.  State  v.  Briggs  (1906)  74  Kans.  377; 
Commonwealth  v.  Wood  (1886)  142  Mass.  459;  Norris  v.  State  (1874) 
25  Oh.  St.  217.  This  doctrine,  although  technically  correct,  reaches 
the  curious  result  that  even  though  the  defrauded  party  should  exer- 
cise his  right  of  stoppage  in  transitu  the  defendant  would  still  be  liable 
for  obtaining  property  which  he  possibly  never  saw,  while,  on  the 
other  hand,  he  would  not  be  guilty  if  the  contract  of  sale  failed  to 
pass  title  under  the  Statute  of  Frauds.  See  Ex  parte  Barker  (1881) 
11  Neb.  309.  And  it  really  seems  that  so  long  as  the  defrauded  party 
retains  control  over  the  goods,  such  as  the  right  of  stoppage  in  transitu, 
the  crime  has  not  been  committed  although  title  has  technically  passed. 
See  Bates  v.  State  (1905)  124  Wis.  612.  Consequently,  a  few  states 
have  adopted  a  more  practical  rule  by  holding  that  the  word  "obtain" 
means  to  get  actual  possession  of,  and  not  merely  to  procure  title  tech- 
nically by  delivery  to  a  carrier.  Commonwealth  v.  Schmunh  (1904) 
207  Pa.  544;  cf.  Jamison  v.  State  (1881)  37  Ark.  445. 

Criminal  Law — Self  Defense — Evidence  of  Threats. — In  a  prosecu- 
tion for  homicide,  where  the  defendant  relied  upon  self-defense,  held, 
recent  uncommunicated  threats  made  by  the  deceased  against  the  de- 
fendant were  admissible  in  evidence.  State  v.  Johnson  (Iowa  1913) 
144  N.  W.  303. 

For  a  discussion  of  this  subject,  see  13  Columbia  Law  Rev.  167. 

Criminal  Law — Unaccepted  Pardon — Effect  on  Constitutional 
Guaranty  Against  Self-Incrimination. — The  defendants  refused  to 
testify  before  the  Grand  Jury  on  the  ground  that  their  testimony 
would  incriminate  them  under  §§37  and  39  of  the  Penal  Code.  Later 
the  President  issued  full  pardons  to  them,  which  they  refused  to  ac- 
cept, persisting  in  their  refusal  to  answer.  Upon  presentment  of  the 
Grand  Jury  for  contempt,  held,  the  defendants  could  no  longer  insist 
upon  their  privilege  under  the  Fifth  Amendment  of  the  Federal  Con- 
stitution. United  States  v.  Burdick  (D.  C.  S.  D.  N.  Y.  1914)  N.  Y. 
L.  J.,  Mar.  6,  1914.   Not  yet  reported. 

It  is  unquestioned  that  the  President  may  issue  a  pardon  at  any 
time  after  the  commission  of  a  crime,  either  before  or  after  the  legal 
proceedings  have  been  instituted  for  punishment.  See  Ex  parte  Oar- 
land  (1866)  4  Wall.  333,  380;  2  Willoughby,  Constitution,  §§686,  687. 
A  pardon,  however,  is  regarded  as  a  deed,  to  the  validity  of  which  not 
only  delivery  but  also  acceptance  is  necessary.  United  States  v.  Wilson 
(1833)  7  Pet.  150;  see  In  re  De  Buy  (D.  C.  1869)  7  Fed.  Cas.  No. 
3814;  Commonwealth  v.  Halloway  (1863)  44  Pa.  210.  Since  the  effect 
of  a  pardon  duly  issued  and  accepted  is  to  obviate  the  possibility  of 
any  legal  punishment  for  the  offense  committed,  and  since,  moreover, 
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the  purpose  of  the  Fifth  Amendment  of  the  Federal  Constitution  is 
to  secure  to  every  person  the  right  not  to  be  prosecuted  on  his  own 
testimony,  the  object  of  the  constitutional  provision  is  fully  accom- 
plished if  the  person  is  afforded  such  immunity  against  such  future 
prosecution,  and  therefore  the  witness  should  no  longer  be  allowed  to 
raise  the  privilege  against  self  incrimination.  Brown  v.  Walker  (1896) 
161  U.  S.  591;  3  Wigmore,  Evidence,  §§2280,  2281.  Although,  logi- 
cally, the  defendants  could  insist  on  the  correctness  of  their  position, 
since  a  pardon  can  be  cancelled  any  time  before  its  acceptance,  the 
progressive  tendency  to  throw  down  the  formal  barriers  of  constitu- 
tional privileges,  if  the  right  is  preserved  in  substance,  justifies  the 
decision.    See  Ex  parte  Muncy  (Tex.  1913)  163  S.  W.  29. 

Descent  and  Distribution — Disqualification  of  Heir — Murder  op 
Ancestor. — In  an  action  in  partition  the  plaintiff  claimed  title  through 
a  husband  who  had  inherited  the  property  from  his  wife  after  murder- 
ing her.  Held,  in  the  absence  of  an  express  statutory  prohibition  the 
husband  could  inherit  as  the  statutory  heir.  Holloway  v.  McCormick 
(Okla.  1913)  136  Pac.  1111. 

For  a  discussion  of  this  subject,  see  11  Columbia  Law  Rev.  180. 

Evidence — Character  Evidence  in  Civil  Actions. — In  a  suit  for  tres- 
pass, held,  the  defendant  may  not  introduce  evidence  tending  to  show 
his  general  good  character.    Gould  v.  Bebee  (La.  1913)  63  So.  848. 

Although  in  criminal  proceedings  the  right  of  the  defendant  to 
bring  in  evidence  to  prove  his  good  character  is  well  recognized,  4 
Columbia  Law  Rev.  302,  as  regards  civil  actions  the  contrary  is  the 
general  rule.  Vance  v.  Richardson  (1895)  110  Cal.  414;  Colburn  v. 
Marble  (1907)  196  Mass.  376.  Where,  as  in  the  principal  case,  the 
mental  state  of  the  party  is  an  immaterial  element  in  the  action, 
character  evidence  would  clearly  be  irrelevant  to  the  issue,  4  Chamber- 
layne,  Evidence,  §3270,  since  character,  in  the  law  of  evidence  at  least, 
is  a  psychological  attribute  which  would  be  likely  to  bear  only  upon 
the  mental  and  moral  tendencies  of  the  defendant.  See  1  Wigmore, 
Evidence,  121;  4  Chamberlayne,  Evidence,  §3272.  This  conception  of 
character  evidence  is  presumably  the  logical  basis  for  allowing  the 
introduction  of  such  testimony  in  criminal  proceedings,  in  which  the 
mental  attitude  of  the  prisoner  is  almost  always  an  essential  element  of 
the  offense.  See  Davis  v.  State  (1851)  10  Ga.  101,  105;  4  Chamber- 
layne, Evidence,  §3271.  Although,  following  this  line  of  reasoning, 
it  is  clearly  inconsistent  to  exclude  such  evidence  in  those  actions, 
as  in  fraud,  where  the  mental  attitude  of  the  defendant  is  the  gist  of 
the  offense,  see  Werts  v.  Spearman  (1884)  22  S.  C.  200,  219;  Ruan  v. 
Perry  (N.  Y.  1805)  3  Caines  120,  overruled,  Gough  v.  St.  John  (N. 
Y.  1837)  16  Wend.  646,  nevertheless  the  great  weight  of  authority 
excludes  character  evidence  in  all  civil  actions.  Dudley  v.  McCluer 
(1877)  65  Mo.  241;  Gough  v.  St.  John,  supra.  It  is  only  in  criminal 
proceedings  that  the  common  law  is  so  insistent  upon  giving  the  de- 
fendant the  benefit  of  every  possible  defense.  See  Wright  v.  McKee 
(1864)  37  Vt.  161.  In  civil  causes,  on  the  other  hand,  the  logical 
inconsistency  of  rejecting  such  testimony  is  considered  outweighed  by 
the  elimination  of  the  confusion  of  issues  and  of  the  delays,  which 
would  result  from  permitting  its  introduction.  Stow  v.  Converse 
(1820)  3  Conn.  325,  345;  Wright  v.  McKee,  supra. 
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Injunction — Inducing  Breach  of  Contract. — The  defendant  pub- 
lished circulars  alleged  to  be  libelous  which  induced  the  plaintiff's 
customers  to  break  their  contracts  with  the  plaintiff.  Held,  although 
the  libelous  statements  could  not  be  enjoined,  the  defendant  would 
be  restrained  from  inducing  the  plaintiff's  customers  to  break  their 
contracts  with  the  plaintiff.  American  Malting  Co.  v.  Keitel  (C.  C. 
A.  1913)  209  Fed.  351. 

For  a  discussion  of  the  basis  of  the  refusal  of  equity  to  enjoin 
libels  while  issuing  injunctions  against  other  injurious  publications, 
see  13  Columbia  Law  Kev.  732. 

Landlord  and  Tenant — Termination  of  Lease — Retention  of  Rent 
Paid  in  Advance. — A  lease  called  for  an  advance  payment  of  $20,000 
to  be  applied  to  the  rent  of  the  third,  fourth  and  fifth  years.  The 
landlord  entered  for  condition  broken  within  the  first  year.  In  a  suit 
by  the  lessee's  assignee,  held,  the  landlord  was  entitled  to  keep  the 
advance  payment.  Galbraith  v.  Wood  et  al.  (Minn.  1914)  144 
N.  W.  945. 

The  courts  have  invariably  held  that  whenever  money  is  deposited 
as  security  for  the  payment  of  rent,  a  cancellation  of  the  lease  by  the 
landlord  for  any  cause  which  justifies  the  action,  does  not  operate  as 
a  forfeiture  from  the  tenant  of  the  sum  so  deposited:  the  fact  of  its 
being  security  entitles  the  lessee  to  a  return  of  the  security  less  the 
amount  of  rent  due  and  unpaid  at  the  time  of  the  termination.  Scott 
v.  Montells  (1888)  109  N.  Y.  1;  Michaels  v.  Fishel  (1902)  169  N.  Y. 
381.  The  same  result,  moreover,  has  been  reached  even  in  the  face  of 
a  provision  in  the  lease  that  the  security  shall  be  absolutely  and  wholly 
forfeited  in  case  the  tenancy  should  be  terminated  by  the  lessee's  failure 
to  perform  the  covenant.  Chaude  v.  Shepard  (1890)  122  N.  Y.  397. 
Where,  however,  the  rent  is  payable  in  advance,  the  eviction  of  the 
tenant  before  the  expiration  of  the  period  in  respect  to  which  the  rent 
was  claimed  does  not  divest  the  landlord  of  his  right  to  retain  the 
money  so  paid,  Hepp  Co.  v.  Deahl  (1912)  53  Colo.  274;  Healy  v. 
McManus  (N.  Y.  1862)  23  How.  Pr.  238;  McNulty  v.  Duffy  (1899)  59 
N.  Y.  Supp.  592,  or  of  his  right  to  recover  the  money  if  it  was  not  as 
yet  paid.  1  Tiffany,  Landlord  and  Tenant,  1179.  This  view  is  not 
universally  accepted,  Sutton  v.  Goodman  (1907)  194- Mass.  389;  Hall 
v.  Middleby  (1908)  197  Mass.  485;  Wreford  v.  Kenrick  (1895)  107 
Mich.  389,  but  is  entirely  sound,  since  there  is  nothing  inconsistent 
in  the  lessor's  terminating  the  lease  and  at  the  same  time  insisting  on 
the  payment  of  rent  absolutely  due  before  the  termination.  It  seems 
extremely  difficult  to  regard  the  sum  deposited  in  the  principal  case  as 
rent,  since  under  the  terms  of  the  lease  it  was  to  be  applied  only  to  the 
third,  fourth  and  fifth  years,  and  the  lessee  had  paid  his  rent  up  to  the 
time  of  the  eviction,  but  the  court  felt  constrained  by  the  pleadings  to 
consider  it  as  "rent  payable  in  advance." 

Limitation  of  Actions — Seduction — Absence  of  Defendant  from 
State. — In  a  prosecution  for  seduction  under  promise  of  marriage, 
held,  that  §  2176  of  the  New  York  Penal  Law,  which  provides  that  the 
lapse  of  two  years  after  the  commission  of  this  offense  bars  the  prose- 
cution, is  qualified  by  §  143  of  the  New  York  Code  of  Criminal  Pro- 
cedure, which  provides  that  no  time  during  which  the  defendant  is  not 
an  inhabitant  of  the  State  is  part  of  the  limitation.  People  v.  Bucco- 
lieri  (N.  Y.  Court  of  General  Sessions,  1914)  N.  Y.  L.  J.,  Mar.  3,  1914. 
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This  case  raises  a  question  concerning  the  Code  of  Criminal  Pro- 
cedure analogous  to  a  somewhat  disputed  question  concerning  the  Code 
of  Civil  Procedure.  Despite  the  equivocal  language  in  §  414  of  the 
Code  of  Civil  Procedure,  the  New  York  courts  now  hold  that  the  gen- 
eral provisions  concerning  the  limitation  of  actions  which  are  laid 
down  in  Chapter  4  apply  to  all  statutes  of  limitations  and  not  merely 
to  those  contained  in  that  chapter.  14  Columbia  Law  Review  173. 
By  analogy,  the  principal  case  holds  that  §  143  of  the  Code  of  Criminal 
Procedure  applies  to  all  criminal  statutes  of  limitations.  In  applying 
this  doctrine  to  new  statutory  limitations,  however,  whether  civil  or 
criminal,  it  is  often  difficult  to  decide  whether  the  new  limitation  is  a 
mere  statute  of  limitations  to  which  the  provisions  for  exemptions  and 
extensions  can  apply,  or  whether  it  is  so  incorporated  in  the  right  as  to 
become  a  part  of  it  and  to  constitute  a  condition  precedent  to  the  main- 
tenance of  an  action.  Cf.  Hill  v.  Supervisors  (1890)  119  N.  Y.  344; 
Hamilton  v.  Royal  Ins.  Co.  (1898)  156  N.  Y.  327.  In  some  other 
States  where  this  question  has  arisen,  it  has  been  held  that  provisions 
for  the  suspension  of  the  statute  during  the  defendant's  absence  do 
not  apply  to  the  special  limitations  to  prosecution  for  seduction.  State 
v.  Heller  (1890)  76  Wis.  517;  cf.  People  v.  Clement  (1888)  72  Mich. 
116.  If  we  concede  that  statutes  limiting  criminal  prosecutions  are  not 
analogous  to  those  limiting  civil  actions  and  that  they  should  always  be 
strictly  construed  in  favor  of  the  defendant,  Wharton,  Criminal  Plead- 
ing &  Practice  (8th  ed.)  §  316,  there  is  some  ground  for  these  decisions, 
but  the  history  of  the  statute,  as  shown  in  the  principal  case,  seems  to 
indicate  that  in  New  York,  at  least,  the  intention  of  the  legislature  in 
enacting  §  2176  of  the  Penal  Law  was  to  establish  a  mere  statute  of 
limitations  to  which  the  general  provisions  in  §  143  of  the  Code  of 
Criminal  Procedure  should  apply. 

Mechanics'  Liens — Right  of  Architect  for  Plans  and  Superintend- 
ence.— An  action  was  brought  to  foreclose  a  lien  filed  by  the  plaintiff, 
an  architect,  for  the  value  of  his  services  in  drawing  plans  for  and 
superintending  the  construction  of  certain  houses.  Held,  although  an 
architect  who  only  draws  plans  is  not  entitled  to  a  mechanic's  lien,  yet, 
when  he  both  furnishes  the  plans  and  superintends  construction  he  is 
entitled  to  a  lien  for  the  value  of  both  plans  and  superintendence. 
Spannahke  v.  Mountain  Construction  Co.  (1913)  144  N.  Y.  Supp.  968. 
It  seems  well  settled  that  an  architect  who  merely  provides  plans 
and  specifications  for  a  building  has  no  lien  for  the  value  of  his  services, 
Price  v.  Kirk  (1879)  90  Pa.  47;  Raeder  v.  Bensbepg  (1879)  6  Mo.  App. 
445,  except  in  certain  States  where  architects  are  expressly  mentioned 
among  the  persons  entitled  to  a  lien.  See  Freeman  v.  Rinaker  (1900) 
185  111.  172.  But  one  who  is  employed  not  only  to  draw  plans,  but  also 
to  direct  and  oversee  the  erection  of  the  building  is,  by  a  preponderance 
of  authority,  allowed  a  lien  for  the  «?alue  of  all  services  rendered, 
Friedlander  v.  Taintor  (1905)  14  N.  Dak.  393;  see  Hughes  v.  Torgerson 
(1891)  96  Ala.  346,  thus  not  confining  the  right  to  acquire  a  lien  to 
persons  who  may  be  supposed  to  need  the  especial  protection  of  the 
statute.  See  Stryker  v.  Cassidy  (1879)  76  N.  Y.  50;  Phoenix  Furniture 
Co.  v.  Put-in-Bay  Hotel  Co.  (C.  C.  1895)  66  Fed.  683.  This  view  is, 
however,  disapproved  in  several  States,  on  the  ground  that  an  architect 
is  not  properly  a  mechanic,  and,  therefore,  not  entitled  to  the  benefits 
of  the  statute;  see  Foushee  v.   Grigsby  &  Robinson  (Ky.  1876)   12 
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Bush.  75;  or  that,  since  the  plans  do  not  enter  into  the  structure,  the 
statute  is  inapplicable.  Cf.  Ames  v.  Dyer  (1856)  41  Me.  397.  On  the 
other  hand,  at  least  one  jurisdiction  allows  a  lien  to  be  filed  for  the 
value  of  services  by  way  of  superintendence,  but  refuses  to  extend  it 
to  the  labor  of  drawing  plans  and  specifications;  Mitchell  v.  Packard 
(1897)  168  Mass.  467;  and  where  the  contract  for  the  two  is  entire, 
withholds  the  lien  completely.  Libbey  v.  Tidden  (1906)  192  Mass.  175. 
This  conflict  may,  of  course,  be  ascribed  in  great  measure  to  the  varied 
wordings  of  the  statutes.  The  question  at  issue,  however,  is  not  so  much 
one  of  interpretation  as  of  policy;  the  fundamental  problem  is  whether 
the  application  of  the  Mechanics'  Lien  Acts  should  be  extended  still 
further  beyond  the  limits  of  that  class  of  persons  for  whose  protection 
they  were  originally  passed,  namely,  the  manual  laborers  who  are  de- 
pendent for  their  subsistence  upon  an  immediate  payment  for 
their  labor. 

Mortgages — Marshaling  of  Assets. — N,  after  mortgaging  his  farm, 
sold  it  to  M,  who  both  assumed  payment  of  the  mortgage  and  gave  N  a 
second  mortgage  on  a  part  of  the  farm.  The  remainder  of  the  land, 
after  several  transfers  subject  to  both  mortgages,  was  conveyed  to  B, 
subject  to  but  36  per  cent,  of  the  first  mortgage.  Upon  foreclosure  of 
both  mortgages,  N  sought  to  compel  the  satisfaction  of  the  first  mort- 
gage as  far  as  possible  out  of  B's  land.  Held,  he  had  this  right.  Newby 
v.  Fox  (Kan.  1913)  133  Pac.  890.    See  Notes,  p.  332. 

Negligence — Functions  of  the  Court  and  Jury. — The  plaintiff  was 
injured  at  the  defendant's  crossing  by  a  train  which  was  running  at  40 
miles  an  hour.  Held,  the  question  of  the  defendant's  negligence  was 
properly  left  to  the  jury.  Tousley  v.  Pacific  Elecric  By.  (Cal.  1913) 
137  Pac.  31.    See  Notes,  p.  341. 

Pleading  and  Practice — Continuing  Offenses — Proof  of  Time  as  an 
Essential  Element. — Defendant  was  convicted  of  the  crime  of  keeping 
a  disorderly  house.  Held,  since  time  is  not  an  essential  element  of  this 
offense,  it  is  not  necessary  to  prove  commission  within  the  time  laid  in 
the  indictment.    State  v.  Dufour  (Minn.  1913)  143  N.  W.  1126. 

It  is  universally  recognized  that  where  time  is  not  of  the  essence  of 
an  offense,  a  variance  between  the  allegations  and  the  proof  as  to  the 
time  when  the  crime  was  committed  is  not  fatal.  22  Encyc.  of  Pleading 
&  Practice  614.  Moreover,  it  is  generally  conceded  that  time  is  usually 
not  a  material  ingredient,  except  where  the  act  done  is  unlawful  only 
during  certain  seasons,  on  certain  days,  or  at  certain  hours  of  the  day. 
State  v.  Land  (1873)  42  Ind.  311.  It  has  been  established  by  numerous 
decisions  in  Massachusetts,  however,  that  wherever  a  series  of  acts 
amounting  to  a  practice  or  occupation  constitutes  the  offense,  time  is 
of  the  essence  of  the  charge,  which  may  not  be  sustained  by  proof  vary- 
ing from  it  in  any  degree  in  date.  Commonwealth  v.  Briggs  (Mass. 
1846)  11  Mete.  573;  see  Commonwealth  v.  Peretz  (1912)  212  Mass. 
253.  This  peculiar  doctrine,  which  appears  to  have  originated  in  an 
obiter  dictum  in  Commonwealth  v.  Pray  (Mass.  1832)  13  Pick.  359, 
1  Bishop,  New  Crim.  Proc.  (2nd  ed.)  §  402  and  notes,  although  man- 
ifestly not  founded  on  'reason,  has  been  followed  in  several  jurisdictions. 
State  v.  Small  (1888)  80  Me.  452;  Fleming  v.  State  (1889)  28  Tex.  App. 
234;  see  Dansey  v.  State  (1887)  23  Fla.  316.    On  the  other  hand,  an 


RECENT  DECISIONS.  357 

overwhelming  majority  of  the  courts  hold,  with  the  principal  case,  that 
the  keeping  of  a  disorderly  house  and  similar  crimes  of  continuance 
are  governed  by  the  general  principle,  as  time  is  not  of  the  essence  of 
the  offense.  United  States  v.  Kissel  (1910)  218  U.  S.  601;  Howard  v. 
People*  (1900)  27  Colo.  396;  see  United  States  v.  Burch  (1801)  1 
Cranch.  C.  C.  36. 

Pledges — Delivery  of  Possession — Owner's  Receipt  for  Goods  In* 
His  Bonded  Ware  House. — A  distiller  in  good  faith  delivered  to  a 
bank,  as  collateral  security  for  a  loan,  a  warehouse  receipt  for  whisky 
owned  by  him  and  stored  in  the  bonded  warehouse  on  his  premises. 
Held,  there  was  a  sufficient  delivery  of  possession  to  constitute  a  pledge 
enforcible  in  subsequent  bankruptcy  proceedings  against  the  distiller's 
trustee.  Taney  v.  Penn  National  Bank  (1914)  34  Sup.  Ct.  Rep.  288. 
See  Notes,  p.  339. 

Receivers — Contracts — Performance. — An  action  was  brought  by 
the  receiver  of  a  transportation  company  for  the  value  of  services 
rendered  by  him  under  a  contract  between  the  company  and  the  de- 
fendant, which  contract  the  receiver  within  a  reasonable  time  elected 
to  reject.  Held,  the  defendant  was  entitled  to  set  off  damages  growing 
out  of  non-performance  of  the  contract  against  receiver's  claim  for 
services  rendered  bv  him.  Butterworth  v.  Degnon  Const.  Co.  (D.  C.  S. 
D.  N.  Y.  1913)  208  Fed.  381. 

The  rights  of  a  receiver  under  executory  contracts  entered  into 
by  the  persons  over  whose  effects  he  has  been  appointed  are  generally 
analogous  to  those  of  an  assignee.  Cf.  Brassel  v.  Troxel  (1896)  68 
111.  App.  131;  Devlin  v.  The  Mayor  (1875)  63  N.  Y.  8.  But  since  it 
would  be  inequitable  to  allow  the  receiver  to  get  the  full  benefit  of  per- 
formance after  the  bankruptcy,  and  leave  the  solvent  party  with  a 
probably  worthless  claim  against  the  estate,  should  the  receiver  subse- 
quently refuse  to  perform,  the  court  compels  the  latter  to  assume  the 
obligation  of  the  contract  if  he  elects  to  require  performance  by  the 
solvent  party  thereto.  High,  Receivers  (4th  ed.)  §273  (a).  While 
it  is  settled,  therefore,  that  an  election  by  the  receiver  to  adopt  an 
executory  contract  by  his  insolvent  operates  as  a  novation,  a  receiver 
apparently  may  render  services  under  the  old  contract  in  order  to 
ascertain  whether  it  is  profitable  for  the  estate,  before  deciding  whether 
to  adopt  or  reject  it.  Alderson,  Receivers,  §  270.  However,  a  subse- 
quent refusal  to  enter  into  a  new  contract  with  the  solvent  party 
precludes  any  recovery  for  services  rendered  by  the  receiver  in  con- 
tract. Since  the  receiver  in  the  principal  case  never  assumed  the 
contract,  the  only  possible  theory  of  a  recovery  by  him  in  his  own  right 
is  quasi-contractual,  for  the  benefits  received  by  the  solvent  party.  But 
inasmuch  as  the  latter  had  a  right  to  these  services  on  a  valid  contract 
and  as  he  made  no  other  request  for  their  performance,  no  element 
exists  on  which  to  base  such  a  recovery.  Keener,  Quasi-Contracts, 
341.  On  the  other  hand,  in  a  suit  on  a  contract  between  a  receiver  and 
another  party,  the  latter  should  never  be  allowed  to  set  off  a  claim 
against  the  bankrupt.  Singerly  v.  Fox  (1874)  75  Pa.  112.  Thus,  the 
principal  case  reached  an  absolutely  equitable  result  by  balancing 
one  unsound  recovery  against  another.  See  Parsons  v.  Sovereign  Bank 
(1912)  107  L.  T.  R.  572;  Foster  v.  Nixon  Nav.  Co.  (1906)  23 
T.  L.  R  138.  However,  a  possible  explanation  of  the  decision,  is  that 
the  receiver  was  enforcing  a  quasi-contractual  claim  of  the  insolvent  for 
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benefits  conferred  under  the  broken  contract,  in  which  case  a  set-off 
would  be  proper.    Woodward,  Quasi  Contracts,  §  178. 

Sales — Warranty — Acceptance  as  Waiver. — In  an  action  for  the  pur- 
chase price  of  a  chattel,  held,  under  the  Sales  Act,  the  acceptance  of 
the  goods  by  the  vendee  did  not  preclude  his  right  to  recover  damages 
for  breach  of  an  implied  warranty.  Nelson  Co.  v.  Silver  (N.  Y.  App. 
Div.  1914.)    Not  yet  reported. 

The  rule  that  acceptance  of  the  goods  by  the  buyer  is  a  waiver 
of  his  right  to  recover  damages  for  breach  of  an  implied  warranty,  is 
the  result  of  the  struggle  against  the  recognition  of  implied  warranties 
in  sales,  and  can  be  justified  only  by  the  assumption  that  such  engage- 
ments are  not  true  warranties  but  rather  conditions,  1  Columbia  Law 
Kev.  84-86;  Haase  v.  Nonnemacher  (1875)  21  Minn.  486,  or  on  certain 
doubtful  grounds  of  practicability.  Burdick,  Sales  (3rd  ed.)  158.  On 
any  other  theory,  it  is  incorrect,  since  a  warranty  is  a  promise,  16 
Harvard  Law  Rev.  466,  and  therefore  gives  rise  to  a  claim  which  can- 
not be  waived  or  abandoned  except  by  a  release  under  seal  or  for  a  con- 
sideration. Anson,  Contracts  (8th  ed.)  333  et  seq.  It  is  sometimes 
defended  on  the  ground  of  estoppel,  Studer  v.  Bleistein  (1889)  115 
N.  Y.  316,  but  there  can  be  no  estoppel  unless  the  seller  was  led  to  act 
to  his  injury  by  relying  on  the  conduct  of  the  buyer.  See  Allison  v. 
Vaughn  (1875)  40  la.  421.  Moreover,  even  if  a  warranty  could  be 
waived,  it  would  be  unjust  to  lay  down  as  a  rule  of  law  that  acceptance 
of  the  goods  is  a  waiver,  Cordage  Co.  v.  Rice  (1896)  5  N.  Dak.  432, 
for  waiver  depends  on  intent,  which  must  be  proved  as  a  fact  to  the 
jury,  and  not  inferred  as  a  matter  of  law.  40  Cyc.  262.  However,  the 
rule  is  widely  followed  in  this  country,  Louis  Eckles  Co.  v.  Cornell  Co. 
(1912)  119  Md.  107;  Columbus  Co.  y.  See  (1912)  169  Mich.  661,  though 
it  has  been  modified  by  various  arbitrary  exceptions.  Williston,  Sales, 
§  489.  Thus,  in  New  York,  it  has  been  held  not  to  apply  to  express 
warranties,  Zabrishie  v.  C.  V.  R.  R.  Co:  (1892)  131  N.  Y.  72,  nor  even 
to  implied  warranties  unless  the  defect  is  easily  discoverable,  Kelly  Co. 
v.  Barber  Co.  (N.  Y.  1909)  136  App.  Div.  22,  and  the  contract  is  ex- 
ecutory. See  Cooper  v.  Payne  (N.  Y.  1905)  103  App.  Div.  118.  The 
courts  of  England  and  of  some  of  our  States  have  wisely  rejected  the 
doctrine,  Burdick,  Sales  (3rd  ed.)  159 ;  Morse  v.  Moore  (1891)  83  Me. 
473,  as  has  the  Uniform  Sales  Act,  N.  Y.  Pers.  Prop.  Law,  Art.  5, 
§  130;  §  49  of  Mass.  Act,  which,  however,  contains  a  modification  re- 
quired by  business  practice,  requiring  the  buyer  to  notify  the  seller 
of  the  breach  within  a  reasonable  time.  Williston,  Sales  §  484.  With 
the  exception  of  a  dictum  in  Lee  v.  Barrett  (N.  Y.  1913)  144  N.  Y. 
Supp.  941,  the  principal  case  seems  to  be  the  first  New  York  case  to 
recognize  the  change  effected  by  the  statute.  Cf.  Rich  v.  Minolfi  (N.  Y. 
1913)  157  App.  Div.  783;  Ferguson  v.  Netter  (1912)  204  N.  Y.  505. 

States — Priority — Subrogation. — The  plaintiff,  surety  for  an  insolvent 
bank,  having  paid  the  bank's  debt  to  the  State,  sued  its  receiver  for  the 
amount.  Held,  the  plaintiff  was  subrogated  to  the  State's  priority  over 
private  creditors.  U.  S.  Fidelity  &  Guaranty  Co.  v.  Carnegie  Trust  Co. 
(N.  Y.  App.  Div.  1914)  N.  Y.  L.  J.,  Mar.  17,  1914. 

For  a  discussion  of  the  principles  applicable  to  this  case  see  13 
Columbia  Law  Rev.  757. 
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Suretyship  and  Guaranty — Contribution  Between  Co-Sureties — 
Res  Ad  judicata. — In  an  action  against  the  principal  and  sureties  on 
three  bonds  given  by  an  administrator,  two  sureties  were  discharged, 
the  present  plaintiff  being  the  only  one  held  liable.  Having  paid  the 
entire  amount,  he  sues  his  co-sureties  for  contribution.  Held,  he 
should  recover.  Central  Banking  &  Security  Co.  v.  U.  S.  Fidelity  & 
Guaranty  Co.  (W.  Va.  1913)  80  S.  E.  121. 

It  is  a  well  established  principle  that  for  a  decision  to  have  any 
binding  effect  as  res  adjudicata  in  a  subsequent  suit,  the  parties  sought 
to  be  bound  by  it  must  have  stood  in  an  adversary  relation  in  the 
previous  action  as  to  exactly  the  same  issue.  Koelsch  v.  Mixer  (1894) 
52  Oh.  St.  207;  see  McMahon  v.  Geiger  (1880)  73  Mo.  145.  It  seems 
clear  that  in  the  principal  case  the  rights  as  between  the  sureties  were 
not  res  adjudicata,  since  the  previous  suit  was  on  an  entirely  different 
cause  of  action.  This  is  evident  from  the  essential  difference  between 
the  nature  of  the  creditor's  contract  right  on  the  bond  and  the  nature 
of  the  right  of  contribution  between  co-sureties,  which  is  based  simply 
on  an  equity  that  the  common  burden  should  be  shared  equally. 
Warner  v.  Morrison  (Mass.  1862)  3  Allen  566;  Dering  v.  Winchelsea 
(1787)  1  Cox.  Eq.  Cas.  318.  It  is  a  right  which  arises  from  the  rela- 
tion of  co-sureties,  Wayland  v.  Tucker  (Va.  1848)  4  Gratt,  267,  and 
ripens  into  a  cause  of  action,  of  which  the  courts  of  law  have  juris- 
diction, see  1  Brandt,  Suretyship  &  Guaranty  (3rd  ed.)  §279,  upon 
the  payment  by  any  surety  of  more  than  his  pro  rata  share.  Wood  v. 
Leland  (Mass.  1840)  1  Mete.  387;  Camp  v.  Bostwick  (1870)  20  Oh. 
St.  337.  The  fact,  moreover,  that  a  surety  who  is  no  longer  liable  to 
the  creditor  may  nevertheless  be  liable  to  his  co-surety  for  contribu- 
tion, Boardman  v.  Paige  (1840)  11  N.  H.  431;  cf.  Wood  v.  Leland, 
supra,  makes  it  apparent  that,  although  some  courts  enforce  con- 
tribution upon  principle  of  subrogation,  see  Pingrey,  Suretyship  (2nd 
ed.)  §166;  Lidderdale's  Ex'rs.  v.  Ex'r.  of  Robinson  (1827)  12  Wheat. 
594,  the  right  of  the  surety  is  not  dependent  on  the  existence  of  any 
right  in  the  creditor  against  the  same  surety.  Cf.  Camp  v.  Bostwick, 
supra,  but  see  Hood  v.  Morgan  (1900)  47  W.  Va.  817;  Cross  v.  Scar- 
ooro  (Tenn.  1873)  6  Baxt.  134.  It  follows,  therefore,  that  a  determina- 
tion of  a  surety's  non-liability  to  the  creditor  on  the  bond  is  not 
conclusive  against  his  obligation  of  contribution. 

Trespass — Entry  By  Deceit. — The  defendant's  inspector,  after  ob- 
taining entrance  to  the  plaintiff's  apartment  by  pretense  of  a  desire 
to  read  the  electric  meter,  turned  off  the  current,  under  an  erroneous 
belief  that  the  plaintiff  had  not  paid  his  bills.  Held,  the  inspector's 
act  constituted  a  trespass  for  which  the  defendant  is  liable.  Olin  v. 
United  Electric  Light  &  Power  Co.  (1913)  143  N.  Y.  Supp.  1012. 

It  is  a  well  settled  rule  at  common  law  that  every  unauthorized 
entry  on  the  land  of  another  is  a  trespass,  for  which  an  action  will 
lie.  Pfeiffer  v.  Grossman  (1853)  15  111.  53.  On  the  other  hand,  it  is 
equally  well  recognized  that  a  license  to  enter  is  a  justification  of  what 
would  otherwise  be  a  trespass.  Blake  v.  Dow  (1857)  18  III.  261;  Walter 
v.  Post  (N.  Y.  1857)  6  Duer  363.  This  holds  true  even  where  the 
license  is  granted  by  mistake,  Shaw  v.  Mussey  (1860)  48  Me.  247;  see 
Ashcraft  v.  Cox  (Ky.  1899)  50  S.  W.  986,  on  the  principle  that  one 
cannot  complain  of  what  another  has  done  with  his  consent.  Bishop, 
Contracts  (2nd  ed.)  §1299.    A  license,  however,  is  technically  an  au- 
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thority  given  to  do  some  act,  or  a  series  of  acts,  on  the  land  of  another; 
see  Cook  v.  Stearns  (1814)  11  Mass.  533;  therefore,  where  the  de- 
fendant has  exceeded  the  scope  of  the  license,  it  will  no  longer  serve 
as  an  adequate  defense  to  an  action  of  trespass.  Shiffer  v.  Broadhead 
(1889)  126  Pa.  260;  Norton  v.  Craig  (1878)  68  Me.  275.  In  other 
words,  the  justification  pleaded  must  be  co-extensive  with  the  tres- 
passes committed.  Bartlett  v.  Prescott  (1860)  41  N.  H.  493.  More- 
over, where  the  plaintiff  was  induced  to  grant  the  license  by  the  fraud 
of  the  defendant,  the  license  is  thereby  vitiated.  Burdick,  Torts  (2nd 
ed.)  719;  Brown  v.  American  T.  &  T.  Co.  (1908)  82  S.  C.  173.  There- 
fore, from  whatever  viewpoint  we  regard  it,  the  principal  case  appears 
to  be  sound  and  in  accord  with  the  authorities.  Cf.  Kimball  v.  Custer 
(1874)  73  HI.  389. 

Trusts  —  New  York  Trusts  —  Destructibility.  —  The  defendant 
claimed  title  to  an  estate  held  under  a  trust  to  pay  over  the  income, 
created  in  1904.  The  beneficiaries  compromised  with  him,  agreeing 
that  a  portion  of  the  estate  should  be  held  in  trust  to  pay  the  income 
to  him  for  life.  By  an  action  against  the  trustee,  this  agreement  "was 
confirmed.  Residuary  beneficiaries,  some  of  whom  were  born  after 
the  judgment,  demand  the  performance  of  the  original  trust.  Held, 
the  compromise  was  valid  as  a  proceeding  to  preserve  the  trust.  New 
York  Life  Ins.  &  Trust  Co.  v.  Conkling  (App.  Div.  1913)  144  N.  Y. 
Supp.  638. 

The  interest  of  a  beneficiary  in  any  trust  to  receive  and  apply  rents, 
created  since  1903,  see  Robinson  v.  N.  Y.  Life  Ins.  &  Trust  Co. 
(N.  Y.  1912)  75  Misc.  361,  cannot  be  alienated.  Stringer  v.  Young 
(1908)  191  N.  Y.  157.  It  seems  clear,  therefore,  that  neither  the  com- 
promise agreement  nor  the  judgment  confirming  it  can  derive  any 
validity  from  the  participation  of  the  cestuis,  or  any  attempted  sur- 
render of  their  volition.  It  is  plain,  however,  that  the  agreement,  if 
made  in  good  faith,  was  not  an  attempt  to  destroy  the  trust.  Cf. 
Cuthbert  v.  Chauvet  (1893)  136  N.  Y.  326.  If,  moreover,  it  may  be 
assumed  in  favor  of  the  prior  judgment,  upon  collateral  attack,  that, 
as  the  principal  case  declares,  the  performance  of  the  agreement  was 
held  to  be  for  the  best  interests  of  the  estate,  the  prior  judgment, 
although  sued  for  upon  an  erroneous  theory,  may  none  the  less  be 
supported.  For  since  the  peculiar  circumstances  of  the  principal  case 
jeem  to  justify  the  application  of  Consol.  Real  Prop.  Law  §105,  the 
only  difficulty  lies  in  construing  a  declaration  of  trust,  for  a  considera- 
tion, as  a  sale  within  the  meaning  of  that  section.  The  principal  case, 
however,  chooses  the  more  dubious  ground  of  the  inherent  jurisdiction 
of  equity  to  preserve  trust  estates.  See  U.  S.  Trust  Co.  v.  Roche  (1889) 
116  N.  Y.  120;  but  see  Wood  v.  Wood  (N.  Y.  1836)  5  Paige  596.  This 
view,  however,  must  contend  not  only  with  the  novelty  of  the  method 
used  by  the  trustee,  but  also  with  the  analogy  between  his  act  and 
those  acts  which  §  105  classifies  as  in  contravention  of  the  trust.  In 
either  view,  the  decision  seems  to  diverge  from  the  former  tendency 
of  the  courts  not  to  allow  any  variation  of  a  testamentary  trust  by 
act  of  the  interested  parties,  except  in  strict  compliance  with  §105. 
Lent  v.  Howard  (1882)  89  N.  Y.  169;  cf.  Woodbridge  v.  Bockes  (1902) 
170  N.  Y.  596. 

Vendor  and  Purchaser — Burden  of  Taxes  and  Insurance. — The  plain- 
tiff entered  into  possession  of  real  estate  under  a  contract  of  pur- 
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chase.  Subsequently  the  vendor  paid  taxes  and  insured  the  property. 
In  an  action  for  specific  performance,  held,  the  vendor  was  entitled  to 
reimbursement  of  the  taxes  but  not  of  the  insurance  premiums.  Mill- 
ville  Aerie  No.  18S6,  F.  0.  of  Eagles  v.  Weatherby  (N.  J.  1913)  88 
Atl.  847. 

One  who  pays  the  obligation  of  another,  when  the  payment  is  not 
regarded  in  law  as  having  been  officiously  made,  is  entitled  to  be  reim- 
bursed by  the  primary  obligor,  to  the  extent  that  in  equity  and  gbod 
conscience  the  latter  should  have  made  the  payment.  See  Keener, 
Quasi-Contracts,  388.  Under  a  specifically  enforcible  contract  for  the 
gale  of  land,  a  payment  of  taxes  by  the  vendor,  Mangold  v.  Isabella 
Furnace  Co.  (1906)  31  Pa.  Super.  Ct.  275,  while  the  vendee  was  in 
possession,  Bank  v.  Danforth  (1887)  80  Ga.  55,  would  be  within  the 
rule.  Braley  v.  Langley  (1882)  28  Kan.  804.  Similarly,  the  vendor's 
act  in  insuring  the  premises  can  hardly  be  considered  officious,  and 
if  he  is  considered  a  trustee  of  the  legal  title,  see  Keep  v.  Miller  (1886) 
42  X.  J.  Eq.  100,  it  seems  he  should  be  reimbursed  for  the  premiums 
paid.  Cf.  Stevens  v.  Melcher  (1897)  152  N.  Y.  551,  576.  The  better 
view,  however,  would  seem  to  be  that,  in  general,  the  vendee  is  rather 
in  the  position  of  a  mortgagor,  1  Columbia  Law  Rev.  369;  Braley  v. 
Langley,  supra,  upon  whom  there  is  no  active  duty  to  insure  and 
therefore  no  liability  for  the  cost  of  insurance  effected  by  the  mort- 
gagee. Dolson  v.  Land  (1850)  8  Hare  216;  Fauve  v.  Winans  (X.  Y. 
1824)  1  Hopkins  283;  cf.  10  Columbia  Law  Rev.  153.  Accordingly, 
in  the  absence  of  a  primary  obligation  to  insure  devolving  upon  the 
vendee,  there  could  be  no  ground  for  the  application  of  the  equitable 
rule  to  create  his  liability  to  the  vendor.  So  that  whether  the  pro- 
ceeds of  the  vendor's  insurance  are  held  by  him  for  his  own  benefit 
as  his  loss  may  appear,  as  under  the  English  rule,  or  are  applied  on 
the  purchase  price  to  the  benefit  of  the  vendee,  as  in  the  majority 
of  the  American  jurisdictions,  where  the  vendor's  position  more  closely 
approximates  that  of  a  trustee,  see  1  Columbia  Law  Rev.  311;  cf. 
Marion  v.  Wolcott  (1904)  68  X.  J.  Eq.  20,  it  would  be  ineffectual  to 
relieve  the  act  of  the  vendor  in  securing  the  insurance  from  being  a 
voluntary  act  as  regards  the  vendee. 

Wills — Personal  Property — Life  Estate. — The  testator  devised  the 
residue  of  his  real  and  personal  property  to  his  wife  for  life,  with 
no  limitation  over.  Held,  the  wife  took  merely  an  estate  for  life  in 
the  personalty  as  well  as  in  the  realty.  Deats  v.  Ziegener  (X.  J.  1913) 
89  Atl.  31. 

The  rigor  of  the  old  common  law  rule  of  construction,  by  which 
a  gift  of  personalty  for  life  passed  the  absolute  interest  in  the  prop- 
erty, has  been  very  generally  relaxed,  so  as  to  yield  to  the  intention 
of  the  testator.  Page,  Wills,  §§  596,  597.  The  presence  of  an  execu- 
tory limitation  to  take  effect  on  the  death  of  the  first  taker  -is  a  suffi- 
cient indication  of  the  intention  of  the  testator  to  limit  the  interest  of 
the  donee  to  a  life  estate.  Smith  v.  Bell.  (1832)  6  Pet.  68.  In  the 
absence  of  a  bequest  over,  however,  the  testator's  intent  must  be  clearly 
shown  in  order  to  restrict  the  gift  to  that  of  a  life  estate;  when 
this  has  been  done  by  the  express  wording  that  the  gift  shall  be  for 
life  only,  the  addition  of  the  power  to  dispose  of  the  property  is  held 
not  to  show  any  intention  to  increase  the  estate  given.  Pratt  v.  Douglas 
(1884)  38  X.  J.  Eq.  516;  Wooster  v.  Cooper  (1895)  53  N.  J.  Eq.  682; 
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contra,  DiehVs  Appeal  (1860)  36  Pa.  120.  The  principal  case,  how- 
ever, conceding  the  old  rule  that  a  gift  expressly  for  life  without 
an  executory  limitation  does  convey  the  absolute  interest  in  per- 
sonalty, Derickson  v.  Garden  (1880)  5  Del.  Ch.  323;  Brownfield's 
Estate  (Pa.  1839)  8  Watts  465,  seizes  upon  the  mingling  of  ,real  and 
personal  property  in  one  bequest  as  an  opportunity  to  fall  in  line 
with  the  general  tendency  to  abolish  the  old  distinction  between  realty 
and  personalty,  and  inasmuch  as  the  wife  takes  only  a  life  estate  in 
the  real  property,  reasonably  works  out  the  intention  of  the  testator  to 
convey  the  same  estate  in  the  personalty  rather  than  to  give  it  to  her 
absolutely. 
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The  Judiciary  and  the  People.  By  Frederick  N.  Judson.  New 
Haven:    Yale  University  Press.    1913.    pp.  270. 

It  is  to  be  hoped  that  the  attendance  of  the  students  of  the  Yale 
Law  School  upon  the  lectures  published  in  this  little  volume,  was  not 
of  the  perfunctory  sort  which  often  marks  the  attitude  of  even  law 
school  men  towards  lectures  that  do  not  count  towards  a  degree. 
These  lectures  were  worthy  of  serious  consideration  by  every  one  who 
had  the  opportunity  of  listening  to  them;  as  now  they  are  worthy  of 
careful  study  by  every  citizen  to  whom  they  are  made  available  in  book 
form.  They  are  the  result  of  a  long  and  honorable  experience  at 
the  bar.  They  have  no  rhetorical  pyrotechnics.  Throughout  they  are 
characterized  by  sanity  of  thought,  lucidity  of  statement,  and  judicial- 
mindedness. 

The  first  three  lectures  are  mainly  historical.  Mr.  Judson  recounts 
the  influences  which  led  to  the  adoption  of  our  written  Constitution 
with  its  sharp  separation  of  the  judicial  power  from  the  other  depart- 
ments of  government.  He  finds  no  warrant  for  the  assertion  that  our 
judges  were  guilty  of  usurping  authority,  when  they  nullified  acts  of 
legislation  as  unconstitutional.  "With  Chief  Justice  Marshall,  he  be- 
lieves they  were  bound  by  their  oaths  of  office  to  declare  any  legislative 
act  null  and  void  which  plainly  contravened  a  constitutional  provision. 

The  discussion  of  the  recall  of  judges  and  of  judicial  decisions  in 
the  fourth  lecture  is  admirable.  Fair  and  candid  in  his  statement 
of  the  reasons  for  and  against  the  policy,  free  from  all  partisanship 
in  his  views,  and  calm  in  his  argument,  Mr.  Judson  leads  up  very 
persuasively  to  the  conclusion  that  the  policy  "misconceives  the  funda- 
mental theory  of  our  political  system,"  and  "would  necessarily  be 
unwise  in  its  exercise." 

The  concluding  lecture  is  devoted  to  the  defects  of  our  judicial 
procedure  and  the  remedies  therefor.  We  have  not  space  for  a  review 
of  these  in  detail,  and  must  be  content  with  stating  briefly  Mr.  Jud- 
son's  conclusions.  Most  of  our  procedural  defects  are  due  to  unwise 
legislation.  They  are  to  be  cured  by  retracing  our  steps;  by  abolishing 
our  voluminous  legislative  codes  of  practice;  by  enlarging  judicial 
discretion  and  by  dignifying  the  office  of  judge. 

.  Francis  M.  Bur  dick. 

Certainty  and  Justice:  Studies  of  the  Conflict  between  Precedent 
and  Progress  in  the  Development  of  the  Law.  By  Frederic  R. 
Coudert.  New  York  and  London :  D.  Appleton  &  Co.  1913,  pp.  vi :  320. 

This  is  a  very  readable  book,  and  one  who  begins  the  reading  of 
it  is  likely  to  read  to  the  end.  It  consists  of  a  series  of  essays  upon 
topics  which  have  in  recent  years  attracted  the  attention  of  both 
lawyers  and  laymen.  It  is  written  in  a  clear,  simple,  non-technical 
style  and  illumined  with  interesting  and  apposite  illustrations.  The 
subjects  discussed  include  the  doctrine  of  stare  decisis,  or  the  nature 
and  scope  of  judicial  precedent;  the  nature  and  effect  of  written 
constitutions,  including  the  possibilities  of  constitutional  develop- 
ment as  illustrated  by  recent  decisions  upholding  legislation  affecting 
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the  right  of  trial  by  jury,  or  indictment  by  grand  jury;  criminal 
procedure,  including  a  suggestive  summary  of  the  fundamental  dif- 
ferences between  the  French  and  Anglo-American  systems,  and  a 
consideration  of  the  question  whether  our  old  constitutional  provision 
against  self -crimination  should  not  be  abrogated  or  modified;  and  the 
rule  of  reason,  as  applied  in  the  decisions  under  the  Sherman  Anti- 
Trust  Law.  There  are  also  interesting  chapters  devoted  to  a  study- 
of  the  status  of  the  inhabitants  of  our  newly-acquired  possessions, 
Porto  Rico  and  the  Philippine  Islands;  of  aliens  under  the  laws  of 
Continental  Europe,  England  and  America;  and  of  extradition  con- 
sidered with  respect  to  political  crimes. 

Throughout  his  book  the  author  keeps  in  mind  the  modern  atti- 
tude of  criticism  and  restiveness  with  respect  to  our  laws  and  judicial 
system,  and  all  the  subjects  are  discussed  with  that  attitude  in  view. 
His  own  attitude  may  be  defined  as  that  of  a  progressive  conservative 
— that  is,  while  he  welcomes  and  approves  wholesome  and  helpful 
criticism,  and  points  out  evils  and  defects  which  we  should  strive 
to  remedy,  he  recognizes  that  these  are  not  fundamental  and  inherent 
in  the  system  itself  and  the  remedies  he  suggests  are  not  revolutionary. 
One  might  wish  that  he  had  gone  further  in  emphasizing  the  merits 
of  the  common  law  system,  and  had  not  gone  so  far  in  making 
certain  concessions  which  to  the  superficial  reader  may  convey  a 
false  impression.  On  the  other  hand,  his  evident  fairness  and  catho- 
licity of  view  may  secure  for  his  book  a  larger  number  of  readers 
both  among  sociologists  and  sound  lawyers. 

In  his  first  chapter  Mr.  Coudert  comments  upon  the  conflict  between 
certainty  and  justice.  His  opinion  seems  to  be  that  this  conflict  is 
serious  and  irrepressible,  that  in  proportion  as  the  law  is  definite  and 
certain,  it  must  fail  to  meet  the  demands  of  justice,  and  that  the 
doctrine  of  stare  decisis  is  an  outgrowth  of  a  desire  to  attain  certainty 
at  the  expense  of  justice.  But  certainty  in  the  law — the  kind  of 
certainty  which  is  needed  and  useful — does  not  require  that  the  court 
should  slavishly  follow  precedent.  It  simply  requires  that  the  court 
in  its  decisions  should  adhere  to  some  general  rule  or  principle  of 
justice,  morality  or  sound  public  policy  applicable  to  groups  of 
cases  properly  classified.  If  prior  decisions  are  in  conflict  with  such 
general  rule  or  principle,  the  court  may  and  does  disregard  them; 
and  clearly,  in  so  far  as  such  general  rule  is  based  upon  a  sound 
principle  of  justice,  morality  or  public  policy,  a  consistent  adherence 
to  it,  so  far  from  being  in  conflict  with  justice,  is  promotive  of  it. 
It  is  true  that  in  some  cases  the  court  must  sometimes  follow  prior 
decisions  involving  a  general  rule  based  upon  a  principle  which  is 
not  now  regarded  as  sound.  But  we  must  not  lose  sight  of  the  fact 
that  the  primary  function  of  a  court  is  to  decide  upon  the  rights  of 
the  parties  before  it  and  not  to  formulate  a  rule  for  the  future,  and 
justice  as  well  as  a  sound  public  policy  requires  that  the  rights  of 
the  parties  before  the  court  should  be  determined  with  respect  to 
the  law  as  it  was  understood  and  accepted  when  the  transactions 
occurred  out  of  which  the  rights  arose.  If  the  court  could  be  em- 
powered to  separate  its  function  of  deciding  upon  existing  rights 
from  that  of  formulating  a  rule  for  the  determination  of  future 
rights,  it  would  be  more  free  to  disregard  precedent. 

In  his  last  chapter  Mr.  Coudert  states  his  final  conclusion,  to  the 
effect  that  our  laws  and  judicial  system  are  sound  in  principle  and 
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that  what  is  primarily  needed  and  perhaps  all  that  is  needed  for 
the  improvement  of  our  administration  of  justice  is,  in  addition  to 
some  simplification  of  our  procedure,  improvement  in  the  character 
and  training  of  both  bench  and  bar.  This  is  wholesome  doctrine 
and  cannot  be  too  much  emphasized.  But  in  connection  with  this 
our  author  makes  an  important  concession;  namely,  that  our  modern 
law  is  "out  of  harmony  with  real  life."  This  is  similar  to  the  com- 
plaint of  the  sociologist  and  the  Progressive,  for  which,  it  is  sub- 
mitted, there  is  little  justification.  It  is  based  principally,  if  not 
wholly,  upon  the  judicial  decisions  with  respect  to  legislation  enacted 
in  the  exercise  of  the  police  power.  But,  as  pointed  out  by  a  writer 
of  an  interesting  article  in  a  recent  number  of  the  Columbia  Law 
Review  (April,  1913),  during  the  25  years  from  1887  to  1911,  the  United 
States  Supreme  Court  rendered  560  decisions  involving  the  validity 
of  state  statutes  or  other  form  of  state  action  under  the  Federal 
Constitution.  In  the  case  of  all  these  decisions,  except  three,  the 
Court  sustained  the  validity  of  state  legislation,  including  labor 
legislation,  anti-trust  legislation,  liquor  and  cigarette  legislation,  pure 
food  legislation,  regulation  of  railways  and  other  corporations,  laws 
restricting  the  freedom  of  contracts,  etc.  In  this  State  the  Ives  Case 
has  been  singled  out  as  conclusive  evidence  that  our  Court  of  Appeals 
is  out  of  harmony  with  the  spirit  of  the  times.  In  the  year  1911, 
the  year  in  which  the  decision  in  the  Ives  Case  was  rendered,  the 
Court  of  Appeals  rendered  decisions  in  749  cases,  of  which  only  two 
or  three  other  decisions  besides  the  Ives  Case  involved  any  question 
as  to  the  police  power,  and  no  serious  general  criticism  has  been 
made  as  to  the  decisions  in  any  of  these  cases  except  the  Ives  Case. 
Assuming  for  the  purpose  of  argument  that  the  federal  court  was 
wrong  in  the  three  cases  above  referred  to,  and  the  Court  of  Appeals 
was  wrong  in  the  Ives  Case,  we  have  a  record  of  three  mistakes  in  25 
years  for  the  United  States  Supreme  Court  in  the  police  power  cases, 
and  of  one  mistake  for  the  Court  of  Appeals  out  of  the  total  number  of 
749  cases  decided  in  the  year  1911.  Such  a  record  undoubtedly  dem- 
onstrates the  fallibility  of  human  judges,  but  it  hardly  justifies  the 
wholesale  condemnation  of  the  judges  and  of  the  system  under  which 
they  are  administering  law. 

If  it  may  be  conceded  th-at  the  criticisms  of  sociologist  and  Progres- 
sive have  quickened  among  lawyers  a  consciousness  of  the  law's  defects 
and  a  more  earnest  zeal  for  reform,  it  must  also  be  conceded  that 
the  time  has  arrived  when  their  strident  denunciations  serve  no  useful 
purpose,  and  when  we  may  again  be  permitted  to  indulge  in  praise 
of  the  common  law  without  risk  of  falling  into  the  error  of  regard- 
ing it  as  ratio  scripta,  or  the  perfection  of  human  reasoning.  The 
truth  is,  as  pointed  out  by  Mr.  Coudert,  that  our  common  law  sys- 
tem, with  all  its  faults  (and  what  of  human  origin  is  there  without 
faults?)  is  one  of  the  greatest  achievements  of  the  Anglo-Saxon  race 
— an  achievement  comparable  to  the  achievements  of  other  nations 
in  art,  literature  and  philosophy. 

George  F.  Canfield. 

A  Treatise  ox  the  Federal  Income  Tax  Law  of  1913.  By  Thomas 
Gold  Frost.  Albany :  Matthew  Bender  &  Company.  1913.  pp.  xii,  242. 

A  Treatise  on  the  Law  of  Income  Taxation  under  Federal  and 
State  Laws.  By  Henry  Campbell  Black.  Kansas  City,  Mo. :  Vernon 
Law  Book  Company.    1913.   pp.  xvi,  403. 
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The  Income  Tax  Law  of  1913  Explained,  with  the  Kegulations 
of  the  Treasury  Department  to  October  31,  1913.  By  George  F. 
Tucker.    Boston:   Little  Brown  &  Company.    1913.   pp.  viii,  271. 

When  a  statute  creates  a  new  branch  of  law,  a  book  which  appears 
upon  the  heels  of  its  enactment  can,  under  ordinary  circumstances, 
have  but  a  short  lived  value.  A  statute  of  general  application  cannot 
go  far  without  the  courts  getting  hold  of  it,  and  when  they  have  boxed 
the  compass  with  its  interpretation,  then  is  the  time  for  treatises. 
Who  now  uses  the  volumes  which  hastened  from  the  press  after  the 
passage  of  the  Bankruptcy  Act  of  1898?  They  had  their  uses  at  the 
time, — for  one  thing  each  of  them  contained  a  reprint  of  the  Statute, 
— but  their  only  value  beyond  that  lay  in  such  discussion  as  they  con- 
tained concerning  the  preceding  Act  of  1867.  It  was  well  to  know 
that  there  had  been  an  act  of  1867,  that  it  had  been  repealed,  but  that 
in  the  interim  a  substantial  body  of  law  had  been  constructed  by  the 
courts;  but  every  one  knew  that  ahead  lay  much  new  law  in  the 
making;  and  when  it  should  be  made,  then  the  time  for  permanent 
books  would  be  at  hand. 

The  Income  Tax  Law  came  upon  this  country  very  suddenly.  Its 
advent  was  little  heralded,  yet  for  all  that  it  went  into  almost  instant 
operation.  But  few  people  knew  anything  about  the  principles  of 
such  a  tax;  the  man  in  the  street,  unless  the  street  meandered  through 
a  well  ordered,  commissioned  sort  of  Wisconsin  town,  thought  of  the 
income  tax  only  as  something  that  used  to  be  unconstitutional,  but 
now  was  about  to  be  made  constitutional;  and  the  average  member  of 
the  bar  knew  but  little  more.  Yet  when  the  bill  was  signed  on  October 
3rd  of  last  year,  no  time  was  afforded  for  research  and  thought.  The 
system  of  collection  at  the  source  was  to  commence  on  November  1st, 
and  the  time  for  filing  returns  was  to  commence  with  the  first  of 
January.  The  Treasury  Department  issued  one  set  of  regulations 
governing  collection  at  the  source  on  October  25th,  and  another  on 
October  31st,  and  has  been  amending  them  ever  since.  From  the  first 
of  December  onwards  appeared  various  and  sundry  Treasury  Regu- 
lations governing  the  system  of  individual  returns,  all  of  which  had 
to  be  filed  before  the  first  of  March.  The  Act  thus  impressed  itself 
upon  the  notice  of  the  public;  and  it  is  not  too  much  to  say  that  it 
swept  the  public  off  its  feet.  The  bar  evidently  proving  inadequate 
for  the  public's  needs,  the  lay  press  took  up  the  task  of  interpretation, 
and  for  weeks  we  were  treated  to  discussions,  in  the  columns  of  daily 
newspapers,  of  the  meaning  of  the  new  law,  from  stem  to  stern.  Also, 
of  course,  actions  have  already  been  instituted  to  have  the  Act  de- 
clared unconstitutional. 

In  the  midst  of  all  this  turmoil  appeared  the  three  books  under 
review.  Under  all  the  circumstances,  the  authors  did  as  well  as  could 
be  expected. 

Two  of  these  books,  Mr.  Frost's  and  Mr.  Black's,  follow  the  con- 
ventional method.  They  give  us  the  former  American  Income  Tax 
Acts,  they  give  us  the  scant  body  of  law  which  grew  around  them ;  and 
so  far  as  they  may  be  applicable,  the  English  cases  are  brought  to 
our  notice.  Mr.  Black's  book  goes  further  also,  and  gives  us  a  glimpse 
of  the  Wisconsin  and  Virginia  laws.  But  the  present  Act  is  so  differ- 
ent from  its  American  predecessors  in  scope  and  intent,  and  is  so  far 
away  from  the  British  laws  in  matters  of  procedure,  that  all  these  ex- 
amples and  decisions  must  be  carefully  weighed  in  the  balance,  and 
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many  will  be  found  wanting.   In  the  present  state  of  things  no  practi- 
tioner can  take  anything  for  granted,  and  must  be  prepared  for  many 

,  new  lines  of  departure  when  the  courts  come  to  the  consideration  of  our 

:  Act  of  1913.  That  these  two  books  will  be  helpful  there  can  be  no 
doubt;  that  their  limit  of  usefulness  will  arrive  also  must  be  assumed. 
For  one  thing,  they  appeared  too  early  to  contain  any  of  the  Treas- 
ury regulations  issued  since  the  first  of  December,  and  it  is  hard  to 
get  along  without  these. 

Mr.   Tucker's  book  is  of  more  real  interest,   and  also  permanent 

!  value,  because  he  presents  us  with  the  statute  in  the  light  of  con- 
temporary discussion.    The  law  received  too  little  attention  as  it  was 

1  going  through  the  legislative  mill;  indeed,  if  all  the  objurgations 
leveled  of  late  at  its  head  had  been  expressed  at  an  earlier  day,  perhaps 
the  nation  would  have  been  presented  with  a  more  finished  product  in 
the  ways  of  clarity  and  consistency.  But  such  intelligent  discussion 
as  was  given  the  bill  during  its  passage,  Mr.  Tucker  sets  forth  for 
permanent  record.  This  gives  his  book  an  interest  which  at  present 
should  be  of  the  popular  variety,  but  should  also  have  the  character  of 
permanency.   Nor  should  one  overlook  the  excellent  collection  of  refer- 

!  ence  authorities  included  therein. 

Garrard  Glenn. 
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A  STUDY  IX  THE  DEVELOPMENT  OF 
CREDITORS'  RIGHTS. 

II. 

We  have  seen  that  it  is  impossible  by  means  of  either  execution 
or  judgment  creditor's  bill  to  obtain  equality  of  distribution,  because 
both  these  methods  of  procedure  rest  entirely  on  the  idea  of 
priority.  Xo  creditor  first  on  the  ground  can  be  compelled  to 
relinquish  his  gain,  and  naturally  he  cannot  be  expected  to  do  so 
of  his  own  free  will.  Nor  is  there  any  method  of  procedure  known 
to  courts  of  equity  by  which  the  debtor  can  secure  this  result. 
True,  there  is  the  equity  jurisdiction  which  is  invoked  by  means 
of  a  "bill  of  peace"  to  prevent  a  multiplicity  of  suits ;  but  obviously 
a  debtor  who  confesses  the  justice  of  the  claims  against  him  cannot 
maintain  such  a  suit.1  That  failing,  no  other  equitable  remedy  can 
possibly  suggest  itself. 

There  is  only  one  thing  which  a  debtor  can  do  of  his  own 
motion,  but  it  is  equally  ineffectual.  We  refer  to  the  general  assign- 
ment. The  courts  of  common  law  and  the  court  of  chancery  recog- 
nized the  right  of  a  debtor  to  make  a  general  assignment  of  his 
property  to  a  third  person  in  trust  for  the  payment  of  his  creditors, 
and  while  each  creditor  had  an  option  of  accepting  the  terms  of 
this  arrangement2  there  can  be  no  doubt  that  all  who  accepted 
were  bound  by  its  provisions,  and  in  turn  the  assignee  and  the 
debtor  were  also  bound.3    Such  an  arrangement  was  perfectly  valid 

*Weber  v.  Weber  (1895)  90  Wis.  467;  see  generally  Pomeroy,  Equity 
(3rd  ed.)   §  250. 

'Griffith  v.  Ricketts  (1849)  7  Hare.  299;  Tittle  v.  Vanleer  (1896)  89 
Tex.  174. 

3Goodson  v.  Ellisson  (1824)  3  Russ.  583;  Brandenburg  v.  Thorndike 
(1885)   139  Mass.  102;  Barcroft  v.  Lessieur  (1871)  48  Mo.  418. 
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so  far  as  the  courts  of  common  law  and  of  equity  were  concerned ; 
to  use  the  language  of  Le  Blanc,  J.,4  "a  party,  independently  of  the 
bankrupt  statutes,  may  convey  away  his  property  for  the  benefit 
of  all  his  creditors."  But  such  an  arrangement  did  not  necessarily 
secure  equality  of  distribution.  The  debtor  did  not  always  thus 
assign  for  purely  altruistic  reasons ;  more  often  he  did  it  to  lure 
his  creditors  away  from  their  common  law  remedy.  The  debtor 
had  the  right  in  the  very  instrument  itself  to  prefer  such  creditors 
as  he  pleased  f  that,  as  we  have  seen,  was  his  common  law  right, 
and  why  should  he  not  exercise  it  even  at  the  moment  of  offering 
to  place  his  affairs  in  his  creditors'  hands  ?  Also,  the  assignee  had 
no  status  with  regard  to  the  debtor's  affairs  other  than  as  derived 
from  the  deed  of  assignment.  He  could  administer  such  property 
as  passed  to  him  by  the  deed,  but  nothing  else.  Consequently,  if 
the  debtor  had  previously  transferred  property  in  fraud  of  the  very 
creditors  for  whose  benefit  the  assignment  of  the  remaining  prop- 
erty was  made,  the  assignee  had  no  standing  to  sue  for  the  recovery 
of  the  property  which  had  been  fraudulently  conveyed.  The  short 
answer  to  his  suit  was,  that  he  had  never  acquired  any  rights  in 
this  property  because  it  had  not  been  transferred  to  him ;  he  was 
the  trustee  for  the  creditors'  benefit,  but  only  to  the  extent  of  the 
property  he  received.6 

Certainly,  therefore,  we  may  say  that  in  the  case  of  a  living 
debtor  there  is  no  voluntary  proceeding  on  his  part,  and  there  is 
no  process  known  to  common  law  or  equity,  which  will  adequately 
secure  an  equal  distribution  of  his  assets  among  his  creditors. 

We  say  a  living  debtor  because  we  are  now  brought  to  the  other 
kind  of  creditor's  bill,  previously  mentioned,  which  is  the  bill  for 
general  administration  of  the  affairs  of  a  decedent.  Equity's  long- 
established  jurisdiction  of  this  class  of  cases  has  been  fully  de- 
scribed in  a  notable  book7  from  which  the  following  summary  is 
largely  drawn. 

Three  causes  contributed  to  the  jurisdiction  of  equity  in  this 
class  of  cases:  (i)  the  inadequacy  of  the  courts  having  juris- 
diction over  probate  matters;  (2)  the  inadequacy  of  common  law 
procedure  for  the  protection  of  the  executor;  and  (3)  the  harsh 

4Pickstock  v.  Lyster  (1815)   3  M.  &  S.  371,  376. 

Tickstock  v.  Lyster,  supra. 

6Pryor  v.  Hill  (1792)  4  Bro.  Ch.  138;  Wright  v.  Wigton  (1877)  84  Pa. 
St.  163. 

rLangdell,  Brief  Survey  of  Equity  Jurisdiction    (2nd  ed.)    125  et  seq; 
see  also  Jenks,   Short  History  of  English  Law,  230-235. 
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rules  of  the  common  law  affecting  the  succession  of  the  creditors 
to  the  property  of  their  deceased  debtor. 

The  ordinary  tribunals  for  handling  the  affairs  of  a  deceased 
person  were  the  ecclesiastical  courts,  but,  as  has  been  well  said, 
"if  the  Church  courts  had  ever  afforded  adequate  process  in  such 
cases,  the  contempt  into  which  they  had  fallen  since  the  Reforma- 
tion, and  the  increasing  efficiency  of  the  Common  Law  remedies, 
had  virtually  robbed  them  of  their  jurisdiction."8  The  ecclesiasti- 
cal court  preserved  its  jurisdiction  to  grant  probate  or  letters  of 
administration,  but  beyond  that  it  could  not  go.  It  had  no  power 
to  compel  an  accounting  from  the  executor,9  and  on  the  other  hand, 
the  executor  was  not  afforded  the  protection  he  needed  in  the  ad- 
ministration of  the  decedent's  affairs.  For  instance,  there  was  no 
way  for  him  to  bar  claims  by  any  short  notice,  and  if  he  depended 
on  the  ecclesiastical  court,  he  would  never  know  when  he  had  the 
claims  of  all  the  creditors  in  his  hands.  In  England,  it  was  not 
until  the  present  day  that  he  was  allowed  to  bar  claims  by  adver- 
tising.1" Xor  were  the  common  law  courts  equipped  with  the  ad- 
ministrative powers  sufficient  for  the  convenience  or  protection  of 
any  parties  in  interest.  If  at  any  time  the  executor  was  sued  on 
a  debt  owing  by  his  testator,  the  court  presumed  that  he  had  assets 
in  his  hands  sufficient  to  pay  the  debt  and  put  the  burden  upon  him 
to  show  that  he  had  none.  On  the  other  hand,  the  creditors  were 
equally  embarrassed  in  endeavoring  to  work  out  their  rights  by  the 
medium  of  such  a  law  court.  The  issue  tried  in  a  common  law 
court  as  to  whether  assets  were  in  the  executor's  hands  did  not 

"Jenks,  Short  History,  226.  As  an  instance  of  the  contempt  with  which 
the  court  of  chancery  treated  the  ecclesiastical  courts,  see  Backhouse  v. 
Hunter  (1787)  1  Cox  Ch.  342.  To  such  a  point  had  these  courts  sunk 
that  in  the  eighteenth  century  the  proof  of  a  will  was  not  made  by  a 
certified  copy  furnished  by  the  ecclesiastical  court.  Instead  of  that, 
the  practice  was  to  obtain  from  the  chancer}'  court  an  order  compelling 
the  prothonotary  to  give  the  will  itself  to  the  solicitor  who  desired  it. 
upon  his  giving  a  bond  to  return  it  undefaced.  Forder  v.  Wade  (1793) 
4  Bro.  Ch.  476;  Lake  v.  Causfield  (1791)   3  Bro.  Ch.  263. 

'"The  Court  of  King's  Bench  held  (strangely  enough)  that  the  ec- 
clesiastical courts  had  jurisdiction  only  to  compel  an  executor  to  file  an 
inventory, — not  to  compel  him  to  file  a  sufficient  and  proper  inventory; 
and  hence,  if  one  of  those  courts  attempted  to  do  the  latter,  the  King's 
Bench  would  grant  a  prohibition,  on  the  application  of  the  executor.  The 
creditor,  therefore,  could  only  obtain  such  an  inventory  as  the  executor 
chose  to  swear  to  and  exhibit."  Langdell,  139.  This  narrow  range  of 
the  ecclesiastical  court  continued  in  England  through  all  the  statutory 
reformations,  and  even  at  the  present  day,  as  a  result,  the  administration 
of  decedents'  estates  is  entirely  in  the  hands  of  the  Chancery  Division. 
Maitland,  Equity,  192. 

"Stat.  22-23  Vict.  c.   35:   Maitland.   Equity,   197. 
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admit  of  an  accounting  by  which  the  executor  would  first  exhibit 
a  statement  of  his  accounts  and  then  be  subject  to  examination 
thereon. 

The  executor,  of  course,  handled  only  the  decedent's  personal 
property,  but  similar  difficulties  existed  in  the  case  of  his  real 
estate.  In  the  hands  of  the  heir,  land  was  subject  only  to  debts 
evidenced  by  instruments  under  seal  or  to  such  debts  as  the  debtor's 
will  specifically  charged  upon  the  land.  In  the  case  of  a  decedent 
who  happened  to  own  real  estate,  when  most  of  his  debts  were  not 
under  seal,  great  injustice  would  thus  result.  It  was  to  the  interest 
of  the  simple-contract  creditors,  at  least,  that  some  method  be 
devised  by  which  all  the  testator's  assets  could  be  applied  to  the 
payment  of  his  debts. 

All  of  these  difficulties  resulted  in  the  court  of  chancery  taking 
jurisdiction  over  such  cases.13  Of  course,  a  creditor  always  had 
the  option  to  come  in  on  his  own  behalf  alone  on  the  same  basis  as 
though  his  debtor  were  living  and  he  had  filed  a  judgment  creditor's 
bill,14  but  if  he  did  that,  the  executor  would  have  the  right  to  show 
that  debts  outranking  his  had  been  paid  or  were  credited  against 
the  assets.15  Hence,  as  a  condition  to  securing  the  general  admin- 
istration of  the  estate,  the  plaintiff  was  considered  as  agreeing  that 
all  other  creditors  should  be  paid  off  on  an  equality  with  him- 
self.16 In  that  case,  he  came  in,  not  for  a  decree  against  the  execu- 
tor for  payment  out  of  which  the  latter  could  recoup  himself  from 
the  assets,  but  simply  for  a  direction  that  the  assets  in  the  execu- 
tor's hands  be  turned  into  court  for  equal  distribution  among  the 
creditors.17 

The  court  thus  having  established  its  jurisdiction,  it  became 
the  universal  practice  to  invoke  it.  And  while  the  executor,  as  such, 
only  administered  the  personal  property  of  the  testator,  yet  as  the 
heir  who  succeeded  to  the  real  estate  stood  in  practically  the  posi- 
tion of  the  executor,  as  succeeding  to  property  which  should  be 
charged  with  the  payment  of  debts,  the  practice  was  to  join  the 
heirs  of  the  testator  with  the  executor  and  thus  bring  into  the 

i:iThe  grounds  of  jurisdiction  have  been  stated  as:  (i)  the  difficulties 
of  an  accounting,  Langdell,  132-140;  (2)  to  relieve  against  penalties, 
Langdell,   140-144;    (3)   to  avoid  a  multiplicity  of  suits,  Langdell,   148-152. 

"Langdell,  169. 

"Langdell,  168. 

"Langdell,  169. 

"Langdell,  170. 


DEVELOPMENT  OF  CREDITORS'  RIGHTS.        373 

court  both  the  land  and  the  personal  property  for  general  dis- 
tribution.18 

Once  the  property  was  in  court,  the  latter  had  full  control  over 
it  and  its  distribution.  The  other  creditors  were  not  brought  in  as 
parties,  but  advertisement  was  made  for  them  to  prove  their  claims 
before  the  master  and  share  in  the  distribution.  The  basis  of  the 
suit  being  equality,  the  court  worked  it  out  by  means  of  the  well- 
known  doctrine  of  marshalling  and  subrogation,  so  that  both  the 
land  and  the  personal  property  were  applied  to  pay  the  testator's 
debts.19  Of  course,  the  court  could  not  effect  a  system  of  equality 
entirely  to  its  liking.  Debts  under  seal  outranked  simple  debts  in 
England  until  Hinde  Palmer's  Act,20  although  a  specialty  debt  with- 
out consideration  was  postponed  ;21  and  always  personal  property 
was  considered  as  the  primary  fund  for  the  payment  of  debts.22 
But  compensation  for  these  defects  can  be  found  in  the  fact  that 
the  court,  having  gathered  a  fund  into  its  possession  for  adminis- 
tration, always  felt  itself  empowered  to  secure  the  equal  distribu- 
tion it  desired  by  means  of  enjoining  the  prosecution  of  any  action 
against  the  executor  which  otherwise  would  result  in  a  judgment 
giving  priority  to  the  particular  plaintiff.23 

Thus,  in  the  eighteenth  century,  the  situation  was  that  when- 
ever a  man  died  leaving  assets,  whether  real  or  personal,  the  court 
of  chancery  had  jurisdiction  to  administer  his  affairs  for  the  benefit 
of  his  creditors.24  This  jurisdiction  passed  to  us  as  part  of  our 
inheritance,  and  we  find  frequent  instances  of  its  exercise,25  but 
it  has  been  gradually  limited  by  the  tendency  of  our  States  to 
increase  the  jurisdiction  of  their  probate  courts.     In  almost  every 

"Langdell,  184. 
19Langdell,  189. 
*°Stat.  32-33  Vict.  c.  46;  Maitland,  Equity,   196. 

^National  Trust  Co.  v.  Miller  (1880)  33  N.  J.  Eq.  155;  Maitland. 
Equity,  197. 

cAn  idea  that  extends  even  to  the  laws  of  those  States  which  allow 
the  taxpayer,  in  order  to  ascertain  the  taxable  basis  of  his  personal 
property,  to  deduct  from  its  market  value  the  amount  of  his  current 
indebtedness.  People  v.  Board  of  Assessors  of  Albany  (1869)  40  N.  Y. 
154,  162. 

"Langdell,  173-177. 

""The  Court  of  Chancery  had,  not  merely  acquired  a  share  of  adminis- 
trative jurisdiction  before  the  end  of  the  seventeenth  century,  but  had, 
by  the  end  of  the  eighteenth  century,  practically  secured  the  lion's  share 
of  that  jurisdiction."     Jenks,  Short  History,  229. 

°£.  g.  Brown  v.  M'Donald  (S.  C.  1833)  1  Hill  Eq.  297;  Cleveland  %. 
Chambliss  (1879)  64  Ga.  352. 
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American  commonwealth,  the  probate  court  of  today  not  only  has 
jurisdiction  to  grant  probate  of  wills  and  letters  of  administra- 
tion, but  to  receive  and  pass  upon  the  accounts  of  executors,  dis- 
tribute the  assets  in  their  hands,  and  discharge  them  from  their 
trusts.  There  still  remain,  of  course,  various  limitations;  even 
today  the  legislature  of  New  York  seems  unwilling  to  grant  the 
surrogate's  court  the  full  powers  of  the  court  of  chancery,26 — but 
in  so  far  as  the  particular  probate  court  of  a  State  may  have  juris- 
diction, the  State's  chancery  courts  are  apt  to  refuse  to  exercise 
the  jurisdiction  which  they  once  possessed.27 

A  curious  survival  of  the  ancient  jurisdiction,  however,  may  be 
found  in  the  practice  of  the  federal  courts.  As  is  well  known, 
these  courts  took  over  the  powers  exercised  at  the  time  of  our 
separation  by  the  English  court  of  chancery,  and  their  prerogatives, 
as  they  have  always  considered,  can  in  no  case  be  defeated  by  sub- 
sequent state  statutes  giving  equivalent  remedies  to  common  law 
or  probate  courts  of  the  State  in  which  the  suit  may  arise.28  It 
follows  that  once  the  probate  court  has  issued  letters  of  adminis- 
tration, then  the  federal  courts  have  co-ordinate  jurisdiction  over 
matters  of  accounting  with  the  probate  court.29  Whether  they 
have  jurisdiction  to  set  aside  the  probate  of  a  will  once  granted  is 
still  a  matter  of  some  doubt,30  but  it  seems  clear  that,  pending  the 
probate  of  the  will  or  issuance  of  letters,  the  federal  courts  may 
properly  appoint  a  receiver  of  the  decedent's  affairs.31  Of  course, 
this  jurisdiction  is  not  exclusive,  but  is  only  concurrent  with  that 
of  the  probate  court,  and  hence  will  be  defeated  by  any  prior  de- 
cision of  that  court  to  which  the  present  plaintiff  was  a  party.32 

However  limited  the  jurisdiction  of  equity  in  this  country  may 

^See  In  re  Brown  (N.  Y.  1913)   79  Misc.  675. 

"Rutherford  v.  Alyea  (1896)  54  N.  J.  Eq.  411. 

^McMullen  Lumber  Co.  v.  Strother  (C.  C.  A.  1905)   136  Fed.  295. 


^Payne  v.  Hook  (1868)  7  Wall.  425;  Waterman  v.  Bank  (1909)  215 
U.  S.  33;  Pulliam  v.  Pulliam  (C.  C.  1879)  10  Fed.  23;  Lecouturier  v. 
Ickelheimer  (D.  C.  1913)  205  Fed.  682.  A  jurisdiction  which  "cannot  be 
defeated  or  impaired  by  laws  of  a  State  undertaking  to  give  exclusive 
jurisdiction  to  its  own  courts."  Lawrence  v.  Nelson   (1892)   143  U.  S.  215. 

30See  In  re  Broderick's  Will  (1874)  21  Wall.  503;  McDermott  v.  Hannon 
(D.  C.  1913)  203  Fed.  1015. 

"Underground  Electric  Rys.  v.  Owsley   (C.  C.  A.   1909)    176  Fed.  26. 

"Johnson  v.  Waters  (1884)  in  U.  S.  640;  Arrowsmith  v.  Gleason 
(1889)  129  U.  S.  86.  The  recent  case  of  McCauley  v.  McCauley  (D.  C. 
1913)  202  Fed.  280,  where  the  court  refused  to  take  jurisdiction  because 
accounting  proceedings  were  already  pending  in  the  state  court,  would 
seem  wholly  wrong. 
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thus  be  in  the  case  of  a  decedent's  estate,  the  matter  is  of  particular 
interest  at  this  point,  because  from  it,  as  we  believe,  has  come 
the  present  powers  of  courts  of  equity  to  administer  the  affairs  of 
an  insolvent  corporation.  Speaking  broadly,  it  is  suggested  as 
the  reason  why  the  chancery  court  habitually  administered  the 
property  of  a  deceased  debtor,  that  the  decedent's  property  had 
been  left  in  the  air,  by  his  death,  without  adequate  protection. 
So  long  as  a  decedent  lived,  he  could  handle  his  own  affairs,  and 
the  let-alone  instinct  of  the  common  law,  illustrated  by  its  encour- 
agement of  the  race  of  diligence  to  which  we  have  referred,  left 
the  property  in  the  care  of  the  man  who  owned  it.  If  he  did  not 
pay  his  creditors,  that  was  a  matter  for  them  to  work  out  by  means 
of  the  ordinary  process  for  the  collection  of  debts.  But  when  he 
died  the  property  passed  into  the  hands  of  the  executor,  or  if  real 
estate,  of  his  heir,  who  received  it  charged  with  at  least  a  moral 
duty  of  first  paying  the  debts  attributable  to  it ;  this  duty,  of  neces- 
sity, being  limited  to  the  assets  in  his  hands.  This,  of  course,  was 
not  a  trust.  No  one  ever  claimed  that  an  executor  or  heir  was  in 
the  position  of  a  trustee,  nor  is  that  at  all  the  question.  The  focal 
point,  it  is  suggested,  is  that  the  court  saw  before  it  a  fund  dedi- 
cated to  the  one  purpose  of  immediate  administration.  It  took 
jurisdiction  simply  for  the  purpose  of  administration,  because  no 
other  court  could  do  it,  and  because  without  the  aid  of  the  court 
the  person  charged  with  the  administration  could  not  adequately 
perform  his  duty.33 

In  this  country  it  is  a  principle  of  almost  universal  sway  that 
the  assets  of  an  insolvent  corporation  are  a  trust  fund  for  the  pay- 
ment of  its  debts.  It  is  not  the  present  purpose  to  go  into  a  general 
discussion  of  this  hackneyed  theme.  While  the  doctrine,  taking  it 
by  and  large,  fails  of  justification  in  sound  reason,  yet  to  a  certain 
extent  it  has  a  sound  basis,  and  that  appears  when  the  theory  is 
considered  from  the  standpoint  of  administration.  The  estate  of 
an  insolvent  corporation  is  like  that  of  a  decedent  in  one  funda- 
mental aspect.  Of  course  mere  insolvency  does  not  end  the  cor- 
porate life;  a  chancery  winding-up  does  not  have  that  effect;34 
nor  does  even  bankruptcy  take  away  the  company's  charter  exist- 

^his  suggestion  is  made  with  great  diffidence,  as  it  is  not  directly 
supported  by  any  of  the  eminent  writers  already  quoted,  but  it  seems 
to  come  within  the  spirit  of  their  respective  expositions. 

"Bank  of  Bethel  v.  Bank  (1871)  14  Wall.  383,  400;  Continental  Se- 
curities Co.  v.  Interborough  R.  T.  Co.  (C.  C.  1908)  165  Fed.  945;  Detroit, 
etc.  Ry.  v.  Campbell  (1905)   140  Mich.  384. 
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ence.35  But  that  does  not  affect  the  really  important  feature  of 
resemblance,  that  in  each  case  there  is  present  a  limited  fund  dedi- 
cated to  the  primary  purpose  of  distribution  among  creditors.  The 
stockholders  and  directors  are  not  personally  liable  to  the  com- 
pany's creditors;  the  latter  can  look  only  to  the  corporate  funds 
for  payment.  Whenever  you  have  such  a  case,  there  you  have  a 
jurisdiction  which  may  be  invoked  by  the  bill  of  any  creditor 
who  chooses  to  ask  the  court,  on  behalf  of  himself  and  all  the  other 
creditors  equally,  to  gather  in  and  distribute  the  corporate  assets 
on  the  basis  of  equality  and  by  the  use,  if  need  be,  of  the  equitable 
doctrines  of  marshalling.  Such  a  bill,  to  use  the  words  of  the 
Supreme  Court,  is  "quite  sufficient  to  enable  a  court  of  equity  to 
administer  the  property  and  marshal  the  debts."36 

If  we  take  it  simply  from  this  standpoint  of  administration, 
rather  than  entangle  ourselves  in  the  reasoning  attendant  upon 
viewing  it  as  a  rule  of  substantive  law,  the  trust  fund  doctrine, 
while  narrowed  in  scope,  acquires  much  more  of  a  logical  outline. 
The  Supreme  Court  evidently  meant  to  give  the  doctrine  but  little 
if  any  wider  range  when  it  described  the  "trust"  in  the  case  of  an 
insolvent  corporation  as  "rather  a  trust  in  the  administration  of 
the  assets  after  possession  by  a  court  of  equity  than  a  trust  attach- 
ing to  the  property,  as  such,  for  the  direct  benefit  of  either  creditor 
or  stockholder."37  At  any  rate,  this  point  of  view  is  sufficient  to 
justify  this  equity  jurisdiction,  as  resting  entirely  upon  the  ex- 
istence of  a  limited  fund  for  purposes  of  distribution  among 
creditors.38 

This  is  illustrated  by  two  notable  cases.  In  Case  v.  Beaure- 
gard™ it  was  held  that  there  is  nothing  in  the  nature  of  a  partner- 
ship to  give  the  creditors  an  equity  in  the  firm  property  so  as  to 

KIn  re  Jacobson  &  Son  Co.  (C.  C.  A.  1912)  196  Fed.  949;  Coburn  v. 
Boston  Paper  Co.  (Mass.  1857)  10  Gray,  243;  Wood  &  Selick  v.  Vander- 
veer  (N.  Y.  1900)  55  App.  Div.  549. 

'"Union  Trust  Co.  v.  Illinois  Midland  Ry.   (1885)   117  U.  S.  434,  459. 

"Hollins  v.  Brierfield  Coal  Co.  (1893)   150  U.  S.  371,  383. 

^Recently  Noyes,  J.,  has  described  "the  evolution  of  the  creditor's 
bill  into  the  proceeding  by  which  courts  of  equity  undertake  the  general 
administration  of  the  estates  of  corporations"  as  springing  from  the 
judgment  creditor's  bill.  Penn  Steel  Co.  v.  N.  Y.  C.  Ry.  (C.  C.  A.  1912) 
198  Fed.  721,  737.  It  is  submitted  that  if  this  jurisdiction  had  started 
with  that,  it  would  never  have  gotten  a  real  start,  because,  as  we  have 
seen,  the  idea  of  priority  is  inseparable  from  the  conception  of  the  judg- 
ment creditor's  bill.  Some  courts  may  have  required  a  judgment  as  proof 
of  the  debt,  in  the  present  class  of  cases,  but  they  did  not  take  jurisdiction 
to  enforce  the  judgment. 

w(i878)  99  U.  S.  119. 
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enable  them  to  follow  it  into  the  hands  of  third  persons  by  means 
of  a  bill  in  chancery;  the  court  saying: 

"It  is  indispensable,  however,  to  such  relief,  when  the  creditors 
are,  as  in  the  present  case,  simple-contract  creditors,  that  the  part- 
nership property  should  be  within  the  control  of  the  court,  and  in 
the  course  of  administration,  brought  there  by  the  bankruptcy  of 
the  firm,  or  by  an  assignment,  or  by  the  creation  of  a  trust  in  some 
mode.  This  is  because  neither  the  partners  nor  the  joint  creditors 
have  any  specific  lien,  nor  is  there  any  trust  that  can  be  enforced 
until  the  property  has  passed  in  custodiam  legis.  Otherwise  the 
property  can  be  followed  only  after  a  judgment  at  law  has  been 
obtained  and  an  execution  has  proved  fruitless."40 

On  the  other  hand,  when  the  New  York  legislature  provided 
for  special  partnerships,  that  is,  partnerships  where  the  liability 
of  one  partner  is  limited  to  the  amount  which  he  puts  into  the  firm, 
Chancellor  Walworth  held  that  upon  such  a  concern  becoming  in- 
solvent, its  assets  became  impressed  with  a  trust  for  the  benefit  of 

creditors,  and  the  court  on  the  application  of  any  creditor 
should  wind  up  the  affairs  of  the  firm  for  the  benefit  of  all.41  The 
Chancellor  said : 

"I  regret  that  I  am  obliged  to  extend  the  jurisdiction  of  this 
court  to  this  new  class  of  cases.  But  whenever  the  legislature 
creates  new  rights  in  parties,  for  the  protection  and  enforcement 
of  which  rights  the  common  law  affords  no  remedy,  and  the  statute 
itself  does  not  prescribe  the  mode  in  which  such  rights  are  to  be 
protected,  this  court,  in  the  exercise  of  its  acknowledged  juris- 
diction, is  bound  to  give  to  a  party  the  relief  to  which  he  is  equitably 
entitled  under  the  statute."42 

There  we  have  the  entire  idea.  So  long  as  no  artificial  limits 
are  placed  upon  the  responsiveness  of  the  debtor  to  the  demands  of 
his  creditors,  there  is  no  room  for  equity  jurisdiction.  The  fact 
that  he  is  insolvent,  while  in  effect  limiting  his  ability  to  pay  all  his 
debts  in  full,  never  was  considered  as  a  sufficient  reason  for  equity 
taking  up  the  general  administration  of  the  debtor's  affairs.  So 
with  an  insolvent  partnership,  since  a  partnership  has  never  been 
more  than  a  mere  association  of  persons  whose  liability  for  debts  is 
unlimited.  But  it  is  quite  a  different  thing  when  the  State  sanctions 
any  association,  whether  corporation  or  limited  partnership,  which 
at  best  does  business  with  but  a  limited  fund  beyond  which  no 

40The  same  result  was  reached  years  ago  by  Lord  Eldon  in  Ex  parte 
Ruffin  (1801)  6  Ves.  119. 

"Innes  v.  Lansing   (N.  Y.  1839)   7  Paige,  583. 

"Innes  v.  Lansing  (N.  Y.  1839)  7  Paige,  583,  586;  see  also  Whitcomb 
v.  Fowle  (N.  Y.  1879)  7  Abbott  N.  C.  295. 
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creditor  can  reach.  So  long  as  this  fund  is  adequate  for  the  pay- 
ment of  debts,  there  is  no  need  to  consider  any  special  adminis- 
trative powers  of  equity,  because  by  means  of  execution  or  judg- 
ment creditor's  bill,  each  creditor  can  come  into  his  own.43  But 
when  those  assets  become  insufficient  to  meet  the  liabilities,  then 
the  administrative  jurisdiction  of  an  equity  court  may  be  invoked 
by  any  creditor  for  the  benefit  of  all. 

Under  the  vast  jurisdiction  which  has  thus  arisen,  the  affairs  of 
thousands  of  corporations  have  been  administered,  and  there  has 
been  created  in  this  country  a  body  of  "receivership"  law  whose 
size  would  astonish  an  English  practitioner.  For  this  branch  of 
equity  jurisdiction  is  peculiarly  American.  In  England  the  increase 
in  use  of  the  corporate  form  of  conducting  business  brought  with  it 
the  admirable  winding-up  provisions  of  the  Companies  Acts,  so 
that  it  was  never  necessary  for  the  English  chancery  court  to  work 
out  its  own  jurisdiction  in  such  cases.44 

In  this  connection,  several  distinctions  should  be  observed.  For 
instance,  the  bill  cannot  pray  a  dissolution  of  the  corporation  in 
the  sense  that  its  charter  life  shall  be  ended.  In  many  States  at 
the  present  day,45  jurisdiction  has  been  conferred  upon  courts  of 
equity  to  entertain  proceedings  by  the  creditors  of  an  insolvent 
corporation  for  the  double  purpose  of  distributing  its  assets  and 

"Carson  v.  Allegany  Glass  Co.  (C.  C.  191 1)  189  Fed.  791.  The 
Supreme  Court  has  frequently  declared  that  the  "trust"  does  not  attach 
to  the  assets  of  a  solvent  corporation.  See  McDonald  v.  Williams  (1899) 
174  U.  S.  397- 

"Evans  v.  Coventry  (1854)  5  DeG.  M.  &  G.  *9ii,  though  often  cited 
in  support  of  the  trust  fund  theory,  seems  to  have  no  application.  The 
plaintiff  held  a  policy  in  a  life  insurance  company,  and  relief  was  granted 
on  the  theory  that  his  policy  gave  him  an  equitable  charge  on  the  com- 
pany's funds.  A  similar  case  was  Towle  v.  American  Bldg.  &  Loan  Soc. 
(C.  C.  1894)  60  Fed.  131 ;  but  neither  case  has  any  real  bearing  on  the 
point  of  interest  to  us.  In  two  instances  English  judges  have  used  this 
theory  very  ingeniously  in  order  to  avoid  the  strict  English  doctrine  of 
ultra  vires.  In  re  Guardian  Bldg.  Soc.  (1882)  L.  R.  23  Ch.  Div.  440; 
In  re  Birkbeck  Bldg.  Soc.  (1912)  28  Times  L.  R.  451;  see  also  57  Sol. 
Journ.  167.  But  as  we  have  said,  it  was  never  necessary  for  the  English 
courts  to  go  further  than  this.  A  bill  for  such  a  purpose  was  once  filed, 
it  is  true,  but  the  court  denied  its  power  to  wind  up  the  affairs  of  a  public 
service  company.  Gardner  v.  London,  etc.  Ry.  (1867)  L.  R.  2  Ch.  App. 
201,  212.  This  jurisdiction  is  well  established  with  us  on  creditor's  bill. 
Union  Trust  Co.  v.  Illinois  Midland  Ry.  (1885)  117  U.  S.  434,  458; 
American  Brake  Co.  v.  Pere  Marquette  Ry.  (C.  C.  A.  1913)  205  Fed.  14. 
"The  practice  *  *  *  has  become  particularly  well  established  in  the 
case  of  quasi-public  corporations  where  the  interests  of  the  public  require 
continuous  and  continued  operation,  and  where,  generally,  the  bankrupt 
act  is  not  available."  Noyes,  J.,  Penn.  Steel  Co.  v.  N.  Y.  C.  Ry.  (C.  C.  A. 
1912)    198  Fed.  721,  737,  n.  9. 

"£.  g.  New  Jersey  Corporation  Law,  §  65,  and  New  York  General 
Corporation  Law,  §§  101-102. 
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ending  its  corporate  existence.46  But  in  the  absence  of  such  statute, 
no  court  of  equity  has  such  power.  And  such  instances  must  be 
carefully  distinguished  from  the  jurisdiction  of  the  court  in  the 
cases  of  which  we  speak.  No  statute  authorizes  a  bill  of  the  present 
kind,  and  no  statute  governs  the  procedure.  True,  the  courts  in 
matters  of  administration  on  such  a  bill  follow  as  nearly  as  pos- 
sible the  practice  in  bankruptcy  as  a  safe  and  convenient  guide,47 
but  it  has  never  been  suggested  that  they  are  compelled  to  do  so. 

Another  distinction  occurs  in  this  connection.  A  bill  of  the 
character  now  under  consideration  is  essentially  different  from  the 
ordinary  kind  of  judgment  creditor's  bill.48  The  fact  that  a  cor- 
poration is  insolvent  does  not  deprive  the  creditor  of  the  right 
to  file  a  judgment  creditor's  bill  and  make  the  same  claim  of  prior- 
ity that  he  could  in  the  case  of  any  other  insolvent  debtor.  The 
creditor  has  the  option  to  file  either  the  one  bill  or  the  other.  As 
the  Supreme  Court  has  said  :49  "It  was  his  privilege,  under  the 
law,  to  sue  for  his  own  benefit,  and  it  was  within  the  power  of  the 
court,  for  his  protection  as  a  judgment  creditor,  to  place  the  prop- 
erty of  the  debtor  company  in  the  hands  of  a  receiver,  for  adminis- 
tration under  its  orders."  But  the  creditor  must  make  his  choice 
at  the  outset.  If  he  files  a  bill  for  general  administration,  he  has 
no  claim  of  priority.  Once  he  has  made  his  decision,  he  must  abide 
by  it ;  and  the  nature  of  his  choice  must  be  gathered  from  the  alle- 
gations of  his  bill.  The  question  then  is  whether  the  plaintiff  chose 
to  come  into  court  for  a  general  administration  of  the  corporation's 
affairs  for  the  benefit  of  all  the  creditors  equally  with  himself,  or 
whether  he  chose  as  a  judgment  creditor  to  ask  nothing  but  the 
application  of  such  assets  as  could  be  found  to  the  payment  of  his 
own  claim.50 

It  is  perfectly  proper  for  this  jurisdiction  to  be  invoked  by 
"collusion."  If  the  corporation  is  insolvent,  for  its  own  protection 
it  can  lawfully  procure  a  friendly  creditor  to  file  a  bill  against  it,51 

'"The  federal  courts  have  held  that  the  presence  of  such  a  state 
statute  confers  upon  them  the  same  jurisdiction.  Land  Title  &  Trust  Co. 
v.  Asphalt  Co.  (C.  C.  A.  1903)  127  Fed.  1 ;  Jacobs  v.  Mexican  Sugar  Co. 
(C.  C.  1904)   130  Fed.  589. 

47Conklin  v.  U.  S.  Shipbuilding  Co.   (C.  C.   1905)    136  Fed.   1006. 

^Prof.  Langdell  draws  this  distinction  at  the  outset  of  his  discus- 
sion.    Langdell,  125  n. 

"Sage  v.  Memphis  etc.  Ry.   (1888)    125  U.  S.  361,  376. 

MHaehnlen  v.   Drayton    (C.  C.  A.   191 1)    192  Fed.  300. 

"Sage  v.  Memphis  etc.  Ry.  (1888)  125  U.  S.  361;  Hollins  v.  Brier- 
field  Coal  Co.  (1893)  150  U.  S.  371;  Re  Metropolitan  Ry.  Receivership 
(1908)  208  U.  S.  90.  So  could  an  executor  procure  the  filing  of  a  bill 
by   a   friendly  creditor.     Langdell,    171. 


380 


COLUMBIA  LAW  REVIEW. 


and  there  is  nothing  objectionable  in  this  sort  of  collusion.  If  the 
debt  is  really  owing  to  the  plaintiff  as  he  alleges,  it  is  right  for  the 
defendant  to  admit  it;  this  admission  cannot  deprive  the  court  of 
jurisdiction,  otherwise  no  court  could  ever  enter  a  decree  pro  con- 
fesso ;  and  finally,  the  motive  which  induces  the  plaintiff  to  file  his 
bill  in  one  court  rather  than  another,  or  to  file  his  bill  at  all,  is  en- 
tirely immaterial.52  This  reasoning,  in  which  all  courts  seem  to 
concur,  has  not  been  without  its  consequences.  The  fact  that  one 
hand  guides  both  bill  and  answer  led  at  an  early  date  to  the  prac- 
tice, where  no  creditor  had  yet  secured  a  judgment,  of  letting  a 
simple-contract  creditor  file  the  bill.  Any  possible  objection,  it  is 
held,  is  waived  by  the  general  answer  of  the  corporation  which 
always  accompanies  the  bill  to  the  files  of  the  court.53 

As  a  result,  such  a  bill  is  almost  invariably  filed  by  a  friendly 
creditor,  the  corporation  puts  in  an  answer  admitting  its  allega- 
tions, and  thereupon  a  receiver  is  appointed  to  take  charge  of  the 
defendant's  assets.  Thenceforward  the  suit  proceeds  toward  the 
goal  of  final  distribution,  and  this  is  its  only  terminus,  unless 
meanwhile,  by  means  of  some  reorganization  arrangement  to  which 
the  creditors  consent,  the  bill  is  dismissed  and  the  receivership 
terminated. 

This  practice,  as  might  have  been  expected,  has  led  to  some 
strange  misconceptions  regarding  the  nature  of  a  "receivership 
case."  It  is  all  very  well  for  a  leading  text-book  to  speak  of 
''friendly  receiverships"  as  an  institution  with  us,54  but  the  vulgar 
error35  that  the  courts  will  allow  a  receivership  for  any  other  pur- 
pose than  a  winding-up,  should  never  be  tolerated.  There  is  no 
such  thing  as  a  nursing  receivership.  Long  ago  Lord  Eldon 
pointed  out,  in  the  case  of  a  partnership  dispute,  that  a  court  of 
chancery  had  no  right  to  appoint  a  receiver  simply  to  enable  the 
parties  to  adjust  their  affairs.56  No  more  has  a  court  of  chancery 
today  the  power  to  appoint  a  receiver  merely  to  enable  a  corpora- 
tion to  tide  over  its  difficulties,57  or  to  enable  its  creditors  and 


"The  Supreme  Court  thus  sums  up  the  reasoning  of  the  earlier  cases. 
Re  Metropolitan  Ry.  Receivership    (1908)   208  U.   S.  90. 

03Sage  v.  Memphis  etc.  Ry.   (1888)   125  U.  S.  361;  Horn  v.  Pere  Mar- 
quette Ry.  (C.  C.  1907)   151  Fed.  626. 

"Alderson,  Receivers,  5. 

""An    error   which   sometimes   creeps   even    into   judicial   opinions.      See 
Schumert  &  Warfield  v.  Brewing  Co.   (D.  C.  1912)   199  Fed.  358. 

"Waters  v.  Taylor  (1807)   15  Ves.  10. 

"Duncan  v.  Treadwell  Co.   (N.  Y.  1894)  82  Hun,  376. 
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bondholders  to  effect  a  plan  of  reorganization.58  If  the  record  or 
the  conduct  of  the  parties  shows  that  the  object  was  any  other 
than  liquidation,  the  court  will  refuse  jurisdiction ;  if  the  liquidation 
is  unduly  delayed,  the  court  will  divest  itself  of  jurisdiction  so  as  to 
let  in  the  other  creditors  according  to  their  common  law  priorities.59 
Emphatic  language  has  been  used  on  this  point  many  times.  "We 
are  not  aware,"  says  the  New  York  court,  "of  any  statute  or  law 
which  justifies  the  continuance  of  the  receivership  for  the  purpose 
of  giving  the  corporation  time  to  raise  money  to  pay  its  debts."60 
As  our  highest  tribunal  has  said,  "a  court  is  a  very  unsatisfactory 
body  to  administer  the  affairs  of  a  railroad  as  a  going  concern, 
and  *  *  *  the  possession  of  such  property  by  the  court  through 
its  receivers  should  not  be  unnecessarily  prolonged."61 

This  is  perfectly  consistent  with  the  encouragement  the  courts 
give  the  creditors  to  combine  their  interests  by  means  of  a  re- 
organization committee,62  and  their  view  that  it  is  proper  for  the 

*Gutterson  &  Gould  v.  Lebanon  Steel  Co.  (C.  C.  1907)  151  Fed.  72; 
Burton  v.  Peters  Salt  Co.   (C.  C.   191 1)    190  Fed.  262. 

"East  Tenn.  etc.  R.  R.  v.  Atlantic  R.  R.  (C.  C.  1892)  49  Fed.  608; 
Merchants'  &  Planters'  Nat.  Bank  v.  Trustees  (1879)  63  Ga.  549;  Wilmer 
v.  Railroad  Co.    (C.  C.   1875)   2  Woods,  409;   Schloss  v.   Schloss    (N.   Y. 

1897)  14  App.  Div.  333;  Mercantile  Trust  Co.  v.  Baltimore  etc.  R.  R.  (C.  C. 

1898)  89  Fed.  606.  Even  the  jurisdiction  of  a  bankruptcy  court  can  be 
defeated  in  this  way.  Acme  Harvester  Co.  v.  Beekman  (1911)  222  U.  S. 
300.  In  one  case  the  receiver,  because  of  his  co-operation  in  such  a  pur- 
pose, was  deprived  of  his  compensation.  Campau  v.  Driving  Club  (1906) 
144  Mich.  80. 

"Duncan  v.  Treadwell  Co.  (N.  Y.  1894)  82  Hun,  376,  377.  In  Gardner 
v.  London  etc.  Ry.   (1867)   L.  R.  2  Ch.  App.  201,  212,  Cairns,  L.  J.,  said: 

"Now  I  apprehend  that  nothing  is  better  settled  than  that  this  court 
does  not  assume  the  management  of  a  business  or  undertaking  except 
with  a  view  to  the  winding  up  and  sale  of  the  business  or  undertaking. 
The  management  is  an  interim  management;  its  necessity  and  its  justifi- 
cation spring  out  of  the  jurisdiction  to  liquidate  and  to  sell;  the  business 
or  undertaking  is  managed  and  continued  in  order  that  it  may  be  sold 
as  a  going  concern,  and  with  the  sale  the  management  ends." 

In  In  re  Receivers  Philadelphia  etc.  R.  R.  (C.  C.  1881)  14  Phila.  501- 
502,  Butler,  J.,  said : 

"The  modern  practice  prevailing  to  some  extent,  elsewhere,  of  trans- 
ferring corporate  property  to  the  custody  of  the  courts,  to  be  thus  held 
and  managed  for  an  indefinite  period  of  years,  to  suit  the  convenience 
of  the  parties,  whereby  general  creditors  and  stockholders  are  kept  at 
bay,  I  regard  as  a  mischievous  innovation." 

"In  this  class  of  cases,  if  it  later  develops  that  the  receivership  is 
being  managed  with  a  view  to  primary  operation  and  contingent  liquida- 
tion rather  than  primary  liquidation  and  incidental  operation,  the  remedy 
is  not  to  conclude  that  there  was  no  jurisdiction  to  appoint  the  receiver, 
but  to  direct  the  receiver  to  perform  his  duty."  Burton  v.  Peters  Salt 
Co.  (C.  C.  191 1 )   190  Fed.  262,  265. 

nRe  Metropolitan  Ry.  Receivership    (1907)   208  U.   S.  90,    III. 

"Continental  etc.  Trust  Co.  v.  Allis-Chalmers  Co.  (D.  C.  1912)  200 
Fed.  600. 
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receiver,  so  far  as  consistently  may  be,  to  co-ordinate  his  efforts 
with  those  of  the  committee.63  That  is  merely  by  the  way;  of 
course,  the  creditors  should  be  allowed  to  save  expense  by  with- 
drawing the  assets  from  court  if  they  can  all  agree  on  a  good  way 
of  doing  it.  But  that  is  quite  a  different  thing  from  saying  that 
the  court  takes  jurisdiction  for  any  such  purpose.  The  court  takes 
jurisdiction  only  to  liquidate,  and  liquidate  it  will  unless  mean- 
while the  assets  are  withdrawn  by  the  consent  of  all  in  interest. 

The  system  of  judicial  administration  thus  created  is  perfect 
as  far  as  it  goes,  and  it  goes  as  far  as  it  possibly  may.  But  it  has 
its  limitations. 

So  far  as  concerns  property  in  the  debtor's  possession,  the 
creditors'  rights  are  clear.  The  court,  of  course,  has  the  power  to 
limit  the  time  for  claims  to  be  filed  with  the  receiver  or  a  master 
appointed  for  such  purpose,64  and,  after  a  final  distribution  has 
been  made,  will  protect  its  distributing  officers  against  the  attacks 
of  belated  creditors.65  The  creditors  who  are  thus  duly  in  court 
are  entitled  to  a  distribution  of  the  assets  in  hand  on  a  basis  of 
absolute  equality,  land  and  goods  going  as  one;  but  of  course 
prior  liens  must  be  duly  respected.  A  creditor  is  only  entitled  to 
what  his  debtor  has,  and  if  the  debtor's  property  has  been  saddled 
with  a  valid  lien,  the  creditor  can  only  realize  on  the  debtor's  equity 
of  redemption. 

The  party  holding  such  a  prior  lien  may  do  one  of  two  things. 
If  he  desires  to  realize  on  his  lien  while  the  receivership  lasts,  he 
must  come  into  the  equity  court  for  leave  to  proceed ;  because  to 
do  otherwise  would  result  in  an  intolerable  interference  with  the 
receiver's  possession.66  But  if  the  lienor  chooses  to  stay  out,  rest- 
ing upon  his  lien,  he  cannot  be  compelled  to  come  in.  The  court 
must  administer  the  property  subject  to  the  lien,  and  it  can  be  en- 
forced, after  the  closing  of  the  receivership,  against  anyone  who 
may  have  purchased  the  charged  property  on  the  liquidation  sale. 
That  has  frequently  been  held  in  the  case  of  judgment  creditors' 

""Clarke  v.  Central  R.  R.  (C.  C.  1893)  66  Fed.  16;  Fowler  v.  Jarvis- 
Conklin  Co.  (C.  C.  1894)  63  Fed.  888. 

"Smith  v.  Jones  Lumber  Co.   (D.  C.  1912)  200  Fed.  647. 

e5Farrell  v.  Smith  (1813)  2  B.  &  B.  337;  Halsted  v.  Forest  Hill  Co. 
(C.  C.  1901)  109  Fed.  820;  Woodruff  v.  Jewett  (1889)  115  N.  Y.  267; 
Walsh  v.  Raymond  (1889)  58  Conn.  251;  Keene  v.  Gaehle  (1881)  56 
Md.  343. 

"/«  re  Tyler  (1893)  149  U.  S.  164;  Wiswall  v.  Sampson  (1852)  14 
How.  52;  Wabash  R.  R.  Co.  v.  Adelbert  College  (1908)  208  U.  S.  38. 
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bills,  and  the  same  principle  must  apply  to  the  present  form  of 
procedure.67 

A  winding-up  of  this  kind  is  therefore  of  little  avail  if  the 
filing  of  the  bill  is  too  long  delayed ;  because,  once  the  race  of  dili- 
gence starts,  the  successful  judgment  creditors  may  secure  liens 
which  the  chancery  court  perforce  must  recognize.  Indeed,  it  is 
a  familiar  allegation  in  bills  of  this  sort  that  certain  of  the  creditors 
have  already  entered  suit  against  the  corporation  and  others  are 
about  to  do  so,  all  of  which,  if  left  alone,  will  result  in  preferences 
to  one  or  the  other  which  the  court  must  then  recognize  to  the 
injur}-  of  the  other  creditors.  The  only  thing  that  can  cut  short 
this  race  is  for  the  court  to  take  jurisdiction  over  the  debtor's 
affairs  and  appoint  a  receiver  as  an  interim  measure. 

Of  course  the  appointment  of  the  receiver  does  not  of  itself 
stay  the  suits  pending  against  the  debtor,  nor  is  it  good  practice  for 
the  court  to  enjoin  their  further  prosecution.  In  one  form  or  an- 
other the  creditor  must  finally  liquidate  his  claim,  as  the  court  must 
receive  it  whenever  it  is  liquidated  so  long  as  that  process  is  com- 
pleted prior  to  the  decree  settling  the  list  of  distributees.68  If  the 
creditor  chooses  to  liquidate  his  claim  by  plenary  suit  rather  than 
before  the  master  appointed  to  make  up  the  list  of  distributees, 
that  is  a  right  with  which  the  equity  court  is  not  inclined  to  inter- 
fere.69 Apart  from  all  questions  of  jurisdiction70  the  chancery 
court  should  not  enjoin  the  prosecution  of  such  an  action  to  judg- 
ment.71 

^Chatauque  County  Bank  v.  Risley  (1859)  19  N.  Y.  369;  Hillyer  v. 
LeRoy  U904)  1/9  N.  Y.  369:  Jackson  v.  Holbrook  (1887)  36  Minn.  494. 
As  has  been  said :  "A  debtors  conveyance  of  his  real  estate  to  a  re- 
ceiver, although  it  may  be  compulsory,  is  in  its  nature  simply  and  purely 
the  creation  of  a  trust  for  the  payment  of  the  debts  on  which  the  pro- 
ceedings in  equity  are  founded.  *  *  *  But  no  creditor  having  a 
statutory  lien  by  judgment  can  be  compelled  to  take  the  equitable  remedy. 
He  may,  if  he  prefer,  stand  upon  his  lien  and  the  means  which  the  law 
has  given  him  of  enforcing  it.''  Chatauque  County  Bank  v.  Risley  (1859) 
19  N.  Y.  369,  374-375- 

"N.  Y.  Security  &  Trust  Co.  v.  Lombard  (C.  C.  1806)  73  Fed.  537; 
Penn.  Steel  Co.  v.  N.  Y.  City  Ry.   (C.  C.  A.  1912)    198  Fed.  721. 

""Honegger  v.  Wettstein  (1883)  94  X.  V.  2=2;  Wilder  v.  New  Orleans 
(C.  C.  A.  1898)  87  Fed.  843- 

T0For  example,  the  federal  courts  are  broadly  forbidden  by  statute 
from  enjoining  the  maintenance  of  a  suit  in  a  state  court.  See  Nelsen  v. 
Camp    (C.  C.  A.   191 1)    191   Fed.  712. 

''Mercantile  Trust  Co.  v.  Pittsburg  R.  R.  (C.  C.  1887)  29  Fed.  732; 
Earle  v.  Conway   (1900)    178  U.  S.  456. 
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But  when  the  creditor,  thus  left  alone,  enters  up  his  judgment, 
his  freedom  of  action  ends.  He  will  not  be  allowed  to  avail  himself 
of  any  remedies  under  that  judgment  which  would  make  for  in- 
equality, or,  to  put  it  from  the  more  familiar  point  of  view,  inter- 
fere with  the  receiver's  possession  of  the  debtor's  assets.  The  only 
thing  the  creditor  is  allowed  to  do  with  his  judgment  is  to  prove 
it  as  a  claim  before  the  master.72 

Thus,  so  far  as  property  on  hand  is  concerned,  equality  of  dis- 
tribution is  assured.  The  same  result  is  achieved  with  respect  to 
property  which  is  not  on  hand  but  which  is  owned  by  the  debtor. 
The  chancery  court  through  its  receiver  can  summarily  gather  in 
all  concealed,  lost,  or  "forgotten"  property.  No  one  can  withhold 
property  from  the  receiver's  possession  unless  under  a  colorable 
claim  of  right.  If  a  colorable  claim  is  made,  then  the  receiver  must 
proceed  against  the  plaintiff  by  plenary  suit,  but  in  all  other  cases 
the  court  has  the  power  summarily  to  take  the  property  away  from 
the  claimant  and  give  it  into  the  receiver's  possession.73 

We  have  now  made  the  circuit  of  this  winding-up  jurisdiction 
which  the  equity  courts  have  created.  But  in  doing  this  we  have 
not  discovered  a  complete  system  for  effecting  equality  of  distribu- 
tion. Firstly,  not  all  cases  are  embraced  within  it.  The  estates  of 
decedents  and  the  estates  of  corporations  and  limited  partnerships 
are  thus  covered,  but  there  are  living  debtors  to  be  reckoned  with, 
and  common  law  partnerships.  And  even  when  we  have  a  case 
within  these  bounds,  we  find  the  court  lacking  power  in  a  most 
serious  respect.  The  receiver  must  fairly  distribute  the  property  in 
his  possession;  he  can  defend  his  right  of  possession  and  he  can 
gather  all  the  available  assets  into  his  possession.  But  the  court's 
powers  fail  when  it  comes  to  the  case  of  any  of  the  wrongs  which 


72Tracy  v.  The  Bank  (1868)  37  N.  Y.  523;  Mercantile  Trust  Co.  v. 
Pittsburg  R.  R.  (C.  C.  1887)  29  Fed.  732;  Wilder  v.  New  Orleans  (C.  C. 
A.  1898)  87  Fed.  843.  It  must  be  remembered  that  the  appointment  of 
a  receiver  on  a  bill  of  this  sort  takes  all  the  property  of  the  company 
into  the  exclusive  cognizance  of  the  court  which  appoints  the  receiver. 
The  appointment  of  the  receiver  relates  back  from  the  filing  of  his  bond 
to  the  date  of  his  appointment  "and  actual  seizure  by  him  is  not  necessary 
to  cut  off  rights  which  attach  only  after  the  order  of  appointment." 
Horn  v.  Pere  Marquette  Ry.    (C.  C.   1907)    151   Fed.  626. 

"Horn  v.  Pere  Marquette  Ry.  (C.  C.  1907)  151  Fed.  626;  Under- 
ground Electric  Rys.  v.  Owsley  (C.  C.  A.  1909)  176  Fed.  26;  Wheaton  v. 
Daily  Telegraph  (C.  C.  A.  1903)  124  Fed.  61 ;  Dexter  Horton  Nat.  Bank 
v.  Hawkins  (C.  C.  A.  191 1)  190  Fed.  924.  This  point  is  of  most  value 
in  averting  conflicts  between  the  federal  and  the  state  courts.  Where 
the  two  actions  pend  in  the  same  court,  and  that  court  has  jurisdiction 
of  both  law  and  equity,  this  rule  of  comity  is  unnecessary,  as  it  presents 
then  only  "a  question  of  administration  of  assets."  Cass  v.  Sutherland 
(1898)  98  Wis.  551- 
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the  debtor  may  have  inflicted  upon  the  creditors  prior  to  the  filing 
of  the  bill.  If  the  debtor  has  fraudulently  conveyed  or  encumbered 
any  part  of  the  property,  or  used  it  to  prefer  one  creditor  over  the 
other,  can  the  wrong  thus  inflicted  be  redressed  by  this  method  of 
procedure  ? 

This  question  can  only  be  answered  with  another.  In  order  that 
the  property  thus  fraudulently  treated  may  be  made  available  for 
equal  distribution  among  the  creditors,  it  must  be  brought  into  the 
estate  already  in  the  hands  of  the  equity  court.  Somebody  must 
bring  a  suit  for  that  purpose,  as  the  representative  of  the  court,  or, 
if  one  pleases  to  have  it  so,  as  the  representative  of  all  the  creditors. 
The  court  therefore  must  appoint  such  a  representative,  and  the 
receiver  would  naturally  be  chosen.  So  the  question  is,  can  the 
chancery  court  clothe  its  receiver  with  such  powers? 

On  principle,  this  question  must  be  answered  in  the  negative. 
The  Statute  of  Fraudulent  Conveyances  never  was  intended  as  any- 
thing but  an  aid  to  the  enforcement  of  a  judgment  already  obtained. 
The  doctrine  of  reputed  ownership,  which  started  with  a  bank- 
ruptcy statute  in  England  and  with  us  rests  upon  a  principle  of 
estoppel,  must  in  logic  take  the  same  course,  because,  as  we  have 
seen  in  the  first  installment,  it  is  not  until  the  creditor  secures 
judgment  that  he  is  entitled  to  complain  of  the  debtor's  conduct 
respecting  his  property.  Of  preferences  we  shall  speak  presently ; 
for  the  moment  let  us  confine  ourselves  to  cases  of  fraudulent  con- 
veyance and  reputed  ownership,  for  whose  redress,  be  it  repeated, 
the  creditor  must  first  have  obtained  a  judgment.  As  we  have 
seen,  the  right  of  priority  is  inseparable  from  the  judgment ;  to 
assert  one  is  to  maintain  the  other,  and  one  cannot  be  abandoned 
without  the  other.  The  receiver,  of  course,  takes  no  title  to  the 
assets  in  his  charge,  and  even  if  he  should,  his  title  would  come 
from  the  corporation,  which  cannot  itself  repudiate  its  own  acts. 
Nor  are  we  helped  by  assuming  that  the  receiver  represents  the 
creditors  rather  than  the  debtor,  because  the  essence  of  this  winding- 
up  jurisdiction  is  that  these  creditors  do  not  occupy  the  position  of 
judgment  creditors  but  have  waived  all  rights  of  priority  based 
thereon,  and,  as  simple-contract  creditors  without  liens,  are  the 
beneficiaries  of  a  fund  in  court.  For  the  court  to  empower  its 
officers  to  set  aside  a  fraudulent  transaction  is  to  impeach  its  juris- 
diction, because  the  officer,  in  order  to  bring  such  an  action,  must 
represent  persons  who  have  not  abandoned  the  right  to  attack  the 
fraudulent  transaction  ;  in  other  words,  persons  who  still  insist  upon 
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their  priorities.  This  point  is  strongly  made  by  the  Supreme  Court 
in  Myer  v.  Car  Co.7i  There  a  receiver  appointed  in  a  foreclosure 
action,  instituted  upon  a  mortgage  which  covered  all  of  the  property 
of  a  railroad  company,  attempted  to  set  aside  a  contract  of  condi- 
tional sale  under  which  certain  equipment  had  been  delivered,  upon 
the  ground  that  the  contract  had  not  been  recorded  as  provided  by 
the  laws  of  the  State  where  the  delivery  occurred.  The  recording 
act  of  that  State  provided  that  such  agreements,  when  unrecorded, 
should  be  void  as  against  the  creditors  of  the  vendee.  The  court, 
assuming  for  the  purpose  of  argument  that  the  receiver  represented 
the  creditors,75  held  that  he  could  not  attack  the  transaction  because 
the  recording  act  should  be  construed  in  the  same  way  as  the 
Statute  of  Fraudulent  Conveyances,  and  that  the  rule  with  respect 
to  that  statute  was  clear: 

"Until  suit  was  commenced,  the  parties  were  at  liberty  to  deal 
as  they  pleased  with  the  property  conveyed,  and  the  rights  of 
creditors  were  determined  by  the  condition  in  which  the  property 
was  when  they  interfered.  *  *  *  The  rights  of  the  parties  were 
fixed  at  the  moment  the  property  was  taken  by  the  court  through 
its  receiver  into  its  own  possession.  At  that  time  these  appellants 
were  not  either  execution  or  attaching  creditors."76 

Precedents  lead  us  to  the  same  result.  The  uniform  practice  in 
the  case  of  a  decedent's  estate  negatives  the  idea  that  a  receiver 
can  be  clothed  with  any  such  power.  In  spite  of  the  fact  that  the 
decedent's  affairs  had  been  taken  into  administration  on  a  winding- 
up  bill,  no  creditor  who  discovered  that  the  decedent  had  fraudu- 
lently transferred  or  encumbered  property  thought  of  asking  the 
equity  court  to  use  its  receiver  for  the  purpose  of  setting  the  trans- 
action aside.  Nor,  on  the  contrary,  was  it  ever  considered  that 
the  death  of  the  debtor  or  the  pendency  of  the  winding-up  bill 
barred  any  diligent  creditor  from  filing  a  judgment  creditor's  bill 
to  set  aside  the  fraudulent  transaction,  and  secure  the  same  priority 
therein  that  he  would  have  secured  had  the  debtor  still  been  living. 
The  only  point  that  ever  arose  in  this  connection  was  whether  it 
was  necessary  for  the  creditor  to  go  through  the  form  of  obtaining 
a  judgment  against  the  executor  as  a  prerequisite  to  filing  his  judg- 
ment creditor's  bill.     This  point,  however,  occasioned  little  dilii- 

"(1880)  102  U.  S.  1. 

""Every  mortgagee  is  necessarily  a  creditor.  A  mortgage  is  in  gen- 
eral but  an  incident  to  the  debt  it  secures,  and  the  mortgagee  is  nothing 
more   than   a   creditor   secured  by   mortgage." 

78Myer  v.  Car  Co.  (1880)  102  U.  S.  1,  12;  Fosdick  v.  Schall  (1878) 
09  U.  S.  235. 
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culty.  In  Cleveland  v.  Chambliss'7  it  was  held  that  it  was  not 
necessary  for  the  creditor  to  show  a  judgment,  where  he  had  been 
enjoined  from  bringing  an  action  by  the  same  court  during  the 
pendency  of  the  administration  bill.  In  like  manner  it  was  held 
that  the  riling  of  a  proof  of  claim  is  sufficient  to  excuse  the  absence 
of  a  judgment,  whether  it  is  filed  with  the  executor,78  or  with  the 
master  who  had  been  appointed  in  the  administration  suit  to  re- 
ceive the  creditors'  claims.79  If  the  creditors,  said  the  New  Jersey 
court,  ''had  exhausted  their  remedy  at  law  against  the  estate  of 
which  he  died  seized  and  possessed,  this  court  should  be  open  to 
them  to  enable  them  to  reach  if  necessary  for  the  satisfaction  of 
their  debts,  any  property  which  in  fraud  of  their  rights,  he  may 
have  placed  in  the  hands  of  others."80 

Doubtless  many  books  and  opinions  affirm  the  right  of  a  chan- 
cery receiver,  as  the  representative  of  the  creditors,  to  maintain  suits 
to  set  aside  fraudulent  transactions.  But  the  cases  commonly  cited 
for  such  a  view  have  been  properly  classified  as  cases81  "where  the 
receiver  by  force  of  some  statute  can  act  for  creditors ;  where  the 
act  complained  of  was  ultra  vires  and  not  binding  upon  the  corpo- 
ration ;  where  the  receiver  was  appointed  in  a  proceeding  prose- 
cuted by  the  creditors  which  was  supplemental  to  execution,  and 
the  receiver  had  the  rights  of  the  creditors  at  whose  instance  and 
to  secure  whose  claims  he  was  appointed ;  and  where  the  receiver 
was  suing  for  property  or  assets  that  belonged  to  the  debtor." 
Of  course,  a  receiver  may  sue  to  recover  property  belonging  to 
the  corporation  but  withheld  from  him,  but  he  must  sue  in  the 
debtor's  name,S2  and  is  bound  by  all  the  defences  available  against 
the  debtor.83  Of  course,  he  can  sue  in  his  own  name  to  protect  his 
own  right  of  possession,  or  to  redress  injuries  to  the  property  in 
his  charge,84  and  that  is  all  that  the  broad  language  in  Davis  v. 
Gray85  really  means.  And  of  course  if  a  statute  authorizes  him  to 
sue  to  set  aside  a  fraudulent  transaction  he  may  do  so,  but  the  very 

:S79)  64  Ga.  352. 
:"Haston  v.  Castner  (1878)  29  N.  J.  Eq.  536;  Hills  v.  Sherwood  (1874) 
48  Cal.  386. 

"Brown  v.  M'Donald   (S.  C.  1833)    1  Hill  Eq.  297. 
Gaston  i'.  Castner  (1878)  29  N.  J.  Eq.  536,  537- 
"Republic  Life  Ins.  Co.  v.  Swigert   (1890)    135  111.  150. 

"Hayward  v.  Leeson   (1900)   176  Mass.  310;  Yeager  v.  Wallace   (1863) 
44  Pa.  St.  294. 

"Auten  v.  City  Electric  Co.   (C.  C.  1000)    104  Fed.  395. 

"Re  Sacker  (1888)  L.  R.  22  Q.  B.  D.  179- 

"(1872)   16  Wall.  203. 
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existence  of  such  a  statute  shows  what  the  law  would  be  in  its 
absence.86 

The  most,  it  is  conceived,  that  the  chancery  court,  unaided  by 
statute,  can  do  in  this  sort  of  case  is  to  exclude  the  participant  in 
this  wrongful  transaction  from  sharing  in  the  distribution  of  the 
estate  until  he  has  thus  been  restored  to  the  level  of  the  other 
creditors.  Thus,  in  Wilson  v.  Paul87  a  creditor  who  had  received  a 
part  payment  by  way  of  a  preference  was  excluded  from  the  dis- 
tribution until  the  dividends  received  by  the  other  creditors  reduced 
their  claims  proportionately.  This  measure  of  relief,  however,  is 
so  apt  to  be  useless  in  most  cases  that  it  cannot  be  seriously  reck- 
oned with. 

If  the  equity  courts  could  have  brought  themselves  to  the  point 
of  considering  the  receiver  as  clothed  with  "the  rights  of  a  levying 
creditor"  under  a  judgment  in  behalf  of  all  the  creditors,  the  result 
would  be  different.  Then  he  could  attack  fraudulent  transactions 
and  cases  of  reputed  ownership,  as  certain  courts  have  held.88 
Preferential  transfers,  however,  would  still  be  immune  from  active 
attack,  because,  as  we  have  seen,  such  transactions  were  valid  as 
against  judgment  creditors.80  But,  laying  this  limitation  aside,  it 
seems  sufficient  to  repeat  that  the  premise  of  these  decisions  is 
wrong.  The  court  cannot  give  its  officer  the  status  of  a  levying 
creditor  when  none  of  the  parties  in  court,  on  whose  behalf  he  is 
to  act,  have  that  status.  In  order  to  secure  equality  of  distribution 
there  must  be  such  a  representative,  but  it  is  not  within  the  power 
of  an  equity  court  to  create  one. 

(to  be  concluded.) 

Garrard  Glenn. 
New  York. 

86See  Yeager  v.  Wallace  (1863)  44  Pa.  St.  294;  Porter  v.  Williams 
(1853)  9  N.  Y.  142. 

"(1836)   8  Sim.  63. 

8SDuplex  Press  Co.  v.  Clipper  Pub.  Co.  (1906)  213  Pa.  St.  207;  H. 
K.  Porter  Co.  v.  Boyd  (C.  C.  A.  1909)   171  Fed.  305. 

89While  in  some  jurisdictions  the  trust  fund  theory  has  been  extended 
so  as  to  forbid  preferential  transfers  by  an  insolvent  corporation,  Rouse 
v.  Merchants'  Bank  (1889)  46  Oh.  St.  493,  the  weight  of  authority  is 
to  the  contrary.  Catlin  v.  Eagle  Bank  (1826)  6  Conn.  233;  Ringo  v. 
Biscoe  (1853)  13  Ark.  *s63;  Planters'  Bank  v.  Whittle  (1884)  78  Va. 
737;  Coats  v.  Donnell   (1883)  94  N.  Y.  168. 
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The  delivery  of  a  deed,  or  of  any  other  instrument  which  takes 
effect  by  delivery,  may  be  conditioned  upon  the  performance  of 
some  act  or  the  occurrence  of  some  event.  The  purpose  of  this 
paper  is  to  consider  the  nature  and  operation  of  such  a  delivery, 
with  reference  more  particularly  to  deeds  of  conveyance,  as  dis- 
tinct from  deeds  creating  a  contractual  obligation,  though  the 
same  principles  are  no  doubt  ordinarily  applicable  to  both. 

A  conditional  delivery  is  usually  referred  to  as  a  deliver}- 
'in  escrow."  or  it  is  said  that  an  instrument  conditionally  delivered 
is  delivered  as  an  "escrow."  These  forms  of  expression  have  the 
sanction  of  centuries  of  usage,  and  yet  it  may  be  questioned  whether 
they  are  not  calculated  to  give  a  wrong  impression  as  to  such 
a  delivery.  The  word  "escrow"  meant  originally,  it  appears,  a 
piece  or  roll  of  parchment  or  paper,  and  its  use  in  this  connection 
doubtless  has  reference  to  the  fact  that  an  instrument  conditionally 
delivered  is  not  immediately  operative.  But  an  instrument  in 
the  form  of  a  deed,  which  is  conditionally  delivered,  is  delivered 
as  a  deed,  an  instrument  capable  of  legal  operation,  and  not  as 
a  mere  piece  of  paper.  Otherwise  it  could  not  become  legally 
operative  upon  the  satisfaction  of  the  condition.  In  the  case  of 
a  conditional  delivery,  a  delivery  in  escrow,  the  maker  of  the 
instrument  in  effect  says:  "I  now  deliver  this  as  my  act  and 
deed,  provided  such  a  condition  is  satisfied,"  and  not  "I  now 
deliver  this  as  a  mere  piece  of  paper,  provided  such  a  condition 
is  satisfied."  The  use  of  the  word  "escrow"  in  this  connection  is, 
however,  so  thoroughly  established  that  any  question  as  to  its 
propriety  is  necessarily  futile,  and  I  shall  in  this  article  use  the 
expressions  "conditional  delivery"  and  "delivery  in  escrow"  for 
the  most  part  interchangeably. 

The  conception  of  a  conditional  delivery,  a  delivery  in  escrow, 
as  ordinarily  presented  in  the  older  English  books,  is  of  a  transfer 
of  the  possession  of  the  instrument  to  a  third  person,  as  custodian 
or  depositary,  with  directions  to  him  to  hand  it  to  the  grantee  or 
obligee  named  upon  the  satisfaction  of  the  condition,1  and  so 
in  this  country  the  cases  have  tended  to  emphasize  the  matter  of 

'Perkins,  Conveyancing.  §§  142-144;  Sheppard's  Touchstone,  59;  2 
Bl.   Comm.   *30/. 


390  COLUMBIA  LAW  REVIEW. 

the  physical  transfer  of  the  instrument.  If,  however,  the  delivery 
of  a  deed  is,  as  appears  to  be  generally  agreed,  merely  the  ex- 
pression, either  by  word  or  act,  of  an  intention  that  the  instru- 
ment shall  have  a  legal  operation,  conditional  delivery  would 
seem  properly  to  be  merely  an  expression  of  an  intention  that  the 
instrument  shall  have  a  legal  operation  provided  a  certain  con- 
dition is  satisfied,  and  adopting  such  a  view,  the  physical  transfer 
or  custody  of  the  instrument  becomes  of  minor  importance.  An 
absolute  delivery  can  be  made  without  a  physical  transfer  of  the 
instrument,  and  it  is  difficult  to  see  why  a  conditional  delivery 
cannot  be  so  made.  There  are  in  England  judicial  expressions 
to  the  effect  that  it  can.2  The  contrary  view  is  a  relic  of  the 
primitive  formalism  which  attaches  some  peculiar  efficacy  to  the 
physical  transfer  of  the  instrument,  as  involving  a  symbolical 
transfer  of  the  property  described  therein,3  a  formalism,  the  par- 
tial persistence  of  which  is  presumably  to  be  attributed  to  our 
retention  of  the  expressions  "deliver"  and  "delivery,"  which,  in 
other  connections,  ordinarily  have  reference  to  a  physical  transfer. 
The  manual  transfer  of  the  instrument,  which  is  ordinarily 
assumed  to  be  essential  to  a  conditional  delivery,  must,  according 
to  the  authorities  in  this  country,  be  to  a  person  other  than  the 
grantee,  it  being  held  that  if  the  grantor,  intending  to  make  a 
conditional  delivery,  hands  the  instrument  to  the  grantee,  there  is 
necessarily  an  absolute  delivery.4  In  England  the  older  authorities 
are  generally  to  the  same  effect,5  but  there  are  occasional  modern 

2See  Gudgen  v.  Bessett  (1856)  6  El.  &  Bl.  986;  Xenos  v.  Wickham 
(i856)  L.  R.  2  H.  L.  296. 

3See  4  Wigmore,  Evidence,  §§  2405-2420;  2  Pollock  &  Maitland,  Hist. 
Eng.  Law  (1st  ed.)  86,  190.  Mr.  Wigmore's  discussion  of  delivery  is 
most  illuminating. 

'Alabama  Coal  &  Coke  Co.  v.  Gulf  Coal  &  Coke  Co.  (1910)  165  Ala. 
304;  Campbell  v.  Jones  (1889)  52  Ark.  493,  6  L.  R.  A.  783;  Mowry  v. 
Heney  (1890)  86  Cal.  471;  Larsh  v.  Boyle  (1906)  36  Col.  18;  Newman  v. 
Baker  (1897)  10  Dist.  Col.  App.  187;  Walker  v.  Warner  (1908)  31 
Dist.  Col.  App.  76;  Duncan  v.  Pope  (1872)  47  Ga.  445;  Mays  v.  Shields 
(1903)  117  Ga.  814;  Whitney  v.  Dewey  (1905)  10  Ida.  633,  69  L.  R.  A. 
572;  McCann  v.  Atherton  (1883)  106  111.  31;  Robinson,  Norton  &  Co.  v. 
Randall  (1912)  147  Ky.  45;  Hubbard  v.  Greeley  (1892)  84  Me.  340; 
Ward  v.  Lewis  (Mass.  1827)  4  Pick.  518;  Arnold  v.  Patrick  (N.  Y.  1837) 
6  Paige,  310;  Worrall  v.  Munn  (1851)  5  N.  Y.  229,  55  Am.  Dec.  330; 
Gaston  v.  Portland  (1888)  16  Ore.  255;  Miller  v.  Fletcher  (Va.  1876) 
27  Gratt.  403,  21  Am.  Rep.  356;  Richmond  v.  Morford  (1892)  4  Wash. 
337;  Dorr  v.  Midelburg  (1909)  65  W.  Va.  778;  but  see  Stanley  v.  White 
(1896)  160  111.  605. 

They  are  cited  in  13  Vin.  Abr.  Fait,  (O)  :  Norton,  Deeds,  17;  Hals- 
bury's  Laws  of  England,  vol.  10,  p.  388;  see  Co.  Lit.  36a;  Sheppard's 
Touchstone,  59. 
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dicta  to  the  contrary.6  That  the  mere  physical  transfer  of  the 
instrument  should,  in  any  jurisdiction,  be  allowed  to  override  the 
grantor's  explicit  declaration  of  intention  that  the  instrument  shall 
not  be  immediately  operative,  is  a  striking  illustration  of  the  per- 
sistence of  the  primitive  formalism  before  referred  to.7  An 
instrument  may  be  handed  to  the  grantee  or  obligee  without  effect- 
ing any  delivery  whatsoever,8  and  it  is  difficult  to  see  why  it  can- 
not be  so  handed  without  effecting  more  than  a  conditional  delivery. 
So  far  as  the  danger  of  misleading  an  innocent  third  person  is 
concerned,  the  danger  is  as  great  when  there  is  no  delivery  as 
when  the  delivery  is  conditional  only.  The  view  referred  to  has, 
by  a  number  of  courts,  been  repudiated  in  connection  with  bills 
and  notes,  with  the  effect  of  upholding  a  conditional  delivery 
thereof  in  spite  of  a  manual  transfer  to  the  payee,0  and  the  same 
considerations  in  favor  of  its  repudiation  would  seem  to  apply 
in  the  case  of  deeds  of  conveyance.  A  tendency  to  break  in 
upon  such  a  rule  is  indicated  by  decisions  that  it  does  not  apply 
if  the  instrument  shows  on  its  face  an  intention  that  others  than 
those  who  have  executed  it  shall  join  in  its  execution  before  it 
shall  become  operative,10  as  well  as  by  decisions  that  the  grantor 
can  hand  the  instrument  to  the  grantee,  to  be  in  turn  handed  by 
the  latter  to  a  third  person  to  hold  it  in  escrow,  without  thereby 
rendering  it  immediately  operative.11 

6W~atkins  v.  Nash  (1875)  L.  R.  20  Eq.  262;  London  Freehold  and 
Leasehold  Property  Co.  v.  Suffield,  L.  R.  [1897]  2  Ch.  608,  at  p.  621; 
Hudson  v.  Revett  (1829)  5  Bing.  368;  Bowker  v.  Burdekin  (1843)  11 
M.  &  W.  128.  146. 

7See  4  Wigmore,  Evidence.  §§  2405,  2408.  This  writer  remarks  in 
reference  to  the  case  of  Hawksland  v.  Gatchel  (1599)  Cro.  Eliz.  835, 
which  clearly  decided  that  the  delivery  was  conditional  if  so  intended, 
although  the  instrument  was  handed  to  the  obligee,  that  ''the  authority 
and  vogue  of  Coke's  and  Sheppard's  writings  obscured  and  suppressed 
prematurely  this  progressive  conception." 

8Kenney  v.  Parks  (1902)  137  Cal.  527;  Oswald  v.  Caldwell  (1907)  225 
111.  224;  Farmers'  &  Traders'  Bank  v.  Haney  (1893)  87  Ia.-ioi;  Comer 
v.  Baldwin  (1870)  16  Minn.  172;  Braman  v.  Bingham  (1863)  2S  N.  Y. 
483;  Gavlord  v.  Gavlord  (1909)  150  N.  C.  222;  Clark  v.  Clark  (1910)  56 
Ore.  218;  In  re  Nicholls  (1899)  100  Pa.  St.  308;  Dwinell  v.  Bliss  (1885)  58 
Vt.  353;  Zoerb  v.  Paetz  (1908)   137  Wis.  59. 

'1  Daniel,  Negotiable  Instruments  (6th  ed.)  §  68a;  Norton,  Bills  &  Notes 
(3rd  ed.)   71. 

"Shelby  v.  Tardy  (1887)  84  Ala.  327;  Ward  v.  Churn  (Va.  1868)  18 
Gratt.  801,  98  Am.  Dec.  749;  Wendlinger  v.  Smith  (1881)  75  Va.  309,  40 
Am.  Rep.  727. 

"Cherry  v.  Herring  (1887)  83  Ala.  458:  Fairbanks  v.  Metcalf  (1811) 
8  Mass.  230:  Gilbert  v.  North  American  Fire  Ins.  Co.  (1840)  23  Wend. 
43-  35  Am.  Dec.  543:  Brown  v.  Reynolds  (Tenn.  1858)  5  Sneed,  639;  but 
see  Braman  v.  Bingham   (18^3)  26  N.  Y.  491  for  a  dictum  contra. 
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Occasional  decisions  to  the  effect  that  an  instrument  cannot  be 
regarded  as  conditionally  delivered  if  it  is  handed  to  the  grantee's 
agent12  are  based  upon  the  assumption  that  such  a  manual  transfer 
to  the  grantee's  agent  is  in  effect  a  transfer  to  the  grantee  himself. 
Such  an  assumption  is  justified,  however,  only  when  the  transfer 
is  to  the  grantee's  agent  as  such ;  that  is,  the  mere  fact  that  for 
other  purposes  one  is  the  grantee's  agent  does  not  render  him 
such  agent  for  the  purpose  of  holding  possession  of  the  instrument, 
and  it  has  accordingly  been  decided  in  a  number  of  cases  that 
there  was  a  valid  conditional  delivery  although  the  person  to  whom 
the  instrument  was  handed,  to  hold  until  satisfaction  of  the  con- 
dition, was  for  some  purposes  the  agent  of  the  grantee.13 

Occasional  statements  to  the  effect  that  an  instrument  which 
has  been  handed  to  the  grantor's  agent  cannot  be  regarded  as 
having  been  delivered  conditionally14  appear  to  be  open  to  question. 
They  are,  no  doubt,  an  outgrowth  of  the  view  that  there  can 
be  no  conditional  delivery  if  the  grantor  retains  possession  of 
the  instrument,  it  being  considered  that  possession  by  the  grantor's 
agent  is  in  effect  possession  by  the  grantor  himself.  Conceding 
that  there  can  be  no  conditional  delivery  so  long  as  the  grantor 
retains  possession  of  the  instrument,  a  view  which,  as  we  have 
seen,  appears  somewhat  difficult  to  sustain  on  principle,  it  does 
not  seem  that  there  is  the  equivalent  of  such  a  retention  of 
possession  when  the  grantor  hands  the  instrument  to  another, 
merely  because  such  other  is  his  agent.  That  is  to  say,  the  fact 
that  the  person  to  whom  he  hands  the  instrument  is  the  agent 
of  the  grantor  for  other  purposes  does  not  show  that  he  is  his 
agent  as  regards  the  custody  of  the  document.  The  practical 
inconvenience  of  the  view  that  there  is  in  such  case  no  conditional 
delivery  would  seem  to  be  considerable.  Suppose,  for  instance, 
the  owner  of  land,  having  sold  it,  signs  and  seals  a  conveyance 

"Duncan  v.  Pope  (1872)  47  Ga.  445;  Stewart  v.  Anderson  (1877)  59 
Ind.  375;  Hubbard  v.  Greeley  (1892)  84  Me.  340,  17  L.  R.  A.  511;  Worrall 
v.  Munn  (1851)  5  N.  Y.  229,  55  Am.  Dec.  330;  Ordinary  v.  Thatcher 
(1879)  41  N.  J.  L.  403,  32  Am.  Rep.  225;  Bond  v.  Wilson  (1901)  129 
N.  C.  325- 

"Ashford  v.  Prewitt  (1893)  102  Ala.  264,  48  Am.  St.  Rep.  37;  Dixon 
v.  Bristol  Sav.  Bank  (1897)  102  Ga.  461,  66  Am.  St.  Rep.  193;  Price  v. 
Home  Ins.  Co.  (1893)  54  Mo.  App.  119;  Cincinnati  etc.  R.  Co.  v.  Iliff 
(1862)  13  Oh.  St.  235;  Fertig  v.  Bucher  (1846)  3  Pa.  St.  308;  Merchants 
Ins.  Co.  v.  Nowlin  (Tex.  Civ.  App.  1900)  56  S.  W.  198;  Blair  v.  Security 
Bank  (1905)   103  Va.  762;  Watkins  v.  Nash  (1875)  L.  R.  20  Eq.  262. 

"Day  v.  Lacasse  (1892)  85  Me.  242;  Van  Valkenberg  v.  Allen  (1910) 
in  Minn.  333;  Wier  v.  Batdorf  (1888)  24  Neb.  83;  contra,  McLaughlin 
v.  Wheeler  (1891)   1  S.  D.  497. 
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and  hands  it  to  his  legal  adviser,  or  other  agent,  with  directions 
to  hand  it  to  the  purchaser  upon  payment  of  the  purchase  money. 
If  this  is  regarded  as  an  absolute  delivery  by  the  vendor,  the 
legal  title  passes,  contrary  to  his  intention,  even  before  the  pay- 
ment of  the  purchase  money,  while  if  it  is  not  regarded  as  a 
delivery,  the  conveyance  would  not  pass  title  to  the  purchaser 
even  on  his  payment  of  the  price  and  the  physical  transfer  of  the 
instrument  to  him  by  the  agent.  It  may  be  suggested  that  the 
agent  in  such  case,  on  the  payment  of  the  purchase  money,  de- 
livers the  instrument  in  behalf  of  his  principal,  but  delivery  is 
a  part  of  the  execution  of  the  instrument,15  and  in  most,  if  not 
all,  jurisdictions  a  formal  power  of  attorney  is  necessary  to  enable 
one  to  execute  a  conveyance  of  land  in  behalf  of  another.  It 
is  almost  inconceivable  that  a  power  of  attorney  is  necessary  to 
enable  one  to  sign  or  seal  an  instrument  in  behalf  of  another,  and 
is  unnecessary  to  enable  him  to  make  delivery,  the  final  expression 
of  intention  which  serves  to  render  the  instrument  actually  opera- 
tive.16 Any  suggestion  that  an  agent  acting  under  oral 
authority  can  deliver  a  deed  of  conveyance17  appears  to  be  based 
upon  the  misconception,  so  frequently  appearing,  that  delivery 
means  merely  a  manual  transfer  of  the  instrument. 

The  question  whether,  when  the  instrument  has  been  handed 
by  the  grantor  to  a  third  person,  it  is  to  be  regarded  as  having 
been  conditionally  delivered,  is  to  be  determined  with  reference  to 
the  language  used  by  him,  construed  in  the  light  of  the  surround- 
ing circumstances,  as  showing  the  grantor's  intention.18     That  is, 

15See  cases  cited  in  "Words  and  Phrases,"  J.  v.  "Execute." 

"That  one  cannot  deliver  a  deed  as  agent  for  another  without  an 
authority  under  seal  is  explicitly  decided  in  Hibblewhite  v.  M'Morine 
(1840)  6  M.  &  W.  200;  Powell  v.  London  &  Provincial  Bank,  L.  R. 
[1893]  2  Ch.  555.  There  is  a  strong  implication  to  the  same  effect  in 
the  statement  in  Sheppard's  Touchstone  at  p.  57,  that  ''where  one  person 
delivers  an  instrument  as  the  act  of  another  person,  who  is  present,  no 
deed  conferring  an  authority  is  requisite.  But  a  person  cannot,  unless 
authorized  by  deed,  execute  an  instrument  as  the  act  of  a  person  who  is 
absent."' 

''That  an  agent  acting  under  oral  authority  can  make  delivery  is  in 
effect  assumed  in  Furenes  v.  Eide  (1899)  109  la.  511;  Conway  v.  Rock 
(1908)  139  la.  162;  Sturtevant  v.  Sturtevant  (1886)  116  111.  340;  Santa- 
quin  Min.  Co.  v.  High  Roller  Min.  Co.  (1902)  25  Utah,  282;  Spring  Gar- 
den Bank  v.  Hulings  Lumber  Co.  (1889)  32  W.  Va.  357,  3  L.  R.  A.  583. 

^Murray  v.  Stair  (1823)  2  B.  &  C.  82;  Bowker  v.  Burdekin  (1843) 
11  M.  &  W.  128;  In  re  Cornelius'  Estate  (Cal.  1907)  91  Pac.  329;  White 
v.  Bailey  (1841)  14  Conn.  271;  Shults  v.  Shults  (1896)  159  111.  654; 
Jackson  v.  Sheldon  (1843)  22  Me.  569;  Andrews  v.  Farnham  (1882)  29 
Minn.  246;  Clark  v.  Gifford  (N.  Y.  1833)  10  Wend.  310;  Gaston  v.  Port- 
land (1888)  16  Ore  255;  Bronx  Inv.  Co.  v.  National  Bank  of  Commerce 
(Wash.  1907)   92  Pac.  380. 
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as  absolute  delivery  is  a  question  of  the  grantor's  intention,  so 
conditional  delivery  is  a  question  of  his  intention.  Such  a  manual 
transfer  of  the  instrument  to  a  third  person  is  compatible  with 
either  an  absolute  delivery,  a  conditional  delivery,  or  no  delivery 
whatsoever ;  that  is,  the  grantor  may  hand  the  instrument  to  a 
third  person  with  the  intention  that  it  become  immediately  opera- 
tive, that  it  become  operative  in  case  a  certain  condition  is  satisfied, 
or  with  no  intention  as  to  its  becoming  operative.  A  conditional 
delivery  differs  from  an  absolute  delivery  merely  in  the  fact  that 
it  is  subject  to  a  condition,  and  it  is  in  its  nature  as  final  as  an 
absolute  delivery.19  For  this  reason  it  is  difficult  to  yield  our 
assent  to  occasional  decisions  and  dicta  that  the  grantor  may 
retain  a  right  of  revocation,  as  it  is  called,  by  an  express  statement, 
when  handing  the  instrument  to  a  third  person,  that  it  is  to  become 
operative  upon  satisfaction  of  a  condition  unless  he,  the  grantor, 
in  the  meantime  indicates  a  desire  to  the  contrary.20  It  is 
recognized  that,  after  making  a  conditional  delivery  without  ex- 
pressly retaining  any  such  right  of  control,  the  grantor  cannot 
prevent  the  instrument  from  becoming  operative  upon  the  satis- 
faction of  the  condition,21  and  there  is  no  reason  why  he  should 
be  allowed  to  retain  a  right  of  control  by  an  express  statement  to 
that  effect.22  A  delivery  which  the  grantor  can,  at  his  option, 
treat  as  not  a  delivery,  is  incomprehensible. 

One  notion  as  to  delivery  in  escrow  which,  though  erroneous 

"Consequently  there  is  no  conditional  delivery,  or  any  delivery  what- 
soever, if  the  grantor  hands  the  instrument  to  a  third  person,  with  a 
statement  that  the  instrument  is  not  to  become  operative  until  he  indicates 
a  desire  to  that  effect.  Masters  v.  Clark  (1909)  89  Ark.  191;  Miller  v. 
Sears  (1891)  91  Cal.  282,  25  Am.  St.  Rep.  176;  Loubat  v.  Kipp  (i860) 
9  Fla.  60;  James  v.  Vanderheyden   (N.  Y.  1829)    1   Paige,  385. 

20Woodward  v.  Camp  (1853)  22  Conn.  457;  (but  see  Grilley  v.  Atkins 
(1905)  78  Conn.  380)  ;  Lippold  v.  Lippold  (1900)  112  la.  134,  84  Am.  St. 
Rep.  331;  Daggett  v.  Simonds  (1899)  173  Mass.  340,  46  L.  R.  A.  332; 
Ruggles  v.  Lawson  (1816)  13  Johns.  285,  7  Am.  Dec.  375;  Wilkins  v. 
Somerville  (1907)  80  Vt.  48;  Henry  v.  Phillips  (1912)   105  Tex.  459. 

21Tharaldson  v.  Everts  (1902)  87  Minn.  168;  Seibel  v.  Higham  (1909) 
216  Mo.  121;  Soward  v.  Moss  (1899)  59  Neb.  71;  James  v.  Vanderheyden 
(N.  Y.  1829)  1  Paige,  385;  Stanton  v.  Miller  (1874)  58  N.  Y.  192;  Watson 
v.  Chandler  (1909)  133  Ky.  757;  Nichols  v.  Opperman  (1893)  6  Wash. 
618;  Anderson  v.  Messenger  (C.  C.  A.  1907)   158  Fed.  250. 

"That  there  is  no  delivery  whatsoever  if  such  right  of  revocation  is 
retained,  see  Seeley  v.  Curts  (Ala.  1913)  61  So.  807;  Bury  v.  Young 
(1893)  98  Cal.  446;  Wilson  v.  Wilson  (1895)  158  111.  567,  49  Am.  St. 
Rep.  176;  Brown  v.  Brown  (1876)  66  Me.  316;  Cook  v.  Brown  (1857)  34 
N.  H.  460;  Roe  v.  Lovick  (N.  C.  1851)  8  Ired.  Eq.  88;  Williams  v.  Schatz 
(1884)  42  Oh.  St.  47;  Prutsman  v.  Baker  (1872)  30  Wis.  644,  11  Am. 
Rep.  592;  Williams  v.  Daubner  (1899)   103  Wis.  521,  74  Am.  St.  Rep.  902. 
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on  principle,  and  generally  repudiated,23  receives  occasional  ex- 
pression,24 is  that  such  a  delivery  does  not  become  operative  by 
reason  of  the  satisfaction  of  the  condition,  unless  this  is  followed 
by  a  manual  transfer  of  the  instrument  by  its  custodian  to  the 
grantee  named  therein,  a  "second  delivery"  as  it  is  sometimes 
called.  It  might,  of  course,  happen  that  such  a  transfer  is  a  part 
of  the  condition  on  which  the  delivery  is  made,  but  that  it  is  not 
ordinarily  the  grantor's  intention  that  the  operation  of  the  in- 
strument shall  depend  on  the  custodian's  caprice  or  convenience 
in  handing  or  not  handing  the  instrument  to  the  grantee  is  suffi- 
ciently obvious.  The  fact  that,  as  is  frequently  the  case,  the 
grantor  requests  or  directs  the  custodian  to  hand  the  instrument 
to  the  grantee  upon  the  occurrence  of  the  event  specified,  or 
even  that  the  grantor  is  under  the  mistaken  impression  that  such 
a  manual  transfer  is  necessary  in  order  to  render  the  instrument 
operative,  is  no  reason  for  inferring  an  intention  that  the  instru- 
ment shall  not  be  operative  unless  such  a  transfer  is  made.  The 
necessity  of  such  a  physical  transfer  of  the  instrument  by  its 
custodian  cannot  be  regarded  as  involved  in  the  occasional  de- 
cisions that  the  grantee  may,  upon  satisfaction  of  the  condition, 
recover  possession  of  the  instrument  from  the  custodian  by  suit.25 
The  grantee  is  entitled  to  its  possession  because  it  is  a  muniment 
of  his  title,  and  not  because  its  possession  by  him  is  necessary 
to  render  it  legally  operative.  This  notion  of  the  necessity  of 
a  second  delivery  is  evidently  based  on  the  primitive  idea,  before 
referred  to,  which  still  so  frequently  emerges,  that  the  operation 
of  a  deed  is  dependent  on  the  physical  transfer  of  the  instrument 
to  the  grantee  or  obligee. 

^Vhite  Star  Steamboat  Co.  v.  Moragne  (1890)  91  Ala.  610;  Cannon  v. 
Handler  (1887)  72  Cal.  133;  Couch  v.  Meeker  (1817)  2  Conn.  302:  Well- 
born v.  Weaver  (1855)  17  Ga.  267,  274;  Davis  v.  Clark  (1897)  58  Kan. 
100;  Francis  v.  Francis  (1906)  143  Mich.  300;  Naylor  v.  Stene  (1905)  96 
Minn.  57:  State  Bank  v.  Evans  (1835)  15  N.  J.  L.  155,  28  Am.  Dec.  400; 
Craddock  v.  Barnes  (1906)  142  N.  C.  89;  Shirley  v.  Ayres  (1846)  14 
Oh.  307;  Ketterson  v.  Inscho  (1909)  55  Tex.  Civ.  App.  150;  Prutsman  v. 
Baker  (1872)  30  Wis.  644. 

*See  e.  g.  Fuller  v.  Hollis  (1876)  57  Ala.  435:  Fitch  v.  Bunch  (1866) 
30  Cal.  209,  212;  Lindley  v.  Groff  (1887)  37  Minn.  338:  Taft  v.  Taft  (1886) 
59  Mich.  185,  60  Am.  Rep.  291;  Foster  v.  Mansfield  (Mass.  1841)  3  Mete. 
412;  Stephens  v.  Rinehart  (1872)  72  Pa.  St.  434;  4  Kent's  Comm.  454;  3 
Washburn.  Real  Prop.  §  2179;  16  Cyc.  561,  n.  3. 

"Tombler  v.  Sumpter  (1911)  97  Ark.  480;  Hardin  v.  Xeal  Loan  & 
Banking  Co.  (1906)  125  Ga.  820;  Guild  v.  Althouse  (1905)  71  Kan.  604: 
Stanton  v.  Miller  (1874)  58  N.  Y.  192,  202.  (1873)  65  Barb.  58;  Baum's 
Appeal  (1886)  113  Pa.  St.  58,  65;  Gammon  v.  Bunnell  (1900)  22  Utah, 
421  (sentble)  ;  Schmidt  v.  Deegan  (1887)  69  Wis.  300;  Bronx  Inv.  Co. 
v.  National  Bank  of  Commerce  (1907)  47  Wash.  566. 


396  COLUMBIA  LAW  REVIEW. 

Closely  connected  in  its  nature  and  origin  with  this  notion 
of  the  necessity  of  a  second  delivery  is  the  contention,  occasionally 
made,  that  if  the  custodian  of  the  instrument  hands  it  to  the 
grantee  before  the  satisfaction  of  the  condition,  the  instrument 
becomes  immediately  operative.  This  contention  has  met  with 
no  favor,  there  being  a  considerable  number  of  decisions  that 
an  instrument  delivered  in  escrow  does  not  thus  become  im- 
mediately operative  by  reason  of  such  a  transfer  to  the  grantee 
of  the  possession  of  the  instrument.26  And  this  has  been  held 
to  be  so  even  as  against  a  subsequent  innocent  purchaser  for 
value  from  the  grantee,27  unless  the  grantor,  in  giving  the  grantee 
possession  of  the  land  in  addition  to  relinquishing  control  of  the 
instrument,  was  guilty  of  such  negligence  as  to  be  precluded  from 
asserting  that  the  instrument  was  delivered  merely  in  escrow.28 
The  grantor  may,  however,  waive  the  condition,  as  by  recognizing 
the  instrument  as  operative  although  the  condition  has  not  been 
satisfied,29  and  even  his  mere  failure,  for  an  unreasonable  time, 
to  take  measures  to  cancel  or  otherwise  nullify  the  instrument 
after  it  has  passed  into  the  grantee's  control  may  preclude  him 
from  thereafter  asserting,  as  against  an  innocent  purchaser,  that 
his  delivery  thereof  was  conditional.30 

^County  of  Calhoun  v.  American  Emigrant  Co.  (1876)  93  U.  S.  124, 
127;  Ober  v.  Pendleton  (1875)  30  Ark.  61;  Heney  v.  Pesoli  (1895)  109 
Cal.  53;  Jackson  v.  Rowley  (1893)  88  la.  184;  Stanley  v.  Valentine  (1875) 
79  111.  544;  Daggett  v.  Daggett  (1887)  143  Mass.  516;  Black  v.  Shreve 
(i860)  13  N.  J.  Eq.  455,  458;  Hinman  v.  Booth  (N.  Y.  1839)  2  Wend.  267; 
Powers  v.  Rude  (1004)  14  Okla.  381;  Bradford  v.  Durham  (1009)  54 
Ore.  1;  Sharp  v.  Kilborn  (1913)  64  Ore.  371;  Schmidt  v.  Musson  (1906) 
20  S.  D.  389;  Morris  v.  Blunt  (Utah,  1009)  99  Pac.  686. 

^Dixon  v.  Bristol  Sav.  Bank  (1897)  102  Ga.  461,  66  Am.  St.  Rep.  193; 
Jackson  v.  Lynn  (1895)  94  la.  151,  58  Am.  St.  Rep.  386;  Seibel  v.  Higham 
(1909)  216  Mo.  121  (semble)  :  Harkreader  v.  Clayton  (1879)  56  Miss. 
383,  31  Am.  Rep.  369;  Boswell  v.  Pannell  (Tex.  Civ.  App.  1912)  146  S. 
W.  233;  Smith  v.  South  Royalton  Bank  (1859)  32  Vt.  341;  Everts  v. 
Agnes  (1855)  4  Wis.  343,  65  Am.  Dec.  314,  (1857)  6  Wis.  453;  Franklin 
v.  Killilea  (1905)   126  Wis.  88. 

^Bailey  v.  Crim  (1879)  9  Biss.  95;  Mays  v.  Shields  (1903)  "7  Ga. 
814;  Quick  v.  Milligan  (1886)  108  Ind.  419,  58  Am.  Rep.  49;  Hubbard 
v.  Greeley  (1892)  84  Me.  340;  Schurtz  v.  Colvin  (1896)  55  Oh.  St.  274; 
Blight  v.  Schenck  (1849)   10  Pa.  St.  285,  51  Am.  Dec.  478. 

MJackson  v.  Badham  (1909)  162  Ala.  484;  Mays  v.  Shields  (1903)  II| 
Ga.  814;  Eggleston  v.  Pollock  (1893)  38  Neb.  188;  Truman  v.  McCollum 
(1866)  20  Wis.  179. 

30Mays  v.  Shields  (1903)  117  Ga.  814;  Haven  v.  Kramer  (1875)  41 
la.  382;  Connell  v.  Connell  (1889)  32  W.  Va.  319.  That  the  grantor  may 
have  the  instrument  cancelled  if  prematurely  handed  by  its  custodian  to 
the  grantee,  see  Anderson  v.  Goodwin  (1906)  125  Ga.  663;  Bales  v. 
Roberts  (1005)  189  Mo.  49.  That  he  may  have  its  record  enjoined,  see 
Matteson  v.  Smith  (1901)  61  Neb.  761. 
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A  distinction  in  this  regard  is  asserted  in  some  of  the  books 
between  an  instrument  delivered  as  an  escrow,  not  to  take  effect 
as  the  grantor's  deed  until  the  satisfaction  of  a  condition,  and 
an  instrument  handed  to  a  third  person,  as  the  grantor's  deed, 
to  be  "delivered"  to  the  grantee  upon  the  satisfaction  of  a  con- 
dition; it  being  said  that,  in  the  latter  case,  as  distinguished 
from  the  former,  the  instrument  is  the  grantor's  "deed  presently," 
and  if  the  grantee  obtains  possession  thereof  even  before  the 
satisfaction  of  the  condition  it  becomes  immediately  operative.'1 
This  distinction  is  strongly  asserted  in  one  case  in  this  country,32 
and  in  a  few  others  it  is  referred  to  in  terms  of  approval.33 
In  others  it  has  been  repudiated34  or  referred  to  as  questionable.35 
The  old  books  in  which  this  distinction  is  asserted  make  it  hinge 
upon  the  language  used  by  the  grantor  or  obligor  in  handing 
the  instrument  to  the  intended  custodian,  that  is,  upon  whether 
the  grantor  handed  it  as  his  deed  or  as  an  escrow,  it  being  re- 
garded as  his  "deed  presently"  if  referred  to  by  him  as  his  deed.38 
At  the  present  day  it  is  entirely  immaterial  whether  the  grantor 
refers  to  the  instrument  as  an  escrow  or  as  his  deed,  and  the  fact 
that  the  grantor  directs  the  person  to  whom  he  hands  the  instru- 
ment to  hand  or  "deliver"'  it  to  the  grantee  only  upon  the  satis- 
faction of  a  condition  would  ordinarily  be  regarded  as  showing 
that  the  original  delivery  of  the  instrument  was  conditional  only. 
There  is,  it  is  submitted,  absolutely  no  distinction  between  an 
instrument  conditionally  delivered  as  an  escrow  and  one  con- 
ditionally delivered  as  a  deed,  and  neither  can  take  effect  until  the 
condition  is  satisfied.     There  is,   it  is  true,  a  dictum  of  Chief 

wComyn's  Dig.  Fait,  A  3 ;  Perkins.  Conveyancing,  §§  143,  144 ;  Shep- 
pard's  Touchstone,  59;  Bushell  v.  Pasmore  (1704)  6  Mod.  217.  The  dis- 
tinction is  recognized  in  Murray  v.  Stair  (1823)  2  B.  &  C.  82,  but  ap- 
parently repudiated  in  Johnson  v.   Baker   (1821)   2  B.  &  Aid.  440. 

^^Wheelwright  V.  Wheelwright   (1807)   2  Mass.  447,  3  Am.  Dec.  66. 

^Hathaway  v.  Payne  (1865)  34  N.  Y.  92;  Martin  v.  Flaharty  (1892) 
13  Mont  96,  40  Am.  St.  Rep.  415;  Ball  v.  Foreman  (1881)  37  Oh.  St. 
132;  Prutsman  v.  Baker  (1872)  30  Wis.  644,  11  Am.  Rep.  592;  Wells  v. 
Wells   (1907)    132  Wis.  73. 

"State  Bank  at  Trenton  v.  Evans  (1835)  15  N.  J.  L.  155,  28  Am.  Dec. 
400;  Hall  v.  Harris  (N.  C.  1848)  5  Ired.  Eq.  303. 

*See  Jackson  v.  Sheldon  (1843)  22  Me.  569;  Wellborn  r.  Weaver 
(1855)  17  Ga.  267,  63  Am.  Dec.  235.  "The  distinction  on  this  point  is 
quite  subtle,  and  almost  too  evanescent  to  be  relied  on."  4  Kent's  Comm. 
455,  «• 

"In  Murray  v.  Stair  (1823)  2  B.  &  C.  82,  it  is  said  that  the  word 
"escrow"  need  not  be  used  to  make  a  delivery  in  escrow,  but  no  criterion 
for  the  application  of  the  asserted  distinction  is  indicated.  See  the  judicious 
remarks  of  Hornblower,  C.  J.,  in  State  Bank  at  Trenton  v.  Evans  (1835) 
15  N.  J.  L.  158,  28  Am.  Dec.  400. 
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Justice  Shaw  to  the  apparent  effect  that  an  instrument  can  be  re- 
garded as  an  escrow  only  when  the  delivery  is  conditioned  upon 
the  performance  of  some  act  by  the  grantee  or  obligee,  while  it 
is  the  grantor's  "deed  presently"  if  conditioned  upon  the  occurrence 
of  some  other  character  of  event,37  but  as  he  cites  no  authority 
and  states  no  reason  in  support  of  the  dictum,  it  may,  it  is 
submitted,  be  disregarded,  in  view  especially  of  the  fact  that 
there  are  quite  a  number  of  cases38  in  which  it  is  assumed  with- 
out question  that  an  instrument  conditionally  delivered  is  an 
escrow,  although  the  condition  does  not  involve  the  voluntary 
performance  of  any  act  by  the  grantee  or  obligee. 

It  has  been  asserted  in  several  cases  that  there  can  be  no 
delivery  in  escrow  unless  it  takes  place  as  the  result  of  an  actual 
contract  of  sale  between  the  parties  to  the  instrument,  as,  for 
instance,  when  the  delivery  is  conditioned  upon  the  payment  by 
the  grantee  of  an  agreed  price  for  the  land.  This  view  appears 
to  have  been  first  asserted  in  a  California  case39  which,  without 
naming  any  authority,  stated  this  as  one  possible  ground  of  its 
decision,  and  this  was  the  only  authority  cited  in  a  subsequent 
case  in  Wisconsin,40  which  explicitly  decided  that,  in  the  absence 
of  a  valid  and  enforceable  contract  between  the  parties  for  the 
sale  of  the  land,  there  could  be  no  delivery  in  escrow.  On  the 
authority  of  this  latter  case  and  of  one  of  the  text  books  hereafter 
referred  to,  the  same  view  was  adopted,  without  discussion,  by 
the  Supreme  Court  of  Utah,41  and  it  was  likewise  adopted 
in  Oregon42  upon  the  authority  of  text  book  statements  alone. 

"Foster  v.  Mansfield  (Mass.  1842)  3  Mete.  412,  37  Am.  Dec.  154.  The 
dictum  is  quoted  with  approval  in  Stephens  v.  Rinehart  (1872)  72  Pa.  St. 
434;  Landon  v.  Brown  (1894)  160  Pa.  St.  538;  Davis  v.  Clark  (1897)  58 
Kan.  100;  Grilley  v.  Atkins  (1905)  78  Conn.  380;  Taft  v.  Taft  (1886) 
59  Mich.  185,  60  Am.  Rep.  291. 

^Prewitt  v.  Ashford  (1889)  90  Ala.  294;  Conneau  v.  Geis  (1887)  73 
Cal.  176;  McDonald  v.  Huff  (1888)  77  Cal.  279;  Raymond  v.  Smith 
(1825)  s  Conn.  555;  Stone  v.  Duvall  (1875)  77  111.  475;  Shults  v.  Shults 
(1896)  159  111.  654;  Fitzgerald  v.  Allen  (1909)  240  111.  80;  Millett  v. 
Parker  (Ky.  1859)  2  Mete.  608;  Hoagland  v.  Beckley  (1909)  158  Mich. 
565;  Price  v.  Home  Ins.  Co.  (1893)  54  Mo.  App.  119;  Gilbert  v.  North 
American  Fire  Ins.  Co.  (N.  Y.  1840)  23  Wend.  44,  35  Am.  Dec.  543; 
Tooley  v.  Dibble  (N.  Y.  1842)  2  Hill,  641;  Payne  v.  Smith  (N.  Y.  1882) 
28  Hun,  104;  Clarke  v.  Eureka  County  Bank  (1003)   123  Fed.  922. 

'"Fitch  v.  Bunch  (1866)  30  Cal.  208,  approved  in  Miller  v.  Sears  (1891) 
91  Cal.  282,  25  Am.  St.  Rep.  176. 

"Campbell  v.  Thomas  (1877)  42  Wis.  437,  24  Am.  Rep.  427. 

^Clark  v.  Campbell  (1901)  23  Utah,  569,  90  Am.  St.  Rep.  716,  54 
L.  R.  A.  508. 

^Davis  v.  Brigham  (1910)  56  Ore.  41. 
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There  are  occasional  dicta  to  the  same  effect  in  other  States,43 
and  various  text  books,  on  the  authority  of  one  or  more  of  the 
cases  above  referred  to,  state  this  as  settled  law.44  The  Wis- 
consin case,  above  referred  to,  is  the  only  one  which  undertakes 
to  give  any  reason  for  this  requirement  of  an  auxiliary  contract 
as  essential  to  a  conditional  delivery,  and  the  reason  there  given 
is  that,  in  the  absence  of  such  a  contract,  the  grantor  would  retain 
control  of  the  instrument.  This,  however,  is  a  purely  gratuitous 
assumption.  One  who  has  made  delivery  of  the  instrument,  as 
has  been  before  remarked,  has  no  further  control  over  its  opera- 
tion, and  this  is  so  whether  the  delivery  is  absolute  or  condi- 
tional. The  view  referred  to  has  no  considerations  of  policy 
or  convenience  in  its  favor,  and  its  necessary  result  is  considerably 
to  detract  from  the  practical  utility  of  the  doctrine  of  conditional 
deliver}-.  One  objection  to  such  a  view  would  seem  to  lie  in  the 
fact  that  the  doctrine  of  conditional  delivery  is  not  peculiar  to 
conveyances  of  land,  but  is  recognized  also  in  connection  with 
contracts  under  seal  and  also  bills  and  notes.  If  there  can  be  no 
conditional  delivery  of  a  conveyance  in  the  absence  of  a  contract 
of  sale,  that  is,  a  contract  to  execute  a  conveyance,  it  would  seem 
a  reasonable  inference  that  there  can  be  no  conditional  delivery 
of  a  contract  under  seal  or  a  promissory  note  unless  there  is  a 
contract  to  execute  such  an  instrument.  There  is  no  more  reason 
for  requiring  an  auxiliary  contract  in  the  one  case  than  in  the 
others.  Yet  it  has  never  been  suggested,  so  far  as  the  writer 
knows,  that  there  can  be  a  conditional  delivery  of  a  contract  under 
seal  or  a  promissory  note  only  when  there  is  a  legally  valid  con- 
tract to  execute  the  contract  or  note.  Another  consideration 
adverse  to  the  view  referred  to  lies  in  the  fact  that,  while  the 
doctrine  of  delivery  in  escrow  was  recognized  at  least  as  early 
as  the  first  half  of  the  fifteenth  century,45  a  purely  executory 
contract,  not  under  seal,  was  not  then  enforceable  either  in  the 
common  law  courts,46  or,  it  appears,  in  chancery.47  That  being 
the  case,  the  requirement  of  an  extraneous  contract  in  order  to 

"Hoig  v.  Adrian  College  (1876)  83  111.  267;  Nichols  v.  Oppermann 
(1893)  6  Wash.  618. 

**i6  Cyc.  562;  11  Am.  &  Eng.  Encyc.  Law  (2nd  ed.)  335;  1  Devlin, 
Deeds,  §  313. 

"See  Y.  B.  13  Hen.  4.  8;  Y.  B.  8  Hen.  6,  26;  Y.  B.  10  Hen.  6,  25. 

"Ames.  History  of  Assumpsit,  2  Harvard  Law  Rev.  1,  53;  3  Holds- 
worth.  Hist.  Eng.  Law,  336-349;  Pollock,  Contracts  (8th  ed.)   148. 

4:Ames,  Lectures  on  Legal  History,  125-127,  143,  248:  2  Harvard  Law 
Rev.  1.  53;  8  Ibid.  252;  1  Green  Bag,  26. 
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make  the  delivery  in  escrow  effective  would,  in  the  fifteenth  or 
sixteenth  centuries,  have  necessitated  a  contract  under  seal,  and 
it  seems  hardly  probable  that  such  a  delivery  of  an  obligation  or 
conveyance  under  seal  was  always  accompanied  by  another  obliga- 
tion under  seal  calling  for  its  execution.  The  subject  of  delivery 
in  escrow  is  treated  with  considerable  fullness  in  at  least  two  of 
the  earlier  books48  and  there  is  not  the  slightest  suggestion  in 
either  as  to  the  necessity  of  such  an  auxiliary  contract.  It  is,  to 
say  the  least,  somewhat  extraordinary  that  an  integral  element 
in  a  doctrine  dating  from  the  commencement  of  the  fifteenth 
century  should  have  remained  to  be  discovered  by  a  California 
court  in  the  latter  half  of  the  nineteenth.49 

In  addition  to  the  cases  above  referred  to  which  assert  that 
the  existence  of  a  contract  of  sale  is  necessary  in  order  that  a 
conveyance  may  be  delivered  in  escrow,  there  are  to  be  found 
judicial  suggestions  to  the  effect  that  the  "deposit  in  escrow," 
that  is,  the  physical  transfer  of  the  instrument  by  the  grantor  or 
obligor  to  a  third  person,  to  hold  until  satisfaction  of  the  con- 
dition, must  be  in  pursuance  of  a  contract  between  the  parties.60 
Thus  it  has  been  said  in  one  case  that  the  making  of  a  deed  in 
escrow  presupposes  a  contract  pursuant  to  which  the  deposit  is 
made51  and  in  another  that  there  must  be  a  contract  which  pre- 
vents the  grantor  from  recalling  the  deed.52  The  idea  that,  in  the 
absence  of  a  contract,  the  grantor  can  recall  the  deed  is,  as  before 
remarked,  without  any  support  in  principle,  and  there  is,  it  is 
submitted,  no  more  necessity  of  a  contract  in  regard  to  its  custody 
when  the  delivery  is  conditional  than  when  it  is  unconditional. 

Properly  considered,  conditional  delivery,  or  delivery  in  escrow, 
is  the  same  as  any  other  delivery,  except  that  it  is  subject  to  the 
satisfaction  of  a  condition.     After  the  condition  has  been  satis- 

"Perkins,  Conveyancing,   §§   138-144;   Sheppard's  Touchstone,  58,   59. 

"The  view  referred  to  forms  the  basis  of  an  article  on  Conditional  De- 
livery by  Mr.  Harry  A.  Bigelow  in  26  Harvard  Law  Rev.  at  p.  565.  The 
present  writer  regrets  to  find  himself  entirely  out  of  harmony  with  Mr. 
Bigelow's  treatment  of  the  subject. 

B0See  Fitch  v.  Bunch  (1866)  30  Cal.  *2o8;  Wellborn  v.  Weaver  (1855) 
17  Ga.  267. 

"Stanton  v.  Miller  (1874)  58  N.  Y.  192. 

"Anderson  v.  Messenger  (C.  C.  A.  1907)  158  Fed.  250,  citing  James 
v.  Vanderheyden  (N.  Y.  1829)  1  Paige,  385;  Cook  v.  Brown  (1857)  34 
N.  H.  460;  and  Prutsman  v.  Baker  (1872)  30  Wis.  644,  11  Am.  Rep.  592, 
none  of  which  three  cases  supports  the  statement  in  the  slightest  degree. 
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fied,  there  is  an  operative  conveyance53  which  is  to  be  regarded 
as  having  been  delivered  at  the  time  of  its  conditional  delivery, 
for  the  obvious  reason  that  it  was  then,  and  then  only,  that  it 
was  delivered,  though  the  title  cannot  be  regarded  as  having 
passed  until  it  actually  did  pass,  that  is,  until  the  satisfaction  of 
the  condition.  The  grantor  in  effect  says,  at  the  time  of  handing 
the  instrument  to  the  intended  custodian,  "I  now  deliver  this 
as  my  deed  provided  such  a  thing  is  done  or  occurs."  That  the 
delivery  of  the  instrument  and  the  passing  of  the  title  thus  occur 
at  different  times  is,  it  is  conceived,  the  solution  of  the  some- 
what vague  statements  in  the  books,  that,  on  the  satisfaction 
of  the  condition,  the  deed  will  relate  back  to  the  time  of  delivery 
in  order  to  uphold  the  deed,  or  to  do  justice,  or  to  carry  out  the 
intention  of  the  parties,54  and  it  will  serve  to  explain  most  of 
the  decisions  in  this  regard.  The  analogy  may  be  suggested  of 
an  executory  limitation  contained  in  a  conveyance  inter  vivos, 
which  does  not  vest  title  until  satisfaction  of  the  condition  pre- 
cedent, but  which,  when  the  condition  is  satisfied,  takes  effect 
regardless  of  events  or  transactions  which  may  have  taken  place 
since  the  time  of  the  delivery  of  the  conveyance.  Accordingly, 
the  fact  that  the  grantor  dies,53  or  becomes  incapacitated,56  between 
the  time  of  the  delivery  of  the  instrument  and  the  satisfaction  of 
the  condition,  does  not  affect  the  validity  of  the  instrument  as  a 

B3If  the  condition  is  satisfied,  the  operation  of  the  conveyance  is 
obviously  not  prevented  by  the  fact  that  the  grantor  reacquires  pos- 
session of  the  instrument.  Wymark's  Case  (1593)  5  Co.  Rep.  74;  Regan 
v.  Howe  (1877)   121  Mass.  424;  Baum's  Appeal  (1886)   113  Pa.  St.  58. 

"Price  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  (1864)  34  111.  13;  Hoyt  v. 
McLagan  (1893)  87  la.  746;  Baker  v.  Snaveley  (1911)  84  Kan.  179;  Taft 
v.  Taft  (1886)  59  Mich.  185,  60  Am.  Rep.  291;  Simpson  v.  McGlathery 
(1876)  52  Miss.  723;  Frost  v.  Beekman  (N.  Y.  1814)  1  Johns.  Ch.  288; 
Craddock  v.  Barnes  (1906)  142  N.  C.  89;  May  v.  Emerson  (1908)  52 
Ore.  262;  Shirley  v.  Ayres  (1846)  14  Oh.  307,  45  Am.  Dec.  546;  Landon 
v.  Brown  (1894)  160  Pa.  St.  538;  Foxley  v.  Rich  (1909)  35  Utah.  162; 
Spring  Garden  Bank  v.  Hulings  Lumber  Co.  (1889)  32  W.  Va.  357,  3 
L.  R.  A.  583;  Sheppard's  Touchstone,  59,  72. 

MDavis  v.  Clark  (1897)  58  Kan.  100;  Cook's  Admr.  v.  Hendricks 
(Ky.  1827)  4  T.  B.  Mon.  500;  Tharaldson  v.  Everts  (1902)  87  Minn. 
168;  Webster  v.  Trust  Co.  (1895)  145  N.  Y.  275;  Wheelwright  v.  Wheel- 
wright (1807)  2  Mass.  447,  3  Am.  Dec.  66;  Gammon  v.  Bunnell  (1900)  22 
Utah,  421 ;  Jackson  v.  Jackson  (Ore.  1913)  135  Pac.  201 ;  Bronx  Inv.  Co. 
v.  National  Bank  of  Commerce  (1907)  47  Wash.  566;  Perryman's  Case 
(1599)  S  Co.  Rep.  84. 

"Jennings  v.  Bragg  (1595)  Cro.  Eliz.  447;  Butler's  Case  (1591)  3 
Co.  Rep.  25;  Wheelwright  v.  Wheelwright  (1807)  2  Mass.  447,  3  Am.  Dec. 
66;  Davis  v.  Clark  (1897)  58  Kan.  100;  Simpson  v.  McGlathery  (1876) 
52  Miss.  723;  Perkins,  Conveyancing,  §§  10,  140. 
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conveyance.  And  likewise,  if  the  grantee  dies  during  such  interval 
of  time,  the  title,  or  rather  possibility  of  title,  vests  in  his  heir.57 
So  the  instrument  is  to  be  regarded  as  having  been  delivered  at 
Ihe  time  of  the  conditional  delivery,  as  against  an  intermediate 
purchaser  from  the  grantor,  and  is  entitled  to  priority,  unless 
such  purchaser  is  a  bona  fide  purchaser  for  value,  and  as  such 
protected  against  a  conveyance  prior  in  time.58  And  as  against 
a  creditor  of  the  grantor  in  favor  of  whom  a  lien  accrues  by 
attachment  or  judgment  intermediate  the  delivery  and  the  satis- 
faction of  the  condition,  the  grantee  takes  priority,59  unless  such 
creditor  is,  by  the  recording  law  of  the  particular  jurisdiction, 
entitled  to  the  protection  accorded  a  bona  fide  purchaser.60  On 
the  other  hand,  since  the  title  does  not  pass  as  of  the  time  of 
the  conditional  delivery,  a  distress  levied  by  the  grantor  before 
the  satisfaction  of  the  condition  is  valid.61  And  the  grantor  is 
entitled  to  the  rents  and  profits  of  the  land  until  the  condition 
is  satisfied,82  except  when,  owing  to  the  payment  by  the  grantee 
of  interest  on  the  purchase  price,  the  court,  in  the  equitable 
adjustment  of  the  rights  of  the  parties,  gives  the  rents  and  profits 
to  the  grantee.63  And  the  grantor  has  been  properly  considered 
the  owner  of  the  land  for  the  purpose  of  signing  a  petition  for  the 
organization  of  a  drainage  district,64  as  well  as  for  the  purpose 
of  imposing  upon  him  a  liability  for  taxes.65     Decisions  to  the 

"Perryman's  Case  (1599)  5  Co.  Rep.  84;  Prewitt  v.  Ashford  (1890) 
90  Ala.  294;  Stone  v.  Duvall  (1875)  77  111.  475;  Lindley  v.  Groff  (1887) 
2,7  Minn.  338;   Sheppard's  Touchstone,  59. 

^McDonald  v.  Huff  (1888)  77  Cal.  279;  Whitmer  v.  Schenck  (1906) 
11  Ida.  702;  Leiter  v.  Pike  (1889)  127  111.  287;  Wright  v.  Astoria  Co. 
(1904)  45  Ore.  224;  Wilkins  v.  Somerville  (1907)  80  Vt.  48.  As  against 
equities  accruing  before  the  conditional  delivery,  the  grantee  in  the 
deed  conditionally  delivered,  like  any  other  grantee,  cannot  claim  as  a 
bona  fide  purchaser  for  value  unless  he  paid  value  before  receiving 
notice.     See  Baker  v.  Snavely   (1911)  84  Kan.  179. 

59Whitfield  v.  Harris  (1873)  48  Miss.  710;  Simpson  v.  McGlathery 
(1876)  52  Miss.  723;  Hall  v.  Harris  (N.  C.  1848)  5  Ired.  Eq.  303;  see 
Dettmer  v.  Behrens  (1898)  106  la.  585;  Shirley's  Lessee  v.  Ayres  (1846) 
14  Oh.  307;  contra,  Jackson  v.  Rowland  (N.  Y.  1831)  6  Wend.  666; 
Wolcott  v.  Johns  (1896)  7  Col.  App.  360  (dictum);  Taft  v.  Taft  (1886) 
59  Mich.  185,  60  Am.  Rep.  291. 

""See  May  v.  Emerson  (1908)  52  Ore.  262;  Riddle  v.  Miller  (1890) 
19  Ore.  468. 

8101iver  v.  Mowat  (1874)  34  Up.  Can.  Q.  B.  472. 

92Perkins,  Conveyancing,  §  10. 

63Price  v.  Pittsburg  R  Co.  (1864)  34  HI-  13;  Scott  v.  Stone  (1906) 
72  Kan.  545. 

"Hull  v.  Sangamon  River  Drainage  D5strict   (1906)  219  111.  454. 

"Mohr  v.  Joslin  (la.  1913)  142  N.  W.  981. 
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effect  that,  upon  the  satisfaction  of  the  condition,  the  grantee's 
title  relates  back  to  the  time  of  the  delivery,  for  the  purpose  of 
validating  an  intermediate  quit-claim  conveyance  by  the  grantee,68 
appear  to  be  questionable,  as  are,  it  is  submitted,  decisions  that, 
while  a  conveyance  to  a  non-existent  corporation  is  ordinarily 
invalid,  such  a  conveyance  is  valid  if  its  delivery  is  conditional 
upon  the  formation  of  the  corporation  named,  and  such  a  cor- 
poration is  subsequently  formed.67 

As  the  death  of  the  grantor  before  the  satisfaction  of  the 
condition  does  not  affect  the  validity  of  the  delivery  made  by  him, 
so  one  may  make  delivery  subject  to  a  condition  which  cannot, 
by  its  terms,  be  satisfied  until  after  his  death.68  A  judicial  state- 
ment to  the  effect  that  if  the  condition  cannot  be  satisfied  until 
after  the  grantor's  death,  the  instrument  is  necessarily  testa- 
mentary in  character,69  appears  to  be  based  on  the  mistaken  view 
that  such  a  condition  makes  the  transfer  revocable  so  long  as  the 
grantor  lives. 

Not  infrequently  the  grantor  hands  the  instrument  to  a  third 
person  with  a  request  or  direction  that  he  hand  it  to  the  grantee 
named  upon  the  grantor's  death,  or  otherwise  indicates  his  in- 
tention that  it  shall  become  fully  operative  only  upon  his  death. 
Such  action  has  usually  been  regarded  as  involving  a  delivery  of 
a  conditional  or  quasi-conditional  character,  in  that  an  instrument 
so  delivered  does  not  operate  in  exactly  the  same  manner  in  which 
it  would  have  operated  had  there  been  no  reference  to  the 
grantor's  death.  There  is,  however,  an  obvious  distinction  between 
such  a  delivery  and  an  ordinary  conditional  delivery.  In  the 
latter  case  the  condition  may  never  be  satisfied,  while  in  the 
former  the  condition,  that  of  death,  must  necessarily  be  satisfied. 
A  delivery  conditioned  upon  a  condition  which  cannot  fail  to  be 
satisfied   is,   strictly   speaking,   not   a   conditional   delivery.      The 

"Beekman  v.  Frost  (N.  Y.  1820)  18  Johns.  544.  9  Am.  Dec.  246; 
Tooley  v.  Dibble  (N.  Y.  1842)  2  Hill,  641.  That  it  does  not  relate  back 
for  this  purpose,  see  2  Williams,  Vendor  &  Purchaser  (2nd  ed.)  1251, 
note    (d),  referred  to  in   10  Halsbury's  Laws  of  England,  390,  note   (m). 

•"Spring  Garden  Bank  v.  Hulings  Lumber  Co.  (1889)  32  W.  Va.  357, 
3  L.  R.  A.  583;  Santaquin  Min.  Co.  V.  High  Roller  Min.  Co.  (1903)  25 
Utah,  282.  In  these  two  cases  a  significance  is  imputed  to  the  "second 
delivery"  to  which   it  is  not  entitled. 

ffiDettmer  v.  Behrens  (1898)  106  la.  585,  68  Am.  St.  Rep.  326;  Nolan 
v.  Otney  (1907)  75  Kan.  311;  Stockwell  v.  Shalit  (1910)  204  Mass.  270 
(semble)  ;  Jackson  v.  Jackson  (Ore.  1913)  135  Pac.  201 ;  Gammon  v.  Bun- 
nell  (1900)  22  Utah,  421. 

Taft  v.  Taft  (1886)  59  Mich.  185,  60  Am.  Rep.  291,  approved  in  Culy 
v.  Upham  (1903)  135  Mich.  131,  106  Am.  St.  Rep.  388. 
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courts  might  have  taken  this  view,  that  such  a  delivery  is  not  prop- 
erly subject  to  any  condition,  and  that  consequently  the  instrument 
operates  exactly  as  if  there  had  been  no  reference  to  the  grantor's, 
death,  but  this  they  have  not  done.  The  question  with  which  they 
have  perhaps  chiefly  concerned  themselves  in  connection  with  de- 
livery of  this  character  is  whether  the  reference  to  the  grantor's 
death  renders  the  instrument  testamentary,  and  they  have  decided, 
with  approximate  unanimity,  that  it  does  not  so  operate,  provided, 
it  is  sometimes  said,  there  is  no  right  of  revocation  retained  by  the 
grantor.  Such  a  right  of  revocation,  however,  would  operate,  it 
is  conceived,  not  to  make  the  instrument  testamentary,  but  to 
negative  the  fact  of  delivery.  In  two  States,  apparently,  it  is  con- 
sidered that  an  instrument  so  delivered  is  testamentary  if  the 
grantor's  intention  is  that  title  shall  not  pass  until  his  death,70  but 
this  appears  to  assert  an  erroneous  distinction  between  a  deed  and 
a  will.  An  instrument  which  becomes  immediately  operative  by  a 
present  delivery  cannot  be  regarded  as  testamentary  because  the 
grantor's  title  is  not  to  be  divested  thereunder  until  his  death. 

It  being  conceded  that  a  delivery  of  this  character,  made  with 
reference  to  the  grantor's  death,  is  a  valid  delivery,  we  have  to 
consider  in  what  way  the  reference  to  death  affects  the  operation 
of  the  conveyance.  The  courts  have  not  infrequently  said  that, 
upon  such  a  delivery,  the  grantor's  fee  simple  title  is  immediately 
vested  in  the  grantee,  subject  to  a  life  estate  in  the  grantor. 
Such  a  statement,  taken  literally,  would  mean  that  a  conveyance 
so  delivered  creates  two  estates,  a  particular  estate  for  life  in  the 
grantor  and  an  estate  in  the  nature  of  a  remainder  or  reversion  in 
the  grantee.  Thus  to  give  to  a  conveyance  in  terms  creating  only 
an  estate  in  fee  simple,  the  additional  effect  of  creating  an  estate 
for  life  in  the  grantor,  does  considerable  violence  to  its  language, 
and  furthermore  it  gives  to  the  matter  of  delivery  an  operation  to 
which  it  is  not  entitled.  The  function  of  delivery  is  to  determine 
whether  the  instrument  shall  be  operative,  not  the  estate  or  estates 

70Felt  v.  Felt  (1908)  155  Mich.  237;  O'Brien  v.  O'Brien  (1910)  19 
N.  D.  713.  This  is  perhaps  the  Illinois  view.  Wilenou  v.  Handlon  (1904) 
207  111.  104;  Russell  v.  Mitchell  (1906)  223  111.  438;  Benner  v.  Bailey 
(1908)  234  111.  79. 

"■Bury  v.  Young  (1893)  98  Cal.  446;  Grilley  v.  Atkins  (1905)  78  Conn. 
380;  Kirkwood  v.  Smith  (1904)  212  111.  395  (semble)  ;  Foreman  v. 
Archer  (1906)  130  la.  49;  Meech  v.  Wilder  (1902)  130  Mich.  29; 
Rowley  v.  Bowyer  (1908)  75  N.  J.  Eq.  80;  Arnegaard  v.  Arnegaard 
(1898)  7  N.  D.  475;  Maxwell  v.  Harper  (1909)  51  Wash.  351;  Prutsman 
v.  Baker  (1872)  30  Wis.  644. 
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which  the  instrument  shall  create  when  it  does  become  operative. 
It  may  be  questioned,  however,  whether  by  this  statement  anything 
more  is  intended  than  that  the  title  will  necessarily  be  vested  in  the 
grantee  after  the  grantor's  death,  and  that  until  then  the  grantor 
has  the  right  to  possess  and  enjoy  the  property.  Another  theory 
which  may  be  suggested  as  to  such  a  delivery  with  reference  to  the 
grantor's  death  is  that,  by  reason  of  the  language  used  at  the  time 
of  handing  the  instrument  to  its  custodian,  the  conveyance,  though 
in  terms  creating  a  vested  estate  in  fee  simple  in  the  grantee, 
creates  merely  a  prospect  of  an  estate,  which  will  ripen  into  a 
vested  estate  only  on  the  death  of  the  grantor,  as  if  a  springing 
use  had  been  created,  the  fee  simple  remaining  in  the  meanwhile 
in  the  grantor.  This  theory  is,  however,  objectionable  as  making 
a  conveyance,  which  in  terms  creates  a  present  estate,  actually 
create,  by  reason  of  the  mode  of  delivery,  merely  a  possibility  or 
prospect  of  an  estate.  It  is  no  more  the  function  of  delivery  to 
insert  a  condition  precedent  in  the  conveyance  than  it  is  to  define 
the  character  of  the  estate  conveyed.  A  third  possible  theory  as 
to  the  operation  of  such  a  delivery,  and,  it  is  submitted,  the  most 
satisfactory  one,  is  to  regard  such  a  delivery  with  reference  to  the 
grantor's  death  as  but  one  case  of  conditional  delivery,  ignoring 
the  fact  that  the  condition  named,  that  of  death,  is  certain  to  be 
satisfied.  This  involves  a  fiction,  it  is  true,  but  it  is  a  beneficial 
fiction,  as  supplying  an  intelligible  basis  for  discussion  of  the  sub- 
ject, and  as  bringing  into  a  single  category  all  the  cases  of  qualified 
delivery,  and  so  conducing  to  simplicity  and  harmony  in  this 
branch  of  the  law.  Applying  this  theory,  in  accordance  with  the 
views  previously  indicated,  while  the  delivery  is  to  be  regarded  as 
occurring  at  the  time  at  which  it  actually  does  occur,  the  title  does 
not  pass,  that  is,  the  grantee  does  not  acquire  any  estate,  until 
the  death  of  the  grantor.  The  delivery  is  effective  as  against  sub- 
sequent donees,  grantees  and  attaching  and  judgment  creditors, 
except  in  so  far  as  they  stand  in  the  position  of  innocent  purchasers 
for  value.72     And  so  the  death  of  the  grantee  after  the  delivery 

72To  this  effect  appear  to  be  Wittenbrock  v.  Cass  (1895)  no  Cal.  1; 
Smiley  v.  Smiley  (1887)  114  Ind.  258;  Owen  v.  Williams  (1887)  114 
Ind.  179;  Brown  v.  Austen  (N.  Y.  1861)  35  Barb.  341;  Ranken  v.  Donovan 
(1001)  166  N.  Y.  626,  46  App.  Div.  225.  But  in  Rathmell  v.  Shirey 
(1809)  60  Oh.  St.  187.  persons  who  gave  credit  to  the  grantor  in  ignor- 
ance of  the  conveyance  so  delivered  were  given  priority,  and  in  Ladd  v. 
Ladd  (1842)  14  Vt.  185,  the  widow  by  a  marriage  subsequent  to  such 
delivery  was  regarded  as  entitled  to  dower. 


406  COLUMBIA  LAW  RBVIBW. 

and  before  the  grantor's  death  does  not  affect  the  validity  of  the 
delivery  and,  upon  the  grantor's  death,  an  estate  becomes  vested  in 
the  grantee's  heir.73  On  the  other  hand,  no  estate  vests  in  the 
grantee  or  grantee's  heir  until  the  grantor's  death,  until,  that  is, 
the  condition  named  is  satisfied. 

It  is  sometimes  said  of  such  a  delivery  with  reference  to  the 
grantor's  death,  that  the  deed  becomes  operative  upon  its  "delivery" 
by  the  custodian  to  the  grantee  after  the  grantor's  death,74  but,  it 
is  conceived,  any  such  reference  to  a  "second  delivery,"  so  called, 
meaning  thereby  a  manual  transfer  by  the  custodian  of  the  instru- 
ment to  the  grantee,  introduces  an  entirely  erroneous  conception. 
Assuming,  as  is  no  doubt  ordinarily  the  case,  that  the  grantor  in- 
tends the  instrument  to  be  fully  effective  upon  his  death  even 
though  the  custodian  does  not  hand  the  instrument  to  the  grantee, 
such  physical  transfer  to  the  grantee  is  absolutely  immaterial,  and 
the  instrument  becomes  operative  upon  his  death  by  reason  of 
"the  first  and  only  delivery."75  If  the  grantor  intends  such  a 
manual  transfer  to  be  a  part  of  the  condition  of  the  delivery,  it 
must  of  course  be  made  in  order  to  render  the  instrument  operative, 
but  the  manual  transfer  would  not  constitute  the  delivery  of  the 
conveyance,  in  the  technical  sense.  This  has  already  taken  place, 
and  moreover  a  deed  of  conveyance  cannot  be  delivered  after  the 
death  of  the  grantor. 

Herbert  T.  Tiffany. 

Baltimore. 

78Stone  v.  Duvall   (1875)   77  111.  475. 

740wen  v.  Williams  (1887)  H4  Ind.  179;  Haeg  v.  Haeg  (1893)  53 
Minn.  33;  Williams  v.  Latham  (1892)  113  Mo.  165;  Tooley  v.  Dibble 
(N.  Y.  1842)  2  Hill,  641;  Rosseau  v.  Bleau  (1892)  131  N.  Y.  177;  Stone- 
hill  v.  Hastings  (1911)  202  N.  Y.  115;  Crooks  v.  Crooks  (1879)  34  Oh. 
St.  610;  Stephens  v.  Rinehart  (1872)  72  Pa.  St.  434;  Wilson  v.  Wilson 
(1907)   32  Utah,  169;  Ladd  v.  Ladd   (1842)   14  Vt.   185. 

75Per  Hosmer,  C.  J.,  in  Stewart  v.  Stewart   (1824)   5  Conn.  317. 


DUE  PROCESS  OF  LAW  AND  THE  POWER  OF 
THE  LEGISLATURE  TO  COMPEL  A  MUNIC- 
IPAL CORPORATION  TO   LEVY  A  TAX 
OR  INCUR  DEBT  FOR  A  STRICTLY 
LOCAL  PURPOSE.1 

In  the  United  States  municipal  corporations  are  everywhere 
and  at  all  times  required  by  the  State  to  perform  numerous  func- 
tions which,  in  the  theory  of  the  law  at  least,  are  regarded 
primarily  as  state  functions.  Thus  the  enforcement  within  any 
city  of  state-wide  laws  governing  the  preservation  of  the  peace, 
the  prevention  or  restraint  of  vice,  the  promotion  of  health  and 
sanitation,  the  establishment  and  maintenance  of  public  schools, 
is  usually  largely  in  the  hands  of  municipal  authorities.  So  also 
are  not  infrequently  the  conduct  of  general  elections  and  the 
collection  of  state  taxes.  So  also  is  the  care  of  the  streets,  which 
are  commonly  held  to  be  part  of  the  highways  of  the  State. 

Xow  except  in  rare  instances2  it  is  the  municipality  that  bears 
the  entire  cost  of  supporting  the  various  services  and  institutions 
which  it  maintains  in  its  capacity  as  a  so-called  agency  of  the 
State.  In  other  words,  our  system  of  state  administration  con- 
tains large  elements  of  decentralization ;  and  one  of  these  elements 
is  that  the  local  corporation  bears  the  financial  burden  of  carrying 
on  certain  functions  of  the  State  within  its  jurisdiction.3  It 
is  true  that  the  city  often  enjoys  under  the  law  a  considerable 
freedom  in  determining  the  amount  which  it  will  expend  upon 
a  service  or  institution  maintained  in  its  agency  capacity ;  but  in 
respect  to  such  matters  there  are  likewise  many  mandatory  re- 
quirements of  the  law. 

So  long  has  this  practice  prevailed  of  requiring  local  corpora- 
tions to  enforce  state  laws  at  their  own  expense,  and  so  thoroughly 
is  it  woven  into  the  fabric  of  our  administrative  system,  that 
municipal  corporations  have  rarely  attempted  to  oppose  the 
authority  of  the  legislature  in  this  regard,  even  where  the  ex- 
penditures   required   to   be   made   have   been    of    a    specific   and 

'The  substance  of  this  paper  will  be  incorporated  in  a  forthcoming 
work  by  the  author  dealing  with  the  whole  problem  of  the  legal  relation 
between  the  city  and  the  State. 

'Such,  for  example,  as  where  the  State  pays  a  portion  of  the  cost 
of  maintaining  schools. 

3Goodnow,  Municipal  Home  Rule,  103. 
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mandatory  character.  For  this  reason  the  books  do  not  hold 
many  cases  in  which  arguments  have  been  advanced  in  support  of 
a  rule  of  law  asserting  the  competence  of  the  legislature  to 
impose  a  debt  upon  a  local  corporation  for  a  purpose  that  is 
regarded  primarily  as  a  matter  of  state,  rather  than  of  local, 
concern.  There  are  a  number  of  cases  of  record  which  have 
involved  the  right  of  the  legislature  to  impose  upon  a  local  cor- 
poration the  duty  of  giving  financial  support  to  an  undertaking 
that  lay  wholly  or  partly  outside  the  geographical  limits  of  the 
corporation,  or  to  require  one  local  corporation  to  incur  debts  or 
make  expenditures  in  the  interest  of  another  corporation  where  the 
two  were  partly  or  wholly  coincident  as  to  territory.4  In  such  cases 
the  courts  have  sometimes  been  drawn  fairly  near  to  a  considera- 
tion of  the  broad  question  of  authority  in  the  legislature  to 
require  local  corporations  to  finance  administrative  services 
carried  on  by  them  in  the  interest  of  the  State;  but  for  the 
most  part,  in  these  cases,  this  general  authority,  supported  by 
extensive  practice  time  out  of  mind,  has  been  fully  and  freely 
conceded  without  argument. 

It  is  only  in  one  or  two  cases  that  the  question  of  the  con- 
stitutional basis  of  this  legislative  power  has  been  squarely  pre- 
sented to  the  courts  for  consideration.  Thus,  in  the  Oregon 
case  of  Simon  v.  Northup5  the  court  was  asked  to  declare  a 
statute  void  upon  the  ground  that  it  was  incompetent  for  the 
legislature  to  compel  the  city  of  Portland  to  incur  a  debt  for  the 
construction  of  public  bridges  within  its  boundaries.  On  this 
point  the  court  declared:6 

"It  seems  to  be  substantially  agreed  that  when  the  debt  or 
liability  is  to  be  incurred  in  the  discharge  of  some  duty  which 
is  imposed  upon  the  municipality  exclusively  for  public  purposes, 
and  in  the  performance  of  which  the  general  public,  as  dis- 
tinguished from  the  inhabitants  of  the  particular  municipality, 
have   an   interest,   it   is   within   the   power   of   the   legislature   to 

4See,  for  example,  Kirby  v.  Shaw  (1852)  19  Pa.  St.  258;  Nashville  v. 
Towns  (Tenn.  1857)  5  Sneed,  186;  State  v.  St.  Louis  County  Court 
(1864)  34  Mo.  546;  Sangamon  County  v.  Springfield  (1872)  63  111.  66; 
Callam  v.  Saginaw  (1883)  50  Mich.  7;  State  v.  Board  of  Education  (1897) 
141  Mo.  45;  Thomas  v.  Leland  (N.  Y.  1840)  24  Wend.  65;  Philadelphia 
v.  Field  (1868)  58  Pa.  St.  320;  People  v.  Kelly  (N.  Y.  1879)  5  Abbot's 
N.  C.  383;  State  v.  Williams  (1896)  68  Conn.  131;  Williams  v.  Eggleston 
(1897)  170  U.  S.  304;  Carter  v.  Cambridge  &  Brookline  Bridge  Pro- 
prietors (1870)  104  Mass.  236;  Talbot  County  v.  Queen  Anne's  Countv 
(1878)  50  Md.  245. 

6  (1895)  27  Ore.  487. 

"p.  496. 
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compel  it  to  perform  such  duty  and  incur  a  debt  therefor.  That 
the  making  and  establishment  of  public  highways  and  bridges, 
and  the  assessment  and  collection  of  taxes,  are  within  the  legitimate 
legislative  powers,  and  are  among  the  ordinary  subjects  of  legisla- 
tion, cannot  be  questioned.  Nor  do  we  think  it  can  be  successfully 
denied  that  the  bridges  and  ferries  referred  to  in  the  act  under 
consideration  will,  when  acquired,  belong  to  the  City  of  Portland 
in  its  public  or  governmental  capacity ;  and  that  in  the  acquisition 
of  them  it  is  but  discharging  a  public  or  state  duty  which  it  is 
entirely  proper  for  the  legislature  to  impose  upon  it." 

Again,  in  the  Massachusetts  case  of  Prince  v.  Crocker7  the 
court  was  asked  to  declare  invalid  a  law  authorizing  the  construc- 
tion of  a  subway  in  Boston  at  the  expense  of  the  city.  The  law 
required  the  approval  of  the  undertaking  by  a  vote  of  the  people, 
but  the  court  was  urged  to  void  the  law  on  the  somewhat  absurd 
ground  that  the  consent  of  the  city  council  was  not  also  required. 
The  court  answered  this  objection  by  declaring  that  the  legisla- 
ture might  have  imposed  such  a  financial  obligation  upon  the  city 
without  any  local  consent  at  all.  The  opinion  recited  in  this 
connection  :8 

"It  has,  however,  been  established,  by  a  great  weight  of  usage 
and  authority,  that  the  Legislature  may  impose  such  a  duty  and 
burden  upon  towns  and  cities  without  their  own  consent.  We 
do  not  deem  it  necessary  to  go  into  an  extended  discussion  of 
this  subject,  or  to  consider  what  objects  may  be  so  special  or 
local  in  their  character  as  not  to  come  within  the  general  rule. 
As  to  roads  of  all  kinds,  and  bridges  and  sewers,  the  doctrine 
is  well  established,  in  this  Commonwealth  and  elsewhere,  that 
the  Legislature  may  prescribe  what  shall  be  done,  and  require 
cities  and  towns  to  bear  the  expense  to  such  an  extent  and  in 
such  proportions  as  it  may  determine." 

As  has  been  said,  the  assertion  of  the  principle  of  law  as 
laid  down  in  these  two  opinions  is  not  to  be  found  in  many  cases. 
The  principle,  however,  is  none  the  less  firmly  established  by 
tacit  acceptance  on  the  part  of  the  courts  and  by  practical  ap- 
plication in  the  countless  statutes  upon  which  our  system  of 
administration  is  founded.9  The  truth  of  the  matter  would  seem 
to  be  that  there  has  been  little  occasion  for  the  formulation  of 
a  rule  of  law  in  opposition  to  which  no  constitutional  arguments 
worthy  of  consideration  could  be  advanced. 

7(i896)   166  Mass.  347. 
8P-  359- 

'See  Judge  McQuillin's  statement  of  the  rule,  Municipal  Corporations, 
I,  §  234. 
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On  the  other  hand,  there  are  a  few  cases  of  record  in  which 
the  courts  have  emphatically  declared  that  the  legislature  may 
not  compel  a  municipal  corporation  to  incur  a  debt  or  levy  a  tax 
for  a  purpose  that  is  strictly  local  in  character.  The  most  important 
cases  in  which  this  doctrine  has  been  laid  down  have  arisen  in 
Michigan.  In  the  case  of  People  v.  The  Common  Council  of 
Detroit10  the  opinion  of  the  court  turned  less  upon  the  doctrine 
of  the  right  of  local  selection  of  local  officers,  as  laid  down  in 
the  well  known  case  of  People  v.  Hurlbut11  than  upon  the  doctrine 
of  lack  of  authority  in  the  legislature  to  impose  a  debt  for  a 
local  purpose.  The  act  over  which  the  controversy  arose  was 
one  that  vested  in  a  board  of  park  commissioners  named  by  the 
legislature  the  absolute  power  to  locate  a  park  for  the  city  and 
to  determine,  within  a  limit  set  by  the  enactment,  the  amount  of 
debt  to  be  incurred  by  the  city  for  this  purpose.  While  the  court 
relied  to  a  certain  extent  upon  the  "general  principles"  of  the 
Hurlbut  case,  the  opinion,  spoken  through  Judge  Cooley,  seemed 
to  rest  largely  upon  the  application  of  a  principle  not  adverted 
to  in  that  case.     Thus  it  was  declared:12 

"The  constitutional  principle  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law,  applies  to  artificial  persons 
as  well  as  natural,  and  to  municipal  corporations  in  their  private 
capacity,  as  well  as  to  corporations  for  manufacturing  and  com- 
mercial purposes.  And  when  a  local  convenience  or  need  is 
to  be  supplied  in  which  the  people  of  the  state  at  large,  or  any 
portion  thereof  outside  the  city  limits,  are  not  concerned,  the 
state  can  no  more  by  a  process  of  taxation  take  from  the  individual 
citizens  the  money  to  purchase  it,  than  they  could,  if  it  had  been  pro- 
cured, appropriate  it  to  state  use.  To  this  extent  the  corporate 
right  appears  to  us  to  be  a  clear  and  undoubted  exception  to  the 
general  power  of  control  which  is  vested  in  the  state.     *     *     * 

"We  affirm,  then,  that  the  city  of  Detroit  has  the  right  to 
decide  for  itself  upon  the  purchase  of  a  public  park." 

Whatever  may  be  thought  of  the  soundness  of  this  doctrine, 
there  can  be  no  question  as  to  the  constitutional  basis  upon  which 
it  is  rested.  It  simply  asserts  that  for.  the  legislature  to  compel 
a  municipal  corporation  without  its  own  consent  to  incur  a  finan- 
cial obligation  for  a  purpose  that  is  of  local  rather  than  of  state 
concern  is  to  deprive  the  corporation  of  property  without  due 
process  of  law.     That  the  park  commissioners   in  this   instance 

10  (1873)  28  Mich.  228. 
"(1871)  24  Mich.  44. 
"pp.  241-2. 
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were  state  appointees  was  a  matter  of  no  importance,  except  that 
this  fact  enabled  the  court  to  demonstrate  without  difficulty  that 
the  city  had  not,  through  the  action  either  of  its  inhabitants  or 
of  its  corporate  authorities,  acquiesced  in  the  burden  that  was 
sought  to  be  imposed.  It  is  to  be  noted  that  it  would  have  been 
sufficient  had  the  court  rested  its  argument  against  the  validity 
of  the  statute  in  question — an  argument  which  was  reaffirmed 
a  year  later  in  another  case13  touching  the  authority  of  these 
same  commissioners — wholly  upon  the  pertinent  parts  of  the 
opinions  expressed  in  the  Hurlbut  case,  where  it  was  held  that  a 
specific  provision  of  the  state  constitution  prevented  the  legislature 
from  depriving  a  municipal  corporation  of  the  right  to  select 
its  own  local  officers.  But  the  court  chose  to  rest  its  argument 
in  the  park  commission  cases  upon  the  broader  ground  indicated. 
In  a  single  Kentucky  case — City  of  Lexington  v.  Thompson13' — 
the  supreme  court  of  that  state  applied  a  rule  of  law,  if  such  indeed 
it  can  be  termed,  which  was,  in  effect  at  least,  somewhat  similar 
to  that  laid  down  upon  this  subject  by  the  Michigan  court.  Wholly 
in  the  absence  of  any  provision  of  the  state  constitution  in  point, 
the  court  in  this  case  refused  to  sustain  a  statute  of  the  legislature 
which  increased  the  salaries  of  firemen  in  certain  cities  of  the 
state.  The  only  grounds  advanced  in  support  of  this  judgment  of 
invalidity  were  contained  in  the  following  utterance: 

"The  act  in  question  does  not  undertake  to  deprive  the  local 
authorities  of  the  power  of  appointment  or  selection  of  the  fire 
commissioners,  [such  power  being  expressly  reserved  to  the  local 
authorities  by  §  160  of  the  constitution],  but  only  to  regulate  and 
fix  the  salaries  of  the  officers.  *  *  *  If  such  a  power  is  gov- 
ernmental, it  is  governmental  also  to  fix  the  wages  of  every  em- 
ploye of  every  city,  of  whatever  class.  There  were  cities  and  towns 
before  the  Constitution  was  adopted.  At  the  date  of  its  adoption 
they  were  managing  their  own  little  local  affairs.  They  were 
employing  and  paying  the  members  of  their  fire  departments,  as 
in  times  gone  by  they  had  managed  their  own  volunteer  fire  de- 
partments. The  makers  of  the  organic  law — the  voters  whose 
ballots  operated  to  enact  it — voted  for  it  with  these  facts  before 
them,  and  they  limited  the  time  which  might  be  devoted  to  legisla- 
tion to  60  days  in  each  two  years.  Is  it  conceivable  that  they  ex- 
pected or  intended  to  permit  the  Legislature  to  take  charge  of  the 
petty  salaries  of  every  hamlet  in  the  State?" 

It  is  difficult  if  not  impossible  to  determine  here  what  consti- 
tutional principle  or  principles  the  court  had  in  mind.     Briefly 

"People  v.  Mayor  of  Detroit  (1874)  29  Mich.  343. 
ia*(iQ02)    113  Ky.  540. 
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analyzed,  it  would  seem  that  the  opinion  thus  expressed  contained 
several  curious  points  of  view.  In  the  first  place,  it  declared  that 
the  power  to  enact  such  a  law  is  not  "governmental."  Just  why  it 
is  not  governmental  does  not  appear ;  nor  did  the  court  apparently 
show  any  hesitation  or  reluctance  in  asserting  this  new  and  some- 
what strange  doctrine  of  judicial  competence — the  authority  to 
throw  out  of  court  an  act  which,  in  the  view  of  the  judges,  was  not 
an  exercise  of  "governmental"  power.  In  the  second  place,  the 
view  of  the  court  seemed  to  be  that,  since  cities  and  towns  exer- 
cised this  power  independently  of  the  legislature  prior  to  the  adop- 
tion of  the  constitution,  this  grant  of  power  had  by  some  peculiar 
alchemy  of  the  law,  which  the  court  did  not  attempt  to  explain,  been 
transformed  into  a  positive  right.  On  the  same  principle  the  legis- 
lature would  have  been  inhibited  from  interfering  with  any  power 
which  any  city  had  exercised  before  the  adoption  of  the  constitution. 
In  the  third  place,  the  court  gave  heed  to  the  fact  that  the  makers 
of  the  constitution  had  limited  the  sessions  of  the  legislature  to 
60  days  in  two  years.  This  was  evidence  enough  that  they  had  not 
intended  that  the  legislature  should  enact  such  a  law  as  this.  The 
intimation  contained  in  this  reference  to  the  time  limitation  im- 
posed upon  the  legislature — that  intimation  being  apparently  that 
the  courts  have  authority  to  declare  void  a  law  the  subject  of 
which,  in  their  opinion,  the  framers  of  the  constitution  could  not 
have  intended  the  legislature  to  deal  with  in  the  limited  time  at  its 
disposal — is  even  more  astounding  than  the  assertion  that  the 
courts  are  competent  to  declare  void  a  "non-governmental"  law. 
And  finally,  it  is  to  be  noted  that  this  opinion  completely  rejects  the 
most  fundamental  canon  of  judicial  interpretation  that  is  applied 
in  determining  the  powers  of  state  legislatures  under  state  consti- 
tutions. The  court  did  not,  in  accordance  with  the  doctrine  of  re- 
served powers,  seek  to  find  in  the  constitution  a  prohibition  upon 
this  power  in  the  legislature.  On  the  contrary  it  was  declared  to 
be  inconceivable  that  the  constitution  makers  and  the  voters  in- 
tended to  vest  such  power  in  the  legislature.  "With  these  facts 
before  them"  and  knowing  that  the  courts  have  time  out  of  mind 
held  the  legislature  to  be  endowed  with  all  powers  not  expressly 
or  impliedly  denied  by  the  constitution,  is  it  not  far  more  incon- 
ceivable that  the  framers  of  the  constitution  failed  to  incorporate 
in  that  instrument  the  prohibition  which  the  court  here,  upon  the 
basis  of  a  highly  attenuated  course  of  reasoning,  cavalierly  read 
into  it?    And  is  not  this  more  particularly  inconceivable  when  it  is 
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considered  that  the  framers  of  the  constitution  in  question  devoted 
especial  attention  to  the  subject  of  cities  and  incorporated  a  number 
of  provisions  regulating  and  restraining  the  powers  of  the  legisla- 
ture with  respect  to  them? 

On  the  whole,  it  seems  reasonable  to  class  this  Kentucky  case 
among  the  judicial  vagaries  that  are  occasionally  found  in  the 
books.  It  certainly  laid  down  no  clear  constitutional  principle  that 
is  capable  of  being  reduced  to  expression  or  of  being  logically  ap- 
plied. And  like  the  Michigan  cases,  no  attempt  was  made  to  rest 
the  judgment  of  invalidity  that  was  rendered  upon  any  general 
principle  of  our  constitutional  law. 

The  opinion  of  Judge  McKinstry  in  the  California  case  of  the 
People  v.  Lynch1*  is  sometimes  cited  in  support  of  this  same 
doctrine.  In  this  case,  however,  the  question  involved  was  that 
of  the  authority  of  the  legislature  to  levy  upon  property  within 
a  municipal  corporation  a  special  assessment  that  excluded  certain 
properties  benefited.  Whatever  broad  expressions  of  opinion  bear- 
ing upon  this  doctrine  may  have  been  made  by  Judge  McKinstry, 
these  expressions  did  not  receive  the  concurrence  of  any  other 
member  of  the  court.  Nor  is  it  clear  but  that  Judge  McKinstry 
himself  was  merely  construing  certain  specific  provisions  of  the 
state  constitution.15  Moreover,  in  any  view  of  the  matter,  the 
statute  under  consideration  did  not  attempt  to  impose  a  debt  or 
obligation  upon  the  municipal  corporation  itself  nor  to  force  the 
corporation  to  impose  a  tax  for  a  local  purpose.  The  obligation 
was  sought  to  be  imposed  directly  upon  the  taxpayers,  and  the 
assessment  in  question  was  levied  for  the  purpose  of  making  a 
street  improvement — a  function  in  which  the  city  is  ordinarily 
regarded  as  acting  merely  as  the  agent  of  the  State.  This  case 
may,  therefore,  be  set  aside  as  lending  no  support  at  all  to  the 
doctrine  here  under  discussion. 

In  another  California  case — Bank  of  Sonoma  County  v.  Fair- 
banks™— there  was  drawn  into  question  the  validity  of  an  act  of 

"(1875)  5i  Cal.  15. 

"Art.  IV,  §  37  of  the  state  constitution  declared :  "It  shall  be  the 
duty  of  the  Legislature  to  provide  for  the  organization  of  cities  and 
incorporated  villages,  and  to  restrain  their  powers  of  taxation,  assessment, 
borrowing  money,  contracting  debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessments  and  in  contracting  debts  by  such  municipal 
corporations."  The  application  of  Judge  McKinstry's  line  of  reasoning 
to  this  clause  of  the  constitution  is  not  clear;  but  apparently  much  that 
he  had  to  say  was  said  with  a  view  to  showing  that  this  clause  operated 
to  restrain  the  legislature. 

"(1877)   52  Cal.  196. 


414 


COLUMBIA  LAW  REVIEW. 


the  legislature  authorizing  the  city  of  Petaluma  to  purchase  an 
agricultural  park.  The  court,  citing  without  quotation  or  argu- 
ment the  case  of  the  People  v.  Lynch,  declared  that  "such  an 
act  could  not,  perhaps,  have  been  made  mandatory."  But  this 
assertion  was  admittedly  dictum,  for  the  court  went  on  to  show 
that  such  an  objection  could  not  be  raised  in  the  case  at  bar 
for  the  reason  that  the  legislature  had  merely  authorized  the 
purchase. 

Likewise  in  Illinois  a  number  of  cases,  beginning  with  that  of 
the  People  v.  The  Mayor  of  Chicago,™  decided  in  1869,  are  often 
cited  in  support  of  the  doctrine  that  the  legislature  may  not  compel 
a  municipal  corporation  to  incur  a  debt  for  a  local  purpose 
without  the  consent  of  the  inhabitants  or  of  the  corporate  authori- 
ties.18 It  must  be  admitted  that  expressions  of  opinion  may  be 
found  in  some  of  these  cases  which,  taken  in  isolation,  lend 
strong  color  of  support  to  such  a  doctrine.19  Nevertheless,  it 
will  be  found  upon  examination  that  in  last  analysis  every  one 
of  these  cases  turned  upon  the  construction  and  application  of 
a  specific  provision  of  the  Illinois  constitution  of  1848.20  This 
provision  declared  that  "the  corporate  authorities  of  counties, 
townships,  school  districts,  cities,  towns  and  villages,  may  be 
vested  with  power  to  assess  and  collect  taxes  for  corporate  pur- 

17Si  111.  17. 

"Lovingston  v.  Wider  (1870)  53  111.  302;  Wider  v.  East  St.  Louis 
(1870)  55  111.  133;  Marshall  v.  Silliman  (1871)  61  111.  218;  Wiley  v. 
Silliman  (1871)  62  111.  170;  Barnes  v.  Town  of  Lacon  (1877)  84  111.  461; 
Williams  v.  Town  of  Roberts  (1878)  88  111.  11;  Gaddis  v.  Richland  County 
(1879)  92  111.  119;  Cairo  etc.  Ry.  v.  Sparta   (1875)   77  111.  505. 

"Thus  in  the  case  of  the  People  v.  The  Mayor  of  Chicago  the  opinion 
recited  in  part  (p.  31)  :  "The  relators  have  cited  numerous  cases  as  authority 
in  support  of  the  point  they  make,  but  they  have  failed  to  find  a  case 
wherein  it  has  been  held  that  the  legislature  can  compel  a  city,  against 
its  will,  to  incur  a  debt  by  the  issue  of  its  bonds  for  a  local  improvement. 
*  *  *  We  are  not  of  opinion  that  the  power  [of  the  legislature],  such 
as  it  is,  can  be  so  used  as  to  compel  any  one  of  our  many  cities,  to  issue 
bonds  against  its  will,  to  erect  a  park  or  for  any  other  improvement — 
to  force  it  to  create  a  debt  of  millions — in  effect,  to  compel  every  property 
owner  in  the  city  to  give  his  bond  to  pay  a  debt  thus  forced  upon  the  city. 
It  will  hardly  be  contended,  that  the  legislature  can  compel  a  holder  of 
property  in  Chicago  to  execute  his  individual  bond  as  security  for  the 
payment  of  a  debt  so  ordered  to  be  contracted.    *    *    * 

"We  fail  to  perceive  any  real  difference,  in  principle,  in  forcing  this 
burden  upon  the  city,  and  in  imposing  a  like  burden,  by  the  direct  action 
of  the  legislature  upon  individual  property  owners  within  it,  for  in  both 
cases,  the  debt,  at  maturity,  must  be  paid  by  such  holders,  while  the 
accruing  interest  is  a  constant  drain  upon  their  resources. 

"No  case,  amid  the  multitude  which  have  been  cited  by  the  relators, 
goes  to  the  extent  of  this,  and  with  our  understanding  of  the  constitution, 
no  warrant  is  found  there  for  such  legislation." 

"Art.  IX,  §  5. 
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poses."  Briefly  put,  these  cases  may  be  said  to  have  held  that 
this  clause  operated  to  restrict  the  power  of  the  legislature  in 
two  directions.  First,  the  "power  to  assess  and  collect  taxes  for 
corporate  purposes"  could  not  be  vested  in  any  other  than  the 
local  corporate  authorities;  and  these  the  court  construed  to  be 
"those  municipal  officers  who  were  either  directly  elected  by  the 
people  to  be  taxed,  or  appointed  in  some  mode  to  which  they 
had  given  their  assent."  Second,  it  was  held  that  this  clause,  since 
it  merely  authorized  the  legislature  to  confer  power  to  assess 
and  collect  taxes,  must  be  construed  to  contain  an  implied  pro- 
hibition on  the  power  of  the  legislature  to  compel  such  assessment 
and  collection.  It  may  be  that  this  implication  was  read  into 
the  clause  in  question  by  a  somewhat  strained  construction  of 
its  terms.  But  certain  it  is  that  this  was  the  specific  provision 
of  the  constitution  which  the  court  had  under  review  in  these 
cases.  And  certain  it  is  that  no  general  constitutional  principle, 
such  as  the  guarantee  of  due  process  of  law,  was  invoked,  as 
an  objection  to  mandatory  enactments  creating  local  debts.  We 
are  not  here  considering  cases  arising  out  of  the  application  of 
specific  provisions  of  state  constitutions.  We  are  considering 
only  such  as  have  laid  down  a  rule  of  law,  which,  whether  or 
not  the  federal  constitution  was  specifically  mentioned  by  the  court, 
may  be  said  to  have  applied  a  general  federal  principle.  The 
Illinois  cases  cannot  by  any  fair  construction  be  placed  in  this 
latter  class.  Therefore,  they  lend  no  support  to  the  doctrine  here 
under  discussion. 

A  few  cases  from  other  jurisdictions  are  also  sometimes  cited 
in  this  connection ;  but  their  bearing  upon  the  doctrine  in  question 
— if  indeed  they  may  be  said  to  have  any  bearing  at  all — is  so 
utterly  remote  that  it  seems  unnecessary  to  discuss  them  in  detail.21 

aJudge  McQuillin  (Municipal  Corporations,  I,  p.  532)  declares: 
"Whether  the  state  may  impose  a  debt  upon  a  municipal  corporation  for 
a  purely  local  purpose  is  usually  but  not  always,  answered  in  the  negative." 
In  support  of  this  assertion  he  cites:  (1)  Bank  of  Sonoma  County  v. 
Fairbanks  (1877)  52  Cal.  196,  where,  as  indicated  above,  the  part  of  the 
opinion  referred  to  is  merely  dictum;  (2)  the  Illinois  cases,  which,  as 
indicated  above,  turned  largely  if  not  wholly  upon  the  application  of  a 
specific  constitutional  provision;  (3)  People  v.  Detroit  (1873)  28  Mich. 
228,  which  is  eminently  in  point;  (4)  Helena  Water  Co.  v.  Steele  (1897) 
20  Mont.  1,  which,  like  the  Illinois  cases,  turned  largely  upon  the  appli- 
cation of  a  specific  constitutional  provision,  although  the  court  quoted 
in  extenso  and  with  approval  from  the  Michigan  park  commission  case; 
(this  case  is  also  cited  by  Dillon  in  support  of  this  doctrine,  Municipal 
Corporations  (5th  ed.)  I,  §  119,  n.)  ;  (5)  People  v.  Batchellor  (1873) 
53  N.  Y.  128,  which  upon  the  basis  of  a  somewhat  nebulous  course  of 
reasoning  held  that,   while  the   legislature   might   authorize,   it   might   not 
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In  fact,  it  is  perhaps  very  nearly  true  to  say  that  Michigan  is  the 
only  State  in  which  the  courts  have  declared,  upon  any  general 
principle  of  constitutional  law,  that  the  legislature  is  incompetent 
to  compel  a  municipal  corporation  to  incur  a  debt  or  impose  a 
tax  for  a  strictly  local  purpose. 

Over  against  this  doctrine  of  the  Michigan  courts  may  be 
placed  a  few  cases  at  least  in  which  the  doctrine  has  been  flatly 
repudiated.  Thus  in  the  case  of  Baltimore  v.  Reitz'12  the  court 
was  called  upon  to  consider  the  validity  of  a  statute  which,  among 
other  things,  made  it  mandatory  for  the  city  to  acquire  certain 

compel  a  municipal  corporation  to  subscribe  to  the  stock  of  a  railway 
corporation;  that  the  court,  in  declaring  that  the  legislature  was  in- 
competent to  compel  a  municipal  corporation  to  enter  into  contract  ''when 
the  purpose  is  private"  did  not  refer  to  a  local  purpose  is  manifest,  for  no 
one  has  ever  considered  that  a  railroad  was  a  matter  of  local  as  dis- 
tinguished from  state  concern;  (6)  Duanesburgh  v.  Jenkins  (1874)  57 
N.  Y.  177,  in  which  a  court  of  concurrent  jurisdiction  with  the  Court  of 
Appeals  expressly  repudiated  even  the  doctrine  of  the  Batchellor  case; 
(Horton  v.  Town  of  Thompson  (1878)  71  N.  Y.  513  might  have  been 
cited  as  reaffirming  the  unrelated  and  certainly  highly  questionable  doc- 
trine of  the  Batchellor  case);  (7)  Atkins  v.  Town  of  Randolph  (1858)  31 
Vt.  226,  which  did  not  involve  the  authority  of  the  legislature  to  impose  a 
debt  for  a  local  purpose,  for  it  is  clear  that  whatever  administrative  agency 
may  be  necessary  for  enforcing  a  state-wide  statute  regulating  the  sale 
of  liquors  could  not  be  called  a  matter  of  local  concern,  nor  did  the 
court  so  refer  to  it;  (8)  State  v.  Tappan  (1872)  29  Wis.  664,  which  is 
wholly  out  of  point  for  the  reason  that  military  bounties  are  obviously 
not  a  matter  of  local  concern,  and  for  the  further  reason  that  the  opinion 
turned  largely  upon  the  application  of  a  provision  of  the  state  constitu- 
tion requiring  uniformity  of  taxation. 

Judge  Cooley  (Principles  of  Constitutional  Law,  379)  cites  in  support 
of  this  doctrine:  (1)  Howell  v.  Bristol  (Ky.  1871)  8  Bush,  493,  which 
invalidated  an  act  that  merely  authorized  the  council  to  assess  the  cost 
of  street  improvements  in  a  single  street  against  the  property  owners, 
while  in  other  streets  such  assessments  could  be  made  only  on  a  petition 
of  such  owners,  the  ground  advanced  being  that  this  was  inequality  of 
taxation  and  deprived  the  property  owners  of  property  without  due  pro- 
cess of  law;  no  question  of  compelling  the  city  to  incur  a  debt  against 
its  will  was  raised ;  and  in  any  case  streets  are  not  ordinarily  regarded 
as  a  matter  of  local,  as  distinguished  from  state,  concern;  (2)  Washing- 
ton Ave.  (1871)  69  Pa.  St.  352,  which  likewise  contained  no  expression 
touching  upon  the  authority  of  the  legislature  to  impose  a  debt  for  a 
local  purpose,  but  held  invalid  a  statute  that  laid  a  special  assessment 
upon  individual  property  owners  not  in  accordance  with  measurable  special 
benefits  on  the  ground  of  inequality  of  taxation;  (3)  Hasbrouck  v.  Mil- 
waukee (i860)  13  Wis.  42,  which  involved  no  question  of  a  mandatory 
tax  for  a  local  purpose,  the  act  under  review  being  not  compulsory  but 
permissive,  while  certainly  such  a  matter  as  a  harbor  improvement  can 
scarcely  be   regarded  as  primarily  local   in  character. 

Judge  Dillon  (Municipal  Corporations  (5th  ed.)  I,  §  120)  asserts  that 
this  doctrine  is  "in  accordance  with  the  weight  of  judicial  expression 
on  the  subject."  In  support  of  this  view  he  refers  generally  to  cases 
cited  by  him  under  §§  111-112.  An  examination  of  the  cases  there  men- 
tioned discloses  no  case  in  point  in  addition  to  those  already  referred 
to  here. 

22  (1878)   50  Md.  574- 
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lands    for   park    purposes.      Referring   to    this    requirement    the 
court  declared:23 

"The  power  of  the  Legislature,  to  pass  a  mandatory  law  of 
this  character,  cannot  be  doubted,  since  the  decision  of  Pumphrey 
v.  The  Mayor  and  City  Council  of  Baltimore,  47  Md.,  146.  In 
that  case  an  Act  of  the  Legislature,  directing  and  requiring  the 
Mayor  and  City  Council  to  acquire  and  maintain  as  a  public 
highway  a  bridge,  known  as  'Harman's  bridge,'  was  held  to  be 
constitutional  and  valid.  The  reason  and  doctrine  of  this  case 
will  equally  apply  to  the  acquisition  of  a  public  square  or  park." 

In  other  words,  it  will  be  noted,  the  court  either  regarded  a 
park  to  be  of  the  same  nature  as  a  public  highway,  the  duty  of 
maintaining  which,  being  a  matter  of  state  concern,  may  be 
imposed  upon  the  local  corporation,  or  else  made  no  distinction 
whatever  between  the  authority  of  the  legislature  to  impose  a 
financial  burden  for  a  local  purpose  and  its  authority  to  impose 
such  a  burden  for  a  state  purpose.  In  either  view — and  the 
opinion  does  not  disclose  which  was  held  by  the  court — the 
doctrine  of  this  case  is  wholly  irreconcilable  with  that  of  the 
Michigan  cases  above  referred  to. 

In  1870  the  legislature  of  the  State  of  Pennsylvania  passed 
an  act  which  named  the  members  of  a  commission  vested  with 
authority  to  construct  in  the  City  of  Philadelphia  a  colossal  city 
hall.  This  commission  was  empowered  to  requisition  the  city 
council  for  the  funds  necessary  to  carry  on  this  undertaking.  In 
the  state  constitution  of  1873  there  was  incorporated  a  clause 
that  was  aimed  to  protect  municipal  corporations  against  such 
legislation  as  this.  But  in  the  case  of  Perkins  v.  Slack-*  the 
court  refused  to  hold  that  this  provision  operated  to  curtail  the 
powers  of  this  previously  constituted  commission.  Nowhere  in 
the  course  of  the  majority  opinion  was  any  doubt  expressed  as 
to  the  power  of  the  legislature,  in  the  absence  of  specific  con- 
stitutional restriction,  to  compel  the  city  to  incur  a  debt  of  this 
kind ;  and  even  Judge  Paxson,  who,  with  Judge  Sharswood, 
dissented  from  the  opinion  of  the  majority  as  to  the  effect  of  the 
provision  contained  in  the  subsequently  adopted  constitution,  de- 

Bp.  581.  It  ought  to  be  said  that  the  act  was  attacked  chiefly  upon 
the  ground  that  it  contained  more  than  one  subject,  and  that  not  clearly 
expressed  in  its  title.  It  was  also  assailed  upon  the  ground  that  its  sev- 
eral parts  were  conflicting,  since  in  one  section  it  appeared  to  vest  in 
the  mayor  and  council  a  discretion  as  to  the  acquisition  of  the  lands, 
while  in  another  section  it  made  this  acquisition  compulsory. 

"(1878)  86  Pa.  St.  270. 
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clared  :25  "Whatever  we  may  think  of  its  wisdom,  no  one  at 
the  present  day  doubts  the  legality  of  the  Act  of  the  5th  of 
August,  1870."26 

Again  in  the  Oregon  case  of  David  v.  Portland  Water  Com- 
mittee,21 the  legislature  had  conferred  upon  a  committee  designated 
in  the  act  the  authority  to  issue  bonds  in  the  name  of  the  City 
of  Portland  for  the  purchase  of  property  and  the  construction 
of  a  municipal  waterworks.  The  main  ground  of  objection  that 
was  raised  to  this  act  was,  as  stated  by  the  court,  "that  the 
legislature  had  no  power  to  compel  the  authorities  to  enter  into 
contract  to  make  the  improvement,  or  to  authorize  the  committee 
to  issue  bonds  in  its  name,  and  make  it  liable  for  their  payment." 
Said  the  court  in  the  course  of  the  opinion  rendered  :28 

"If  the  contracts  were  of  a  'private  character,'  the  legislature 
could  not  provide  that  the  town  should  enter  into  them  against 
its  will.  In  all  that  class  of  cases  cited  by  the  respondent's  counsel, 
where  the  authority  has  been  denied,  the  decisions  have  been 
placed  upon  the  ground  that  the  power  attempted  to  be  exercised 
related  to  a  private  affair  of  the  corporation.  This  class  of 
decisions  has  in  some  instances  undertaken  to  draw  the  lines 
between  powers  which  are  governmental  in  their  nature,  and  those 
which  relate  to  local  convenience  for  the  citizen,  and  to  place 
those  relating  to  water,  gas  and  public  parks,  on  the  quasi  private 
side  of  the  corporation;  and  the  respondent's  counsel  strenuously 
insist  that  these  subjects  per  se  relate  to  private  affairs.  I  doubt 
whether  such  is  the  rule.     *     *     * 

"Public  parks,  gas,  water  and  sewage  in  towns  and  cities  may 
ordinarily  be  classed  as  private  affairs,  but  they  often  become 
matters  of  public  importance ;  and  when  the  legislature  determines 
that  there  is  a  public  necessity  for  their  use  in  a  certain  locality, 
I  do  not  think  that  they  can  be  designated  as  mere  private  affairs. 
This  is  a  relative  question.  Take  the  case  at  bar.  The  City  of 
Portland  needs  a  supply  of  water.  It  has  to  be  brought  from 
some  place  outside  of  the  city.  The  matter  is  presented  to  the 
legislature,  and  it  determines  that  it  is  a  matter  of  public  nec- 
essity; that  steps  should  be  taken  to  insure  to  the  city  wholesome 
water  at  cheap  rates;  and  can  it  be  claimed  that  it  is  a  mere 
private  affair,  and  the  legislature  had  no  authority  to  interfere 
with  it?"  

"p.  282. 

^See  also  the  case  of  San  Francisco  v.  Canavan  (1872)  42  Cal.  541, 
where  the  authority  of  the  legislature  to  create  a  state-appointed  com- 
mission vested  with  power  to  construct  a  city  hall  for  San  Francisco  was 
upheld.  Here,  however,  the  commission  was  not  clearly  vested  with 
power  to  saddle  a  debt  upon  the  city. 

"(1886)   14  Ore.  98. 

^pp.  122-124. 
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Here,  it  will  be  noted,  the  court,  referring  to  certain  of  the 
cases  which  we  have  had  under  discussion,29  seemed  to  admit  that 
the  legislature  could  not  compel  a  municipal  corporation  to  incur 
a  debt  for  a  local  or  private  affair;  and  the  argument  of  the 
court  was  directed  to  showing  that  a  waterworks  was  not  always 
to  be  classed  as  such  an  affair.  In  answer  to  this  it  need  only 
be  said  that  in  the  vast  majority  of  cases  in  which  this  question 
has  been  raised  in  one  connection  or  another,  waterworks  have 
been  held  to  be  "private  or  local"  rather  than  "public  or  govern- 
mental." There  was  certainly  nothing  that  was  essentially  peculiar 
about  the  problem  of  supplying  water  to  the  city  of  Portland 
— nothing  that  enabled  the  court  to  differentiate  such  a  function 
as  to  this  city  from  the  same  function  as  to  any  other  city.  It 
would  seem,  therefore,  that  in  any  view  of  the  matter  the  court's 
admission  that  the  legislature  could  not  require  a  city  against 
its  will  to  enter  into  contract  for  a  private  (or  local)  purpose 
was  wholly  without  practical  significance.  For  if  the  construction 
and  maintenance  of  waterworks  are  to  be  classed  among  the 
functions  which  a  city  undertakes  as  an  agent  of  the  state  govern- 
ment, it  is  difficult  to  conceive  of  any  function  that  would  fall 
within  the  court's  concept  of  the  term  "private  or  local."  In 
view  of  this  fact,  it  is  perhaps  not  too  much  to  say  that  this  case 
lends  support  to  the  doctrine  that  the  legislature  may  compel 
a  municipal  corporation  to  incur  a  debt  for  a  purpose  that  is 
commonly  at  least  regarded  as  primarily  local  in  character. 

From  this  brief  review  of  the  limited  number  of  cases  on 
this  subject  it  seems  fair  to  conclude  that  decisions  for  and 
against  the  doctrine  that  the  legislature  may  not  impose  upon  a 
municipal  corporation  a  debt  for  a  local  purpose  are  about  equally 
divided.  It  is  worthy  of  remark,  however,  that  so  eminent  an 
authority  as  Judge  Dillon  has  unqualifiedly  endorsed  the  doctrine 
of  the  Michigan  park  commission  cases.30  Some  further  examina- 
tion, therefore,  of  the  reasonableness  of  this  doctrine  and  some 
inquiry  into  the  effect  which  its  application  would  have  upon  the 

^Such  as  the  Michigan  and  Illinois  cases,  and  especially  to  Atkins  v. 
Randolph  (1858)  31  Vt.  226,  which  can  scarcely  be  construed  to  have  been 
in  point.     See  note  21,  supra. 

Municipal  Corporations  (5th  ed.)  I,  §  120.  He  says:  "The  judgment  of 
this  able  court  in  the  Detroit  Park  Case,  as  well  as  the  argument  of  the 
eminent  judge  in  the  opinion  by  which  it  is  supported,  is,  under  the  facts, 
as  applied  to  a  strictly  local  park,  in  the  author's  judgment  not  only 
sound,  but  it  is  in  accordance  with  the  weight  of  judicial  expression  on 
the  subject."  As  to  the  "weight  of  judicial  expression,"  see  comment 
on  this  assertion  in  note  21,  supra. 
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relation  subsisting  between  the  city  and  the  State  appear  to  be 
not  unwarranted. 

In  the  first  place,  then,  this  doctrine  declares  that  the  municipal 
corporation  itself  is  by  laws  of  this  character  deprived  of  property 
without  due  process  of  law.  Let  it  be  noted,  however,  that,  where 
the  law  merely  compels  the  corporation  to  impose  a  tax  for  a 
specific  local  purpose,  the  corporation  becomes  possessed  of  the 
property  in  question — namely,  the  fund  accruing  from  the  col- 
lection of  the  tax — only  under  the  authority  of  the  same  law 
by  which  it  is  asserted  that  it  is  deprived  of  property  without 
due  process.  In  the  absence  of  the  law,  or  at  least  of  a  law 
authorising  the  tax,  the  corporation  could  not  take  possession 
of  the  property  at  all.  Is  not  this  strange  doctrine?  Can  it 
be  asserted  that  a  law  which  vests  in  a  person  authority  to  acquire 
title  to  property,  which  title,  in  the  absence  of  such  law,  he  could 
not  have  acquired  at  all  because  of  want  of  legal  capacity,  deprives 
him  at  the  same  moment  of  that  property  without  due  process  of 
law,  because,  forsooth,  a  condition  or  limitation  as  to  his  use 
of  the  property  is  incorporated  into  the  law?  Can  a  person  be 
deprived  of  property  which  he  does  not  possess  prior  to  the 
act  of  deprivation? 

And  even  if  it  be  conceded  that  a  law  may  create  in  a  person, 
or  authorize  him  to  take,  title  to  property  and  at  the  same  time 
operate  to  deprive  him  of  that  property,  is  it  not  questionable 
whether,  in  any  view  of  the  matter,  it  can  be  said  that  here  is 
lack  of  due  process  of  law?  In  the  case  of  a  law  compelling 
the  imposition  of  a  tax  for  a  specific  local  purpose  the  municipal 
corporation  becomes  possessed  of  a  title  to  the  property  in  the 
tax  fund  which,  for  lack  of  a  more  appropriate  term,  may  perhaps 
be  called  "incomplete."  By  this  it  is  not  meant  that  the  title  of 
the  corporation  is  in  any  sense  defective  but  only  that  it  is  subject 
to  a  specific,  and  in  this  instance  a  very  far-reaching,  limitation. 

Even  in  the  case  of  private  persons  instances  of  the  acquire- 
ment of  "incomplete"  titles  to  property  are  by  no  means  unknown. 
Such,  for  example,  is  the  title  of  a  person  to  real  property  pur- 
chased subject  to  a  limitation  in  regard  to  the  character  or  use 
of  any  building  that  may  be  erected  upon  the  land.  Such,  again, 
is  the  title  which  a  trustee  accepts  to  either  realty  or  personalty — 
a  title  that  is  not  infrequently  subject  to  many  limitations  and 
which  is  always  subject  to  the  condition  that  it  shall  be  used 
for  the  specific  benefit  of  the  cestui   que  trust.     The  principle 
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upon  which  the  acquisition  of  titles  to  property  subject  to  con- 
ditions or  limitations  is  founded  is  firmly  fixed  in  the  law  of 
property  and  of  trusts.  Can  it  be  successfully  contended  that  a 
statute  which  compels  a  person  to  use  his  property  in  accordance 
with  such  limitations  as  are  clearly  expressed  in  the  title  which 
he  acquires  is  an  act  that  deprives  him  of  property  without  due 
process  of  law?  Let  us  suppose,  for  illustration,  that  persons 
have  purchased  lots  in  a  certain  section  of  a  city  under  a  provision 
expressed  in  their  deeds  of  conveyance  to  the  effect  that  only 
residences  shall  be  erected  upon  the  lots.  Let  us  suppose  that 
the  legislature  subsequently  enacts  this  limitation  into  law.  Could 
it  be  asserted  that  the  legislature  thus  deprived  these  lot-owners 
of  property  without  due  process  of  law? 

Now  in  the  case  of  municipal  corporations  greater  or  less 
"incompleteness"  characterizes  the  title  to  nearly  all  the  property 
of  which  such  a  corporation  is  possessed.  This  is  merely  to  say 
that  a  municipal  corporation  possesses  nearly  all  of  its  property 
subject  to  certain  limitations  and  conditions.  As  an  illustration 
of  this  fact  reference  need  be  made  only  to  a  single  limitation 
that  is  practically  all-pervading.  Thus  the  rule  is  sometimes 
laid  down  that  property  which  a  municipal  corporation  holds  in 
its  "private"  capacity  is  subject  to  either  voluntary  or  involuntary 
alienation  without  legislative  assent;  but  that  property  used  for  a 
public  or  governmental  purpose  is  not  so  subject  to  alienation.31 
It  is  to  be  remarked,  however,  that  in  this  class  of  cases  the  courts 
have  put  an  exceedingly  narrow  construction  upon  the  term 
"private,"3-  with  the  result  that  in  any  candid  view  it  must  be 

"Goodnow.   Municipal  Home  Rule,  210. 

"Thus,  from  the  point  of  view  of  these  cases,  parks  are  regarded  as 
"public"'  property.  State  v.  Woodward  (1850)  23  Vt.  92;  Brooklyn  Park 
Commissioners  v.  Armstrong  (1871)  45  N.  Y.  234.  So  also  are  taxes  or 
claims  for  taxes,  no  matter  for  what  purpose  they  may  have  been  levied. 
Egerton  v.  Third  Municipality  of  New  Orleans  (1846)  1  La.  Ann.  435; 
Brown  v.  Gates  (1879)  15  W.  Va.  131;  Municipality  No.  3  v.  Hart  (1851)  6 
La.  Ann.  570;  Peterkin  v.  New  Orleans  (1875)  Fed-  Cas.  No.  11,026.  So 
also  is  the  part  of  a  piece  of  land  which,  though  the  whole  was  granted  as 
a  site  for  a  court-house,  was  nevertheless  leased  for  revenue.  Police 
Jury  v.  Foulhouze  (1878)  30  La.  Ann.  64.  So  also  is  land  dedicated  for 
use  as  a  city  market.  State  v.  Tiedemann  (1879)  69  Mo.  306;  Abercrombie 
v.  Ely  (1875)  60  Mo.  23.  So  also  are  waterworks.  New  Orleans  v. 
Morris  (1881)  105  U.  S.  600;  Huron  Water  Works  Co.  v.  Huron  (1895) 
7  S.  D.  9;  Lake  County  Water  &  Light  Co.  v.  Walsh  (1902)  160  Ind.  32. 
So  also  is  a  court-house  or  jail.  Police  Jury  v.  Michel  (1849)  4  La.  Ann. 
84.  So  also  are  "ground  rents  to  which  the  legislature  had  given  destina- 
tion or  appropriation,  as  a  portion  of  the  permanent  revenue  of  the  city 
to  enable  the  city  to  exercise  its  powers  of  police  and  government." 
New  Orleans  &  C.  R.  Co.  v.  Municipality  No.  1    (1852)   7  La.  Ann.   148; 
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admitted  that  a  municipal  corporation  is  ordinarily  possessed  of 
very  little  property  which  it  may,  without  legislative  sanction, 
dispose  of  at  will.33     Indeed,  the  weight  of  authority  supports 

Klein  v.  New  Orleans  (1878)  99  U.  S.  149-  So  also  are  hospitals. 
Davenport  v.  Insurance  Co.  (1864)   17  la.  276. 

Recognizing  the  fact  that  a  municipal  corporation  ordinarily  possesses 
little,  if  any,  property  that  may  be  regarded  as  strictly  "private"  in 
character — that  is,  property  that  is  not  charged  with  any  public  trust 
or  use — the  courts  in  a  number  of  cases  have  flatly  declared  that  a 
judgment  against  a  municipal  corporation  may  not  be  executed  under 
the  common  writ  of  fieri  facias  upon  any  of  the  property  of  such  a  cor- 
poration, but  may  be  satisfied  only  through  the  process  of  mandamus  com- 
pelling the  levy  and  collection  of  taxes  sufficient  to  discharge  the  judg- 
ment. See  Chicago  v.  Hasley  (1861)  25  111.  485;  King  v.  McDrew  (1863) 
31  111.  418;  Kinmundy  v.  Mahan  (1874)  72  111.  462;  Cumberland  County 
v.  Edwards  (1875)  76  111.  544;  City  of  Morrison  v.  Hinkson  (1877)  87 
111.  587;  City  of  Pekin  v.  McMahon  (1895)  154  111.  141;  Hoopson  v. 
Morris  (1886)  21  111.  App.  307;  Board  of  Education  v.  Hoag  (1886) 
21  111.  App.  588;  Canton  v.  Dewey  (1897)  71  111.  App.  346;  Emery 
County  v.  Burresen  (1896)  14  Utah,  328;  Gilman  v.  Contra  Costa 
County  (1857)  8  Cal.  52;  Emeric  v.  Gilman  (1858)  10  Cal.  404;  Sharp 
v.  Contra  Costa  County  (1867)  34  Cal.  284;  Alden  v.  County  of  Alameda 
(1872)  43  Cal.  270.  In  other  words,  the  doctrine  of  these  cases  is  that 
the  property  of  a  municipal  corporation  is  completely  immune  against 
involuntary  alienation  by  seizure  and  a  sale  upon  execution.  At  least 
one  eminent  commentator  has  asserted  that  this  is  the  general  rule 
applied.  Freeman  on  Executions  (3d  ed.)  I,  §  22.  But  it  seems  highly 
questionable  whether  this  assertion  is  justified.  See  cases  cited  in  note  2>2» 
supra. 

33It  has  been  held  in  a  few  cases  that  a  municipal  corporation  may, 
without  legislative  sanction,  dispose  of  personal  property  which  it  pos- 
sesses in  the  form  of  railway  or  other  public  service  corporation  bonds. 
Shannon  v.  O'Boyle  (1875)  51  Ind.  565,  extending  the  doctrine  of  Com- 
missioners of  Tippecanoe  County  v.  Reynolds  (1873)  44  Ind.  509,  where 
the  question  of  such  authority  in  the  legislature  was  not  specifically  raised 
or  discussed.  The  later  case  referred  to  such  property  as  the  "personal 
property  of  the  corporation,  of  a  private  nature."  In  Semmes  v.  Columbus 
(1856)  19  Ga.  471,  such  authority  was  upheld  under  the  general  charter 
power  of  the  city  to  make  contracts,  but  no  reference  was  made  to  the 
character  of  the  property.  Under  the  rule  laid  down  in  this  case  the  city 
could  apparently  alienate  any  of  its  property — a  doctrine  which  is  abso- 
lutely opposed  to  the  weight  of  authority. 

It  has  been  held,  also,  that  a  municipal  corporation  may  voluntarily 
alienate  property  acquired  for  a  public  purpose  but  not  actually  so  used. 
Beach  v.  Haynes  (1840)  12  Vt.  15;  Konrad  v.  Rogers  (1888)  70  Wis. 
492;  Warren  County  v.  Patterson  (1870)  56  111.  HI.  On  like  principle  a 
municipal  corporation  may  sell  property  which  has  ceased  to  be  used 
for  a  public  purpose.  Kings  County  Ins.  Co.  v.  Stevens  (1886)  101 
N.  Y.  411,  where  the  right  to  sell  property  in  a  closed  street,  the  city 
being  the  owner  of  the  fee,  was  sustained ;  Ogden  City  v.  Water  Works 
&  Irrigation  Co.  (1904)  28  Utah,  25,  where  the  question  was  of  authority 
to  lease  abandoned  waterworks. 

Involuntary  alienation  through  the  process  of  execution  upon  a  judg- 
ment has  been  sustained  against  property  in  a  market  bazaar,  which  the 
court  distinguished  from  property  in  a  market  for  the  sale  of  comestibles 
on  the  ground  that  the  latter  was  established  for  a  governmental  purpose 
under  the  police  power,  while  the  former  was  established  for  revenue 
purposes  solely  and  apparently  without  legal  competence  on  the  part  of 
the  city.  New  Orleans  v.  Morris  (1877)  Fed.  Cas.  No.  10,182;  Ibid. 
(1877)   Fed.  Cas.  No.  10,183.     So.  also,  in  this  class  of  "private"  property 
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the  proposition  that  a  municipal  corporation  may  not,  without 
express  grant  of  power  from  the  legislature,  even  lease  to  another 
such  property  as  that  which  is  devoted  to  the  maintenance  of  a 
public  utility.34  Reference  is  here  made  to  this  very  general 
limitation  upon  the  title  of  municipal  corporations  in  their  prop- 
erty not  for  the  purpose  of  discussing  it  as  such,  but  simply  for 
the  purpose  of  showing  that,  as  to  most  of  its  property,  such  a 
corporation  is  not  possessed  of  complete  title  comparable  to  the 
title  which  private  persons  hold  in  most  of  their  property.  For 
among  the  elements  of  the  ordinary  title  nothing  is  more  funda- 
mental than  the  right  to  transfer  and  convey  such  title  at  will, 
or  to  lease  the  property  held  under  such  title. 

Now  as  to  the  property  that  a  municipal  corporation  possesses 
in  the  form  of  a  fund  arisen  out  of  taxes  levied  for  a  specific 
purpose,  the  limited  character  of  the  corporation's  title  is  obvious. 
It  comes  into  ownership  of  the  property  only  for  a  specific  pur- 
pose. This  is  the  full  extent  of  its  title.  How  can  it  be  con- 
tended, then,  that  a  law  which  requires  the  corporation  to  dis- 
pose of  this  property  for  the  only  purpose  for  which  it  is  held 
deprives  the  corporation  of  property  without  due  process  of 
law?  The  only  rights  in  this  property  of  which  the  corporation 
can  claim  to  be  deprived  by  such  a  law  are  rights  of  which  the 
corporation  is  not  possessed  under  its  title.  Can  it  be  maintained 
that  a  person  may  be  deprived  without  due  process  of  law  of 
something  which  he  does  not  possess? 

for  this  purpose  is,  in  California,  "beach  and  water  lot  property"'  granted 
by  the  State  for  no  public  purpose  but  with  express  authority  to  sell  or 
lease.  Smith  v.  Morse  (1852)  2  Cal.  524;  Holladay  v.  Frisbie  (i860) 
15  Cal.  631.  So,  also,  are  "amounts  due  from  two  of  the  city  street 
railways  as  a  bonus  for  privileges  granted,"  on  the  theory  that  these 
funds  were  "not  any  portion  of  the  regular  revenue  of  the  city."  but 
are  the  "purchase  price  of  property  which  the  city  has  sold :"  and  also 
the  interest  of  the  city  in  certain  sugar-shed  warehouses,  which  the  court 
put  in  the  same  category  as  the  market  bazaar  above  mentioned.  Hart 
v.  New  Orleans  (C.  C.  1882)  12  Fed.  292.  So.  also,  are  the  bonds  of  a 
public  utility  corporation.  New  Orleans  V.  Home  Ins.  Co.  (1871)  23  La.  Ann. 
61.  See  also  Birmingham  v.  Rumsey  (1879)  63  Ala.  352,  where  no  specific 
property  was  designated  as  "private"  but  only  the  general  rule  laid 
down.  See  also,  as  containing  expressions  of  opinion  on  this  point, 
Darlington  v.  The  Mayor  (1865)  31  N.  Y.  164;  Leonard  V.  Brooklyn 
(1877)  7i  N.  Y.  498;  3  Dillon,  Municipal  Corporations  (5th  ed.)  §  991. 

MNew  Albanv  Water  Works  v.  Louisville  Banking  Co.  (1903)  122 
Fed.  776;  Ogden  City  v.  Bear  Lake  etc.  Water  Works  Co.  (1898)  16  Utah, 
440.  But  see  Baily  v.  Philadelphia  (1898)  184  Pa.  St.  594.  where  the 
authority  of  the  city  to  lease  its  gas  works  was  sustained.  In  this  case 
the  court  expressed  strongly  the  view  that  the  city  had  this  power  be- 
cause the  property  in  its  gas  works  was  possessed  in  its  private  or  business 
capacity :  but  this  view  was  expressed  as  dictum,  for  the  court  found  that 
"the  right  of  alienation  is  given  in  express  words  in  the  charter." 
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In  what  has  been  said  above  reference  has  been  made  especially 
to  those  instances  in  which  the  law  takes  the  form  of  compelling 
the  municipal  corporation  to  levy  a  tax  for  a  local  purpose.  In 
some  instances,  however,  the  form  of  the  law  is  such  as  merely 
to  require  the  city  to  enter  into  contract  or  incur  a  debt  or  make 
an  appropriation  for  a  local  purpose.  In  ultimate  analysis  all 
of  these  statutory  forms  are  identical  in  effect.  If,  for  example, 
the  legislature  passes  a  law  requiring  a  municipality  to  enter  into 
a  contract  or  incur  a  debt,  and  if  the  debt  in  question  is  large, 
practical  exigencies  will  ordinarily  require  the  issue  of  bonds 
for  the  purpose.  These  bonds,  except,  perhaps,  in  the  case  of 
a  revenue-producing  enterprise,  must  be  liquidated  out  of  taxes 
to  be  levied.  In  this  case  the  law  is  practically  identical  in  all 
respects  with  a  law  requiring  the  imposition  of  a  tax  for  the 
purpose  in  question ;  and  the  arguments  advanced  above  in  respect 
to  the  inapplicability  of  the  principle  of  due  process  of  law  would 
seem  to  be  equally  pertinent.  In  the  case  of  a  revenue-producing 
enterprise  the  more  usual  practice  is  to  pledge  the  general  credit 
of  the  corporation  for  the  payment  of  the  interest  on,  and  prin- 
cipal of,  the  bonds  issued;  in  which  case  resort  may  have  to  be 
made,  and  in  practice  often  is  made,  to  the  taxing  power.  On  the 
other  hand,  if  the  more  modern  and  exceptional  plan  is  followed 
of  securing  the  bonds  only  by  a  pledge  of  the  net  income  derived 
from  the  enterprise  and  by  a  mortgage  on  the  property  acquired 
for  this  specific  purpose,  then  it  is  difficult  to  see  how  the  city 
itself  can  be  held  to  be  deprived  of  any  property  whatever  either 
with  or  without  due  process  of  law.  The  city  has  merely  been 
compelled  to  acquire  title  to  property,  and  to  mortgage  this  prop- 
erty to  those  who  have  voluntarily  purchased  its  bonds.  There  is 
no  possibility  that  the  city  may  ever  be  called  upon  to  expend 
any  amount  of  its  tax  funds  or  other  revenue  in  liquidation  of 
these  bonds.  It  is  true  that  it  is  forced  to  part  with  property  to 
pay  the  interest  and  principal,  but  only  with  such  property  as  the 
enterprise  itself  produces. 

In  case  the  debt  thus  compulsorily  imposed  by  the  legislature 
is  small,  it  may  be  that  it  can  be  met  by  an  appropriation  out  of 
current  revenue — that  is,  out  of  funds  possessed  by  the  corporation 
for  general  municipal  purposes.  Or  it  may  be  that  the  law  simply 
mandates  the  making  of  an  appropriation,  such,  for  example,  as 
the  appropriation  of  a  specific  salary  for  an  officer  whose  func- 
tions are  distinctly  local  and  municipal  in  character.     It  may  be 
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somewhat  plausibly  urged  that  legislation  of  this  kind  certainly 
deprives  the  corporation  of  property  which  it  already  possesses; 
for  although  it  be  admitted  that  the  title  which  a  municipal 
corporation  possesses  in  property  in  the  form  of  funds  for  general 
municipal  purposes  is  subject  to  certain  limitations,  it  may,  never- 
theless, be  argued  that  the  title  is  not,  at  the  time  of  its  acquire- 
ment, limited  by  the  mandatory  requirement  imposed  by  the  sub- 
sequently enacted  law  in  question. 

Such  an  argument  is  plausible  but  specious.  Municipal  cor- 
porations are,  as  to  the  amount  of  property  which  they  may 
acquire  by  taxation,  everywhere  and  at  all  times  limited  to  the 
legitimate  needs  of  the  corporation  in  the  maintenance  of  the 
government.  Even  where  such  limitation  is  not  imposed  by  express 
statutory  provision  it  would  seem  that  it  is  imposed  by  the  operation 
of  the  principle  of  no  taxation  for  a  private  purpose — a  principle 
which,  whatever  may  be  its  constitutional  basis,  is  now  firmly 
established  in  the  body  of  our  constitutional  law.  It  is  not  to  be 
supposed  that  the  courts  would  permit  such  a  corporation  to  levy 
and  collect  taxes  in  excess  of  corporate  requirements,  since  the 
excess  funds  so  acquired,  if  not  used  for  municipal  purposes, 
could  only  be  hoarded  in  the  treasury  or  used  for  purposes  of 
private  investment.  Neither  of  these  purposes  can  reasonably 
be  held  to  be  a  public  purpose.35  In  theory,  therefore,  even  a  small 
additional  expenditure  required  by  the  legislature  necessitates  an 
increase  in  the  tax  levy,  although  in  practice  this  may  not  be 
conspicuously  apparent  for  the  reason  that  it  is  impossible  to 
strike  a  perfectly  exact  balance  between  prospective  revenues 
and  prospective  expenditures.  On  the  other  hand,  it  may  be 
remarked  that  in  many  cities  it  is  comparatively  easy  to  determine 
the  portion  of  the  tax  rate  that  owes  its  origin  to  an  aggregate 
of  numerous  small  appropriations  that  are  required  by  the  law. 
It  seems  patent,  therefore,  that  there  is  in  principle  no  material 
difference  whatever  between  a  law  that  directs  the  levy  of  a  tax 
for  a  local  purpose  and  a  law  that  compels  a  city  to  incur  a  small 
debt  or  to  make  a  small  appropriation  for  such  a  purpose.  In 
any  consideration  of  the  constitutional  status  of  statutes  of  the 
latter  class  we  are,  in  consequence,  brought  back  to  the  same 
proposition  propounded  above:    Can  it  be  said  that  a  municipal 

"Sinking  funds,  of  course,  stand  upon  a  wholly  different  basis.  So, 
also,  do  contingent  funds,  which,  although  they  may  or  may  not  be  used, 
are  manifest  necessities,  and  are  clearly  created  for  governmental  pur- 
poses. 
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corporation  is  deprived  of  property  without  due  process  of  law 
where  the  corporation  takes  possession  of  the  property  in  question 
only  for  the  specific  purpose  designated  in  the  law? 

It  may  be  urged,  however,  that  in  the  cases  in  which  this 
doctrine  has  been  announced  the  courts  really  intended  to  declare 
that  it  was  the  taxpayers,  and  not  the  corporation,  who  were  de- 
prived of  their  property  without  due  process  of  law.  Certain  it  is 
that  in  the  opinion  expressed  in  the  Michigan  park  commission  cases 
it  is  difficult  to  ascertain  whether  the  court  had  in  mind  the 
property  rights  of  the  corporation  or  of  the  taxpayers.36  But 
even  though  it  be  conceded  that  reference  was  made  primarily 
to  the  taxpayer's  right  of  protection,  it  is  quite  impossible  to 
analyze  the  logic  of  judicial  reasoning  upon  which  the  doctrine 
in  question  may  be  sustained.  From  the  taxpayer's  viewpoint 
the  tax  imposed  by  such  a  law  is  a  tax  for  a  public  purpose — 
public,  it  is  true,  only  as  to  the  locality.  It  is  not  contended  that 
the  municipal  corporation  itself,  acting  under  authorization  instead 
of  under  mandate  of  the  law,  could  not  levy  and  collect  the  tax 
in  question.  But,  as  far  as  the  rights  of  the  taxpayer  are  con- 
cerned, is  it  not  immaterial  whether  the  payment  of  the  tax  is 
required  by  the  State  itself  or  by  the  municipality  under  authority 
conferred  by  the  State?  In  either  case  he  parts  with  some  of  his 
property  to  the  corporation.  In  either  case  the  community  enjoys 
the  benefit  of  the  expenditure  of  the  fund  collected  for  the  local 
public  purpose.  It  surely  cannot  reasonably  be  said  that  the 
rule  arises  out  of  the  fact  that  the  taxpayer  individually  or  the 
taxpayers  as  a  class  have  the  power,  through  the  medium  of  the 
ballot,  to  prevent  the  levy  of  the  tax  by  the  corporation  but  lack 
this  power  of  prevention  where  the  tax  is  required  by  the  State. 
The  taxpayer  individually  may  not  be  a  voter  at  all.  Collectively 
the  taxpayers  may  not  constitute  a  majority  of  the  municipal 
voters.  And  there  is  certainly  in  the  United  States  no  principle 
established  either  in  constitutional  law  or  in  general  practice  to 
the  effect  that  a  tax  may  be  imposed  only  with  the  consent  of  a 
majority  of  the  taxpaying  class.  The  difference  between  the  in- 
fluence of  this  class  over  municipal  authorities  endowed  with 
the  taxing  power  and  their  influence  over  state  authorities  is 
merely  a  matter  of  variable  and  unmeasurable  degree.  Can  a 
fundamental  rule  of  law  be  predicated  upon  a  difference  so  vague 
and  intangible  in  character  as  this?     Indeed,  it  is  not  easy  to 

w Supra,  p.  410. 
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see  how  the  rights  of  taxpayers  are  in  any  wise  adversely  affected 
by  such  legislation.  How,  then,  can  it  be  asserted  that  a  tax 
levied  by  one  public  authority — the  State — deprives  them  of  prop- 
erty without  due  process  of  law,  although  the  same  tax  levied 
by  another  public  authority — the  municipal  corporation — would 
be  open  to  no  constitutional  objection  whatever? 

From  the  foregoing  analysis  it  seems  not  unreasonable  to  con- 
clude that,  whether  we  consider  the  property  rights  of  municipal 
corporations  or  of  the  municipal  taxpayers,  the  doctrine  laid  down 
in  the  Michigan  cases  and  sanctioned  by  Judge  Dillon  certainly 
rests  upon  a  somewhat  strained  construction,  if  not  in  fact  upon 
a  wholly  arbitrary  application  of  the  constitutional  guarantee  of 
due  process  of  law.  By  this  it  is  not  meant  to  declare 
that  a  constitutional  restriction  forbidding  the  legislature  to 
require  a  municipal  corporation  to  levy  a  tax  or  incur  a  debt 
for  a  local  purpose  would  not  in  many  aspects  of  the  matter 
be  eminently  salutary  and  wise.  There  is  little  question  but  that 
under  such  a  limitation  municipal  corporations  in  the  United  States 
would  have  enjoyed,  as  in  some  States  they  have  enjoyed,37  a 
degree  of  protection  against  legislative  interference  in  their  local 
affairs  that  is  much  to  be  desired — interference  that  has  all  too 
frequently  been  projected  with  sinister  design.  But  the  desir- 
ability of  a  constitutional  limitation  is  one  thing,  and  its  existence 
by  expression  or  reasonable  implication  is  quite  another.  When 
the  courts  see  fit  to  declare  that  a  definite  rule  of  law  is  to  be 
found  in  some  broad  and  elastic  provision  of  the  constitution, 
such  as  the  guarantee  of  due  process  of  law,  but  do  not  deem 
it  necessary  to  explain  the  logic  of  argument  by  which  that  prin- 
ciple is  derived,  the  least  that  can  be  said  is  that  the  principle 
thus  laid  down  is  not  entitled  to  the  measure  of  respect  that  is 
commonly  accorded  to  judicial  opinions. 

Certainly  the  principle  here  under  review  has  received  little 
practical  application  in  this  country,  although,  if  it  had  been  under- 
stood and  appreciated,  there  has  been  (and  still  is  in  many  States) 
an  almost  limitless  field  in  which  it  could  have  been  applied.  It 
is  true  that  in  respect  to  the  incurrence  of  the  large  debts  legisla- 
tive action  has  usually  taken  the  form  of  an  authorization  to 
the  municipal  authorities  rather  than  that  of  command.  But  in 
the  course  of  our  municipal  evolution  there  have  unquestionably 

^Reference  is  here  made  to  provisions  of  certain  constitutions  which 
have  been  construed,  in  effect,  to  incorporate  the  guarantee  here  under 
consideration. 
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been  many  exceptions  to  this  practice — instances  in  which  state 
legislatures  have  compelled  municipal  corporations  without  any 
local  consent  to  undertake  large  enterprises  of  a  distinctly  local 
character.  The  burdens  thus  imposed  upon  the  corporations, 
whether  in  the  form  of  compulsory  contracts  or  debts  or  appro- 
priations or  tax  levies,  have  not  infrequently  aroused  local  indigna- 
tion. It  is,  therefore,  little  short  of  astonishing  at  this  late  date 
to  assert  that  there  has  existed,  in  the  federal  constitution  since  the 
adoption  of  the  Fourteenth  Amendment  and  in  most  state  consti- 
tutions prior  to  that  time  a  general  principle  of  constitutional  law 
which  might  have  been  invoked  to  defeat  all  legislation  of  this 
character. 

So  far  as  relatively  small  obligations  are  concerned,  such,  for 
example,  as  the  payment  of  salaries  to  officers  whose  duties  are 
primarily  local,  it  is  perhaps  wholly  within  the  limit  of  the  facts 
to  say  that  there  is  no  important  city  of  the  country  that  has  not 
at  one  time  or  another  been  compelled  by  law  to  make  appropria- 
tions in  satisfaction  of  such  obligations.  Surely  there  is  in 
principle  no  difference  between  the  authority  of  the  legislature  to 
impose  a  large  debt  for  a  local  purpose  and  its  authority  to  impose 
a  small  debt  for  a  like  purpose.  More  especially  is  the  absence 
of  such  difference  emphasized  when  it  is  observed  that  not  in- 
frequently in  this  or  that  city  the  aggregate  of  small  mandatory 
appropriations  has  been  and  still  is  far  from  inconsiderable.  In- 
deed, even  though  attention  be  restricted  only  to  those  activities 
of  the  city  that  are  commonly  regarded  as  distinctly  local  in 
character,  the  fact  must  be  recognized  that  the  legislative  practice 
of  imposing  upon  municipal  corporations  in  respect  to  such  matters 
financial  burdens,  large  or  small,  in  the  form  of  mandatory  con- 
tracts, debts,  or  appropriations — all  of  which  necessitate  directly 
or  indirectly  the  levy  and  collection  of  taxes — has  been  well  nigh 
universal  in  the  past  and  has  by  no  means  wholly  disappeared  in 
the  present.  In  view  of  the  extent  of  this  practice  and  of  the 
local  resentment  to  which  it  has  in  specific  exercise  occasionally 
given  rise,  the  conclusion  seems  justified  that,  if  there  exists  in 
the  body  of  our  constitutional  law  a  general  rule  asserting  the 
incompetence  of  the  legislature  under  the  requirement  of  due 
process  of  law  to  impose  upon  municipal  corporations  a  debt 
for  a  local  purpose,  the  legal  profession  and  the  courts  have  been 
inexcusably  negligent  in  allowing  so  important  a  rule  to  lie  dormant. 


New  York. 


Howard  L.  McBain. 


Columbia  Law  Review. 

Published  monthly  during  the  Academic  Year  by  Columbia  Law  Students. 


SUBSCRIPTION  PRICE,  $2.50  PER  ANNUM 


35  CENTS  PER  NUMBER 


Editorial  Board. 
Robert  B.  Troutman,  Editor-in-Chief.   Arnold  J.  R.  Brock. 


Andrew  Penn  Martin.  Secretary. 
Samuel  L.  Jackson,  Business  Mgr. 
Theodore  S.  Kenyon,  Treasurer. 
L.  Le  Garde  Battey. 
Morse  Sable  Hirsch. 
Arthur  Bearns  Brenner. 
James  Alger  Fee. 
Rufus  James  Trimble. 
Henry  Harold  Nordlinger. 
Clinton  D.  Wlnant. 
Stephen  K.  Rapp. 


Gullie  B.  Golden. 
F.  Linton  Martin. 
Richard  B.  Scandrett,  Jr. 
Eugene  Uxtermyer. 
Louis  Connick. 
Carl  E.  Erpf  Lefkoyics. 
Arnold  W.  Knauth. 
Viyian  C.  Ross. 
Walter  G.  Wiechmann. 
Cyril  J.  Curran. 
John  K.  Jones. 


Trustees  of  the  Columbia  Law  Preview. 

Harlan  F.  Stone,  Columbia  University,  New  York  City. 
George  W.  Kirchwey,  Columbia  University,  New  York  City. 
Francis  M.  Burdick,  Columbia  University,  New  York  City. 
Joseph  E.  Corrigan,  301  West  57th  St.,  New  York  City. 
George  A.  Ellis,  165  Broadway,  New  York  City. 

Office   of   the   Trustees:    Columbia   University,   New   York   City. 


MAY.  NINETEEN  HUNDRED  AND  FOURTEEN. 


NOTES. 

Federal  Police  Regulations  Under  the  Commerce  Clause. — The 
obvious  purpose  of  delegating  to  Congress  the  right  to  regulate  inter- 
state commerce  was  to  lodge  in  that  body  the  power,  by  appropriate 
legislation,  to  free  the  channels  of  that  commerce  from  embarrassing 
state  restrictions,1  rather  than  to  place  limitations  upon  participation 
in  interstate  commerce,  which,  apparently,  was  regarded  as  a  funda- 
mental right.2  Hence  it  is  not  surprising  that  the  earliest  efforts  to 
limit  this  power  of  Congress  should  have  been  grounded,  not  upon  in- 
herent rights  of  federal  citizenship,  but  upon  rights  claimed  under  state 


*I    Watson,    Constitution,    461. 

!See    Employers'   Liability   Cases    (1908)    207   U.    S.    463,    502; 
Employers'  Liability  Cases  (1912)  223  U.  S.  1. 


Second 
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enactments.3  And  it  was  early  settled  that  the  States  may,  in  the 
absence  of  legislation  by  Congress,  pass  laws  regulating  commerce  as 
to  subjects  that  are  local  in  character.*  But  the  recognition  of  the 
potentiality  of  this  power,  granted,  perhaps,  solely  in  the  interests  of 
trade,5  to  justify  legislation  in  the  interests  of  the  health,  morals  and 
safety  of  the  general  public,  has  led  to  the  enactment  of  a  series  of 
federal  statutes  which  have  been  vigorously  assailed  as  violative  of 
fundamental  rights.  All  these  laws,  which  have  been  enacted  under 
the  guise  of  regulating  commerce,  may  be  divided  into  two  classes: 
those  which  render  the  agencies  of  commerce  more  safe  or  efficient;0 
and  those  directed  principally  to  ameliorating  conditions  as  to  the 
general  welfare.  The  statutes  of  the  former  class  undoubtedly  fall 
within  the  narrowest  conception  of  the  power  to  regulate  commerce;7 
but  legislation  of  the  second  class  has  been  denounced  as  an  attempted 
exercise  of  a  federal  police  power  which,  it  is  alleged,  Congress  does  not 
possess.8  And  while  the  fundamental  question  involved  is  rather  the 
scope  of  the  Congressional  power,  the  question  of  the  existence  of  a 
federal  policy  power  is  important,  since,  if  it  does  exist,  important 
principles  as  to  the  police  powers  of  the  States  may  well  be  held 
applicable. 

That  the  decisions  of  the  Supreme  Court  sanction  the  exercise  of 
such  a  power  seems  now  scarcely  open  to  question.9  Its  existence  was 
first  clearly  recognized  in  the  celebrated  Lottery  Case10  which  upheld 
a  statute  forbidding  the  shipment  of  lottery  tickets  in  interstate  com- 
merce, in  spite  of  the  fact  that  the  legislation  was  directed  solely  to  the 
suppression  of  a  traffic  deemed  detrimental  to  the  public  morals.  Upon 
the  same  principles  have  been  sustained  an  act  of  Congress  prohibiting 
the  shipment  of  articles  to  be  used  for  immoral  purposes,11  and  the 
Pure  Food  and  Drugs  Act,  denying  the  facilities  of  interstate  commerce 
to  adulterated  food  and  drugs,  and  providing  for  their  inspection  and 
confiscation  even  after  they  have  become  mingled  with  the  common 

3Gibbons  v.  Ogden  (1824)  9  Wheat.  1;  Brown  v.  Maryland  (1827)  12 
Wheat.  419. 

4Cooley  v.  Board  of  Port  Wardens  (1851)  12  How.  299;  County  of 
Mobile  v.  Kimball   (1880)    102  U.  S.  691,  697. 

"Watson,   Constitution,  454  et  seq. 

"Under  this  head  may  be  classed  the  safety  appliance  acts,  see  United 
States  v.  Colorado  &  N.  W.  R.  R.  (C.  C.  A.  1907)  157  Fed.  321,  certiorari 
denied  (1908)  209  U  S.  544;  the  employers'  liability  act,  Second  Employers' 
Liability  Cases,  supra;  the  acts  forbidding  the  interstate  shipment  of 
diseased  cattle,  Reid  v.  Colorado  (1902)  187  U.  S.  137;  the  Commodities 
Clause  of  the  Hepburn  Act,  United  States  v.  Delaware  &  Hudson  R.  R. 
(1909)   213  U  S.  366- 

7But  this  plenary  power  to  regulate  the  business  of  agencies  of  com- 
merce cannot  be  abused  so  as  to  deprive  persons  of  property  without 
due  process  of  law.    Adair  v.  United  States  (1908)  208  U.  S.  161. 

8See  4  Harvard  Law  Rev.  221. 

"See  4  Columbia  Law  Rev.  563. 

"Champion   v.   Ames    (1903)    188  U   S.   321. 

"United  States  v.  Popper  (D.  C.  1899)  98  Fed.  423.  The  right  of 
Congress  to  exclude  objectionable  matter  from  the  mails  on  the  ground 
that  the  use  of  the  mail  service  is  only  a  privilege  is  well  established. 
Ex  parte  Jackson  (1877)  96  U.  S.  727;  In  re  Rapier  (1892)   143  U.  S.  no. 
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mass  of  property  in  the  receiving  State.1-  And  the  Court  has  unan- 
imously upheld  the  constitutionality  of  the  White  Slave  Act,  making 
criminal  the  transportation  of  women  in  interstate  commerce  for  im- 
moral purposes.13  And  that  the  purpose  underlying  these  statutes  is 
not  to  render  the  service  of  transportation  more  safe  or  efficient,  but 
is  rather  the  protection  of  the  general  public  from  the  effect  of  outlawed 
goods  or  persons  after  their  interstate  journey  is  ended,  is  made  plain 
by  the  recent  case  of  Wilson  v.  United  States  (1914)  34  Sup.  Ct.  Kep. 
347,  in  which  it  was  held  that  it  is  immaterial  whether  the  prostitute 
be  carried  by  private  vehicle  or  common  carrier.  And,  it  seems,  it  is 
equally  immaterial  whether  the  immoral  act  sought  to  be  prevented 
falls  within  the  class  of  commercial  prostitution,  or  that  of  concubinage 
and  private  intercourse.14 

While  the  rights  of  Congress  to  close  the  channels  of  interstate 
commerce  to  articles  whose  natural  effect  is  detrimental  to  the  general 
welfare  after  the  transportation  has  ceased  thus  seems  well  settled,  the 
validity  of  such  police  legislation  affecting  production  is  still  an  open 
question.  Heretofore,  the  decisions  have  carefully  distinguished  pro- 
duction from  distribution,  declaring  the  former  to  be  subject  to  the 
reserved  powers  of  the  States.15  Moreover,  it  may  be  argued  that  an 
effort  by  the  federal  government  to  conserve  the  health  and  morals  of 
those  engaged  in  production  is  distinguishable  from  the  case  where 
only  the  welfare  of  the  consumer  is  concerned,  for  in  the  latter  case 
the  States  have  granted  away  to  Congress  their  power  to  forbid  the 
importation  of  harmful  goods,16  while  in  the  former  case  the  States 
have  reserved  to  themselves  plenary  power  over  production;  so  that  a 
federal  regulation  of  that  subject  would  more  clearly  appear  to  be  a 
nullification  of  States'  rights.  The  refutation  of  this  argument  must 
be  found  in  the  affirmative  answer  to  the  question:  If  Congress  can 
legislate  to  protect  the  public  health,  morals  and  safety  from  harm  after 
the  interstate  journey  has  ended,  may  it  not  protect  it  from  harm  in- 
flicted before  the  journey  begins?  Again,  it  may  be  urged  that  such 
an  enactment  would  be  violative  of  the  Fifth  Amendment.17     But  if  it 

"Hipolite  Egg  Co.  v.  United  States  (1911)  220  U.  S.  45;  McDermott 
v.  Wisconsin   (19 13)  228  U  S.  115. 

"Hoke  v.  United  States  (1913)  227  U.  S.  308;  Athanasaw  v.  United 
States,  Ibid.  326. 

"See  United  States  v.  Flaspoller  (D.  C.  1913)  205  Fed.  1006;  cf.  United 
States  v.  Bitty   (1008)  208  U.  S.  393. 

"United  States  v.  E.  C.  Knight  Co.  (1895)  156  U.  S.  1;  see  Kidd  v. 
Pearson  (1888)  128  U.  S.  1 ;  Coe  v.  Erroll  (1886)  116  U  S.  517;  but  see 
10  Columbia  Law  Rev.  704.  The  effect  of  these  decisions  will  be  greatly 
impaired  if  the  existing  statutes  and  regulations  for  the  control  of  the 
production  of  serums  and  toxins,  and  the  preparation  of  dressed  meat 
intended  for  interstate  shipment  be  held  valid.  See  1  Georgetown  Law 
Journ.  129. 

":And  it  is  upon  this  ground  of  aid  to  the  States  that  the  reasoning 
of  the  police  power  cases  seems  to  proceed.  See  Hoke  v.  United  States, 
supra,  pp.  321-322;  Champion  v.  Ames,  supra,  pp.  357-358. 

"Though  practically  every  state  police  regulation  is  attacked  on  the 
ground  of  want  of  due  process  of  law,  only  a  small  percentage  are  ever 
held  unconstitutional  on  this  ground,  the  judgment  of  the  legislature 
usually  being  regarded  as  conclusive  as  to  the  necessity  for  the  law. 
See  Freund,  Police  Power,  §  69;   13  Columbia  Law  Rev.  294. 
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be  conceded  that  Congress  possesses  a  police  power  within  the  field  of 
interstate  commerce,  the  rights  of  the  individual  in  this  field  may  be 
sacrificed,  provided  the  necessity  therefor  exists,  and  the  means  be 
reasonably  adapted  to  the  end  sought.18  And  though  it  may  be  urged 
that  the  courts  should  look  behind  the  apparent  purpose  of  such  an 
act  to  ascertain  its  practical  effect,  a  principle  of  construction  of 
occasional  application  in  the  voiding  of  state  statutes,19  yet  the  fact 
remains  that  the  Supreme  Court  has  never  applied  this  test  to  federal 
statutes.  Upon  the  whole,  it  seems  that  the  welfare  of  the  producer  is 
no  less  important  than  that  of  the  consumer,  and  that  the  Congressional 
power  over  interstate  commerce  may  likewise  be  invoked  for  his  pro- 
tection. Hence,  since  there  is  no  distinction  between  the  two  situa- 
tions from  legal  standpoint,  it  seems  that  if  a  statute  similar  to  the  pro- 
posed Child  Labor  Law20  be  held  unconstitutional,  the  decision  must 
turn  upon  questions  of  fact  as  to  the  necessity  for  the  legislation  and 
the  reasonableness  of  the  means  adopted  to  protect  the  public  health. 


Liability  of  Pledgee  op  Stock  as  Shareholder. — The  pledgee  of  a 
chattel  does  not  take  the  legal  title,  but  has  special  property  in  the 
thing  pledged,  the  general  property  remaining  in  the  pledgor.1  The 
pledgee  of  a  chose  in  action,  however,  generally  acquires  the  legal  title 
because  without  it  he  cannot  be  said  to  possess  the  right  pledged.2  It 
was  once  thought  that  stock  and  other  incorporeal  property  could  not 
be  the  subject  of  a  pledge  because  when  the  legal  title  passes  to  the 
pledgee  the  transaction  has  the  aspect  of  a  mortgage  rather  than  a 
pledge;3  but  the  courts,  in  an  effort  to  carry  out  the  intentions  of  the 
parties,  soon  declared  that  although  the  legal  title  in  the  chose  in 
action  became  vested  in  the  pledgee,  the  "general  property"  remained 
in  the  pledgor.4  When  the  interests  of  the  corporation  in  which  the 
stock  was  held  and  its  creditors  became  involved,  however,  the  courts 
refused  to  extend  the  doctrine.5     Once  the  transfer  had  been  recorded 

18See  Freund,  Police  Power,  §§  63,  150;  21  Harvard  Law  Rev.  609; 
10  Columbia  Law  Rev.  752. 

"Minnesota  v.  Barber  (1890)  136  U.  S.  313;  cf.  Yick  Wo  v.  Hopkins 
(1886)   118  U.  S.  356. 

MA  bill  providing  for  the  exclusion  of  products  of  child  labor  from 
interstate  commerce  was  introduced  in  the.  House  of  Representatives  on 
January  26,  1914.  A  similar  bill  formerly  introduced  by  Senator  Beveridge 
failed  of  passage.     See  Watson,  Constitution,  532,  n.  37. 

Thompson  v.  Dolliver  (1882)   132  Mass.  103. 

2See  Wilson  v.  Little  (1849)  2  N.  Y.  443. 

8See  Rice  v.  Gilbert  (1898)  173  111.  348,  351;  Jones,  Pledges  (3rd  ed.) 
§  151. 

'Union  Trust  Co.  v.  Rigdon  (1879)  93  111.  458;  see  Dungan  v.  Mutual 
etc.  Co.   (1873)  38  Md.  242. 

5It  would  seem  that  the  person  having  the  "general  property",  the 
"primary  and  residuary  title",  might  have  been  regarded  as  the  stock- 
holder, at  least  as  far  as  liabilities  are  concerned;  but  when  the  cor- 
poration and  its  creditors  were  pressing  their  rights,  the  courts  uniformly 
regarded  the  pledgor  as  having  only  an  equitable  interest,  probably  less 
than  equitable  ownership.  See  Matter  of  Empire  City  Bank  (1858)  18 
N.  Y.  199,  226.  And  in  most  cases  a  pledgee,  who  was  stockholder  of 
record,  was  subject  to  every  liability  because  he  had  the  legal  title. 
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on  the  books  of  the  company,  the  pledgee  was  in  many  respects  treated 
as  the  real  owner  because  he  was  the  legal  owner,  and  it  was  denied 
that  the  pledgor  was  owner  in  any  proper  sense  of  the  term.6  In  the 
best  considered  cases,  however,  even  where  the  broadest  language  was 
used  in  imposing  the  liabilities  of  a  stockholder  upon  the  pledgee,  there 
was  a  suggestion  that  the  ultimate  reason  for  his  liability  was  estoppel.7 
The  injustice  of  imposing  these  burdens  upon  the  pledgee,  when 
nothing  in  the  nature  of  the  transaction  supports  the  assumption  that 
he  intended  to  assume  them,  eventually  led  many  of  the  courts  to 
relieve  him  unless  he  had  very  clearly  estopped  himself  from  denying 
his  ownership  as  against  the  corporation  or  its  creditors;  and  this  is 
the  view  taken  by  the  federal  courts  in  applying  the  statutes  imposing 
special  liabilities  on  the  stockholders  of  national  banks.8  If  the 
pledgee  appears  on  the  books  of  the  corporation  to  be  holding  in  that 
capacity,  he  is  not  estopped  to  deny  his  ownership;9  furthermore,  even 
when  he  appears  to  be  holding  absolutely,  the  burden  is  on  the  party 
setting  up  the  estoppel  to  show  that  the  pledgee  knowingly  permitted 
himself  to  so  appear,  or  that  there  was  positively  nothing  on  the  books 
which  could  have  charged  an  examiner  of  the  books  with  notice.10 
Although  he  become  owner  of  the  stock  by  assignment,  if  he  has  not  had 
the  stock  transferred  on  the  books,  he  is  not  liable  as  a  stockholder;11 
and  conversely,  if  he  ceases  to  be  owner  in  fact,  but  remains  apparent 
owner  on  the  books,  he  is  liable.12  Moreover,  the  constitutionality  of 
statutes  relieving  the  pledgee  of  such  liabilities  does  not  seem  to  have 
been  questioned,  although  the  liability  of  a  shareholder  for  an  unpaid 
balance  on  stock  rests  primarily  upon  contract.  According  to  the 
prevailing  view,  the  fact  that  the  pledgee  appears  on  the  books  of  the 
corporation  as  absolute  owner,  or  has  voted  the  stock,  does  not  except 
him  from  the  protection  of  the  statutes,13  and  he  can  show  by  parol 
evidence  that  he  holds  the  stock  as  collateral  security.14  It  may  be 
said,  therefore,  that  although  it  is  well  settled  that  in  the  absence  of 
statute  the  pledgee  is  subject  to  the  liabilities  of  a  stockholder  when  he 

•Adderly  v.  Storm  (N.  Y.  1844)  6  Hill  624;  Holyoke  Bank  v.  Burnham 
(Mass.  1853)    11  Cush.  183;  Hale  v.  Walker   (1871)   31  la.  344. 

National  Bank  v.  Case  (1878)  09  U.  S.  628;  Welles  v.  Larrabee 
(C.  C.  1888)  36  Fed.  866;  Wheelock  v.  Kost  (1875)  77  111.  296;  see  note 
to  Andrews  v.  National  etc.  Works  (C.  C.  A.  1896)  36  L.  R.  A.  139. 

sTourtelot  v.  Stolteben   (C.  C.  1900)    101  Fed.  362. 

"See  Pauly  v.  State  etc.  Co.  (1896)  165  U.  S.  606,  622;  note  to  Mar- 
shall Field  Co.  v.  Evans  etc.  Co.  (Minn.  1908)  19  L.  R.  A.  [n.  s.]  249; 
but  see  National  etc.  Bank  v.  McDonnell   (1890)   92  Ala.  387. 

10Baker  v.  Old  National  Bank  (C.  C.  1898)  86  Fed.  1006;  see  Tourtelot 
v.  Stolteben,  supra. 

"Robinson  v.  Southern  National  Bank  (1901)  180  U.  S.  295;  Henkle 
v.  Salem  Mfg.  Co.  (1883)  39  Oh.  St.  547. 

"Adderly  v.  Storm,  supra. 

"Union  etc.  Assn.  v.  Seligman  (1887)  92  Mo.  635;  see  Burgess  v. 
Seligman   (1882)    107  U.  S.  20,  28. 

"McMahon  v.  Macy  (1872)  51  N.  Y.  155;  Matthews  v.  Albert  (1866) 
24  Md.  527:  see  Burgess  v.  Seligman.  supra.  Under  similar  legislation  in 
other  jurisdictions,  however,  it  is  held  that  the  pledgee  is  liable  unless 
he  appears  to  be  such  on  the  books  of  the  corporation,  thus  giving  further 
effect  to  the  principle  of  estoppel.  Hurlburt  v.  Arthur  (1903)  140  Cal. 
103;  Adams  v.  Clark   (1906)   36  Colo.  65. 
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appears  to  be  such  on  the  books  of  the  company,  the  present  tendency 
is  to  regard  that  liability  as  based  upon  estoppel,  and  to  protect  the 
pledgee  whenever  it  can  be  done  consistently  with  that  principle. 
Furthermore,  since  his  legal  ownership  is  in  fact  only  accidental  to 
the  whole  transaction,  the  courts,  effectuating  the  real  intentions  of 
the  parties,  will  apply  liberally  a  statute  relieving  him  from  these 
liabilities. 

In  the  recent  case  of  VanTuyl  v.  Robin  (App.  Div.  1st  Dept.  1913) 
145  N.  Y.  Supp.  121,  it  was  held  that  a  pledgee  of  bank  stock,  who  is 
registered  as  a  stockholder  on  the  books  of  the  corporation,  is  subject 
to  the  special  liabilities  imposed  by  a  provision  of  the  state  constitution 
upon  the  stockholders  of  banking  institutions.  The  court  disregarded  a 
provision  of  the  Stock  Corporation  Law  relieving  pledgees  from  such 
liability,15  and  construed  a  provision  of  the  Banking  Law,  defining 
"stockholder",  which  might  have  been  interpreted  to  protect  him,  as 
excepting  the  pledgee  from  liability  only  when  he  did  not  appear  to  be 
a  stockholder  upon  the  books  of  the  company.  The  court  adopted  the 
view  taken  in  an  early  case  where  a  similar  provision  in  the  Con- 
stitution of  1846  was  held  to  impose  this  liability  upon  all  stockholders 
of  record.16  It  is  to  be  regretted  that  the  court  felt  constrained  to  take 
this  position,  for  in  view  of  the  real  relations  of  the  parties,  and  the 
liberality  with  which  such  statutes  are  usually  construed,  especially  in 
New  York,17  the  decision  is  distinctly  retrogressive. 


License  Taxation  of  Foreign  Corporations. — The  extent  to  which 
the  Fourteenth  Amendment  limits  the  power  of  the  States  to  impose 
privilege  taxes  upon  foreign  corporations  engaged  in  local  and  inter- 
state commerce  is  not  yet  clearly  defined.  It  has  been  determined  on 
the  one  hand  that  a  corporation  is  not  a  citizen  entitled  to  the  privi- 
leges and  immunities  of  citizens  of  the  several  States;1  and  on  the 
other,  that  it  is  a  person,  whose  property  may  not  be  taken  without 
due  process  of  law.  But  for  a  long  time  the  Supreme  Court  held  that 
since  a  corporation  has  no  legal  existence  outside  of  the  State  that 
charters  it,  it  is  not  a  person  in  any  other  jurisdiction,  and  so  not  en- 
titled to  the  equal  protection  of  the  laws  in  foreign  States.2  Hence,  a 
corporation  seeking  to  do  a  local  business  in  a  foreign  State  may  be 
compelled  to  pay  any  tax  or  submit  to  any  regulation  however  unrea- 

15This  provision  seems  to  have  been  made  applicable  by  §  71  of  the 
Banking  Law.  See  opinion  of  the  lower  court  in  the  principal  case. 
(Sup.  Ct.  1913)  80  Misc.  360,  367. 

^Matter  of  Empire  City  Bank,  supra. 

"See  80  Misc.  360,  367,  supra.  "The  stock  book  is  presumptive  evidence 
only  of  the  title.  It  may  be  rebutted  and  the  character  of  the  owner- 
ship shown.  It  is  always  competent  to  show  that  an  instrument  absolute 
on  its  face  was  intended  only  as  a  security."  Citing  McMahon  v.  Macy, 
supra.  According  to  this  construction,  it  would  seem  that  the  pledgee 
would  never  be  estopped  to  deny  his  apparent  absolute  ownership. 

'Paul  v.  Virginia  (1868)  8  Wall.  168;  Blake  v.  McClung  (1898)  172 
U.  S.  239,  259. 

2Blake  v.  McClung,  supra,  p.  261 ;  Pembina  Mining  Co.  v.  Pennsylvania 
(1888)    125  U.  S.  181       • 
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sonable  as  the  price  of  the  license;3  it  has  no  constitutional  right  to 
demand  admission,4  and  so  cannot  object  to  any  conditions  which  the 
State  may  impose  unless  constitutional  privileges,  such  as  the  right 
of  removal  of  causes,  are  denied.3  The  right  to  do  an  interstate  busi- 
ness, however,  is  not  within  the  power  of  the  States  to  burden  or  deny. 
Therefore  a  statute  requiring  the  payment  of  a  tax  or  the  performance 
of  certain  conditions  before  any  business  may  be  done  in  the  State  is 
void  so  far  as  it  interferes  with  interstate  commerce,6  and  is  wholly 
unenforeible  as  a  condition  precedent  to  the  transaction  of  local  busi- 
ness, unless  it  can  be  shown  that  the  abandonment  of  the  latter  will  not 
seriously  impair  the  interstate  business  of  the  corporation.7  But  if 
such  a  law  has  been  construed  by  the  state  court  to  apply  only  to  in- 
trastate commerce,  the  federal  courts  are  bound  by  such  construction, 
and  will  support  it  accordingly.8 

It  was  originally  thought  that  the  State's  right  to  deny  to  foreign 
corporations  the  privilege  of  doing  an  intrastate  business  existed 
whether  the  corporation  was  applying  for  the  first  time  for  admission 
or  whether  it  was  already  established  in  the  State;  for  it  was  said  that 
the  establishment  of  a  local  business  must  have  been  made  with  knowl- 
edge of  the  State's  untrammeled  right  to  withdraw  the  privilege.9  Only 
when  an  actual  contract  could  be  found  between  the  State  and  the 
corporation  was  the  latter  protected  from  subsequent  unfavorable  legis- 
lation.10 In  1910  it  was  suggested  that  the  acquisition  by  a  foreign 
corporation  of  permanent  and  valuable  property  in  the  State  constituted 
ir  a  person  within  the  jurisdiction  so  that  subsequent  discriminatory- 
legislation  would  violate  its  rights  under  the  Fourteenth  Amendment.11 
The  suggestion  has  rapidly  developed  into  a  leading  principle,12  and 
would  seem  to  apply  to  all  foreign  corporations  so  circumstanced  whether 
engaged  in  interstate13  or  purely  local  commerce.14  An  important 
limitation  of  the  principle  is  found  in  the  recent  case  of  Baltic  Mining 
Co.  v.  Massachusetts  (1913)  231  U.  S.  68,  where  a  tax  of  one-fiftieth 
of  one  per  cent,  of  the  total  authorized  capital  stock  of  foreign  corpora- 

3Waters-Pierce  Oil  Co.  v.  Texas  (1900)  177  U.  S.  28;  see  Allen  v. 
Pullman  Co.   (1903)    191  U.  S.  171. 

'Security  Mutual  Life  Ins.  Co  v.  Prewitt  (1906)  202  U.  S.  246;  Paul 
v.  Virginia,  supra. 

5See  Harrison  v.  St.  Louis  &  S.  F.  R.  R.   (1914)  34  Sup.  Ct.  Rep.  333. 

"Crutcher  v.  Kentucky  (1891)    141  U.  S.  47. 

T\Vestern  Union  Tel.  Co.  v.  Kansas   (1910)   216  U.  S.  1. 

"Osborne  v.  Florida  (1897)  164  U.  S.  650;  Waters-Pierce  Oil  Co.  v. 
Texas,  supra;  Pullman  Co.  v.  Adams  (1903)  189  U.  S.  420;  Beale,  Foreign 
Corporations,   §  752. 

"Philadelphia  Fire  Ass'n.  v.  New  York  (1886)  119  U.  S.  no,  119; 
see  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Kansas,  supra,  p.  55. 

"American  Smelting  Co.  v.  Colorado  (1907)  204  U.  S.  103;  8  Columbia 
Law  Rev.  137,  506;  20  Harvard  Law  Rev.  405. 

"Concurring  opinions  of  Mr.  Justice  (now  Chief  Justice)  White  in 
Western  Union  Tel.  Co.  v.  Kansas,  supra,  p.  48,  and  in  Pullman  Co.  v. 
Kansas   (1910)  216  U.  S.  56,  63. 

"See  11  Columbia  Law  Rev.  393;  9  Michigan  Law  Rev.  549. 

"Southern    Ry.    v.    Greene    (1910)    216    U.    S.    400;    see    Herndon    v. 
Chicago,  R.  I.  &  P.  Ry.   (1910)   218  U.  S.  135. 
"See  14  Columbia  Law  Rev.  454. 
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tions  doing  business  in  the  State  was  sustained  with  regard  to  two 
foreign  trading  corporations.  The  objections  to  the  tax  were:  first, 
that  it  made  no  distinction  between  interstate  and  intrastate  commerce ; 
but  the  state  court  had  removed  this  difficulty  by  construing  it  as  ap- 
plicable only  to  corporations  engaged  in  local  business  in  Massachu- 
setts.15 Second,  that  it  was  substantially  a  tax  on  property  outside 
the  jurisdiction,  since  it  bore  no  relation  to  the  capital  employed  in  the 
State;  but  it  was  held  to  be  a  tax  on  the  privilege  of  doing  business, 
and  so,  being  lawfully  within  the  taxing  power  of  the  State,  it  might 
be  measured  by  property  which  was  itself  non-taxable.16  And  lastly, 
it  was  urged  that  since  the  corporations  had  been  established  in  the 
State  before  the  statute  in  question  was  enacted,  they  should  not  be 
subjected  to  its  discriminatory  provisions.  In  refuting  this  argument, 
the  court  added  the  logical  limitation  to  the  principle  suggested  by 
Chief  Justice  White:  that  where  the  business  of  a  foreign  corporation 
within  the  State  is  separable  from  that  carried  on  across  its  borders, 
and  the  property  employed  in  the  local  business  may  be  removed  or 
diverted  to  other  uses,  in  short,  where  the  intrastate  commerce  may  be 
renounced  and  abandoned  without  material  interference  with  the  inter- 
state commerce  nor  substantial  loss  of  property  to  the  company,  the 
corporation  is  not  entitled  to  the  equal  protection  of  the  laws  and 
stands  in  no  better  position  than  if  it  were  then  for  the  first  time  seek- 
ing admission  to  the  State. 


Suits  Against  State  Officers  Under  Fourteenth  Amendment. — 
The  limitations  upon  the  powers  of  the  States  imposed  by  the 
Fourteenth  Amendment,  similar  to  the  other  constitutional  provisions, 
affect  the  fundamental  quality  of  the  States  as  absolute  inhibitions.1 
It  follows  that  any  act  of  an  individual,  although  ostensibly  the  act 
of  the  State  through  its  agent,  if  it  is  without  the  scope  of  its 
constitutional  powers,  is  in  fact  incapable  of  being  the  act  of  the  legal 
entity,  the  State,  and  is  solely  that  of  the  individual.  A  suit  against 
a  state  officer  for  an  invasion  of  constitutional  rights,  therefore,  is 
directed  against  him  as  an  individual  for  a  wrong  committed  under 
color  of  state  authority,  and  not  in  the  capacity  of  an  agent  of  the 
State;2  and  it  is  immaterial  whether  his  act  is  sought  to  be  justified 
under  a  constitutional  or  an  unconstitutional  statute.3 

Chief  Justice  Marshall  laid  down  the  rule  that  for  a  suit  to  be 
against  the  State  within  the  Eleventh  Amendment  the  State  must  be 

"Baltic  Mining  Co.  v.  Commonwealth  (1911)  207  Mass.  381;  White 
Mfg.  Co.  v.  Commonwealth  (1912)  212  Mass.  35;  Att'y.  Gen'l.  v.  Elec. 
Storage   Battery  Co.    (1905)    188  Mass.  239. 

™  Accord,  Horn  Silver  Mining  Co.  v.  New  York  (1892)  143  U.  S.  305; 
Home  Ins.  Co.  v.  New  York  (1890)  134  U.  S.  594;  Flint  v.  Stone  Tracy 
Co.  (1911)  220  U.  S.  107,  162-5;  n  Columbia  Law  Rev.  474;  contra,  rea- 
soning of  court  in  Western  Union  Tel.  Co.  v.  Kansas,  supra,  p.  30. 

^oindexter  v.  Greenhow  (1884)  114  U.  S.  270.  That  the  State  can 
do  acts  in  violation  of  the  Constitution  is  the  more  convenient  language 
of  the  cases.     Cf.  Ex  parte  Virginia  (1879)   100  U.  S.  339. 

2See  United  States  V.  Lee    (1882)    106  U.   S.   196. 

3Reagan  v.  Farmers'  Loan  &  Trust  Co.   (1893)    154  U.  S.  362. 
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a  party  to  the  record.  And  this  rule,  as  interpreted  by  him,4  is  the 
law  today,  although  expressed  in  different  form.5  For  he  recognized 
that  any  suit  nominally  against  a  state  officer  in  which  relief  was 
sought  against  the  State,  the  State  was  an  indispensable  party, 
according  to  the  ordinary  rules  of  law;6  consequently,  because  of  the 
Eleventh  Amendment,  the  federal  courts  have  no  jurisdiction  to  grant 
the  relief.  The  relevancy  of  the  rule  of  equity  pleading  in  this  regard, 
however,  he  emphatically  denied;  so  that  a  mere  substantial  interest 
in  the  subject-matter  of  the  suit  does  not  make  the  State  an  indispen- 
sable party.7  It  would  seem  to  follow  from  the  rule  of  agency  that 
whenever  an  officer  is  sued  in  his  official,  or  representative  capacity, 
he  is  only  a  nominal  party,  and  the  relief  sought  is  against  the  State.8 
The  federal  courts,  therefore,  have  an  effective  jurisdiction  only  of 
those  suits  which  are  brought  against  state  officers  in  their  private 
capacities.9  Although  mandamus  lies  against  the  officer,  because  of 
his  official  undertaking,  since  it  is  for  a  failure  to  act  in  his  repre- 
sentative capacity,  the  petition  is  in  the  nature  of  a  suit  against  the 
officer  in  his  private  capacity,  and  is  therefore  not  a  suit  against  the 
State  within  the  Eleventh  Amendment.  On  principle  there  seems  to 
be  no  reason  for  a  denial  of  this  writ  compelling  the  performance  of  a 
duty  imposed  by  statute,  even  though  this  law  was  construed  as  a 
contract  of  the  State;10  but  any  action  in  equity  to  compel  the  specific 
performance  of  such  a  contract  is  a  suit  against  the  State.11  Although 
a  State  can  break  its  contract  without  redress  to  the  injured  parties,  if 
the  breach  involves  any  deprivation  of  property  rights,  as  distinguished 
from  mere  contract  rights,  it  is  the  same  as  any  other  taking  of 
property  without   due  process   of  law.   for  which   relief  may  be   had 

4The  dicta  in  Davis  v.  Gray  (.1872)  16  Wall.  203,  220,  seem  never  to  have 
been  the  law.  Cf.  United  States  v.  Lee,  supra,  p.  215;  66  Central  Law 
Journ.  71 ;  41  American  Law  Rev.  364. 

7m  re  Ayers  (1887)  123  U.  S.  443;  cf.  Missouri,  etc.  Ry.  v.  Missouri 
Comm'rs.  (1901)  183  U.  S.  53.  The  latter  case  must  rest  upon  the  con- 
struction of  the  statute. 

"Governor  of  Georgia  v.  Madrazo  (1828)    1  Pet.  no. 

TOsborn  v.  U.  S.  Bank   (1824)   9  Wheat.  738. 

"Governor  of  Georgia  v.  Madrazo,  supra. 

*It  rests,  therefore,  upon  the  raising  of  the  constitutional  question 
whether  an  act  is  that  of  the  State,  and  is  not  dependent  upon  an  actual 
violation  of  the  limitations  imposed  upon  the  state  powers.  To  fall  within 
the  inhibition  of  the  Fourteenth  Amendment,  it  must  be  the  act  of  the 
state  government,  for  the  act  of  an  individual  without  color  of  state 
authority  raises  no  question  as  to  the  constitutional  power  of  the  State. 
Barney  v.  City  of  New  York  (1904)  193  U.  S.  430.  It  seems  that  a 
State  may  become  a  party  bv  consent.  Clark  v.  Barnard  (1882)  108  U. 
S.  436;  cf.  8  Columbia  Law  Rev.  183,  188. 

10Graham  v.  Folsom  (1906)  200  U.  S.  248;  Board  of  Liquidation  v. 
McComb  (1875)  92  U.  S.  531;  see  Woodruff  v.  Trapnall  (1850)  10 
How.  190. 

"Murray  v.  Wilson  Distilling  Co.  (1909)  213  U.  S.  151.  The  dicta 
in  Antoni  v.  Greenhow  (1882)  107  U.  S.  769,  783,  and  Hagood  v.  Southern 
(1886)  117  U.  S.  52,  seem  an  erroneous  application  of  the  rule  in 
Louisiana  v.  Jumel  (1882)  107  U.  S.  711,  where  the  mandamus  was 
denied  because  there  was  no  duty  imposed  upon  the  state  officer  by  law. 
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against  the  officers.12  Thus  a  contract  by  the  State  for  the  sale  of  land 
vests  such  a  property  right  in  the  vendee  that  a  breach  of  the  contract 
would  involve  the  taking  of  property.13 

Where  title  to  property  is  acquired  by  an  officer  under  color  of 
state  authority,  the  title  vests  in  the  State  only  if  the  act  is  within 
the  constitutional  powers  of  a  State;  but  if  it  is  not,  the  title  acquired 
by  the  unlawful  act  can  vest  only  in  the  wrong-doer  as  an  individual, 
and  a  suit  for  its  recovery  is  not  against  the  State.14 

The  distinction  between  private  and  representative  acts,  however, 
is  most  difficult  where  an  officer  instigates  judicial  proceedings.  If  the 
duty  of  bringing  suit  pertains  to  his  office,15  it  seems  that  he  cannot  be 
enjoined  although  its  performance  would  break  a  contract  of  the 
State;10  for  the  limitation  upon  a  State's  power  to  break  its  contracts 
is  directed  only  against  legislative  action,  and  the  officer,  therefore,  in 
so  doing  within  his  authority,  is  not  acting  in  his  private  capacity,  and 
is,  therefore,  exempt  from  suit.  If,  on  the  other  hand,  the  right  to 
bring  suit  is  conferred  by  an  unconstitutional  statute,  an  attempt  to 
exercise  it  is  only  the  act  of  the  individual.17  Thus  in  the  recent  case 
of  Louisville  &  Nashville  R.  R.  v.  Bosworth  et  al.  (D.  C.  E.  D.  Ky. 
1913)  209  Fed.  380,  in  accord  with  these  principles,  the  court  not  only 
enjoined  a  state  board  from  acting  in  violation  of  the  Fourteenth 
Amendment,  although  the  statute  under  which  it  purported  to  act  was 
constitutional,  but  also  restrained  the  Attorney  General  from  bringing 
suit,  for  his  right  of  action  could  only  be  derived  from  the  unconstitu- 
tional acts  of  the  board. 


Unenforcible  Restrictive  Covenants  in  New  York. — While  it  is 
settled  that  under  certain  circumstances  a  change  in  the  character 
of  the  neighborhood  will,  in  the  discretion  of  the  court,  justify  a 
refusal  to  decree  the  specific  performance  of  a  restrictive  covenant,1  it 

12Poindexter  v.  Greenhow,  supra;  Allen  v.  Baltimore  etc.  R.  R.  (1884) 
114  U.  S.  311. 

13Pennoyer  v.  McConnaughy  (1891)  140  U.  S.  1;  Davis  v.  Gray,  supra; 
cf.  Louisiana  v.  Jumel,  supra. 

"Osborn  v.  U.  S.  Bank,  supra;  Louisiana  v.  Jumel,  supra;  Hopkins  v. 
Clemson  College  (1910)  221  U.  S.  636;  Tindal  v.  Wesley  (1897)  167 
U.  S.  204;  see  Cunningham  v.  Macon  etc.  R.  R.  (1883)  109  U.  S.  446; 
cf.  Stanley  v.  Schwalby  (1896)  162  U.  S.  255.  An  injunction  for  the  use 
of  an  infringing  device  by  officers  of  the  United  States  has  been  refused. 
Belknap  v.  Schild  (1895)  161  U.  S.  10.  This  seems  justifiable  only 
upon  the  ground  that  the  continued  use  of  a  patent  without  the  consent 
of  the  owner  is  not  a  taking  of  property. 

15See  Gunter  v.  Atlantic  Coast  Line   (1906)   200  U.   S.  273. 

16/n  re  Ayers,  supra. 

17Ex  parte  Young  (1908)  209  U.  S.  123.  Here  the  court  distinguished 
Fitts  v.  McGhee  (1898)  172  U.  S.  516,  on  the  ground  that  the  officer  in 
the  McGhee  case  was  not  a  proper  party  defendant;  this  seems  to  nullify 
the  reasoning  of  that  case  to  the  effect  that  a  threatened  suit  under  an 
unconstitutional  statute  cannot  be  enjoined  unless  this  was  a  duty 
specially  charged  by  the  statute. 

'Jackson  v.  Stevenson  (1892)  156  Mass.  496;  Page  v.  Murray  (1890) 
46  N.  J.  Eq.  325;  note  to  Brown  v.  Huber  (Ohio  1910)  28  L.  R.  A.  [n.  s.] 
706.  The  English  courts  do  not  accept  this  doctrine.  Pulleyne  v.  France 
(1913)  57  S.  J.  173- 
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is  difficult  to  extract  from  the  decisions  the  principles  which  control 
the  exercise  of  this  discretion.  This  unsatisfactory  state  of  the  law 
would  not  seem  attributable  to  any  difficulty  in  determining  the  question 
of  fact  as  to  whether  the  defendant's  or  the  plaintiff's  premises  remain 
suitable  for  those  purposes  to  which  they  have  been  devoted  by  the 
covenant,  but  results  from  the  unsettled  views  as  to  the  true  basis  for 
refusing  the  equitable  relief. 

The  courts,  however,  apparently  regard  the  defendant  as  being  in  a 
position  to  invoke  the  doctrine  of  hardship.  In  Trustees  of  Columbia 
College  v.  Thacher,2  it  would  seem  that  the  facts  were  such  as  to 
enable  the  defendant  to  successfully  resist  performance  on  this  ground.3 
There,  the  specific  performance  of  the  covenant,  devoting  the  restricted 
district  to  residential  uses,  would  have  been  ineffectual  to  accomplish 
this  object,  because  of  a  subsequent  event  which  was  not  reasonably 
foreseeable  by  the  parties  at  the  time  of  contracting.4  However,  the 
court  recognized  that  the  defendant  should  be  allowed  to  set  up  the 
defense  of  hardship  only  when  the  event  which  rendered  the  perform- 
ance of  the  covenant  onerous,  was  not  reasonably  within  the  con- 
templation of  the  parties.5  This  view  seems  clearly  sound,  for  when 
the  event,  making  the  covenant  burdensome  to  the  defendant,  was 
reasonably  within  the  contemplation  of  the  parties,  it  is  difficult  to 
see  how  the  defendant  would  suffer  hardship  if  compelled  to  perform 
the  agreement  into  which  he  knowingly  entered.  And  since  in  every 
case  where  the  covenant  restricts  the  premises  to  residential  uses  the 
encroachment  of  business  in  the  neighborhood  would  seem  to  be  a 
reasonably  foreseeable  event,  the  defense  of  hardship  should  never 
prevail  merely  because  the  neighborhood  has  become  a  business  dis- 
trict. Nevertheless,  the  later  cases  take  the  view,  recently  reaffirmed 
by  the  Court  of  Appeals  in  Batchelor  v.  HinJcle  (1914)  50  N.  Y.  L.  J., 
March  9,  1914,6  that  specific  performance  should  not  be  granted  when, 
in  the  opinion  of  the  court,  the  property  intended  to  be  benefitted,  is, 
because  of  the  change  in  the  neighborhood,  no  longer  suitable  for  the 
uses  sought  to  be  promoted  by  the  covenant.7  And  the  theory  of  these 
cases  seems  to  be  that  inasmuch  as  the  purpose  of  the  covenant  was 
merely  to  maintain  the  residential  character  of  the  entire  neighbor- 
hood, its  specific  enforcement  should  be  denied  when  that  object  can 

2(i882)  87  N.  Y.  311. 

s9  Columbia  Law  Rev.  68. 

4"It  is  true,  the  covenant  is  without  exception  or  limitation,  but  I  think 
this  contingency  which  has  happened  was  not  within  the  contemplation 
of  the  parties." 

""The  general  current  of  business  affairs  has  reached  and  covered  the 
entire  premises  fronting  on  Sixth  Avenue,  both  above  and  below  the 
lot  in  question.  If  this  was  all,  however,  plaintiffs  would  be  justified  in 
their  claim,  for  it  is  apparent  from  the  agreement  that  such  an  encroach- 
ment was  anticipated."  6  Bench  &  Bar  [n.  s.]  56,  96,  104.  See  to  same 
effect  Pagenstecher  v.  Carlson  (1911)  146  App.  Div.  738;  cf.  Goodhue  v. 
Cameron    (1911)    142  App.  Div.  470. 

"Cf.  Zipp  v.  Barker  (1899)  40  App.  Div.  I,  affirmed  (1901)  166  N.  Y. 
621. 

'Amerman  v.  Deane  (1892)  132  N.  Y.  355;  McClure  v.  Leaycraft  (1905) 
183  N.  Y.  36.  If  the  restriction  is  such  that  the  property  will  be  benefitted 
by  its  enforcement,  despite  the  change  in  the  neighborhood,  the  court  will 
enforce  it.     See  Zipp  v.  Barker,  supra. 


440  COLUMBIA  LAW  REVIEW. 

no  longer  be  attained.  But  this  assumption  as  to  the  covenantee's 
object  in  securing  the  covenant  would  seem  unwarranted  by  the  facts, 
for  in  every  case  certainly  a  part  of  the  object  is  to  prevent  the 
covenantor  from  using  his  property  in  other  than  the  restricted  manner ; 
and  furthermore,  if  the  parties  contemplated  the  changes  upon  unre- 
stricted property  of  the  neighborhood,  it  would  seem  that  the  whole  of 
the  object  of  the  covenant  was  to  restrain  the  action  of  the  covenantor. 
The  position  as  now  taken  by  the  Court  of  Appeals  must  find  its  true 
basis  in  considerations  of  policy,  such  as  a  desire  to  discourage  the 
use  of  property  for  residential  purposes  in  a  business  locality,  or  to 
render  the  restricted  district  available  for  the  advancing  needs  of 
business. 

But  it  would  seem  that  no  matter  what  view  the  Court  finally  adopts 
in  determining  when  a  change  in  the  character  of  the  neighborhood 
would  justify  a  refusal  to  enjoin  a  breach  of  the  restrictive  covenant, 
a  covenantor  should  never,  because  of  such  a  change,  be  allowed  to 
have  the  restrictive  agreement  delivered  up  and  canceled,  for  it  is 
quite  possible  that  the  neighborhood  may  resume  its  original  character, 
and  the  covenant  in  that  event  again  become  valuable  to  the  cove- 
nantee;8 


Becording  as  a  Voidable  Preference.1 — The  Bankruptcy  Law  of 
1867  provided  that  a  conveyance,  to  be  voidable  as  a  preference,  must 
have  been  made  within  four  months  before  bankruptcy.  Since  the  effect 
of  recording  acts  is  generally  to  make  unrecorded  instruments  not  void 
but  at  most  inoperative  as  against  all  third  parties,2  it  seems  clear  that 
a  conveyance  within  their  scope  is  "made"  when  executed;  and  that  if 
executed  more  than  four  months,  but  recorded  within  four  months 
before  bankruptcy,  it  will  be  unassailable.  This  is  the  view  taken  by 
the  majority  of  the  cases,3  and  apparently  the  rule  was  so  settled  by  a 
decision  of  the  Supreme  Court.4 

The  Act  of  1898  defined  a  preference  as  suffering  a  judgment  or 
making  a  transfer  while  insolvent,  so  as  to  enable  any  creditor  to 
obtain  more  than  his  pro  rata  share;5  and  provided  that  if  such  prefer- 

sThe  case  of  St.  Stephen's  Ch.  v.  Ch.  of  Transfiguration  (1911)  201 
N.  Y.  1,  6,  is  clearly  distinguishable  upon  the  ground  that  there  the 
covenantee  retained  no  land  which  could  be  beneficially  affected  by  the 
enforcement  of  the  covenant.  Cf.  Coudert  v.  Sayre  (1890)  46  N.  J. 
Eq.  386. 

xThe  question  of  fraudulent  conveyance  is  not  treated  here.  Failure 
to  record  is,  however,  a  badge  of  fraud.  Clayton  v.  Exchange  Bank 
(C.  C.  A.  5th  Cir.  1903)  121  Fed.  630,  certiorari  denied  (1903)  191  U.  S. 
S67. 

2As  to  the  effect  of  the  various  recording  acts,  see  13  Columbia  Law 
Rev.  539. 

*Ex  parte  Dalby  (D.  C.  D.  Mass.  1870)  Fed.  Cas.  No.  3540;  Folsom  v. 
Clemence  (1873)  in  Mass.  273;  contra,  Bostwick  v.  Foster  (C.  C.  D.  Vt 
1878)    Fed.  Cas.  No.   1682. 

4Sawyer  v.  Turpin  (1875)  91  U.  S.  114;  see  Matthews  v.  Westphal 
(C.  C.  D.  la.  1880)  48  Fed.  664;  National  Bank  v.  Conway  (C.  C  E.  D. 
Va.  1876)  Fed.  Cas.  No.  10037. 

6Bankr.  Act.  (1898)  §  60  (a). 
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ence  were  given  within  the  four  months'  period  to  one  having  reasonable 
cause  to  believe  that  it  was  intended  as  such,  it  should  be  voidable  by 
the  trustee.6  Again  the  great  weight  of  authority  held  that  the  four 
months'  period  dated  from  the  execution,  and  not  from  the  recording,  of 
the  preferential  transfer.7 

The  amendment  of  Feb.  5,  1903  makes  the  four  months'  limitation 
part  of  the  definition  of  a  preference,  but  also  provides  that  where 
recording  is  required  by  the  state  law,  the  limitation  shall  not  expire 
until  four  months  from  the  date  of  such  recording.  This  change  in 
the  statute  gives  rise  to  two  new  problems : — When  is  recording  re- 
quired by  the  state  law ;  and,  if  it  is,  are  the  insolvency  of  the  bankrupt, 
the  "reasonable  cause  to  believe,"  and  the  other  elements  of  a  prefer- 
ence to  be  considered  as  of  the  date  of  execution  or  of  record  ? 

There  seem  to  be  three  possible  interpretations  of  the  word  "re- 
quired," and  all  three  have  some  support  in  the  authorities.  The  first 
is  based  partly  on  the  fact  that  in  §3,  defining  acts  of  bankruptcy,  the 
phrase  "required  or  permitted"  to  be  recorded  is  used;  that  while  the 
original  draft  of  the  amendment  of  1903  contained  similar  language, 
the  words  "or  permitted"  were  stricken  out  in  Congress.8  Its  effect 
apparently  is  that  recording  is  not  "required"  unless  an  unrecorded 
transfer  is  absolutely  void.9  Since  practically  no  recording  act  goes  to 
that  extent,  this  interpretation  renders  the  amendment  nugatory.  The 
second  seeks  to  reconcile  the  decisions  by  distinguishing  between  re- 
cording acts  which  make  unrecorded  transfers  void  as  against  general 
creditors,  and  those  which  do  not;  holding  that  the  former  class 
"requires"  recording,  but  the  latter  does  not.10  It  is,  however,  impossible 
to  reconcile  all  the  decisions  on  this  point;11  and  this  interpretation, 
while  tending  to  make  the  bankruptcy  law  symmetrical,  seems  to  have 
no  warrant  in  the  language  of  the  statute.  The  third  view  is  the  one 
taken  in  the  recent  case  of  Carey  v.  Donohue  (C.  C.  A.  6th  Cir.  1913) 
209  Fed.  328,  to  the  effect  that  where  record  is  required  to  make  a 
transfer  valid  against  any  class  of  persons,  it  is  "required"  within  the 
meaning  of  the  Bankruptcy  Act;  that  the  word  "required"  refers  to 
the  character  of  the  transfer  rather  than  to  the  effect  of  not  recording 

"Bankr.  Act.  (1898)  §  6o  (b). 

7In  Matter  of  Mersman  (D.  C.  W.  D.  N.  Y.  1901)  7  Am.  Bankr.  Rep. 
46;  see  In  re  Noel  (D.  C.  D.  Md.  1905)  137  Fed.  694;  In  re  Adams  (D.  C. 
E.  D.  Mich.  1899)  97  Fed.  188;  In  re  Wright  (D.  C.  N.  D.  Ga.  1899)  96 
Fed.  187.  One  case,  however,  takes  the  position  that  a  preference  can- 
not be  said  to  have  been  given  until  a  conveyance  valid  against  creditors 
has  been  perfected ;  that  where,  therefore,  the-  recording  act  makes  un- 
recorded transfers  void  even  as  against  general  creditors,  the  four  months 
date  from  the  recording  of  the  preferential  conveyance.  In  re  Klingaman 
(D.  C.  S.  D.  la.  1900)   101  Fed.  691. 

8i  Loveland,  Bankruptcy    (4th  ed.)   994. 

9See  In  re  Jacobson  &  Perrill  (D.  C.  N.  D.  Ga.  1912)  200  Fed.  812; 
In  re  Mcintosh  (C.  C.  A.  9th  Cir.  1907)  150  Fed.  546;  Meyer  Bros  v. 
Pipkin  Drug  Co.   (C.  C.  A.  5th  Cir.  1905)    136  Fed.  396. 

10In  re  Sturtevant  (C.  C.  A.  7th  Cir.  1911)  188  Fed.  196;  In  re  Sayed 
(D.  C.  W.  D.  Mich.  1910)  185  Fed.  962;  In  re  Klein  (C.  C.  A.  6th  Cir. 
1912)  197  Fed.  241 ;  In  re  Mission  Fixture  &  M.  Co.  (D.  C.  W.  D.  Wash. 
1910)   180  Fed.  263. 

"Collier,   Bankruptcy    (9th  ed.)    799. 
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it.  This  view  seems  to  be  supported  by  the  weight  of  authority;12 
and  besides  giving  to  the  word  "required"  its  natural  meaning,  it 
carries  out  the  apparent  purpose  of  the  amendment  to  change  the  rule 
of  the  earlier  cases. 

Conceding  the  recording  to  be  "required,"  it  remains  to  be  decided 
whether  the  statutory  elements  are  to  be  determined  as  of  the  date  of 
execution  or  of  record.  Since  the  amendment  leaves  the  definition  of  a 
preference  intact  except  as  to  the  time  requirement,  it  would  seem  that 
its  effect  should  be  merely  to  extend  the  time  limitation,  leaving  the 
elements  still  to  be  considered  as  of  the  date  of  execution.13  Many 
decisions,  however,  carry  out  the  spirit  of  the  amendment  to  its  full 
extent  by  dating  intent,  reasonable  cause  and  insolvency  from  the  time 
of  recording.14  The  amendment  of  June  25,  1910  is  apparently  in- 
tended to  settle  the  law  in  favor  of  the  latter  view.15 


State  Regulation  of  Eeduced  Rate  Railroad  Tickets. — It  is  well 
settled  that  state  railroad  commissions  may  fix  reasonable  rates  for 
intrastate  transportation  and  control  the  incidents  of  the  service.1 
Since  discrimination  between  shippers  is  a  familiar  cause  of  industrial 
monopoly,  it  is  to  the  public  interest  to  have  unvarying  freight  rates 
prescribed  by  the  State.2  But,  obviously,  the  same  rule  of  policy  does 
not  apply  to  passenger  rates;  consequently,  commutation,  mileage,  and 
other  desirable  forms  of  cut-rate  transportation,  are  exempt  from  the 
ban  on  discrimination.3  The  nature  of  this  exemption  has  been  the 
subject  of  much  controversy.  The  Supreme  Court  has  held  that  rail- 
roads cannot  be  compelled  to  issue  cut-rate  tickets,  on  the  ground  that 
since  the  maximum  charge  must,  of  course,  be  reasonable,  any  lower 
charge  is  less  than  reasonable  in  legal  contemplation,  and  its  enforce- 
ment becomes  a  taking  of  property  without  compensation.4    The  fallacy 

"In  re  Beckhaus  (C.  C.  A.  7th  Cir.  1910)  177  Fed.  141 ;  Loeser  v. 
Savings  Dep.  Co.  (C.  C.  A.  6th  Cir.  1906)  148  Fed.  975;  See  English  v. 
Ross  (D.  C.  M.  D.  Pa.  1905)  140  Fed.  630;  Ragan  v.  Donovan  (D.  C.  N. 
D.  Oh.  191 1 )  189  Fed.  138;  Mattley  v.  Geisler  (C.  C.  A.  8th  Cir.  191 1) 
187  Fed.  970;  Dulany  v.  Morse  (1913)      39  App.  Cas.  (D.  C.)  523. 

13In  re  Klein,  supra;  Debus  v.  Yates  (D.  C.  E.  D.  Ky.  1910)  193  Fed. 
427;  see  In  re  Jackson  Co.  (D.  C.  D.  Mo.  191 1)  189  Fed.  636;  In  re  Sayed, 
supra;  Claridge  v.  Evans   (1908)   137  Wis.  218. 

"First  Nat.  Bank  v.  Connett  (C.  C.  A.  8th  Cir.  1905)  142  Fed.  33; 
English  v.  Ross,  supra;  In  re  Montague  (D.  C.  E  D.  Va.  1905)  143  Fed. 
428. 

"See  In  re  Klein,  supra,  p.  250;  but  see  In  re  Watson  (D.  C.  E.  D. 
Ky.  1912)   201  Fed.  962. 

Railroad  Commission  Cases   (1886)    116  U.   S.  307. 

22  Wyman,  Public  Service  Corporations,  §  1290. 

"Congress  provides  that  nothing  in  the  Interstate  Commerce  Act  "shall 
prevent  *  *  *  the  issuance  of  mileage,  excursion,  or  commutation  pas- 
senger tickets."  25  U.  S.  Stat,  at  L.  862.  Since  the  States  have  not  en- 
acted similar  clauses,  their  attitude  is  implied  to  be  in  line  with  that  of 
Congress,  because  they  grant  their  commissions  the  widest  power  over 
freight  transportation  and  only  limited  power  over  passenger  traffic. 
Georgia  Code  (1911)  §§  2634,  2664. 

'Lake  Shore  &  M.  S.  Ry.  v.  Smith   (1899)   173  U.  S.  684,  696. 
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of  the  argument  that  because  there  is  only  one  possible  maximum  rate, 
there  may  also  be  only  one  possible  reasonable  rate,  lies  in  the  fact  that 
there  are  as  many  reasonable  rates  as  there  are  kinds  of  service  rendered. 
At  all  events,  it  is  clear  that  railroads  are  free  to  issue  cut-rate  tickets 
or  not,  as  they  desire.5 

Driven  from  their  first  position,  the  commissions  have  next  endeav- 
ored to  regulate  the  incidents  of  reduced  rate  contracts  of  carriage,6 
asserting  that  the  voluntary  act  of  the  carrier  in  issuing  special  tickets 
opens  the  way  for  state  regulation.7  In  this  they  have  been  upheld  by 
the  Georgia  Supreme  Court  in  the  case  of  Bail  road  Commission  v. 
Louisville  &  Nashville  B.  B.  (Ga.  1913)  80  S.  E.  327,  which  involved 
the  validity  of  an  order  requiring  railroads  issuing  mileage  books  to 
accept  them  on  trains  as  ordinary  tickets,  except  when  the  journey  was 
commenced  in  a  city  of  over  10,000  inhabitants.  The  previous  practice, 
based  on  the  printed  contract,  had  been  for  the  holder  to  exchange  the 
coupons  for  a  regular  ticket  before  boarding  the  train.  Although  the 
reasonableness  of  this  arrangement  was  unquestioned,8  it  was  held, 
one  judge  dissenting,  that  the  new  order,  being  also  reasonable  and 
emanating  from  the  commission,  should  prevail  as  a  proper  exercise 
of  the  police  power  for  the  public  convenience.9 

This  decision  flatly  violates  the  spirit  of  the  case  of  Lake  Shore  & 
M.  8.  By.  v.  Smith.10  which  is  controlling  for  state  courts  on  the 
particular  question  of  mileage  book  rates.  The  Supreme  Court  there 
says,  that,  within  the  maximum  requirements,  a  carrier  "is  at  liberty  to 
conduct  its  work  in  such  a  manner  as  may  seem  to  it  best  *  *  *  .wu 
This  liberty  is,  of  course,  at  all  times  subject  to  the  laws  against  dis- 
crimination and  the  common  law  test  of  reasonableness.     To  curb  it 

s2  Wyman.  Public  Service  Corporations.  §  1353.  In  Attorney-General 
v.  Old  Colony  R  R  (1893)  160  Mass.  62.  the  court  declared  invalid  a 
law  requiring  the  issuance  of  mileage  books  interchangeable  among  all 
the  railroads  of  the  State  because  it  provided  no  adequate  security  for 
the  redemption  of  coupons.  Free  passes,  on  the  other  hand,  are  fre- 
quently forbidden.     34  U.   S.   Stat,  at  L.  584. 

*The  South  Carolina  commission  has  taken  a  position  similar  to  that 
of  Georgia. 

7Cf.  Stephens  v.  Central  of  Ga.  Ry.  (1912)  138  Ga.  625,  in  which  the 
point  was  stressed  that  the  voluntary  act  of  the  carrier  in  initiating  the 
special  service  brought  the  regulation  of  that  service  within  the  scope  of 
the  commission's  powers. 

The  form  of  contract  described  has  been  customary  in  Georgia  for 
some  time,  and  was  specifically  approved  by  the  commission  in  1908.  See 
Perry  v.  Atlantic  Coast  Line  R.  R.    (1911)    9  Ga.  App.  260. 

"The  court  cited  Lake  Shore  &  M.  S.  Ry.  v.  Ohio  (1899)  173  U.  S. 
285.  300.  which  said :  "The  power  of  the  State  *  *  *  to  provide  for 
the  public  convenience  stands  upon  the  same  ground  precisely  as  its  power 
*  *  *  to  protect  the  public  health,  the  public  morals,  or  the  public 
safety." 

wSupra,  p.  691. 

uIt  is  interesting  to  note  that  the  Interstate  Commerce  Commission 
has  expressed  its  inability  to  alter  the  reasonable  limitations  as  to  service 
which  the  railroad  imposes  upon  persons  purchasing  mileage  books.  Esch- 
ner  v.  Penn.  R.  R.   (1910)   18  Int.  Com.  Rep.  60. 
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for  the  public  convenience,  the  need  must  be  urgent;12  and  the  dissent- 
ing judge  could  not  find  that  the  trivial  order  of  the  Georgia  commission 
was  based  on  any  such  emergency.13  The  ultimate  object  of  regulation 
being  to  secure  efficient  service,  since  irksome  rulings  by  commissions 
may  cause  the  railroads  to  discontinue  altogether  the  sale  of  reduced 
rate  tickets,  it  is  submitted  that  the  power  over  the  incidents  of  special 
contracts  of  transportation  should  be  vested  only  in  that  body  which 
may  initiate  them. 

12Freund,  Police  Power,  §  398,  regards  "public  convenience"  as,  at 
once,  the  least  specific  and  the  least  convincing  justification  of  an  exercise 
of  the  police  power.  Peckham,  J.,  in  Lake  Shore  &  M.  S.  Ry.  v.  Smith, 
supra,  p.  692,  demonstrates  its  uncertain  character  when  he  describes  its 
scope  in  terms  of  negation. 

13Cf.  Piatt  v.  Lecocq  (C.  C.  A.  1907)  158  Fed.  723,  in  which  the  court 
upheld  certain  reasonable  regulations  of  an  express  company  and  criti- 
cized interference  by  a  commission  where  the  gain  in  "convenience"  was 
trivial.  Alsop  v.  Southern  Express  Co.  (1889)  104  N.  C.  278,  although 
apparently  inconsistent,  is  reconciled  in  a  note  to  the  former  case  in 
15  L.  R.  A.  [n.  s.]  558. 


RECENT  DECISIONS. 

Arthur  Bearxs  Brexxer,  Editor-in-Charge. 
James  Alger  Fee,  Associate  Editor. 

Admiralty— Limitatiox  of  Liability — Persoxs  Extitled. — A  British 
-el,  after  collision  with  an  iceberg,  foundered  in  mid-ocean. 
Held,  the  owner  could  obtain  no  limitation  of  liability  under  U.  S.  Rev. 
Stat.  §  4282  et  seq.  The  Titanic  (D.  C.  S.  D.  N.  Y.  1913)  209  Fed. 
501. 

Since  the  general  maritime  law  of  Europe  has  no  inherent  force 
in  the  United  States,  The  Lottowanna  (1874)  21  Wall.  558,  the  avail- 
ability of  proceedings  to  limit  liability  must  depend  upon  the  terms 
of  Rev.  Stat.  §  4282,  which  should  prima  facie  have  no  extra-terri- 
torial effect.  Churchill  v.  Ship  British  America  (D.  C.  1878)  9  Ben. 
516;  see  In  re  Garnett  (1891)  141  U.  S.  1.  This  construction,  how- 
ever, while  adopted  under  a  former  English  statute  of  this  kind,  Cope 
v.  Doherty  (1858)  2  DeG.  &  J.  *614;  The  Wild  Banger  (1862)  Lush. 
Adm.  553,  has  not  prevailed  in  the  United  States  in  actions  arising 
from  a  tort  committed  upon  the  high  seas,  on  the  theory  that  the  body 
of  United  States  maritime  law,  whether  statutory  or  otherwise,  should 
be  applied  unless  the  foreign  law  was  shown  to  be  different.  See  The 
Scotland  (1881)  105  U.  S.  24;  Thommassen  v.  Whitwell  (C.  0.  1882)  12 
Fed.  891,  affirmed  118  U.  S.  520;  cf.  La  Bourgogne  (1908)  210  U.  S. 
95.  It  is  but  just,  however,  that  when  contesting  vessels  belong  to 
the  same  foreign  nation,  or  nations  recognizing  the  same  rule  as  to 
the  question  involved,  their  law  rather  than  that  of  the  forum  should 
be  applied,  The  Scotland,  supra;  see  The  Belgenland  (1885)  114  U.  S. 
355,  either  on  the  theory  that  the  delinquent  ship  is  territory  and  its 
law  therefore  loci  delicti,  or  that  a  defendant  need  in  that  case  be  sub- 
ject to  no  obligation  not  imposed  by  his  local  law.  Westlake,  Private 
International  Law  (5th  Ed.)  §  202.  The  decision  of  the  principal  case, 
therefore,  as  making  possible  the  application  of  the  law  of  the  foreign 
ship,  not  only  recognizes  the  desirability  of  a  strict  construction,  but 
inflicts  injustice  on  neither  of  the  parties. 

Attorney  axd  Cliext — Disbarmext  for  Crime  Before  Coxyictiox. — 
In  a  proceeding  to  disbar  an  attorney  accused  of  a  felony,  held,  the 
court  was  bound  by  a  statute  not  to  disbar  the  attorney  until  he  was 
convicted  of  the  crime.  State  v.  Reynolds  (Mo.  1913)  158  S.  TV.  671. 
It  is  generally  conceded  that  the  right  to  practice  law,  instead  of 
being  property  which  cannot  be  taken  without  due  process  of  law,  is  a 
mere  privilege  or  franchise,  Cohen  v.  Wright  (1863)  22  Cal.  297;  In  re 
Thatcher  (D.  C.  1911)  190  Fed.  969;  contra,  Ex  parte  Steinman  & 
Eensel  (1880)  95  Pa.  220,  which  the  court  has  inherent  power  to 
revoke.  See  Beene  v.  State  (1860)  22  Ark.  *149.  Nor  does  such  dis- 
barment usurp  the  function  of  the  criminal  court  by  punishing  the 
attorney  for  a  crime.  The  court  is  rather  determining  whether  a  man 
whom  it  has  formerly  licensed  and  held  out  to  the  world  as  of  high 
moral  character  is  still  worthy  of  that  confidence.  See  State  v.  Winton 
(1884)  11  Ore.  456;  State  v.  McClaugherty  (1889)  33  W.  Va.  250;  but 
see  dissent  of  Field,  J.,  in  Ex  parte  Wall  (1882)  107  U.  S.  265,  301. 
Consequently,  although  it  is  frequently  said  that  an  attorney  should 
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not  be  disbarred  before  conviction  except  in  extraordinary  circum- 
stances, Ex  parte  Wall,  supra,  yet  it  seems  that  he  should  be  disbarred 
for  any  offense  which  shows  him  unworthy  of  the  court's  recommenda- 
tion, irrespective  of  whether  he  has  actually  been  convicted  before  a 
jury,  In  re  Smith  (1906)  73  Kan.  743,  or  of  whether  the  offense  is 
even  indictable.  In  Matter  of  Mills  (1850)  1  Mich.  392.  Accordingly, 
it  seems  that  where  a  statute  merely  enumerates  grounds  for  which  an 
attorney  may  be  disbarred,  the  court  should  not  be  precluded  from 
withdrawing  its  recommendation  for  other  reasons  which  show  the 
attorney  to  be  untrustworthy.  Delano's  Case  (1876)  58  N.  H.  5;  In 
re  Smith,  supra;  contra,  In  re  Eaton  (1895)  4  N.  Dak.  514.  But 
where,  as  in  the  principal  case,  the  statute  provides  that  an  attorney 
may  be  disbarred  only  under  certain  circumstances,  the  court  seems 
correct  in  holding  that  it  cannot  disbar  under  any  other  circumstances, 
In  re  Ebbs  (1908)  150  N.  C.  44,  despite  the  fact  that  such  statutes  are 
often  attacked  as  being  an  unwarranted  attempt  by  the  legislature  to 
interfere  with  the  working  of  a  co-ordinate  branch  of  the  government. 
See  dissent  in  In  re  Ebbs,  supra. 

Award  and  Arbitration — Judicial  Acts  Involved. — The  hearing  of  a 
board  of  arbitrators  was  held  on  Sunday,  but  the  award  was  published 
the  following  day.  Held,  the  award  is  valid  as  the  only  judicial  acts 
were  consummated  on  Monday  when  the  award  was  published.  Karap- 
chinshy  v.  Bothbaum  (Mo.  1914)  163  S.  W.  290. 

There  seems  to  be  little  unanimity  of  opinion  in  the  various  juris- 
dictions as  to  what  parts,  if  any,  of  the  proceedings  in  an  arbitration 
and  award  constitute  judicial  acts.  It  has  been  held  that  the  publica- 
tion of  an  award  involves  a  judicial  act.  Story  v.  Elliot  (N.  Y.  1827) 
8  Cow.  27.  But  as  arbitrators  are  not  bound  to  follow  strictly  legal 
rules  in  the  hearing,  Morse,  Arbitration  and  Award,  135,  or  in  arriving 
at  their  decision,  ibid.  p.  217,  the  hearing  and  the  drawing  up  and 
signing  the  award  are  not  such  judicial  acts.  Isaacs  v.  Beth  Blame- 
dash  Society  (N.  Y.  1857)  1  Hilt.  469.  On  the  other  hand,  the  publica- 
tion of  an  award  has  been  declared  only  a  ministerial  act  connected 
with  a  judicial  proceeding,  Eiger  v.  Coates  (1862)  18  Ind.  153,  and 
in  some  jurisdictions  it  is  held  that  no  judicial  acts  are  involved,  the 
award  being  merely  the  consummation  of  a  contract.  Blood  v.  Bates 
(1858)  31  Vt.  147.  The  award  is  final  as  to  the  law  and  fact  of  the 
matter  in  controversy,  Boston  Water  Power  Co.  v.  Gray  (Mass.  1843) 
6  Mete.  131,  and  hence  its  making  is  correctly  considered  a  judicial 
act.  But  as  the  decision  of  the  arbitrator  is  revocable  up  to  the  time 
of  its  publication,  see  Eveleth  v.  Chase  (1821)  17  Mass.  458,  460,  the 
actual  making  of  the  award  must  be  co-incident  with  its  publication. 
Therefore,  in  the  principal  case  it  is  immaterial  whether  the  decision 
of  the  arbitrators  was  reached  on  Sunday  or  not,  since  the  making  of 
the  award,  which  is  the  judicial  act,  occurred  on  Monday  when  it  was 
published. 

Bankruptcy — Bailments — Lease  With  Option  of  Purchase. — The 
plaintiff  delivered  machinery  to  the  bankrupt  under  a  nominal  contract 
of  lease  containing  an  option  to  purchase  for  an  additional  sum.  The 
bankrupt  thereupon  gave  notes  for  all  rental  instalments  and  the  final 
optional  payment.  Held,  the  transaction  was  a  bailment  and  hence 
enforcible  against  the  trustee  in  bankruptcy.  Walton  v.  Tepel  (C.  C. 
A.  3rd  Cir.  Pa.  1913)  210  Fed.  161. 


RECENT  DECISIONS.  447 

Although  a  transaction  assumes  the  form  of  a  lease,  if  a  permanent 
transfer  of  the  property  is  contemplated,  the  rights  of  creditors  will 
not  be  prejudiced  by  giving  effect  to  a  secret  reservation  of  title  in  the 
vendor.  Harvey  v.  Rhode  Island  Locomotive  Works  (1876)  93  U.  S. 
664.  It  is  of  the  essence  of  a  bailment,  however,  that  there  be  an 
intent  to  return  the  identical  property  in  the  same  or  altered  form,  and 
not,  as  in  a  sale,  some  other  thing  of  value.  1  Loveland,  Bankruptcy, 
836.  When,  therefore,  the  stipulated  rental  payments  aggregate  the 
value  of  the  leased  property  and  are  to  be  substituted  for  it,  a  sale 
is  shown  to  have  been  intended.  Murch  v.  Wright  (1868)  46  111.  487; 
Whitcomb  v.  Woodworth  (1882)  54  Vt.  544.  But  while  the  mere 
annexation  of  an  option  to  purchase,  McCall  v.  Powell  (1879)  64  Ala. 
254,  or  the  acceptance  of  notes  for  the  rental  payments,  Unitype  Co. 
v.  Long  (C.  C.  A.  1906)  143  Fed.  315,  would  not  alone  change  the 
character  of  the  bailment,  the  fact  that  at  the  time  of  the  transaction 
the  vendor  gave  a  note  for  the  optional  payment  would  be  the  strongest 
evidence  that  a  conditional  sale  was  intended.  Hays  v.  Jordan  (1890) 
85  Ga.  741.  The  decision  in  the  principal  case  would  seem  to  result 
from  the  attitude  of  the  Pennsylvania  courts,  which,  by  reason  of  their 
unfortunate  refusal  to  recognize  the  validity  of  conditional  sales,  see 
Harkness  v.  Russell  (1886)  188  U.  S.  663,  have  upheld  virtually  the 
same  arrangements  as  bailments.  See  Stiles  v.  Beaton  (1901)  200  Pa. 
114;  Enlow  v.  Kline  (1875)  79  Pa.  488.  Since  this  tendency  actually 
affords  support  to  an  attempt  to  evade  the  law  of  that  jurisdiction,  see 
In  re  Poore  (D.  C.  1905)  139  Fed.  862,  as  was  pointed  out  by  the  lower 
court  in  the  principal  case,  In  re  Gaglione  (D.  C.  1912)  200  Fed.  81, 
it  can  scarcely  be  justified. 

Bankruptcy — Preferences— Kecording  Within  Four  Months. — A 
preferential  conveyance  of  real  estate  was  executed  more  than  four 
months  before  bankruptcy,  but  recorded  within  that  time.  Held,  a 
voidable  preference.  Carey  v.  Donohue  (C.  C.  A.  6th  Cir.  1913)  209 
Fed.  328.     See  Notes,  p.  440. 

Banks  and  Banking — Directors — Negligence. — The  directors  of  an 
insolvent  bank  had  left  practically  the  entire  management  of  its  busi- 
ness to  an  embezzling  cashier.  Held,  the  receiver  could  recover  from 
them  the  amount  of  the  defalcation.  Lyons  v.  C order  (Mo.  1913)  162 
S.  W.  606. 

While  some  courts  in  the  absence  of  statute  hold  bank  directors 
liable  only  for  negligence  so  gross  as  to  amount  to  bad  faith,  see 
Swentzel  v.  Penn  Bank  (1892)  147  Pa.  140,  152,  and  others  require 
them  to  exercise  the  care  of  a  prudent  man  in  his  own  business, 
Fisher  v.  Parr  (1901)  92  Md.  245,  265,  the  majority  of  courts  refrain 
from  defining  the  exact  amount  of  care  required,  but  state  broadly 
that  they  must  act  reasonably  and  prudently,  Mason  v.  Moore  (1906) 
73  Oh.  St.  275;  Briggs  v.  Spaulding  (1891)  141  U.  S.  132,  allowing 
the  circumstances  of  each  case  and  a  comparison  with  the  conduct  of 
reasonable  men  in  the  directorate  of  banks  similarly  situated,  Wheeler 
v.  Aiken  Co.  (C.  C.  1896)  75  Fed.  781,  784,  to  determine  whether  the 
requirement  has  been  satisfied.  And,  indeed,  many  courts  ostensibly 
applying  the  "gross  negligence"  test  are  in  substantial  accord  with 
this  position.  See  Assignees  v.  Caperton  (1888)  87  Ky.  306;  Hun  v. 
Cary  (1880)  82  N.  Y.  65.     This  solution,  moreover,  seems  preferable 
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to  the  rule  which  requires  a  director,  who  generally  serves  gratuitously, 
and  is  frequently  a  busy  man  of  affairs,  to  give  the  same  attention  to 
the  bank's  business  that  he  does  to  his  own,  or  to  the  view  which  by 
exonerating  him  from  all  but  the  most  culpable  negligence  loses  sight 
of  the  representation  he  makes  in  lending  his  name  to  the  office.  See 
Holmes  y.  McDonald  (1907)  126  111.  169.  But  at  the  suit  of  a  creditor 
or  depositor  some  courts  hold  the  director  only  to  good  faith,  although 
they  require  him  to  respond  to  the  corporation  for  ordinary  negligence. 
See  Deadrick  v.  Bank  (1897)  100  Tenn.  457,  463.  While  non-com- 
pliance with  a  statute  was,  in  the  principal  case,  regarded  sufficient 
negligence  to  make  the  directors  liable,  the  decision  was  also  rested 
on  their  common  law  duty  to  use  ordinary  care  in  selecting  and 
supervising  their  agent.  See  Warner  v.  Penoyer  (C.  C.  A.  1898) 
91  Fed.  587;  Briggs  v.  Spaulding,  supra. 

Banks  and  Banking — Double  Liability  of  Stockholders — Limitation 
of  Actions. — The  executors  of  a  holder  of  shares  in  a  national  bank, 
without  requiring  a  refunding  bond  from  the  legatees,  distributed  the 
estate  in  1892,  two  years  subsequent  to  the  testator's  death.  The  bank 
having  become  insolvent  in  1890,  the  Comptroller  of  the  Currency  in 
1893  ordered  an  assessment  on  the  stockholders  under  U.  S.  Rev.  Stat. 
§  5151,  and  ordered  a  second  assessment  in  1900.  In  a  suit  against 
the  executors  by  the  receiver  of  the  bank  in  1902  on  the  second  assess- 
ment, held,  the  action  was  not  barred  by  the  three  year  Statute  of 
Limitations  of  the  State.  Rankin  v.  Miller  (D.  C.  Del.  1913)  207 
Fed.  602. 

Where  the  accrual  of  a  cause  of  action  is  dependent  upon  some 
preliminary  act  wholly  within  the  control  of  the  plaintiff,  he  may  not 
delay  unreasonably  in  causing  the  right  of  action  to  vest.  West  v. 
Bank  (1903)  66  Kan.  524.  Consequently,  although  the  double  liability 
of  a  bank  stockholder,  which  is  contingent  upon  the  levying  of  an 
assessment,  Aldrich  v.  Skinner  (C.  C.  1899)  98  Fed.  375,  does  not  give 
rise  to  a  cause  of  action  until  such  levy,  actions  by  the  receivers  of 
state  banks  have  nevertheless  been  held  barred  on  grounds  of  undue 
delay  by  them  in  levying  the  assessment.  West  v.  Bank,  supra.  Since, 
however,  the  receiver  of  a  national  bank  cannot  bring  suit  prior  to  the 
making  of  an  assessment  by  the  federal  Comptroller,  see  Kennedy  v. 
Gibson  (1869)  8  Wall.  498,  505,  or  by  a  court  of  equity,  see  King  v. 
Pomeroy  (C.  C.  A.  1903)  121  Fed.  287,  any  delay  in  the  accrual  of 
the  action  is  not  due  to  the  plaintiff's  laches,  Aldrich  v.  Yates  (C.  C. 
1899)  95  Fed.  78,  since  he  has  no  power  to  control  the  proceedings  of 
the  Comptroller  or  of  the  equity  court,  and  as  a  result  it  would  seem 
that  the  stockholder  cannot  avail  himself  of  any  amount  of  such  delay 
as  a  defense.  Deweese  v.  Smith  (C.  C.  A.  1901)  106  Fed.  438;  Rankin 
v.  Barton  (1905)  199  U.  S.  228,  reversing  (1904)  69  Kan.  629;  but 
see  Price  v.  Yates  (C.  C.  1879)  19  Fed.  Cas.  No.  11,418;  1  Bolles, 
Banks  &  Banking,  174.  Since  the  plaintiff  has  been  deprived  of 
his  claims  against  the  estate  through  the  negligence  of  the  executors, 
who  had  notice  of  the  bank's  insolvency  in  ample  time,  such  executors 
were  properly  held  liable  as  on  a  devastavit  for  not  awaiting  the  action 
of  the  Comptroller  before  distributing  the  estate.  See  1  Bolles,  Banks 
&  Banking,  176.  The  defendants  could  have  protected  themselves  by 
requiring  a  refunding  bond  from  the  distributees,  but  their  neglect  in 
failing  to  do  so  does  not  affect  the  clear  rights  of  the  creditors. 
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Carriers — State  Regulation  of  Eeduced  Rate  Tickets. — The  practice 
of  a  carrier  being  to  require  holders  of  mileage  books  to  exchange  their 
coupons  for  ordinary  tickets  before  boarding  trains,  the  Georgia  Rail- 
road Commission,  after  hearings,  ordered  that  mileage  books  should 
be  accepted  by  conductors  directly  on  trains,  except  when  the  journey 
was  commenced  in  cities  of  over  ten  thousand  inhabitants,  where  the 
former  practice  should  continue.  Held,  a  valid  exercise  of  the  police 
power  for  the  public  convenience.  Railroad  Commission  v.  Louisville 
&  N.  R.  R.  (Ga.  1913)  80  S.  E.  327.     See  Notes,  p.  142. 

Conflict  of  Laws — Corporations — Individual  Inability  of  a  Stock- 
holder.— The  plaintiff  is  a  creditor  of  an  insolvent  corporation,  incor- 
porated in  Arizona  for  the  express  purpose  of  doing  business  in  Cali- 
fornia. Under  the  law  of  Arizona  and  by  express  stipulation  of  the 
shareholders,  they  are  to  be  exempt  from  individual  liability.  The 
constitution  and  code  of  California,  however,  assume  to  attach  such 
liability  to  shareholders  in  both  domestic  and  foreign  corporations. 
The  suit  was  originally  instituted  in  New  York  against  the  defendant, 
who  is  a  shareholder  in  the  corporation  and  a  resident  of  New  York. 
Held,  one  judge  dissenting,  the  defendant  was  liable.  Thomas  v. 
Matthiessen  (1914)  34  Sup.  Ct.  Rep.  312,  reversing  192  Fed.  495. 

Although  the  character  of  the  relation  existing  between  the  share- 
holder and  the  corporation  has  been  a  much  mooted  question,  the 
Supreme  Court  seems  to  regard  it  as  one  of  agency,  and  finds  an 
implied  authority  from  the  shareholder  as  principal  to  the  corporation 
as  agent  to  enter  into  contracts  in  California,  and  consequently  to 
bind  him,  thereby,  according  to  the  laws  of  that  State.  The  exact  facts 
presented  do  not  appear  to  have  ever  arisen  before.  In  reaching  its 
conclusion,  however,  the  court  follows  directly  the  reasoning  in  Pinney 
v.  Nelson  (1901)  183  TJ.  S.  144,  although  in  that  case  there  was  not 
an  express  stipulation  for  exemption.  For  an  extensive  discussion  of 
the  principles  involved,  see  9  Columbia  Law  Rev.  2S5,  492;  10  ibid.  283, 
520;  12  ibid.  450. 

Constitutional  Law — Eleventh  Amendment — Federal  Jurisdiction 
Under  Fourteenth  Amendment. — The  complainant  sought  an  injunc- 
tion to  restrain  certain  officers  of  a  State  from  taking  any  action  to 
enforce  payment  of  taxes  based  upon  an  assessment  alleged  to  be  in 
violation  of  the  Fourteenth  Amendment,  although  made  under  con- 
stitutional statutes.  Held,  the  federal  courts  had  jurisdiction.  Louis- 
ville &  N.  R.  v.  Bosworth  (D.  C.  Ky.  1913)  209  Fed.  380.  See  Notes,  p. 
436. 

Constitutional  Law — Full  Faith  and  Credit — Probate  of  Wills. — 
The  testator  died  in  Texas,  leaving  personal  property  there  and  real 
property  in  Louisiana,  and  his  will  was  admitted  to  probate  in  Texas. 
On  application  for  registration,  the  Louisiana  court  held  that  the 
Texas  court  had  no  jurisdiction  to  probate  the  will,  since  the  testator 
died  domiciled  in  Louisiana.  Held,  this  was  not  violative  of  the  "full 
faith  and  credit"  clause.  Burbank  v.  Ernst  (1914)  34  Sup.  Ct.  Rep.  299. 
The  court  of  the  domicile  of  the  testator  generally  has  original 
jurisdiction  over  the  probate  of  a  will,  Story,  Conflict  of  Laws  (8th 
ed.)  §  518,  and  the  validity  of  the  will  is  determined  by  the  law  of  the 
domicile.    See  Schouler,  Wills  and  Administration,  393;  Nat  v.  Coons 
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(1847)  10  Mo.  543.  Since  "full  faith  and  credit"  does  not  prevent  an 
inquiry  into  the  jurisdiction  of  the  court  rendering  the  judgment, 
Story,  Conflict  of  Laws  (8th  ed.)  §  609;  Andrews  v.  Andrews  (1903) 
188  U.  S.  14,  35,  the  Louisiana  court  was  competent  to  question  the 
domicile  of  the  testator,  and  accordingly,  the  jurisdiction  of  the  Texas 
court  to  allow  probate.  The  court,  however,  might  well  have  placed 
the  decision  on  the  ground  that  the  court  of  the  State  where  real 
property  is  situated  has  the  power  to  grant  original  probate  as  to 
such  property,  see  Estate  of  Clark  (1905)  148  Cal.  108,  on  the  acknowl- 
edged principle  that  the  disposition  of  property  is  governed  by  the  law 
of  the  situs.  Page,  Wills,  §  28;  see  Still  v.  The  Corporation  (I860)  38 
Miss.  646.  Accordingly,  the  probate  of  a  will  in  another  State  clearly 
has  no  validity  in  respect  to  such  property,  M'Cormick  v.  Sullivant 
(1825)  10  Wheat.  192;  Robertson  v.  Pichrell  (1883)  109  U.  S.  608, 
except  where  through  comity  the  State  chooses  to  recognize  it.  See 
Crippen  v.  Dexter  (1859)  79  Mass.  330.  Moreover,  this  is  not  viola- 
tive of  "full  faith  and  credit",  Gardner,  Wills,  §  100;  Bowen  v.  Johnson 
(1858)  5  R.  I.  112,  inasmuch  as  the  contrary  holding  could  be  reached 
only  by  giving  the  laws  of  a  State  extra-territorial  operation. 

Constitutional  Law — Interstate  Commerce — Federal  Police 
Power. — The  defendant  was  indicted  under  the  White  Slave  Act  for 
transporting  women  for  immoral  purposes  by  an  interstate  electric 
railway  line.  He  defended  on  the  ground  that  the  act  applies  only  to 
transportation  by  common  carriers.  Held,  the  defense  was  not  good. 
Wilson  v.  United  States  (1914)  34  Sup.  Ct.  Rep.  347.  See  Notes,  p. 
429. 

Constitutional  Law — Interstate  Commerce — Intoxicating  Liquors. 
— The  defendant  railroad  in  conformity  with  the  Webb-Kenyon  Act 
refused  to  accept  for  interstate  transportation  intoxicating  liquor 
intended  for  use  in  "dry"  territory.  Held,  mandamus  refused,  since 
the  Act  was  not  so  clearly  unconstitutional  that  a  federal  court  of 
original  jurisdiction  should  declare  it  so  and  require  defendant  to 
violate  it.  United  States  v.  Oregon-Washington  etc.  Co.  (D.  C.  Ore. 
1913)  210  Ped.  378. 

For  a  discussion  of  the  constitutionality  of  this  statute  see  14 
Columbia  Law  Rev.  330. 

Corporations — Promoters — Remuneration. — A  promoter  brought  suit 
against  a  corporation  for  services  performed  in  the  organization  there- 
of. Held,  he  could  not  recover.  Cushion  Heel  Shoe  Co.  v.  Hartt 
(Ind.  1914)  103  N.  E.  1063. 

A  corporation  is  under  no  contract  obligation  to  its  promoters  for 
services  performed  in  its  behalf  prior  to  its  organization,  Marchand  v. 
Loan  &  Pledge  Assn.  (1874)  26  La.  Ann.  389;  Rochford  etc.  R.  R.  v. 
Sage  (1872)  65  111.  328,  since  the  work  of  the  promoter,  from  its  very 
nature,  is  done  before  the  corporation  comes  into  existence,  see  Hall  v. 
Vermont  &  Mass.  R.  R.  (1856)  28  Vt.  401,  and  the  fact  that  the  cor- 
poration later  promised  him  compensation  would  not  change  the  situa- 
tion, Melhado  v.  Porto  etc.  Ry.  (1874)  L.  R.  9  C.  P.  503,  since  this 
promise  was  made  without  consideration.  On  the  other  hand,  a  re- 
covery by  the  promoter  on  the  theory  of  a  quantum  meruit  would  seem 
unjustifiable,  Melhado  v.  Porto  etc.  R.  R.,  supra,  since  promoters'  ser- 
vices are  presumed  not  to  have  been  performed  for  a  present  compen- 
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sation,  but  rather  to  assist  in  the  organization  of  the  corporation  in 
the  hope  of  sharing  in  the  future  profits  thereof,  Bockford  etc.  B.  B.  v. 
Sage,  supra;  but  see  Farmers'  etc.  Bank  v.  Smith  (1899)  105  Ky.  816, 
and  the  reception  of  benefits  is  not  an  unjust  enrichment  since  the 
services  in  question  were  not  performed  at  the  request  of  the  cor- 
poration. A  practical  argument  for  this  view  is  that  subsequent  bona 
fide  stockholders  should  not  be  compelled  to  take  their  stock  subject 
to  claims  of  promoters  against  the  corporation.  See  Bockford  etc. 
B.  B.  v.  Sage,  supra.  Nevertheless,  a  few  jurisdictions  allow  a 
recovery  where  the  corporation  received  the  benefit  of  the  promoter's 
efforts  if  he  made  them  in  the  expectation  of  receiving  compensation, 
Farmers'  etc.  Bank  v.  Smith,  supra;  see  Low  v.  Conn.  etc.  B.  B. 
(1864)  45  N.  H.  370,  but  these  holdings  would  not  seem  to  accord 
with  the  principles  outlined  above.  Moreover,  no  question  of  injustice 
can  arise  under  the  majority  view,  since  the  promoter  may  always 
recover  against  those  who  requested  him  to  perform  the  services.  1 
Thompson,  Corporations  (2nd  ed.)  §  87;  see  Huffcut,  Agency  (2nd  ed.) 
234. 

Corporations — Purchase  of  its  Own  Shares  Out  of  Surplus  Profits 
— Promissory  Note  in  Payment. — A  solvent  corporation  bought  its 
own  stock  and  gave  a  note  for  the  purchase  price.  When  the  note 
matured  the  corporation  was  insolvent.  Held,  payment  was  postponed 
to  general  creditors.  Matter  of  The  Fecheimer-Fishel  Co.  (C.  C.  A. 
1914)  N.  Y.  L.  J.,  March  16,  1914. 

There  is  a  great  conflict  of  authority  as  to  the  right  of  a  corporation 
to  purchase  its  own  stock.  See  7  Columbia  Law  Rev.  346.  The  rule  in 
New  York,  where  the  principal  case  arose,  looks  primarily  to  the  pro- 
tection of  creditors,  see  N.  Y.  Stock  Corp.  Law  §  28,  and  it  would 
seem  that  creditors  have  no  right  to  complain  so  long  as  the  capital, 
on  which  they  are  presumed  to  rely,  is  kept  intact.  See  Joseph  v. 
Baff  (N.  Y.  1903)  82  App.  Div.  47.  Since  the  purchase  did  not  en- 
croach upon  the  capital  at  the  time  it  was  made,  it  would  seem  that  a 
valid  debt  was  created,  which  the  note  is  simply  a  promise  to  pay. 
The  situation,  indeed,  bears  a  close  analogy  to  the  case  of  the  declara- 
tion of  dividends  by  a  corporation;  for,  although  as  a  general  rule 
dividends  can  be  declared  only  out  of  the  surplus  profits,  N.  Y. 
Stock  Corp.  Law  §  28,  it  has  been  held  that  if  a  surplus  exists  at  the 
time  of  the  declaration  the  relation  of  debtor  is  created  ab  initio, 
King  v.  The  Paterson  &  Hudson  Biver  By.  (1861)  29  N.  J.  L.  504, 
and  nothing  subsequently  occurring  can  alter  the  right  of  a  shareholder 
to  come  in  as  a  general  creditor.  See  Lowene  v.  American  Ins.  Co. 
(N.  Y.  1837)  6  Paige  482 ;  Hunt  v.  O'Shea  (1899)  69  N.  H.  600.  The 
language  of  the  penal  law,  however,  is  much  more  stringent,  N.  Y. 
Penal  Law  §  664,  and  this  would,  perhaps,  justify  the  holding  of  the 
principal  case,  inasmuch  as  the  note  really  binds  the  capital  stock, 
and  hence  may  be  considered  an  attempt  on  the  part  of  the  corporation 
"to  apply  any  portion  of  the  funds  of  such  corporation,  except  surplus 
profits,  directly  or  indirectly  to  the  purchase  of  shares  of  its  own  stock." 
If  this  is  the  true  construction  of  the  statute,  there  is  no  injustice  in 
holding  the  plaintiff  to  have  taken  the  note  at  his  peril  as  to  the  legal 
consequences.  It  may  well  be  doubted,  however,  that  the  legislature 
intended  by  a  provision  contained  in  the  penal  law,  to  impose  such  a 
limitation  upon  the  power  of  the  corporation  as  delineated  in  the  cor- 
poration law.     It  is,  accordingly,  submitted  that  it  would  be  a  justifi- 
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able  interpretation,  which  would  at  the  same  time  sufficiently  protect 
creditors,  to  hold  that  the  corporation  can  purchase,  if,  at  the  time,  it 
has  a  sufficient  surplus  on  hand  to  meet  the  purchase  price ;  and  this, 
irrespective  of  the  manner  in  which  it  chooses  to  pay  for  the  same. 

Criminal  Law — Conditional  Pardons — Eight  to  Revoke. — The  appel- 
lant, who  had  been  convicted  of  a  felony  and  sentenced  to  life  im- 
prisonment, was  granted  a  conditional  pardon;  subsequently,  without 
any  allegation  that  the  conditions  had  been  violated,  the  governor 
revoked  the  pardon  because  after-discovered  evidence  led  him  to  believe 
that  clemency  was  ill-advised.  Held,  a  conditional  pardon  is  as  abso- 
lute an  act  upon  the  conditions  named  as  an  unconditional  pardon,  and 
cannot  be  revoked  except  for  a  violation  of  the  conditions.  Ex  parte 
Bice  (Tex.  1914)  162  S.  W.  891. 

While  it  is  generally  recognized  that  where  a  conditional  pardon  has 
been  granted  and  accepted,  and  the  convict  has  fulfilled  the  conditions 
imposed,  the  effect  is  the  same  as  though  the  pardon  were  absolute,  see 
Ex  parte  Alvarez  v.  State  (1905)  50  Fla.  24,  there  is  some  conflict  as 
to  the  correct  method  of  procedure  for  determining  whether  or  not  -a 
breach  of  the  conditions  has  occurred.  Some  courts  have  held  this  a 
question  of  fact  which  may  be  properly  submitted  to  a  jury;  People 
v.  Burns  (N.  Y.  1894)  77  Hun  92,  affirmed  (1894)  143  N.  Y.  665 ;  and 
others  have  even  held  a  jury  trial  in  such  case  a  matter  of  right.  People 
v.  Moore  (1886)  62  Mich.  496.  However,  the  established  practice 
seems  to  be  that  in  the  absence  of  statute  or  express  terms  in  the 
pardon  placing  the  power  of  recommitment  in  the  governor,  the  convict 
is  entitled  to  a  hearing  before  a  court  of  general  criminal  jurisdiction, 
but  is  not  entitled  to  a  jury  trial  as  a  matter  of  right,  unless  to 
determine  whether  he  is  the  person  who  was  convicted.  State  v.  Home 
(1906)  52  Fla.  125;  State  v.  Wolfer  (1893)  53  Minn.  135.  On  the 
other  hand,  in  cases  where  a  summary  power  of  revocation  has  been 
conferred  on  the  governor  either  by  statute  or  by  the  express  terms 
of  the  pardon,  it  is  generally  admitted  that  the  prisoner  may  be  recon- 
hned  without  judicial  proceedings.  Ex  parte  Houghton  (1907)  49  Ore. 
232;  Fuller  v.  State  (1898)  122  Ala.  32;  see  Woodivard  v.  Murdoch 
(1890)  124  Ind.  439.  But,  although  the  courts  are  not  entitled  to 
review  discretionary  acts  of  the  governor,  see  In  re  Moyer  (1905)  35 
Colo.  159,  nevertheless,  where,  as  in  the  principal  case,  the  pardoning 
power  avowedly  revokes  a  pardon  for  reasons  other  than  breach  of  its 
conditions,  the  question  is  one  of  jurisdiction  rather  than  of  discre- 
tion, and  seems  a  proper  subject  for  review  by  habeas  corpus  by  a  court 
of  general  criminal  jurisdiction.     See  13  Columbia  Law  Rev.  754. 

Deeds — Conditional  Delivery — Deld/ery  to  Third  Party  to  Hold 
Until  Grantor's  Death. — A  executed  a  deed  to  the  plaintiff  and  de- 
livered it  to  a  third  party  to  transfer  to  the  plaintiff  upon  the  grantor's 
death.  Later,  A  attempted  to  recall  the  deed,  and  then  conveyed  the 
property  to  the  defendant.  Held,  title  was  absolute  in  the  plaintiff 
upon  A's  death.     Dickson  v.  Miller  (Minn.  1914)  145  N.  W.  112. 

It  is  well  settled  that  delivery  of  a  deed  to  a  depositary  to  be  given 
to  the  grantee  after  the  lapse  of  a  certain  time  or  upon  the  happening 
of  some  certain  event,  such  as  the  death  of  the  grantor,  is  sufficient  to 
pass  title  to  the  grantee.  Grilley  v.  Atkins  (1905)  78  Conn.  380; 
Hathaway  v.  Payne  (1865)  34  N.  Y.  92.  But  for  this  to  be  true, 
the  grantor  must  relinquish   all  control   over  the  deed.     Benehan  v. 
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McAvoy  (1911)  116  Md.  356;  Long  v.  Ryan  (Cal.  1913)  137  Pac.  29; 
contra,  Lippold  v.  Lippold  (1900)  112  Iowa  131.  In  such  cases,  many 
courts,  following  strictly  the  general  rule  that  no  delivery  of  a  deed 

es  title  unless  the  deed  is  accepted  by  the  grantee,  1  Devlin,  Deeds 
(3rd  ed.)  §  285,  hold  that  actual  acceptance  by  the  grantee  must  be 
proved  in  order  for  title  to  pass.  Bell  v.  Farmers'  Bank  (Ky.  1871) 
11  Bush  34;  see  Hibberd  v.  Smith  (1885)  67  Cal.  547.  But  the  weight 
cf  reason  and  authority  seems  to  support  the  view  that  if  the  deed  is 
beneficial  to  the  grantee  his  acceptance  will  be  presumed  at  the  time 
of  delivery  even  though  he  knows  nothing  of  the  transaction  and  has 
given   no   authority   to   the   depositary.     1   Devlin,    Deeds    (3rd   ed.) 

L'86-289.  The  chief  source  of  conflict  on  this  subject  is  the  ques- 
tion as  to  when  title  passes  to  the  grantee.  According  to  one  theory, 
title  passes  to  him  immediately  upon  delivery  to  the  depositary,  26 
Harvard  Law  Rev.  565,  575.  A  second  theory  is  that  title  passes 
upon  the  death  of  the  grantor,  but  that  the  deed  is  delivered  at  the 
time  when  it  is  given  to  the  depositary,  and  is  therefore  entitled  to 
priority  over  all  subsequent  conveyances  except  those  to  a  bona  fide 
purchaser  for  value.  14  Columbia  Law  Rev.  389,  405.  But  the  majority 
of  courts  appear,  in  words  at  least,  to  adhere  to  the  doctrine  laid  down 
by  Shaw,  C.  J.,  in  Foster  v.  Mansfield  (Mass.  1S41)  3  Mete.  412,  that 
the  deed  will  not  take  effect  until  delivery  to  the  grantee,  but  will 
then  relate  back  to  the  time  of  delivery  to  the  depositary  unless  injus- 
tice would  thereby  be  done  to  some  third  party.  Emmons  v.  Harding 
(1903)  162  Ind.  154;  Stonehill  v.  Hastings  (1911)  202  N.  Y.  115; 
Stephens  v.  Rinehart  (1872)  72  Pa.  434. 

Evidence — Habit — Admissibility  to  Show  Xegligexce. — In  an  action 
for  a  collision  between  the  plaintiff's  horse  and  the  defendant's  buggy 
on  the  highway,  the  defendant  introduced  evidence  that  the  plaintiffs 
son,  who  was  riding  the  horse,  habitually  drove  it  at  a  high  rate  of 
speed  at  the  place  of  the  accident.  Held,  admissible.  Hodges  v.  Hill 
(Mo.  App.  1913)  161  S.  W.  633. 

Evidence  of  a  person's  custom  or  habit  should  be  distinguished,  on 
the  one  hand,  from  character  evidence,  with  which  it  is  often  confused, 
see  1  Wigmore,  Evidence,  §§  65,  92,  and  on  the  other  hand,  from  the 
inadmissible  evidence  of  other  specific  acts.  Maguire  v.  Railroad 
(1874)  115  Mass.  239;  Calcaterra  v.  Iovaldi  (1906)  123  Mo.  App.  347. 
Although  habit  evidence  is  of  no  value  to  prove  intent,  see  State  v.  Rail- 
road (1873)  52  N.  H.  528,  549;  Craven  v.  Central  Pacific  R.  R.  (1887) 
72  Cal.  345,  since  a  party's  state  of  mind  is  dependent  rather  upon  his 
character,  see  14  Columbia  Law  Rev.  353,  than  on  his  purely  mechan- 
ical habits,  it  nevertheless  becomes  of  importance  and  has  been  held 
admissible  in  negligence  cases.  Sheldon  v.  Hudson  River  R.  R.  (1856) 
14  N.  Y.  218;  Shaber  v.  Railroad  (1881)  28  Minn.  103;  Craven 
v.  Central  Pacific  R.  R.,  supra,  as  tending  to  prove  the  greater  likeli- 
hood of  the  party's  having  done  the  act  in  issue,  see  State  v.  Rail- 
road, supra,  particularly  where  the  other  evidence  is  conflicting.  Shaber 
v.  Railroad,  supra.  The  weight  of  authority,  however,  excludes  habit 
evidence  even  in  negligence  cases,  Louisville  &  N.  R.  Co.  v.  McClish 
(C.  C.  A  1902)  115  Fed.  268;  Whitney  v.  Gross  (1885)  140  Mass.  232; 
Baker  v.  Irish  (1895)  172  Pa.  528,  on  the  assumption  that,  since  it  is  a 
collateral  issue,  which  would  tend  to  divert  the  attention  of  the  jury, 
and  which  the  defendant  would  be  unprepared  to  rebut,  its  admission 
would  beget  uncertainties  and  false  issues.     Accordingly,  when  there 


454  COLUMBIA  LAW  REVIEW. 

is  direct  evidence  as  to  what  took  place,  see  Zucker  v.  Whitridge 
(1912)  205  N.  Y.  50,  it  is  best  to  exclude  habit  evidence,  which  is,  at 
most,  only  inferential;  where,  however,  there  is  no  direct  evidence  on 
either  side,  it  would  be  well  to  accept  the  very  practical  and  satisfac- 
tory compromise  adopted  in  Illinois,  Salem  v.  Webster  (1901)  192 
111.  369;  Railroad  v.  Clark  (1883)  108  111.  113,  where,  under  such 
circumstances,  habit  evidence  is  received. 

Evidence — Proof  of  Handwriting  by  Comparison — Testamentary 
Common  Law. — In  a  probate  proceeding  documents  written  by  the 
testator  were  offered  in  evidence  for  the  purpose  of  comparison  with 
his  subscription,  although  they  were  otherwise  irrelevant.  Held,  ad- 
missible by  the  "testamentary  common  law",  confirmed  by  Code  Civ. 
Proa,  §  961,  d.  In  re  Smart's  Will  (N.  Y.  Surr.  Ct.  1914)  145  N.  Y. 
Supp.  839. 

Following  the  civil  law  rule  on  the  subject,  the  English  Ecclesiastical 
Courts  admitted  in  evidence  writings  otherwise  irrelevant  for  the  pur- 
pose of  comparison,  see  62  L.  R.  A.  829,  but  even  there  this  class  of 
evidence,  though  never  wholly  barred,  came  to  be  viewed  with  disfavor. 
See  Robson  v.  Roche  (1824)  2  Add.  Eccl.  Rep.  57,  86;  Crisp  v.  Wal- 
pole  (1829)  2  Hagg.  Eccl.  Rep.  531,  535.  This  may  be  ascribed  to  the 
influence  of  the  stricter  rule  which  was  developing  in  the  common 
law  courts,  that  comparison  might  not  be  made  unless  the  writing 
was  already  in  the  case  for  some  other  purpose,  see  2  Columbia  Law 
Rev.  39,  42 ;  10  ibid.  774,  and  it  is  therefore  difficult  to  say  what  weight 
would  be  given  to  such  evidence  now,  if  the  "testamentary  common 
law"  only  were  to  be  considered.  In  this  country,  indeed,  the  common 
law  rule  of  the  jurisdiction  certainly  prevails  wherever  probate  causes 
are  tried  before  juries.  Fee  v.  Taylor  (1885)  83  Ky.  259;  Matter  of 
Foster's  Will  (1876)  34  Mich.  21;  Snider  v.  Burks  (1887)  84  Ala.  53. 
Even  in  New  York,  where  the  Surrogate's  practice  may  be  said  to 
bear  some  resemblance  to  that  in  the  ecclesiastical  courts  where  the 
civil  law  rule  was  applied,  a  predecessor  of  the  present  Surrogate  of 
New  York  County  refused  to  receive  irrelevant  writings  "for  the  mere 
purpose  of  comparison".  In  re  Merchant's  Will  (N.  Y.  1864)  1  Tucker 
151,  177.  He  was  undoubtedly  influenced  by  the  common  law  rule  of 
the  time.  See  Dubois  v.  Baker  (1864)  30  N.  Y.  355,  362,  366.  The 
subject  in  New  York  at  the  present  time  is  only  of  historical  interest, 
however,  as  proof  of  handwriting  by  comparison  has  received  statutory 
sanction,  Code  Civ.  Proc.  §  961(d),  and  these  statutes  have  been  applied 
in  Surrogates'  Courts.    See  Peck  v.  Callaghan  (1884)  95  N.  Y.  73. 

Foreign  Corporations — Interstate  Commerce — State  Interference. 
—A  statute  provided  that  any  corporation  transacting  business  in 
Oklahoma  should  be  deemed  to  be  domociled  in  that  State,  and  if 
foreign  residence  should  be  claimed  for  the  purpose  of  removing  into 
the  federal  courts  a  suit  brought  against  the  corporation,  it  should  be 
the  duty  of  the  Secretary  of  State  to  revoke  the  license  of  the  corpora- 
tion to  do  business  within  the  State.  Held,  the  statute  was  uncon- 
stitutional in  its  application  to  a  foreign  railway  corporation.  Har- 
rison v.  St.  Louis  &  S.  F.  R.  R.  (1914)  34  Sup.  Ct.  Rep.  333. 

A  corporation  is  a  citizen  for  the  purpose  of  suing  and  being  sued 
only  of  the  State  which  charters  it,  and  a  compliance  with  the  terms 
of  a  foreign  statute  not  amounting  to  a  new  incorporation  will  not 
change  or  prejudice  its  rights  flowing  from  this  citizenship.     St.  Louis 
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&  8.  F.  By.  v.  James  (1896)  161  U.  S.  545;  Shaw  v.  Quincy  Mining 
Co.  (1892)  145  17.  S.  444.  The  court  recognized  that  the  statute  in 
the  principal  case  was  aimed  to  place  foreign  corporations  on  an 
equality  with  domestic  corporations  in  respect  to  their  right  of  re- 
moval, but  affirmed  the  doctrine  that  the  constitutional  privileges  of 
foreign  corporations  are  immune  from  state  interference.  See  West- 
ern Union  Tel.  Co.  v.  Kansas  (1910)  216  U.  S.  1;  Southern  Pacific  Co. 
v.  Denton  (1892)  146  U.  S.  202.  It  must  be  noted,  however,  that  in 
the  principal  case,  the  state  action  did  not  and  could  not  prevent  the 
particular  act  of  removal  in  question.  Southern  By.  v.  Allison  (1903) 
190  U.  S.  326.  And  although  the  effect  of  the  attempted  forfeiture 
would  indirectly  have  been  to  deprive  the  corporation  of  its  consti- 
tutional right,  yet  if  a  State  has  power  to  prevent  a  foreign  company 
from  doing  business  at  all  within  its  borders,  the  motives  prompting  the 
exercise  of  its  power  may  not  be  questioned.  Doyle  v.  Continental 
Life  Ins.  Co.  (1876)  94  U.  S.  535;  Security  Mut.  Life  Ins.  Co.  v. 
Prewitt  (1906)  202  U.  S.  246;  see  5  Columbia  Law  Eev.  231.  Con- 
sequently, had  the  corporation  been  engaged  solely  within  the  State, 
or  had  its  local  business  been  separable  from  its  foreign  business, 
see  14  Columbia  Law  Eev.  434,  the  appellee  in  the  principal  case  would 
have  had  no  remedy  for  the  denial  of  the  right  to  engage  in  intrastate 
commerce,  despite  the  consequential  loss  of  its  right  of  removal. 
Waters-Pierce  Oil  Co.  v.  Texas  (1900)  177  U.  S.  28.  The  test  of 
the  constitutionality  of  such  a  provision  for  forfeiture  would  there- 
fore seem  to  be  not  its  effect  in  indirectly  denying  the  right  of  removal 
but  whether  it  amounts  to  a  burden  on  interstate  commerce. 

Foreign  Corporations — State  Taxation — Licenses. — A  mining  cor- 
poration, organized  and  having  its  principal  place  of  business  in  Mich- 
igan, maintained  an  office  for  its  officers,  directors'  meetings,  and  stock 
transfers  in  Massachusetts,  but  its  only  property  in  the  State  consisted 
of  current  bank  deposits  and  a  certificate  of  stock  in  another  foreign 
corporation.  All  of  its  sales  were  consummated  through  a  New  Jersey 
sales  company.  Another  foreign  corporation  maintained  a  branch 
sales  office  in  Boston,  accepting  orders  for  delivery  in  Xew  England. 
Its  stock  on  hand,  bank  deposits,  and  leasehold  interests  in  Massa- 
chusetts amounted  to  $100,000.  Both  sued  to  recover  taxes  paid  under 
a  Massachusetts  statute  assessing  "an  excise  tax  *  *  *  of  one- 
fiftieth  of  one  per  cent,  of  the  par  value  of  the  authorized  capital 
stock"  of  foreign  corporations,  the  amount  being  limited  in  any  one 
year  to  the  sum  of  $2,000.  Held,  the  tax  was  constitutional.  Baltic 
Mining  Co.  v.  Massachusetts  and  White  Dental  Mfg.  Co.  v.  Massa- 
chusetts (1914)  231  U.  S.  68.    See  Notes,  p.  434. 

Homesteads — Insurance — Garnishment  of  Froceeds. — In  a  suit  to  col- 
lect the  insurance  on  a  homestead,  a  creditor  of  the  plaintiff's,  who  had 
received  the  money  from  the  insurance  company  under  garnishment 
proceedings,  was  made  a  defendant.  Held,  the  statute  exempting 
homesteads  from  garnishment  extended  to  the  claim.  Johnson  v.  Hall 
(Tex.  1914)  163  S.  W.  399. 

Although  the  right  to  the  exemption  of  the  homestead  from  liability 
for  debts  is  purely  statutory,  Sayres  v.  Childers  (1901)  112  la.  677, 
there  has  been  a  considerable  tendency  to  construe  the  statute  liberally 
in  favor  of  the  debtor.  See  Krueger  v.  Pierce  (1875)  37  Wis.  269.  Thus, 
in  order  that  the  purpose  to  provide  homes  for  citizens  may  be  better 
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accomplished,  see  Jacobs  v.  Smallwood  (1869)  63  N.  C.  112;  Wassell 
V.  Tunnah  (1867)  25  Ark.  *101,  it  has  been  held  that  the  proceeds 
of  a  voluntary  sale  are  exempt  when  there  is  a  bona  fide  intention  to 
reinvest  the  money  in  another  homestead,  State  ex  rel.  Schneider  v. 
Hull  (1903)  99  Mo.  App.  703,  and  in  some  jurisdictions  even  such 
intention  is  unnecessary.  Locke  v.  Post  (1899)  71  Vt.  343.  When, 
therefore,  the  loss  is  involuntary,  as  in  the  principal  case,  the  same 
general  policy  which  underlies  the  homestead  exemption  statutes  makes 
it  desirable  to  extend  their  application,  and  the  conclusion  is  in  con- 
formity with  the  general  view.  Chase  v.  Swayne  (1895)  88  Tex.  218; 
1  Freeman,  Executions  (3rd  ed.)  819;  but  see  Wooster  v.  Page  (1873) 
54  N.  H.  125.  Nevertheless  it  is  apparent  that  in  garnishing  the 
insured's  claim  against  the  company  the  creditor  attached  the  personal 
contract  right  to  indemnity  and  not  the  demolished  house  or  the  pro- 
ceeds thereof,  Smith  v.  Ratcliff  (1889)  66  Miss.  683;  Wooster  v.  Page, 
supra,  and  it  may  well  be  argued  that  in  interpreting  the  statute  in  so 
liberal  a  manner  the  court  is  guilty  of  positive  legislation.  Smith  v. 
Ratcliff,  supra;  see  Meyers  v.  Supreme  Lodge  K.  &  L.  H.  (1897)  72 
Mo.  App.  350. 

Judgments — Right  of  Set-Off  Against  an  Assignee  for  Value. — 
After  the  rendering  of  judgment  in  a  contract  action  against  B  in 
favor  of  A,  another  judgment  was  rendered  in  a  tort  action  against  A 
in  favor  of  B,  who  later  assigned  one-half  interest  in  the  latter  to  the 
defendant  for  value.  A  now  asks  for  an  injunction  to  restrain  the 
defendant  from  collecting.  Held,  since  the  defendant  had  no  notice 
of  A's  right  against  B,  and  inasmuch  as  B  was  not  shown  to  be 
insolvent,  A  had  not  a  right  of  set-off  against  the  defendant.  David- 
son v.  Lee  (Tex.  1913)  162  S.  W.  414. 

Judgments,  irrespective  of  the  cause  of  action  upon  which  they  are 
founded,  represent  claims  for  liquidated  damages  and  are  essentially 
debts.  Mayor  &  Council  of  Anniston  v.  Hurt  (1903)  140  Ala.  394. 
Moreover,  since  it  is  difficult  to  conceive  of  a  judgment  as  negotiable, 
an  assignment  thereof,  like  the  assignment  of  any  other  non-negotiable 
chose  in  action,  should  subject  the  assignee  to  all  the  defenses  and 
equities  which  exist  against  the  assignor  at  the  time  of  the  assignment. 
Noble  v.  Thompson  Oil  Co.  (1875)  79  Pa.  354;  Rider  v.  Kelso  (1880) 

53  Iowa  367.  And  although  it  is  generally  held  that  a  bona  fide 
assignee  takes  free  from  latent  equities  in  favor  of  third  parties, 
Starr  v.  Haskins  (1875)  26  N.  J.  Eq.  414;  Williams  v.  Donnelly  (1898) 

54  Neb.  193;  contra,  Schafer  v.  Reilly  (1872)  50  N.  Y.  61,  yet,  when 
the  equity  exists  in  favor  of  the  obligee,  no  valid  reason  appears  why 
such  equity  should  not  prevail.  Noble  v.  Thompson  Oil  Co.,  supra; 
Yarnell  v.  Brown  (1895)  65  HI.  App.  83;  see  12  Columbia  Law  Eev.  152. 
Nevertheless  in  respect  to  the  requirements  which  are  necessary  to 
make  a  judgment  claim  against  the  assignor  good  as  a  set-off  against 
an  assignee  without  notice  there  is  some  conflict,  2  Black,  Judgments 
(2nd  ed.)  §  954,  which  is  apparently  due  to  an  uncertainty  in  respect 
to  the  exact  status  of  a  judgment.  Thus  the  court  in  the  principal 
case,  in  fixing  the  solvency  of  the  assignor  as  the  determining  test, 
seems  to  place  this  status  in  an  anomalous  position  somewhere  be- 
tween that  of  a  negotiable  and  a  non-negotiable  chose  in  action.  How- 
ever, in  view  of  the  usually  accepted  conception  that  a  judgment  is 
non-negotiable  this  test  is  scarcely  logical  or  in  line  with  the  weight  of 
authority. 
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Libel  and  Slander — Libel  Contained  in  a  Will — Right  to  Damages 
Against  the  Estate. — In  a  suit  to  recover  damages  against  the  exec- 
utor on  account  of  a  libel  against  the  plaintiff  contained  in  the  dece- 
dent's will  and  published  by  the  probate  of  said  will,  held,  since  the 
cause  of  action  arose  after  the  testator's  death,  the  maxim  "actio 
personalis  cum  persona  moritur"  did  not  apply,  and  therefore  the 
plaintiff  could  recover.  Harris  v.  Nashville  Trust  Co.  (1914)  162 
S.  W.  584. 

If  the  plaintiff  had  complained  of  the  publication  made  during  the 
lifetime  of  the  testator  by  the  dictation  to  a  stenographer,  the  rule  of 
law  that  personal  actions  abate  at  the  death  of  the  wrongdoer  would 
apply.  Under  the  pleadings  of  the  principal  case,  however,  the  only 
publication  involved  is  the  one  made  by  the  probate.  This  surely 
does  not  render  the  executor  liable,  since  he  is  conditionally  privi- 
leged, and  moreover,  he  would  be  criminally  answerable  if  he  withheld 
the  will  from  probate.  There  is  obviously  no  cause  of  action  against 
the  estate,  since  publication,  one  of  the  essential  elements  in  an  action 
for  libel,  is  lacking  during  the  lifetime  of  the  testator,  and  therefore 
the  tort  was  completed,  if  at  all,  only  after  his  death.  While  in  the 
principal  case  the  plaintiff  might  have  proceeded  against  the  testator 
during  his  lifetime,  for  the  publication  to  the  stenographer  and  thus 
have  been  compensated  for  that  libel  against  him,  in  the  case  of  a 
holographic  will  some  remedy  ought  to  be  afforded  the  plaintiff  since 
in  such  case  there  is  not  even  a  cause  of  action  in  the  lifetime  of  the 
tort-feasor.  Although  the  decision  in  the  principal  case  is  not  with- 
out precedent,  In  re  Gallagher,  15  Harvard  Law  Rev.  4S3,  it  seems 
impossible  to  justify  it  by  identifying  the  estate  with  the  testator  for 
the  purposes  of  this  action,  without  upsetting  the  established  prin- 
ciples of  tort  liability. 

Mandamus — Other  Adequate  Remedy  as  Bar — Remedy  in  Equity. — 
The  plaintiff  sought  a  peremptory  writ  of  mandate  commanding  a 
defunct  corporation  to  execute  a  deed  to  him.  Held,  the  writ  should 
be  denied  as  there  was  a  more  appropriate  remedy  in  the  equity  juris- 
diction of  the  court  over  the  directors  as  trustees.  Turney  v.  Morri-ssey 
(Cal.  1913)  134  Pac.  335. 

The  writ  of  mandamus  was  originally  a  prerogative  writ,  see  King 
v.  Barker  (1762)  1  W.  Black.  352,  but  in  the  United  States  it  has  gen- 
erally been  demandable  as  of  right  wherever  there  was  a  violation  of 
a  clear  legal  right  wihin  its  scope,  cf.  Insurance  Co.  v.  Mayor  (1865) 
83  Md.  296,  and  no  other  adequate  remedy  existed  at  law.  See  Com- 
monwealth v.  Dennison  (1860)  24  How.  66;  cf.  People  v.  Weber  (1877) 
86  HI.  283.  It  would  follow  from  its  origin  as  a  writ  supplemental  to 
legal  remedies,  before  the  development  of  equity,  see  High,  Extra- 
ordinary Legal  Remedies  (3rd  ed.)  §2,  that  the  existence  of  a  like  or 
more  effective  remedy  in  equity  should  have  no  bearing  upon  this 
jurisdiction  of  a  court  of  law.  It  appears,  however,  that  a  specific 
statutory  remedy,  although  exercisable  only  in  equity,  always  con- 
clusively barred  the  mandamus  jurisdiction,  State  v.  Railroad  (1882) 
62  N.  H.  29;  see  King  v.  Barker,  supra,  and  it  has  been  held  that  the 
existence  of  any  adequate  equitable  remedy  had  the  same  effect.  State 
v.  Hartford  St.  By.  (1903)  76  Conn.  174;  contra,  State  v.  Chicago 
etc.  R.  R.  (1891)  79  Wis.  259;  cf.  State  v.  Carpenter  (1894)  51  Oh.  St. 
83.  The  weight  of  authority,  however,  holds  that  the  jurisdiction  of 
the  court  of  law  is  unaffected  by  the  existence  of  the  equitable  remedy 
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but  nevertheless  that  sufficient  of  the  writ's  prerogative  nature  has 
been  retained  so  that  its  issue  in  view  of  such  equitable  remedy  is  a 
matter  of  sound  discretion  for  the  court.  People  v.  N.  Y.  C.  &  H.  B.  B. 
(1901)  168  N.  Y.  187;  cf.  T.  &  B.  C.  B.  B.  v.  Iosco  (1880)  44  Mich.  479. 

Pledges — Surrender  of  Possession  to  Owner — Loss  op  Lien. — A 
pledgee  of  stock  returned  it  to  the  pledgor  at  his  request,  for  the  special 
purpose  of  having  the  title  transferred  to  the  latter's  son  as  trustee. 
The  new  certificates  were  at  once  turned  over  to  the  pledgee.  Held, 
the  pledgee  did  not  thereby  lose  his  lien.  Hichoh  v.  Cowperthwait 
(1913)  210  N.  Y.  137. 

It  is  well  settled  that  where  one  voluntarily  delivers  possession  of 
pledged  property  without  any  qualification  and  without  insisting  on 
payment  it  is  a  release  or  waiver  of  any  security  he  may  have  upon 
such  property.  Hence,  if  the  pledgee  retransfers  the  pledge  to  the 
owner  for  a  special  limited  purpose  the  intention  of  the  parties  con- 
trols and  his  lien  is  not  invalidated  since  he  is  still  constructively  in 
possession,  the  pledgor  holding  as  his  agent.  14  Columbia  Law  Rev. 
339.  If,  moreover,  possession  of  the  pledge  is  obtained  by  the  owner 
without  the  assent  of  the  pledgee  or  by  false  pretenses  or  through  any 
wrongful  act  on  the  part  of  the  former,  the  pledgee  obviously  cannot 
be  deemed  to  have  released  his  lien,  American  Pig  Iron  Storage 
Warrant  Co.  v.  German  (1899)  126  Ala.  194;  Walcott  v.  Kieth  (1850) 
22  N.  H.  196;  Bruley  v.  Bose  (1882)  57  la.  651,  and  not  only  is  lie 
given  the  right  to  recover  damages  against  the  pledgor  for  conversion 
but  he  may  in  a  proper  case  maintain  a  bill  in  equity  to  enforce  his  lien 
by  a  sale  of  the  pledge.  A  pledgee  does  not  forfeit  his  lien  by  making 
a  sub-pledge,  see  Meyer  v.  Moss  (1902)  110  La.  132,  nor  by  employing 
the  pledgor  as  his  agent  in  selling  the  goods  held  in  pledge,  and  if  the 
latter  disobeys  instructions  he  is  liable  in  conversion.  Hays  v.  Biddle 
(N.  Y.  1848)  1  Sandf.  248;  Epland  v.  Wheat  (1910)  134  Ga.  511; 
Thayer  v.  Dwight  (1870)  104  Mass.  254.  The  principal  case,  there- 
fore, seems  to  be  perfectly  sound,  since  the  new  certificates  which 
were  really  issued  at  the  direction  of  the  pledgee  might  very  well  be 
considered  a  part  of  the  old  pledge. 

Police  Power — Restriction  of  Retail  Stores  at  Instance  of  Neigh- 
bors.— A  municipal  ordinance  required  anyone  desiring  to  build  a  re- 
tail store  on  an  exclusively  residential  street  to  file  the  consents  of 
two-thirds  of  the  adjoining  property  owners.  Held,  unconstitutional. 
People  v.  Chicago  (111.  1913)  103  N.  E.  609. 

The  court,  in  holding  that  the  power  to  enact  such  an  ordinance  was 
neither  enumerated  nor  implied  in  the  Cities  Law  as  an  exercise  of 
the  police  power  for  the  promotion  of  public  aesthetics,  was  entirely 
in  accord  with  the  authorities.  Chicago  v.  M.  &  M.  Hotel  Co.  (1910) 
248  111.  264;  Sign  Works  v.  Training  School  (1911)  249  111.  436;  see 
27  Harvard  Law  Rev.  571.  But  it  is  submitted  that  the  true  purpose 
of  the  ordinance  was  not  aesthetic,  but  to  control  the  location  of  new 
store  buildings  under  circumstances  in  which  they  are  nuisances,  dis- 
turbing the  quiet  of  residence  streets  with  the  noise  of  trade,  and  dis- 
rupting property  values.  Since  the  character  of  a  building  as  a 
nuisance  ordinarily  turns  on  detailed  and  unusual  facts,  the  category 
of  such  nuisances  is  very  specific.  Broad  classifications  are  not  found, 
nor  can  they  be  deduced  from  the  decisions  in  general  terms  such  as 


RECENT  DECISIONS.  459 

stores,  factories  and  dwellings.  On  the  other  hand,  when  the  fact  of 
nuisance  is  once  established,  as  in  the  case  of  a  saloon,  Swift  v.  People 
(1896)  162  HI.  534,  or  a  building  line,  Eubank  v.  Richmond  (1910) 
110  Va.  749,  the  precise  method  of  control  proposed  in  Chicago  may 
be  applied.  Although  it  is  generally  true  that  the  appearance  of  trade 
will  exercise  a  deleterious  effect  upon  a  residence  neighborhood,  the 
condemnation  of  retail  stores  as  a  class  involves  a  step  beyond  any 
existing  decision,  irrespective  of  local  limitations.  But  if  the  fact 
that  a  store  is  a  nuisance  under  certain  circumstances  could  once  be 
established,  the  police  power  for  the  general  welfare  could  be  invoked 
to  control  it. 

Eeal  Property — Kestricttve  Covenants — Change  of  Neighborhood. — 
In  an  action  brought  to  enjoin  the  breach  of  a  building-line  agree- 
ment, the  defendant  resisted  performance  on  the  ground  of  a  change 
in  the  character  of  the  neighborhood.  Held,  inasmuch  as  the  breach 
of  the  covenant  would  cause  the  plaintiff  no  damage  and  a  specific  per- 
formance would  greatly  damage  the  defendant,  specific  performance 
should  be  denied.  Batchelor  v.  Hinkle  (Ct.  of  Appeals,  1911)  X.  Y. 
L.  Jv  March  9,  1914.     See  Notes,  p.  438. 

Receivers — Appointment — Necessity  of  Application. — During  the 
pendency  of  an  action  for  divorce  and  the  partition  of  a  community 
estate  the  court  appointed  a  receiver  to  take  possession  of  the  property, 
although  no  request  had  been  made  for  such  appointment.  Held,  the 
court  has  power  upon  its  own  motion  to  appoint  a  receiver  without 
an  application  therefor.  Crawford  v.  Crawford  (Tex.  1913)  163  S. 
W.  115. 

The  question  whether  a  court  may  appoint  a  receiver  on  its  own 
motion  arises  infrequently,  partly  because  of  the  general  reluctance 
of  the  courts  to  grant  this  ancillary  relief,  see  Alderson,  Receivers,  §7; 
Attorney  General  v.  Council  of  Newark  (1911)  9  Del.  Ch.  171,  and 
partly  because  litigants  rarely  neglect  in  proper  cases  to  request  it. 
However,  as  in  many  matters  pertaining  to  receivers,  there  appears  to 
be  considerable  divergence.  See  High,  Receivers  (4th  ed.)  §§82,  83(a), 
98,  notes.  For  instance,  under  identical  circumstances,  one  court  has 
appointed  a  receiver  without  application,  San  Antonio  Gas  Co.  v.  State 
(1899)  22  Tex.  Civ.  App.  118,  while  another  has  refused  to  grant  this 
relief  at  all.  Havemeyer  v.  Superior  Court  (1890)  84  Cal.  327.  One 
court,  at  least,  though  admitting  the  power  of  the  Chancellor  to  appoint 
a  receiver  on  his  own  motion,  has  declared  that  such  action  by  the 
judge  of  an  inferior  court  would  be  improper.  See  Frazier  v.  Wilcox 
(La.  1843)  4  Rob.  517,  525;  United  States  v.  Bank  of  United  States 
(La.  1845)  11  Rob.  418,  433.  In  certain  jurisdictions,  it  is  further 
insisted  that  not  only  must  an  application  be  made  by  one  of  the 
parties,  but  it  must  be  pleaded  as  a  special  prayer  in  the  bill.  Wilson  v. 
Maddox  (1899)  46  W.  Va.  641;  but  see  Ladd  v.  Harvey  (1850)  21  N.  H. 
514.  The  preponderance  of  judicial  opinion,  however,  supports  the 
position  taken  in  the  principal  case,  that  if  it  seems  necessary  a  court 
mav  appoint  a  receiver  upon  its  own  motion  and  without  application 
therefor.  Elk  Fork  Oil  Co.  v.  Foster  (C.  C.  A.  1900)  99  Fed.  495.  In 
short,  where  the  facts  established  a  proper  case  it  is  a  matter  wholly 
within  the  court's  discretion.  McGarrah  v.  Bank  of  Southwestern 
Georgia  (1902)  117  Ga.  556. 
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Specific  Performance — Marketable  Title — Effect  of  Presumption 
of  Death. — In  a  suit  by  the  vendor  of  real  property  to  compel  specific 
performance,  the  vendee  set  up  the  defense  that  the  plaintiff's  title 
was  dependent  for  its  validity  upon  the  death  of  one  who  had  been 
absent  and  not  heard  of  for  27  years.  Held,  the  mere  fact  of  absence 
did  not  raise  a  presumption  of  death  sufficient  to  render  the  title 
marketable.   Cerf  v.  Diener  (1914)  210  N.  Y.  156. 

Although  in  a  suit  for  specific  performance  a  vendee  is  not  entitled 
to  demand  a  title  absolutely  free  from  suspicion,  Conley  v.  Finn  (1898) 
171  Mass.  70;  see  4  Pomeroy,  Equity  Juris.,  §  1405,  the  doctrine  is 
well  established  that  a  court  of  equity  will  not  force  the  purchaser  to 
take  an  unmarketable  title.  Nicol  v.  Carr  (1860)  35  Pa.  381;  see  6 
Columbia  Law  Rev.  56.  This  standard  of  marketability  is  necessarily 
vague,  see  Pyrke  v.  Waddingham  (1852)  10  Hare  1,  but  the  purchaser 
is  generally  permitted  to  demand  a  title  which  he  can  be  reasonably  sure 
will  not  expose  him  to  the  hazard  of  litigation.  Gill  v.  Wells  (1882)  59 
Md.  492.  Thus,  although  it  is  practically  a  universal  rule  that  seven 
years'  absence  without  tidings  raises  a  presumption  of  law  as  to  the 
death  of  the  absentee,  yet  the  fact  that  this  presumption  is  rebuttable 
has  led  to  the  conclusion  that  where  the  validity  of  the  title  depends 
upon  the  death  of  such  person,  such  absence  alone  is  not  enough  to 
render  a  title  marketable.  V ought  v.  Williams  (1890)  120  N.  Y.  253; 
see  Trimmer  v.  Gorman  (1901)  129  N.  C.  161.  The  addition  of  other 
extrinsic  facts  which  sufficiently  increase  the  probability  of  the 
absentee's  death,  will,  however,  remove  the  reasonable  doubt.  Cambrel- 
leng  v.  Purton  (1891)  125  N.  Y.  610.  Although  every  increase  in  the 
time  of  absence  evidently  enlarges  this  probability,  and  it  would  there- 
fore seem  that  an  unexplained  period  of  27  years  might  reasonably 
justify  a  conclusion  either  way,  the  decision  in  the  principal  case  is 
in  accord  with  the  prevalent  hesitancy  in  similar  cases  to  give  effect 
to  the  presumption  of  death.  Vought  v.  Williams,  supra;  cf.  Chew 
v.  Tome  (1901)  93  Md.  244. 

Stock — Pledges — Liability  of  Pledgee  as  Shareholder. — The  de- 
fendants held  stock  in  an  insolvent  bank  as  collateral  security.  They 
appeared  to  be  absolute  owners  on  the  stock  books.  Held,  they  were 
liable  to  creditors  of  the  bank  under  Article  VIII,  Section  7,  New 
York  Constitution,  imposing  special  liabilities  upon  stockholders  of 
banking  corporations.  Van  Tuyl  v.  Robin  et  al.  (N.  Y.  App.  Div. 
1913)  145  N.  Y.  Supp.  121.     See  Notes,    p.  432. 

Taxation — Personal  Property — Seat  in  Stock  Exchange. — In  an 
action  to  collect  a  tax  on  a  seat  in  the  Duluth  Board  of  Trade  under  a 
statute  declaring  "all  property  whether  real  or  personal  subject  to 
taxation",  held,  that  such  seat,  being  personal  property,  is  taxable. 
State  v.  M'Phail  (Minn.  1914)  145  N.  W.  108. 

The  rights  involved  in  the  ownership  of  a  seat  in  a  stock  exchange 
have  been  repeatedly  held  to  be  property.  Habenicht  v.  Lissak  (1889) 
78  Cal.  351;  Powell  v.  Waldron  (1882)  89  N.  Y.  328;  see  Hyde  v. 
Woods  (1876)  94  U.  S.  523.  Such  rights  seem  to  have  all  the  char- 
acteristics of  property,  being  both  transferrable  and  of  determinable 
value,  Nashua  Savings  Bank  v.  Abbott  (1902)  181  Mass.  531,  and  more- 
over, like  all  other  property,  they  are  assets  in  bankruptcy.  In  re  Hurl- 
butt  (C.  C.  A.  1905)  135  Fed.  504.  The  fact  that  the  class  of  pur- 
chasers is  restricted  does  not  destroy  their  character  as  property  but 
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merely  affects  their  salable  value.  See  Page  v.  Edmunds  (1903)  187 
U.  S.  596,  605.  Although  such  rights  have  been  held  to  be  subject  to 
the  transfer  tax  under  a  statute  worded  like  the  one  under  considera- 
tion, Matter  of  Hellman  (1903)  174  N.  Y.  254,  they  have  generally 
been  held  not  to  be  subject  to  taxation  under  the  general  taxing 
statutes.  State  v.  Fleitner  (1901)  167  N.  Y.  1;  San  Francisco  v.  Ander- 
son (1894)  103  Cal.  69;  Baltimore  v.  Johnson  (1903)  96  Md.  737.  It 
has  been  suggested  as  a  reason  for  this  that  to  hold  such  rights  liable 
would  involve  double  taxation.  San  Francisco  v.  Anderson,  supra. 
This,  however,  has  not  been  seriously  contended  and  would,  moreover, 
not  be  a  fatal  objection.  Although  the  intangibility  of  these  rights 
is  the  usual  excuse  in  decisions  exempting  them,  the  mere  intangi- 
bility of  property  has  been  rejected  as  a  reason  for  its  exemption  in  a 
case  where  the  court  declared  that  even  such  an  impalpable  right  as  the 
good  will  of  a  business  might  be  subject  to  taxation.  See  Adams 
Express  Co.  v.  Ohio  (1897)  166  IT.  S.  185,  221.  Since  all  property 
is  subject  to  taxation  except  where  exempted  by  clear  and  unambiguous 
terms,  1  Cooley,  Taxation,  356,  and  since  seats  in  the  stock  exchange 
are  generally  conceded  to  be  property,  the  principal  case  in  stating  that 
such  rights  do  come  within  the  general  taxing  statute,  although  con- 
trary to  the  great  weight  of  authority,  seems  to  pronounce  the  more 
logical  rule. 

"Wills — "Dying  Without  Issue" — To  What  Time  Eeferred. — The 
testator  gave,  subject  to  a  life  estate,  two-thirds  of  his  real  and  per- 
sonal property  to  A,  "his  heirs  and  assigns  forever",  and  one-third  to  B, 
"her  heirs  and  assigns  forever,"  and  in  case  A  and  B  "should  die  with- 
out issue,  the  survivors  to  take  the  whole."  Held,  A  and  B,  surviving 
the  testator,  took  an  absolute  interest  without  survivorship.  Russell  v. 
Furness  (1914)  145  N.  Y.  Supp.  402. 

Where  there  is  a  devise  in  fee  or  an  absolute  bequest,  with  a  gift 
over  in  case  the  first  taker  dies  without  issue,  many  courts  hold  the 
contingency  operative,  in  the  absence  of  a  contrary  intention,  only  by 
a  death  in  the  testator's  life,  see  Yanderzee  v.  Slingerland  (1886)  103 
N.  Y.  47;  Fowler  v.  Duhme  (1895)  143  Ind.  248;  8  Columbia  Law 
Bev.  47,  due  partly  to  the  desire  to  vest  the  estate  as  early  as  possible, 
and  to  the  aversion  against  cutting  down  a  gift  of  an  absolute  interest 
except  by  clear  and  explicit  language.  See  Fowler  v.  Duhme,  supra; 
Benson  v.  Corbin  (1895)  145  N.  Y.  351,  359.  But  where  the  con- 
tingency may  be  referred  to  a  period  mentioned  in  the  will,  other  than 
the  death  of  the  testator  or  of  the  taker  of  the  estate  which  is  subject 
to  the  contingency,  many  jurisdictions  refer  it  to  such  period.  Harvey 
v.  Bell  (1904)  118  Ky.  512;  Burney  v.  Richardson  (Ky.  1837)  5  Dana 
*424,  *430.  The  New  York  courts  have,  however,  construed  the  clause 
as  providing  merely  a  substitutionary  gift  even  where  there  is  a  prior 
life  estate,  to  the  termination  of  which  the  contingency  might  be 
referred.  Stokes  v.  Weston  (1894)  142  N.  Y.  433.  Still,  the  feeling 
that  the  rule  is  based  rather  on  precedent  than  on  reason,  see  Yanderzee 
v.  Slingerland,  supra,  at  page  55,  and  the  dissatisfaction  of  all  the 
judges,  see  Benson  v.  Corbett,  supra,  at  page  362,  with  the  rule  they 
are  applying,  has  led  them  to  seize  hold  of  slight  circumstances  in  the 
will  to  vary  the  construction  and  to  give  effect  to  the  language  accord- 
ing to  its  "natural  import."     Yanderzee  v.  Slingerland,  supra. 
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A  Treatise  on  the  Law  of  Negotiable  Instruments.  By  John  W. 
Daniel.  Sixth  Edition.  Re-edited  and  enlarged  by  Thomas  H.  Cal- 
vert. New  York :  Baker,  Voorhis  &  Co.  1913.  Vol.  I.  pp.  cxci,  1104. 
Vol.  II.  pp.  ix,  1104. 

>  The  merits  of  this  treatise  were  discussed  in  a  notice  of  the  fifth 
edition  which  appeared  in  the  third  volume  of  this  Review,  (p.  367). 
That  discussion  need  not  be  repeated  here.  It  is  worthy  of  note,  per- 
haps, that  while  some  of  the  mistaken  statements  in  the  earlier  editions, 
to  which  attention  was  called,  have  been  corrected,  the  text  (p.  1501) 
still  ascribes  decisions  made  by  Sir  James  Mansfield  in  1813  to  Lord 
Mansfield. 

Mr.  Calvert  assures  his  readers  that  he  has  not  taken  liberties  with 
the  original  text;  that  he  has  only  brought  the  citations  of  cases  to 
date,  and  added  now  and  then  some  sentences  to  the  text  as  well  as  to 
the  notes.  Most  of  the  additions  to  the  text  relate  to  changes  in  the 
law  made  by  the  Negotiable  Instruments  Law,  which  has  been  enacted 
in  forty-six  jurisdictions.  In  some  instances,  the  book  would  have 
been  improved  not  a  little,  had  the  present  editor  rewritten  the  text, 
instead  of  thus  tacking  the  statutory  additions  to  the  original.  An 
example  is  afforded  by  Chapter  XLI,  which  fails  to  apprise  the  reader 
of  the  real  character  of  the  change  made  by  the  statute  in  the  rules 
relating  to  the  discharge  of  an  accommodation  acceptor  or  maker,  by 
dealings  with  the  accommodated  drawer  or  indorser.  Undoubtedly, 
the  cases  cited  in  the  notes  on  pages  1461  and  1510  will  enable  one 
to  discover  the  change;  but  the  change  is  not  brought  out  in  patches 
which  have  been  put  upon  the  text. 

Several  chapters  of  the  work  deal  with  various  written  instruments, 
which  were  not  fully  negotiable  under  the  law  merchant,  but  which 
recent  statutes  have  attempted  to  put  on  the  same  footing  of  negotia- 
bility with  bills  of  exchange  and  promissory  notes.  Here,  radical 
changes  in  the  text  would  have  been  helpful  to  the  reader.  Such  are 
not  discoverable.  Indeed,  no  reference  has  been  found,  in  the  sections 
devoted  to  "Certificates  of  Stock,"  to  the  Uniform  Law  on  that  topic, 
although  the  statute  has  been  enacted  in  nine  jurisdictions,  and  has 
wrought  a  radical  change  in  the  common  law.  For  example,  the  New 
York  cases,  cited  in  note  3  on  page  1909,  no  longer  present  the  legal 
rule  governing  the  respective  rights  of  the  true  owner  of  a  stock 
certificate  and  the  purchaser  thereof  from  a  finder  or  a  thief.  (See 
N.  Y.  Laws  of  1913,  c.  600). 

In  the  section  on  "Warehouse  Receipts"  some  modifications  have 
been  made  in  the  text,  and  late  cases  are  cited  in  the  notes,  but  no 
clear  statement  is  made  of  the  rules  formulated  in  the  Uniform  Law, 
regarding  the  negotiability  of  such  receipts,  nor  any  express  reference 
to  the  existence  of  this  statute,  which  has  been  enacted  in  thirty  juris- 
dictions.   This  is  true,  also,  of  the  chapter  on  "Bills  of  Lading." 

With  all  its  faults,  however,  Daniels  on  Negotiable  Instruments  is 
a  most  serviceable  treatise.  This  edition  might  have  been  made  even 
more  valuable  than  it  is;  but  it  will  receive  a  hearty  welcome  from 
the  members  of  the  legal  profession,  who  have  been  accustomed  to  refer 
to  the  earlier  editions  for  a  lucid  discussion  of  the  principles  which 
have  been  applied  in  the  development  of  this  branch  of  the  law. 

Francis  M.  Burdick. 
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Essays  in  Legal  History,  read  before  the  International  Congress 
of  Historical  Studies,  held  in  London  in  1913.  Edited  by  Paul  Viko- 
gradoff,  Corpus  Professor  of  Jurisprudence  in  the  University  of 
Oxford.  London  and  New  York:  Oxford  University  Press.  1913. 
pp.  viii,  396. 

This  collection  of  twenty  addresses  and  papers,  by  English,  Ger- 
man, French,  Italian,  Slavic  and  Scandinavian  jurists,  indicates  the 
energy  with  which  the  field  of  legal  history  is  cultivated  in  Europe. 
Of  the  four  papers  that  deal  with  the  law  of  the  Roman  republic 
and  empire,  two  merit  especial  attention.  In  his  contribution,  "Zur 
Geschichte  der  Hcredis  Institutio,"  Professor  Otto  Lenel,  perhaps  the 
leading  Roman  historian  of  the  present  day,  breaks  with  the  accepted 
opinion  regarding  the  antiquity  of  the  heredis  institutio  in  Roman 
testaments,  seeking  to  show  that  neither  the  older  comitial  testament 
nor  the  later  mancipation  testament  (in  its  original  form)  established 
any  universal  succession  in  the  proper  sense  of  the  term.  The  Roman 
testament,  in  the  earlier  stages  of  its  development,  provided  specifically, 
he  thinks,  for  the  transfer  of  the  homestead  and  of  the  rest  of  the 
testators'  property  to  legatees.  It  was  thus  essentially  a  "bequest- 
testament"  (Legatentestament.)  To  the  reviewer  the  arguments  pre- 
sented by  the  distinguished  writer  seem  to  fall  considerably  short  of 
proving  his  contentions;  but  the  condition  of  the  sources  probably 
makes  any  reconstruction  of  the  earlier  law  of  testation  debatable. 
The  paper  seems  well  adapted  to  evoke  a  protracted  controversy. 

Less  revolutionary,  but  interesting  and  valuable,  is  Professor  S. 
Riccabono's  lengthy  and  careful  study  of  certain  aspects  of  Roman 
joint  ownership,  "Dalla  Communio  del  diritto  Quiritario  alia  com- 
proprieta  moderna."  The  Italian  jurist  maintains  that  the  third-cen- 
tury view  of  the  relations  between  joint  owners,  as  set  forth  in  the 
writings  of  the  jurists  from  which  Justinian's  Digest  was  compiled, 
was  modified  by  systematic  "interpolations"  in  the  texts  cited.  Accord- 
ing to  the  third-century  theory,  each  joint  owner  has  in  its  fulness  the 
right  of  ownership ;  and  it  follows  that,  in  case  of  disagreement  regard- 
ing tbe  use  of  such  property,  or  regarding  legal  dispositions  which  are 
to  affect  it,  nothing  can  be  done:  potior  est  causa  prohibentis.  In 
case  of  disagreement,  then,  there  is  no  remedy  except  partition.  In 
the  sixth  century,  on  the  other  hand,  Justinian's  commissioners,  by 
fitting  old  actions  to  new  uses,  established  a  judicial  control  by  virtue 
of  which  unreasonable  dissent,  particularly  on  the  part  of  a  minority 
interest,  can  be  overridden.  Stress  is  laid  on  the  common  interest  of 
all.  In  these  changes  Professor  Riccabono  sees  the  triumph  of  a 
social  theory  of  property  over  the  individualistic  theory,  and  this  he 
attributes  in  part,  at  least,  to  the  Christian  idea  of  fraternity. 

An  interesting  paper  by  Professor  H.  Goudy,  "Two  Ancient  Bro- 
cards,"  carries  the  reader  from  Roman  into  English  law.  The  brocards 
or  maxims  which  he  studies  are  those  which  assert  that  "the  personal 
action  dies  with  the  person,"  and  that  "he  who  owns  land  owns  up 
to  the  sky."  Professor  Goudy  shows  the  precise  and  limited  sig- 
nificance of  these  maxims  in  their  original  Roman  form,  and  the 
extent  to  which  they  were  misunderstood  by  English  writers  and 
misapplied  in  English  law.  The  last  paragraph  of  this  paper  carries 
us  in  the  very  modern  question  of  trespass  by  aeroplane. 

In  his  "Sketch  of  the  History  of  the  Four  Inns  of  Court,"  Dr.  W. 
Blake  Odgers  gives  us  the  result  of  patient  antiquarian  research  in 
attractive  literary  form.     He  deals  with  his  subject  in  the  broadest 
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way,  beginning  with  the  topographical  history  of  London,  and  telling 
us  much  about  the  Templars  before  their  possessions  passed  into  the 
hands  of  the  lawyers.  He  explodes  certain  venerable  legends  that  have 
clustered  about  Tavy's  or  Davy's  Inn,  and  prepares  the  reader  to 
appreciate  Professor  Holdsworths  criticism  of  Lord  Coke  as  a  his- 
torian by  showing  how,  in  this  matter,  the  great  lawyer  jumped  to  a 
rash  conclusion. 

Perhaps  the  most  substantial  contribution  to  English  legal  history 
in  this  volume  is  Dr.  H.  D.  Hazeltine's  essay  on  "The  Early  History 
of  English  Equity."  Its  purpose  is  to  show  to  how  large  an  extent  the 
common-law  courts  anticipated  "the  more  fully  and  elaborately  devel- 
oped system  of  the  Chancery  in  a  later  age."  The  paper  is  doubly 
valuable  in  that  it  presents  briefly  the  results  of  previous  investiga- 
tions in  this  field  and,  more  fully,  certain  new  conclusions  of  the 
writer.  As  regards  the  protection  of  the  cestuis  que  usent  he  summa- 
rizes the  contentions  of  Holmes  and  Ames.  As  regards  gages,  he  re- 
states the  conclusions  which  he  himself  reached  in  his  earlier  studies 
of  gages  of  land  and  has  elsewhere  published.  Before  the  time  of 
Edward  I,  Dr.  Hazeltine  maintains,  the  common-law  courts  had  already 
worked  out  a  rudimentary  "equity  of  redemption".  As  regards  relief 
against  penalties,  he  cites  Umfraville  v.  Lonstede  (1308-1309),  to  which 
Maitland  had  drawn  attention  in  his  Introduction  to  the  Selden 
Society's  edition  of  the  Year  Books  of  2  and  3  Edward  II.  As  regards 
specific  performance,  Dr.  Hazeltine  summarizes  the  contentions  al- 
ready advanced  in  his  essay  on  the  subject  in  the  Festgabe  fur  Kohler. 
"At  least  two  hundred  years  before  the  earliest  decree  of  the  Chan- 
cellor," he  says,  "the  common-law  courts  *  *  *  were  giving,  in 
their  own  way,  much  the  same  remedy."  In  dealing  with  the  com- 
mon-law writs  of  prohibition,  he  breaks  newer  ground,  and  to  this 
topic  he  therefore  devotes  more  than  half  of  his  space.  What  he  points 
out  is  "that,  in  the  procedure  of  the  early  common-law  courts,  writs 
of  prohibition  and  of  estrepement  and  judicial  orders  issued  in  pro- 
ceedings begun  by  various  other  common-law  writs  anticipated  the 
Chancery  jurisdiction  as  a  process  in  personam  whereby  parties,  as 
well  as  courts,  were  commanded  to  do  or  to  refrain  from  doing  a 
particular  thing."  Most  of  the  early  cases  are  found  in  Bracton's 
Note  Book,  and  deal  with  waste;  credit  is  given  to  Professor  G.  W. 
Kirchwey's  "valuable  'Liability  for  Waste',  8  Columbia  Law  Review, 
425-437."  Dr.  Hazeltine  cites  two  cases  in  which  the  judgment  of  the 
court  ordered  the  defendant  to  repair  buildings  or  rebuild  them.  To 
secure  obedience,  the  defendant  was  often  required  to  find  pledges; 
disobedience  was  normally  punished  by  damages  and  amercements.  In 
the  case  of  the  writ  of  estrepement,  as  modified  by  the  Statute  of 
Gloucester,  6  Edw.  I,  prohibiting  waste  while  legal  proceedings  were 
in  progress,  the  disobedient  waster  might  be  imprisoned  for  contempt 
of  court.  Prohibitions  against  persons  were  not  confined  to  cases  of 
waste.  Maitland  had  already  called  attention  to  the  case  of  Prior  of 
Coventry  v.  William  Graumpe  and  others,  in  which  infringement 
of  market  right  was  prohibited,  and  had  commented :  "If  this  is  not  an 
'injunction,'  and  a  'perpetual  injunction,'  we  hardly  know  what  to 
call  it."  In  Bracton's  Note  Book  and  in  the  Year  Books  Dr.  Hazeltine 
finds  orders  "not  to  commit  nuisance,  not  to  sell  land,  not  to  distrain 
the  plaintiff  to  do  suit  of  court,  not  to  destroy  the  wood  in  which  the 
plaintiff  has  house-bote  and  hay-bote",  etc.  In  conclusion,  brief  refer- 
ence is  made  to  certain  other  writs  which  are  closely  related  to  the 
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writs  of  prohibition,  viz.,  writs  quia  timet.     These  also  were  writs  of 
prevention,  and  anticipated  the  Chancery  bills  quia  timet. 

Sir  Frederick  Pollock's  paper  on  "The  Transformation  of  Equity" 
furnishes  at  one  point  a  valuable  supplement  to  Dr.  Hazeltine.  Sum- 
marizing the  facts  brought  out  by  Mr.  Bolland  in  editing  for  the 
Selden  Society  the  proceedings  of  Edward  II's  justices  in  eyre,  he 
notes  that  in  many  cases  causes  of  action  "were  brought  before  the 
justices  by  presenting  a  bill  instead  of  suing  out  a  writ,"  and  that 
these  bills  "have  a  marked  resemblance  in  their  frame,  and  in  many 
cases  as  to  their  contents  also,  to  the  earliest  bills  in  Chancery."  In 
the  main,  however,  Sir  Frederick  Pollock's  paper  is  devoted  to  drawing 
a  distinction  between  the  spirit  of  early  equity  and  that  of  equity  in 
the  seventeenth  and  following  centuries. 

Dr.  W.  S.  Holdsworth,  in  his  paper  on  "The  Influence  of  Coke 
on  the  Development  of  English  Law,"  gives  us  much  more  than  the  title 
promises.  He  studies  Lord  Coke  as  a  legal  historian,  as  a  jurist,  as 
an  authority  in  private  and  public  law;  he  sums  up,  with  judicial 
impartiality,  the  merits  and  the  defects  of  his  writing;  and  he  justly 
emphasizes  Coke's  far-reaching  services  in  preserving  "for  England 
and  the  world  the  constitutional  doctrine  of  the  rule  of  law."  "We 
may  surely  claim,"  he  writes,  "that  these  large  results  *  *  *  en- 
title the  most  English  of  our  English  common  lawyers  to  a  place  among 
the  great  jurists  of  the  world." 

In  singling  out  for  notice  a  few  of  the  papers  collected  in  this 
volume  the  reviewer  has  been  guided  rather  by  the  interest  they  may 
possess  for  the  readers  of  this  journal  than  by  their  intrinsic  value. 
Equally  valuable  contributions  to  the  history  of  legal  theory  and  to 
the  development  of  public  law  may  perhaps  be  discussed  more  fitly 
in  a  less  technical  journal. 

Munroe  Smith. 

Valuation  of  Public  Service  Corporations.  By  Robert  H. 
Whittex.  Xew  York:  The  Banks  Law  Publishing  Co.'  1912.  pp.  xl, 
V93. 

The  author  of  this  work  has  certainly  chosen  a  subject  of  great 
and  increasing  importance  to  the  public  and  to  the  legal  profession. 
The  necessity  of  valuing  the  property  of  public  service  corporations 
arises  in  connection  with  public  purchase  of  their  plants,  in  matters 
of  taxation,  and  preeminently  in  the  regulation  of  rates.  Furthermore 
the  practice  is  growing  of  requiring  or  authorizing  state  and  city  public 
service  commissions  to  make  valuations  of  the  property  of  railroads, 
street  railways,  light,  water,  telegraph  and  telephone  companies,  and 
we  have  recently  seen  provision  made  for  valuing  the  property  of  all 
of  the  common  carriers  in  the  United  States.  In  view  of  these  facts 
the  publication  of  such  a  book  as  that  under  review  is  fully  justified. 

One  of  the  interesting  and  valuable  features  of  Mr.  Whitten's 
book  is  that  its  material  is  drawn  not  merely  from  the  decisions  of 
courts,  but  also  very  largely  from  the  decisions  of  the  Interstate  Com- 
merce Commission  and  of  state  and  local  commissions,  from  the  reports 
of  special  masters,  special  arbitrators  and  appraisers,  and  from  papers 
read  before  various  bodies.  Since  much  of  this  material  is  not  readily 
available  to  the  average  reader,  the  author  has  thought  it  not  only 
justifiable  but  necessary  to  quote  at  length  from  the  authorities  cited. 
This  gives  the  book  something  of  the  character  of  a  digest,  and  often 
makes  tedious  reading,  and  yet  it  undoubtedly  makes  for  practical 
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usefulness  to  those  who  are  seeking  the  solution  of  concrete  problems. 
Nor  is  the  author  content  merely  to  classify  and  digest  the  authorities 
bearing  upon  valuation,  but  he  also  attempts,  as  the  writer  of  a  text 
book  should,  to  point  out  the  principles  which  do,  or  which  ought  to 
underly  the  decisions,  and  to  suggest  the  results  which  should  be 
reached  where  the  law  is  still  unsettled. 

The  subject  matter  of  this  treatise  is  well  arranged,  and  the  book 
is  well  balanced.  It  would  make  too  long  a  list  to  set  forth  the  titles 
of  all  of  the  thirty-two  chapters  to  show  the  comprehensiveness  of 
the  discussion,  but  a  few  of  them  should  be  noted.  Three  of  the  early 
chapters  are  entitled  respectively  "Market  Value  as  a  Standard  for 
Rate  Purposes,"  "Cost  of  Reproduction  as  a  Standard  Value  for  Rate 
Purposes,"  and  "Actual  Cost  as  a  Standard  of  Value  for  Rate  Pur- 
poses." There  is  a  very  useful  chapter  entitled  "Valuation  of  Land," 
and  another  entitled  "Overhead  Charges."  There  are  four  chapters 
on  different  questions  connected  with  the  subject  of  "depreciation," 
and  five  chapters  are  devoted  to  the  difficult  subject  of  "going  value," 
or  the  value  of  a  business  as  a  "going  concern." 

In  his  last  chapter  the  author  has  introduced  a  twenty-five  page 
bibliography  of  valuation  and  depreciation,  which  should  prove  of 
the  greatest  value  to  those  who  wish  to  carry  on  exhaustive  investiga- 
tions with  regard  to  these  subjects. 

The  arrangement  of  the  table  of  cases  is  also  to  be  commended. 
Instead  of  giving  there  merely  the  names  of  cases  with  the  numbers 
of  the  paragraphs  in  which  they  axe  referred  to,  or  discussed,  the  author 
adds  to  each  paragraph  reference  a  few  words  showing  the  phase  of 
the  case  which  is  there  considered.  For  example,  we  find  the  following: 
"Beloit  v.  Beloit  Water,  Gas  and  Electric  Company.  7  W.  R.  C.  R. 
187.  July  19,  1911.  §  163,  Pavement  over  mains.  §  184,  Property 
donated.  §  211,  Unused  property.  §  286,  Overhead  charges.  §  343, 
Working  capital.  §  360,  Piecemeal  construction.  §  396,  Depreciation. 
§  612,  Going  concern." 

Mr.  Whitten's  book  constitutes  a  thorough  and  critical  consideration 
of  practically  all  of  the  material  on  the  subject  of  valuation,  and  is 
also  mechanically  an  excellent  piece  of  work.  It  will  certainly  prove 
very  useful  to  the  legal  profession,  and  will  be  invaluable  to  special 
investigators  in  the  field  of  public  service. 

Charles  K.  Burdick. 

Boycotts  and  the  Labor  Struggle:  Economic  and  Legal  Aspects. 
By  Harry  W.  Laidler.  With  an  Introduction  by  Henry  R.  Seager, 
Ph.D.,  Professor  of  Political  Economy,  Columbia  University.  New 
York :  John  Lane  Co.  1913.    pp.  488. 

This  study  of  the  boycott  is  the  most  complete  and  most  satisfac- 
tory that  has  yet  appeared.  In  the  three  parts  into  which  the  book 
is  divided  are  treated  "Economic  Aspects  of  Boycotts,"  "Legal  Aspects 
of  Boycotts,"  and  "Boycotts  in  the  Light  of  Social  and  Economic  Con- 
ditions." Following  a  brief  history  of  their  origin  and  early  use  is  a 
chapter  suggestive  in  its  emphasis  on  the  variety  and  extent  of  the 
application  of  boycotts  outside  of  the  employer  and  employee  relation — 
such  as  consumers'  boycotts,  blacklists,  trade  boycotts,  political  boycotts, 
international  boycotts  and  other  forms.  Then  a  variety  of  interesting 
material  follows  dealing  with  labor's  use  of  this  weapon.  The  legal 
aspects  are  treated  by  arranging  legislation  and  court  opinions  under  the 
two  general  topics,  "Legality"  and  "Illegality."     Following  this,  the 
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social  considerations  are  taken  up  in  a  comprehensive  way,  still  follow- 
ing the  pro  and  con  arrangement  of  material.  The  two  closing  chap- 
ters, ''Possible  Keeourse  of  Labor  if  Permanently  Deprived  of  the 
Boycott,"  and  "Probable  Outcome  if  the  Boycott  is  Legalized"  round 
out  the  presentation. 

Throughout  the  book  the  reader  is  constantly  aware  of  the  author's 
concern  to  present  a  variety  of  reliable  facts  and  well  founded  first- 
hand opinions  upon  which  conclusions  may  be  based.  In  this  respect 
the  work  is  admirably  done.  All  points  of  view  are  impartially  pre- 
sented. 

One  conclusion  to  which  facts  seem  to  point  is  that  in  the  light  of 
the  meagre  evidence  on  the  results  of  boycotting  it  seems  to  be  a  grow- 
ing opinion  among  the  leaders  of  organized  labor  that  the  boycott  is 
successful  in  proportion  to  the  rareness  of  its  use.  When  used  but  sel- 
dom and  only  with  caution  and  kept  within  narrow  limits,  success  is 
more  likely  to  follow. 

Another  conclusion  read  between  the  lines  is  that  the  attitude  of 
law  toward  boycott  is  developing  along  the  same  lines  as  it  has  in  case 
of  strikes,  though  lagging  several  years  behind.  The  logic  of  events 
has  forced  the  legal  recognition  of  the  strike.  For  the  same  reason 
must  come  a  yielding  of  legal  opposition  to  the  boycott. 

Though  the  author  does  not  seek  to  impose  his  own  opinion  on  the 
reader,  it  becomes  apparent  that  in  his  own  mind  he  is  impressed  with 
the  disadvantages  of  laborers  in  the  struggle  for  collective  bargaining 
and  with  the  necessity  for  granting  the  right  to  use  the  boycott  subject 
to  reasonable  restriction.  At  the  end  the  conclusion  of  the  author 
is  stated  very  directly.  In  view  of  all  the  many  facts  on  all  sides  the 
author  is  in  favor  of  legalizing  the  boycott,  meaning  thereby  "that 
neither  the  injunction  nor  the  civil  nor  criminal  process  should  be 
employed  aganst  the  primary  or  the  secondary  boycott,  nor  against 
tbat  form  of  the  compound  boycott  which  involves  only  the  threat  to 
injure  the  business  of  another  by  the  withdrawal  of  patronage  or  labor." 
He  "of  course  would  not  include  in  this  exemption  the  threat  of  actual 
violence  to  person  and  property."  (p.  351).  To  this  conclusion  the 
reviewer  can  take  no  exception.    It  seems  inevitable. 

That  federal  courts  have  based  their  opposition  on  the  terms  of  the 
federal  statutes,  the  Sherman  Law  and  the  Interstate  Commerce  Law,  is 
asserted  by  the  author,  (p.  234).  It  seems  to  the  reviewer  that  this 
statement  is  misleading,  as  it  appears  to  point  to  the  inference  that  in 
the  absence  of  federal  statutorv  enactment  the  right  to  boycott  would 
have  been  sustained.  In  Loewe  v.  Lawlor  (1907)  208  U.  S.  274,  292, 
one  of  the  cases  in  point,  the  following  appears  in  the  opinion:  "In 
our  opinion,  the  combination  described  in  the  declaration  is  a  combi- 
nation 'in  restraint  of  trade  or  commerce  among  the  several  States,' 
in  the  sense  in  which  those  words  are  used  in  the  act,  and  the  action 
can  be  sustained  accordingly.  *  *  *  The  combination  charged  falls 
witbin  the  class  of  restraints  of  trade  aimed  at  compelling  third  par- 
ties and  strangers  involuntarily  not  to  engage  in  the  course  of  trade 
except  on  conditions  that  the  combination  imposes;  and  there  is  no 
doubt  that  (to  quote  from  the  well-known  work  of  Chief  Justice  Erie 
on  Trade  Unions)  'at  common  law  every  person  has  individually,  and 
the  public  also  has  collectively,  a  right  to  require  that  the  course  of 
trade  should  be  kept  free  from  unreasonable  obstruction.' "  Here  is  a 
peg  on  which  might  be  hung  a  common  law  decision  unfavorable  to 
the  boycott. 
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For  a  book  so  well  worth  careful  study  it  is  unfortunate  that  the 
mechanical  side  has  received  such  hasty  attention.  Quite  too  free  use 
(in  the  reviewer's  opinion)  has  been  made  of  italics  in  quotations. 
Some  of  the  case  references  in  the  foot  notes  contain  volume  and  page 
figures,  but  others  give  only  the  name  of  the  case  and  the  year.  The 
complete  list  of  titles  of  cases  with  full  reference  given  at  the  end  of 
the  book  would  seem  quite  sufficient.  Carelessness  in  the  use  of  proper 
names  is  not  infrequently  shown. 

In  the  words  that  Professor  Seager  uses  in  his  brief  introduction: 
"The  publication  of  so  careful  a  study  of  this  important  phase  of  the 
labor  problem  could  hardly  be  more  timely.  *  *  *  To  Federal  Commis- 
sioners, to  members  of  Congress,  and  legislators  generally,  to  lawyers, 
to  judges  and  to  students  and  teachers  of  economics,  as  well  as  to  labor 
leaders  and  employers  of  labor,  the  book  is  to  be  heartily  commended." 

George  Gorham  Groat. 
Books  Received. 

Commentaries  on  the  Law  of  Evidence  in  Civil  Cases.  By  Burr 
W.  Jones.  Revised  by  L.  Horwitz.  San  Francisco:  The  Bancroft- 
Whitney  Co.  1913.  Vol.  I.  pp.  xxxvi,  1031 ;  Vol.  II,  x,  1071 ;  Vol.  Ill, 
x,  1036. 

Chapters  on  the  Law  Relating  to  the  Colonies.  By  Sir  Charles 
James  Tarring,  Kt.    London :    Stevens  &  Haynes.   1913.  pp.  xxii,  398. 

The  American  Doctrine  of  Judicial  Supremacy.  By  Charles 
Grove  Haines,  Ph.  D.  New  York:  The  MacMillan  Co.  1914.  pp. 
xviii,  365. 

Great  Jurists  of  the  World.  (Continental  Legal  History  Series, 
Vol.  II.)  Edited  by  Sir  John  McDonnell  and  Edward  Manson. 
(With  introduction  by  Van  Vechten  Veeder.)  Boston:  Little,  Brown 
&  Co.    1914.    pp.  xxxii,  607. 

Criminology.  (Modern  Criminal  Science  Series,  VII.)  By  Baron 
Raffaele  Garofolo.   Boston :   Little,  'Brown  &  Co.   1914.   pp.  xl,  478. 

Law  as  a  Means  to  an  End.  (Modern  Legal  Philosophy  Series, 
Vol.  V.)  By  Rudolf  Von  Ihering.  Boston:  Boston  Book  Co.  1913. 
pp.  lix,  483. 

Handbook  of  Jurisdiction  and  Procedure  in  United  States  Courts. 
(Hornbook  Series.)  Second  Edition.  By  Robert  M.  Hughes,  M.A. 
St.  Paul:   West  Publishing  Co.   1913.  pp.  xvi,  766. 

Handbook  of  the  Law  of  Municipal  Corporations.  (Hornbook 
Series.)  By  Roger  W.  Cooley,  LL.M.  St.  Paul:  West  Publishing 
Co.    1914.    p.  xii,  711. 

Unpopular  Government  in  the  United  States.  By  Albert  M. 
Kales.   Chicago:    Chicago  University  Press.   1914.  pp.  263. 

A  Brief  Survey  of  the  Jurisdiction  and  Practice  of  the  Courts 
of  the  United  States.  By  Charles  W.  Bunn.  St.  Paul:  West  Pub- 
lishing Co.    1914.    pp.  129. 

A  Treatise  on  the  American  Law  Relating  to  Mines  and  Mineral 
Lands.  Third  Edition.  By  Curtis  H.  Lindley,  of  the  San  Francisco 
Bar.  San  Francisco:  Bancroft- Whitney  Co.  1914.  Vol.  I,  pp.  cclii, 
730;  Vol.  II,  955;  Vol.  HI,  1127. 

Principles  of  Corporation  Law.  Second  Edition.  By  Joseph  C. 
France,  Lecturer  on  the  Law  of  Corporations  in  University  of  Mary- 
land.  Baltimore:    M.  Curlander.   1914.   pp.  xxii,  463. 

Landmarks  of  a  Lawyer's  Lifetime.  By  Theron  G.  Strong,  of 
the  New  York  Bar.   New  York :   Dodd,  Mead  &  Co.   1914.   pp.  552. 


COLUMBIA 
LAW  REVIEW. 

Vol.  XIV.  JUNE,    1914.  No.    6 

CORPORATE  RESPONSIBILITY  FOR  CRIME. 

When  two  or  more  persons  agree  to  act  together  in  association 
for  any  purpose,  they  think  of  the  association  as  something  different 
from  themselves,  and  they  think  of  the  acts  done  in  the  name  and 
on  behalf  of  the  association  as  acts  of  the  association  considered 
as  a  separate  individual,  rather  than  as  the  acts  of  themselves  as 
joint  parties  in  interest.  This  is  the  normal  mode  of  thought,  not 
only  of  trained  lawyers,  but  of  mankind  in  general.  Consistently 
with  this,  persons  agreeing  to  act  in  association  describe  their  act 
of  coming  together  as  that  of  forming  an  association,  and  these 
words  "forming  an  association"  appropriately  express  the  idea 
that  they  have  created  something  having  a  capacity  for  rights  and 
liabilities  separate  from  themselves.  Again,  they  give  the  asso- 
ciation a  name,  which  is  another  appropriate  means  of  personifying 
the  association,  that  is,  of  expressing  the  idea  of  the  individuality 
of  the  association  as  a  separate  existence  or  entity.  This  being 
the  normal  conception  of  a  group  of  persons  acting  in  association. 
it  is  obvious  that,  in  general,  you  can  best  give  effect  to  the  inten- 
tions of  these  persons  and  so  decide  justly  questions  involving  the 
rights  and  liabilities  growing  out  of  associate  action,  if  you  treat 
the  association  as  if  it  were  an  individual  or  legal  person  having 
the  same  capacity  for  rights  and  liabilities  as  a  natural  person  pos- 
sesses. And,  in  general,  you  can't  give  effect  to  these  intentions 
and  justly  decide  such  questions  unless  you  do  so  treat  it.  The 
courts,  however,  in  this  instance,  as  in  some  others,  have  been  arbi- 
trarily restrained  from  doing  justice  in  their  own  simple  way. 
According  to  a  principle  of  the  Anglo-American  law  settled  at  a 
very  early  day  in  its  history,  courts  cannot  recognize  the  separate 
individuality  of  an  association  to  the  fullest  extent,  unless  they 
are  expressly  permitted  to  do  so — in  England  by  the  King  or  by 
Parliament,  in  this  country  by  Congress,  or  by  a  legislature  of  a 
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State  or  Territory.  The  association  which  the  courts  are  thus  per- 
mitted to  recognize  as  an  individual  is  called  in  this  country  a  cor- 
poration. It  is  distinguished  from  a  group  of  individuals  which 
the  law  does  not  conceive  of  as  a  unit,  such  as  a  partnership,  in 
one  vital  respect :  while  the  legal  rights  and  liabilities  of  a  partner- 
ship are  in  legal  contemplation  the  rights  and  liabilities  of  the 
individual  partners  as  joint  parties  in  interest,  the  legal  rights  and 
liabilities  of  a  corporation  are  those  of  the  corporation  itself  and 
not  of  the  individual  members.  Hence,  in  suits  involving  the  legal 
rights  of  property,  real  and  personal,  and  the  legal  rights  and  lia- 
bilities as  between  the  corporation  and  third  persons  growing  out 
of  contracts  and  torts,  it  is  the  corporation,  considered  as  a  person, 
which  is  the  proper  party  to  sue  and  to  be  sued ;  and  the  members 
of  the  corporation  are  not  regarded  as  the  real  parties  in  interest 
or  as  the  cestuis  que  trust  or  principals  for  whom  the  corporation 
acted  as  trustee  or  agent.1  But  it  is  to  be  noted  that  while  this 
conception  of  the  legal  relations  is  sound,  just  and  true  in  theory, 
in  point  of  substance  the  members  of  the  corporation  are  the  real 
parties  in  interest  or  the  real  principals  in  the  transaction;1  and, 
as  is  hereinafter  shown,  if  justice  requires  that  their  rights  and  lia- 
bilities as  individuals  be  considered,  the  doctrine  of  corporate  en- 
tity does  not  stand  in  the  way.  In  this  respect,  the  law  of  corpora- 
tions presents  an  interesting  contrast  to  the  law  of  partnerships. 
In  suits  at  law  between  a  partnership  and  third  persons,  the  rights 

Salomon  v.  Salomon  &  Co.,  L.  R.  [1897]  A.  C.  22,  per  Lord  Herschell, 
at  p.  43 :  "In  a  popular  sense,  a  company  may  in  every  case  be  said  to 
carry  on  business  for  and  on  behalf  of  its  shareholders;  but  this  cer- 
tainly does  not  in  point  of  law  constitute  the  relation  of  principal  and 
agent  between  them  or  render  the  shareholders  liable  to  indemnify  the  com- 
pany against  the  debts  which  it  incurs." 

In  Button  v.  Hoffman  (1884)  61  Wis.  20,  in  which  the  entity  theory 
was  consistently  applied,  the  court  said,  at  p.  24:  "In  Bennett  v.  Am. 
Art  Union,  5  Sandf.  Super.  Ct.  614,  it  was  held  that,  'as  a  general  rule, 
the  whole  title,  legal  and  equitable  (to  its  property),  is  vested  in  the  cor- 
poration itself.' "  With  this  compare  the  statement  in  the  same  opinion 
at  p.  22 :  "The  corporation  is  the  trustee  for  the  management  of  the 
property,  and  the  stockholders  are  the  mere  cestuis  que  trust." 

In  Gallagher  v.  Germania  Brewing  Co.  (1893)  53  Minn.  214,  another 
case  in  which  the  entity  theory  was  consistently  applied,  the  court  said, 
at  p.  218:  "The  facts  of  the  present  case  appeal  to  a  natural  sense  of 
justice,  for  while,  by  fiction  of  law,  a  corporation  is  a  distinct  entity, 
yet  in  reality  it  is  an  association  of  persons  who  are  in  fact  the  bene- 
ficial owners  of  all  the  corporate  property."  Cf.  Home  Fire  Insurance 
Co.  v.  Barber  (1903)  67  Neb.  644,  per  Pound,  C,  at  p.  660:  "We  must 
not  suffer  ourselves  to  be  deceived  by  speaking  of  causes  of  action  of 
the  corporation  in  this  connection,  since  causes  of  action  of  this  character 
belong  to  the  corporation  for  the  benefit  and  in  the  interest  of  its  stock- 
holders." See  also  Wormser,  Piercing  the  Veil  of  Corporate  Entity,  12 
Columbia  Law  Rev.  496. 
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and  liabilities  are  those  of  the  individual  partners  and  not  of  the 
co-partnership ;  but  a  court  of  equity  sometimes  finds  it  necessary 
for  the  purpose  of  giving  effect  to  the  mercantile  idea  of  a  partner- 
ship and  of  doing  justice,  to  recognize  the  partnership  as  an  en- 
tity, and  grants  relief  accordingly.  Conversely,  in  suits  at  law 
between  a  corporation  and  third  persons,  as  we  have  seen,  the  rights 
and  liabilities  are  those  of  the  entity  and  not  of  the  individual  mem- 
bers ;  but,  as  already  stated,  when  it  is  necessary  for  the  purpose 
of  giving  effect  to  the  intention  of  the  parties  and  of  doing  justice 
to  recognize  the  individual  members,  courts  can  and  must  recognize 
them.  In  other  words,  a  conception  formed  and  applied  for  the 
purpose  of  furthering  the  intentions  of  the  parties  and  of  promot- 
ing justice  should  never  be  applied  so  as  to  defeat  the  intentions 
and  prevent  justice.2  But,  if  the  application  of  such  conception 
does  not  conflict  with  justice,  then  a  reasonable  logical  consistency 
and  a  reasonable  definiteness,  certainty  and  simplicity  in  the  law 
require  that  it  should  be  applied,  although  in  a  given  case  it  might 
also  be  possible  to  do  justice  without  it.3 

The  theory  of  corporate  entity  thus  conceived  is  not  a  fiction 
in  the  sense  of  a  supposition  contrary  to  and  having  no  relation  to 
fact.  This  kind  of  fiction,  which  may  properly  be  called  an  arbi- 
trary or  artificial  fiction,  is  one  with  which  readers  of  Sir  Henry 
Maine's  Ancient  Law  are  familiar.  And  there  are  many  such  fic- 
tions in  the  law — such  as  the  fiction  of  a  lease  in  the  old  suit  of 
ejectment,  the  fiction  that  all  of  the  stockholders  of  a  corporation 
are  residents  of  the  State  where  it  was  incorporated,  the  fiction 
that  a  person  who  has  not  been  heard  of  for  a  certain  number  of 
years  is  dead,  the  fiction  of  a  lost  grant,  and  the  like.  But  the  word 
"fiction"  may  also  be  used  in  the  sense  of  a  mental  conception 
in  harmony  with  the  nature  of  things ;  and  when  such  mental  con- 
ception or  fiction  is  formed  and  applied  for  the  purpose  of  giving 
effect  to  the  real  intention  of  individuals  and  thereby  promoting 
justice,  it  is  not  correctly  defined,  in  accordance  with  one  of  the 
definitions  of  "fiction"  in  the  Century  Dictionary,  as  "the  act  of 
feigning,  inventing  or  imagining,  a  false  deduction  or  conclu- 
sion." The  act  of  imagining  a  certain  relation  for  the  purpose  of 
giving  effect  to  the  real  intention  of  the  parties  involves  something 
very  real  and  true,  rather  than  false.     There  are  many  instances 

'Goodwin  v.  X.  Y..  X.  H.  &  H.  R.  R.  (C.  C.  1003)  124  Fed.  358, 
370-371- 

'Canfield  &  Wormser,  Cases  on  Corporations.  3  n.  1 ;  Ibid.  7,  n.  2 ;  Ibid. 
10,  n.  3. 
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in  our  law  of  this  nobler  and  worthier  kind  of  fiction, — which  may 
be  called  a  rational  fiction  in  contrast  to  the  arbitrary  or  artificial 
fiction  above  referred  to, — such  as  implied  conditions  in  contracts, 
the  doctrine  of  relation  in  the  law  of  agency,  and  the  doctrine  of 
relation  in  the  law  of  executors.  The  doctrine  of  corporate  entity 
is  the  same  kind  of  fiction,  and  if  properly  and  rationally  applied, 
serves  well  the  purposes  of  justice.  In  fact,  it  is  just  as  much 
needed  now  as  it  ever  was,  and  the  demand  for  its  rejectment  as 
an  antiquated,  outworn  and  crude  doctrine  of  the  common  law  is 
based  upon  a  misconception  of  its  nature. 

It  has  sometimes  been  assumed  that  this  entity  theory  obstructs 
the  administration  of  the  criminal  law,  and  on  that  account  should 
be  modified  or  rejected  altogether.  This  is  based  upon  the  curiously 
erroneous  notion  that  the  formation  of  a  corporation  involves  not 
merely  the  creation  of  a  legal  person  and  the  merging  of  the  indi- 
vidual members  in  the  corporate  group,  but  also  the  extinction  of 
the  members  of  the  corporate  group  as  individuals  with  capacity 
for  rights  and  liabilities  of  their  own.  This,  however,  is  not  at  all 
the  legal  conception  of  the  matter.  A,  B  and  C,  by  incorporating 
themselves  for  the  purpose  of  committing  crime,  while  they  may 
succeed  in  creating  a  legal  person  liable  to  the  penalties  of  the  law, 
cannot  themselves  escape  liability  for  their  own  individual  acts.4 
There  has  never  been  any  doubt  among  lawyers  on  this  point; 
and,  therefore,  it  is  quite  superfluous  and  useless  to  provide,  as  it 
is  provided  in  the  proposed  legislation  relating  to  unlawful  re- 
straints or  monopolies,  that  when  a  corporation  shall  be  guilty  of 
a  violation  of  law,  "the  offense  shall  be  deemed  to  be  also  that  of 
the  individuals,  directors,  or  other  officers  or  employees  of  such 
corporation  ordering  or  doing  the  prohibited  acts."  There  has 
never  been  any  doubt  among  lawyers  that  a  crime  committed  on 
behalf  of  an  association,  corporate  or  incorporate,  must  in  fact 
have  been  committed  by  individuals,  and  that,  therefore,  guilt  is 
always  personal.  The  only  doubt,  as  we  shall  see,  has  been 
whether  it  might  also  be  considered  corporate  as  well  as  personal. 

The  difficulty  of  enforcing  personal  responsibility  for  crime  has 
been  simply  one  of  proof.  It  has  not  been  increased  by  the 
recognition  of  the  corporate  entity.  The  same  difficulty  exists  in 
the  case  of  a  partnership  and  with  respect  to  any  crime  committed 
by  one  or  more  persons  acting  in  combination  or  conspiracy.  The 
man  "higher  up"  is  hard  to  reach,  whether  he  is  the  principal  of  a 

*4  Columbia  Law  Rev.  315,  n.  1. 
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firm  availing  himself  of  the  agency  of  guilty  partners,  the  guilty 
president  or  director  of  a  corporation,  the  guilty  boss  of  an  unin- 
corporated political  machine  or  labor  union,  or  the  guilty  head  or 
beneficiar>'  of  a  corrupt  "system."  The  difficulty  of  reaching  him 
is  not  on  account  of  any  legal  conceptions  or  doctrines  of  the  com- 
mon law,  but  solely  on  account  of  the  difficulty  of  producing  legal 
evidence  to  connect  the  really  guilty  party  with  a  crime  committed 
through  the  instrumentality  of  his  agents  or  servants. 

A  question  upon  which  there  is  more  room  for  difference  of 
opinion  is  to  what  extent  may  the  corporation  itself  be  liable,  in 
addition  to  the  liability  of  the  individual  members  of  the  corpora- 
tion who  have  participated  in  the  crime? 

As  late  as  the  close  of  the  eighteenth  century,  it  was  thought 
that  a  corporation  could  not  be  indicted  for  any  offense,5  but  by 
the  middle  of  the  nineteenth  century  this  notion  had  been  thor- 
oughly outgrown. 

In  Queen  v.  Great  North  of  England  Ry.,6  which  was  the  case 
of  an  indictment  of  a  railway  company  for  a  nuisance  alleged  to 
have  been  caused  by  obstructing  a  highway,  Lord  Denman,  C.  J., 
said: 

"We  are  told  that  this  remedy  is  not  required,  because  the 
individuals  who  concur  in  voting  the  order,  or  in  executing  the 
work,  may  be  made  answerable  for  it  by  criminal  proceedings. 
Of  this  there  is  no  doubt.  But  the  public  knows  nothing  of  the 
former ;  and  the  latter,  if  they  can  be  identified,  are  commonly  per- 
sons of  the  lowest  rank,  wholly  incompetent  to  make  any  repara- 
tion for  the  injury.  There  can  be  no  effectual  means  for  de- 
terring from  an  oppressive  exercise  of  power  for  the  purpose  of 
gain,  except  the  remedy  by  an  indictment  against  those  who  truly 
commit  it,  that  is,  the  corporation,  acting  by  its  majority ;  and 
there  is  no  principle  which  places  them  beyond  the  reach  of  the 
law  for  such  proceedings." 

si  Bl.  Comm.  (1765)  Book  I.  ch.  18,  p.  476:  "A  corporation  cannot 
commit  treason,  or  felony,  or  other  crime,  in  its  corporate  capacity;  though 
its  members  may  in  their  distinct  individual  capacities."  Anonymous 
(1701)  12  Mod.  *559,  per  Holt,  C.  J.:  "A  corporation  is  not  indictable,  but 
the  particular  members  of  it  are."  See  also  Hobbes,  Leviathan,  ch.  22; 
Abbot  of  St.  Bennets  v.  Mayor  of  Norwich  (1482)  Y.  B.  21  Edw.  IV.  7, 
13.  In  Pollock's  First  Book  on  Jurisprudence  (3rd.  ed.)  at  p.  123,  we 
find  the  following  surprising  statement :  "A  corporation  cannot  commit 
crimes,  for  it  cannot  authorize  them.  If  the  members  or  representatives 
of  a  corporation  affected  to  authorize  a  criminal  act  in  its  name,  they 
would  merely  make  themselves  liable  as  individuals."  McDaniel  v.  Gates 
City  Gas-Light  Co.  (1887)  79  Ga.  58,  61:  "We  do  not  understand  that  in 
this  State  a  corporation  can  be  indicted  for  an  offense."  But  this  is  no 
longer  law  in  Georgia. 

'(1846)  9  Q-  B.  315- 
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It  will  be  noted  that  the  only  question  considered  open  for 
serious  discussion  in  this  case  was  whether  the  corporation  itself 
could  be  made  liable,  there  being  no  doubt  at  all  as  to  the  liability 
of  the  individual  members.  In  accord  with  this  decision,  corpora- 
tions have  been  held  indictable  for  a  great  variety  of  crimes,  such 
as  criminal  nuisance,7  sabbath-breaking,8  criminal  libel,9  obstruct- 
ing a  highway,10  keeping  a  disorderly  house,11  usury,12  violating 
the  eight-hour  law,13  taking  salmon  unlawfully,14  failure  to  supply 
drinking  water  on  trains,15  manslaughter  resulting  from  negligence 
in  failing  tc  provide  proper  life-preservers  on  a  steamboat,16  un- 
lawfully advertising  to  practice  medicine,17  and  granting  rebates 
in  violation  of  the  Elkins  Law.18  In  all  these  cases,  the  offenses 
for  which  the  corporations  were  indicted  consisted  in  doing  the 
things  prohibited,  and  neither  knowledge  nor  intent,  it  seems,  was 
an  essential  ingredient.  While  guilty  knowledge  or  guilty  intent 
is,  in  general,  an  essential  element  in  crimes  at  common  law,  this 
is  not  true  of  many  statutory  crimes,  it  being  competent  for  the 
legislature,  in  the  exercise  of  its  police  power,  absolutely  to  pro- 
hibit acts  deemed  detrimental  to  the  public  welfare,  without  regard 
to  the  knowledge  or  intent  of  the  person  doing  the  acts  or  respon- 
sible for  them.19  If  the  policy  of  the  law  requires  the  absolute 
prohibition  of  any  acts,  it  is  a  legitimate  means  of  carrying  such 

7State  v.  Morris,  etc.  R.  R.  (1852)  23  N.  J.  L.  360. 

"State  v.  Baltimore  &  Ohio  R.  R.  (1879)  15  W.  Va.  362. 

"State  v.  Atchison  (Tenn.  1879)  3  Lea,  729;  People  v.  Star  Co.  (N.  Y. 
1909)   135  App.  Div.  517. 

"State  v.  Baltimore,  etc.  R.  R.  (1889)   120  Ind.  208,  22  N.  E.  307. 

"State  v.  Passaic  County  Agr.  Soc.  (1892)  54  N.  J.  L.  260,  23  Atl.  680. 

"State  v.  First  National  Bank  (1892)  2  S.  Dak.  568,  51  N.  W.  587. 

"United  States  v.  Kelso  Co.  (D.  C.  1808)  86  Fed.  304. 

"United  States  v.  Alaska  Packers'  Ass'n.   (1901)   1  Alaska,  217. 

"Southern  Ry.  v.   State   (1006)    125  Ga.  287,  54  S.  E.  160. 

"United  States  v.  Van  Schaick  (C.  C.  1904)  134  Fed.  592;  cf.  People 
v.  Rochester  Ry.   (1909)    195  N.  Y.  102,  88  N.  E.  22. 

"People  v.  Woodbury  Dermatological  Inst.  (1908)  192  N.  Y.  454, 
85  N.  E.  697- 

18N.  Y.  Central  R.  R.  v.  United  States  (1909)  212  U.  S.  481.  In  this 
case  the  question  was  raised,  but  not  answered,  as  to  whether  the  pro- 
visions of  the  Elkins  Law  would  be  applicable  to  individuals ;  but  the 
court  seemed  to  be  of  the  opinion  that  it  might  be  valid  as  against  cor- 
porations although  not  as  against  individuals.  It  would  seem  to  the 
writer  that  the  Elkins  Law  contained  an  absolute  prohibition  and  that 
individuals  as  well  as  corporations  could  be  indicted  for  violations  of  it 
by  their  agents. 

"United  States  v.  Bayaud  (C.  C.  1883)  16  Fed.  376;  Commonwealth  v. 
Weiss  (1891)  139  Pa.  St.  247;  People  v.  Kibler  (1887)   106  N.  Y.  321. 
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policy  into  effect  to  make  any  person  or  group  of  persons,  for 
whom,  or  under  whose  direction  or  control,  such  acts  have  been 
done,  absolutely  responsible  for  them.  Therefore,  a  person  may 
be  indicted  not  only  for  all  acts  which  he  has  himself  done,  but  also 
for  all  acts  done  under  his  direction  or  control.  As  a  principal 
may  thus  be  indicted  for  acts  of  his  agent,  or  the  members  of  a 
partnership  for  the  acts  of  any  one  of  the  partners,  there  is  no 
objection  in  theory  to  indicting  a  corporation  for  such  acts  done 
by  its  officers,  directors  or  agents.20 

It  is  true  that  in  some  of  the  cases  above  referred  to  the  courts 
have  expressed  the  opinion  that  corporations  may  also  be  held 
liable  for  crimes  involving  guilty  knowledge  or  criminal  intent,  but 
these  opinions  were  expressed  obiter,  and  the  point  was  really  not 
involved  in  the  decision.  For  instance,  in  United  States  v.  Alaska 
Packers'  Ass'n.,21  the  court  said:  "A  corporation  has  the  same 
capabilities  of  criminal  intent  and  of  act — in  other  words,  of  crime 
— as  an  individual  man  sustaining  to  the  thing  the  like  relations." 
But  the  statute  which  had  been  violated  in  that  case  contained  an 
absolute  prohibition  without  saying  anything  about  knowledge  or 
intent.  In  State  v.  Passaic  County  Agr.  Society,22  the  court  said : 
"That  malice  and  evil  intent  may  be  imputed  to  corporations  has 
been  repeatedly  adjudged."  But  the  court  expressly  decided  that 
this  question  was  not  necessarily  involved  in  the  discussion  of  the 
case,  and  further  held  that  "the  habitual  indulgence  of  the  vicious 
practices  on  the  premises  of  the  defendant  corporation  stamps  it 
as  a  disorderly  house,  without  regard  to  the  intent  which  permitted 
the  disorder."  In  People  v.  Star  Co.,23  it  was  held  that  a  cor- 
poration may  be  indicted  for  a  criminal  libel,  "the  evil  intent  of 
its  agents  to  write  and  print  the  libel  being  attributable  to  it." 
But  every  editor  or  proprietor  of  a  newspaper,  whether  incor- 
porated or  not,  was  made  chargeable  by  the  express  terms  of  the 

"State  v.  Morris,  etc.  R.  R.  (1852)  23  N.  J.  L.  360,  370,  per  Green, 
C.  J. :  "Nor  can  they  [corporations]  be  liable  for  any  crime  of  which  a 
corrupt  intent  or  malus  animus  is  an  essential  ingredient.  But  the  crea- 
tion of  a  mere  nuisance  involves  no  such  element.  It  is  totally  imma- 
terial whether  the  person  erecting  the  nuisance  does  it  ignorantly  or  by 
design,  with  a  good  intent  or  an  evil  intent ;  and  there  is  no  reason  why 
for  such  an  offense  a  corporation  should  not  be  indicted."  State  v.  Balti- 
more, etc.  R.  R.  (1889)  120  Ind.  298,  300:  "It  is  argued  that  the  indict- 
ment is  bad  because  it  fails  to  charge  a  criminal  intention.  All  that  is 
necessary  to  a  good  indictment  for  obstructing  a  public  highway  is  to 
allege  such  facts  as  meet  the  requirements  of  the  statute." 

a(ic>oi)   1  Alaska,  217,  220. 

"(1892)54  N.  J.  L.  260. 

*(N.  Y.  1909)  135  App.  Div.  517. 
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statute  in  question  with  the  publication  of  libelous*  matter.  On 
the  other  hand,  in  other  of  the  cases,  the  courts  have  expressed 
obiter  exactly  the  opposite  opinion ;  namely,  that  corporations  can- 
not be  indicted  for  any  crime,  of  which  a  corrupt  intent  or  mains 
animus  is  an  essential  ingredient.24 

There  are,  however,  a  few  decisions  which  apparently  hold  that 
a  corporation  may  be  indicted  for  a  crime  involving  as  an  essential 
element  guilty  knowledge  or  criminal  intent,  as,  for  instance,  a 
conspiracy  in  restraint  of  trade,25  unlawfully  and  knowingly  ob- 
structing a  public  road,26  knowingly  depositing  in  the  United  States 
mails  certain  unmailable  matter,27  wilfully  and  unlawfully  destroy- 
ing property,28  and  larceny.29 

In  United  States  v.  MacAndrews  &  Forbes  Co.,30  above  re- 
ferred to,  Hough,  District  Judge,  held : 

"It  seems  to  me  as  easy  and  logical  to  ascribe  to  a  corporation 
an  evil  mind  as  it  is  to  impute  to  it  a  sense  of  contractual  obliga- 
tion. There  is  the  obvious  physical  difficulty  in  rendering  a  cor- 
poration amenable  to  corporal  punishment,  but  there  is  no  more 
intellectual  difficulty  in  considering  it  capable  of  homicide  or  lar- 
ceny than  in  thinking  of  it  as  devising  a  plan  to  obtain  usurious 
interest.  The  limitation  of  power  does  not  depend  upon  the  diffi- 
culty of  imputing  evil  intent,  but  upon  the  impossibility  of  visiting 
upon  corporations  the  punishments  usually  prescribed  for  greater 
crimes.  The  same  law  that  creates  the  corporation  may  create  the 
crime,  and  to  assert  that  the  Legislature  cannot  punish  its  own 
creature  because  it  cannot  make  a  creature  capable  of  violating  the 
law,  does  not,  in  my  opinion,  bear  discussion." 

"Commonwealth  v.  Proprietors  of  New  Bedford  Bridge  (Mass.  1854) 
2  Gray,  339;  State  v.  Morris,  etc.  R.  R.  (1852)  23  N.  J.  L.  360;  United 
States  v.  Kelso  Co.  (D.  C.  1898)  86  Fed.  304.  Sometimes  decisions  are 
relied  upon  which  do  not  involve  the  question  of  liability  to  indictment 
for  crime;  for  instance,  Telegram  Newspaper  Co.  v.  Commonwealth 
(1899)  172  Mass.  294,  was  not  the  case  of  an  indictment  for  crime  but 
a  proceeding  by  the  court  to  punish  summarily  for  contempt  and  the 
court  said:  "The  jurisdiction  and  power  of  the  court  do  not  depend  upon 
the  question  whether  the  offense  might  or  might  not  be  punished  by 
indictment.  *  *  *  As  regards  the  question  of  whether  a  contempt 
has  or  has  not  been  committed,  it  does  not  depend  upon  the  intention  of 
the  party  but  upon  the  act  he  has  done."  In  accord  with  this  are  Mayor 
v.  Staten  Island  Ferry  Co.  (1876)  64  N.  Y.  622,  and  Franklin  Union  No. 
4  v.  People   (1906)   220  111.  355,  both  proceedings  to  punish  for  contempt. 

"United  States  v.  MacAndrews  &  Forbes  Co.  (C.  C.  1906)  149  Fed. 
823;   State  v.  Eastern  Coal  Co.   (1908)   29  R.  I.  254. 

"State  v.  White  (1902)   96  Mo.  App.  34,  69  S.  W.  684. 

27United  States  v.  N.  Y.  Herald  Co.  (C.  C.  1907)   159  Fed.  296. 

'"State  v.  Rowland  Lumber  Co.  (1910)   153  N.  C.  610. 

^People  v.  Tyson  &  Co.,  50  N.  Y.  L.  J-,  Jan.  13,  1914. 

30  (C.  C.  1906)    149  Fed.  823,  836. 
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The  question  upon  which  the  learned  judge  had  to  pass,  it  is 
submitted,  was  not  whether  the  legislature  could  punish  a  corpora- 
tion which  it  had  itself  created,  but  whether  it  had  done  so.  It 
would  seem,  there  could  be  no  doubt  as  to  how  this  question 
should  be  answered  in  this  particular  case,  since  the  corporation 
before  the  court  had  been  created  by  a  state  legislature  and  the 
statute  under  which  it  was  indicted  was  a  federal  statute.  Grant- 
ing, however,  that  a  legislature  which  creates  a  corporation  may 
create  it  subject  to  any  provisions  of  the  criminal  law,  it  must  be 
shown  in  each  instance  that  it  has  been  made  subject  to  the  pro- 
visions of  the  criminal  statute  in  question  before  it  can  be  held 
indictable  thereunder.  A  corporation,  as  we  have  seen,  must  be 
treated,  in  general,  as  if  it  were  a  person,  but  this  is  not  to  say 
that  it  is  in  fact  a  living  person,  possessing  all  the  attributes  of  such 
a  person.  It  is,  therefore,  not  only  not  easy  or  logical  to  ascribe 
to  a  corporation  an  evil  mind,  but  it  is  absolutely  impossible  to  do 
so,  except,  of  course,  by  a  purely  arbitrary  and  irrational  fiction. 
There  is  a  very  broad  and  fundamental  difference  between  as- 
cribing to  a  corporation  an  evil  criminal  intent  and  imputing  to  it  a 
contractual  capacity.  The  difference  is  as  broad  and  fundamental 
as  that  between  an  artificial  and  a  rational  fiction.  Artificial  fic- 
tions have  served  a  useful  purpose  in  the  development  of  the  law, 
but  they  now  seem  unnecessary  and  rather  childish,  and  as  the 
world  grows  older  and  wiser  it  may  put  them  away  as  other  child- 
ish things;  but  a  rational  fiction  is  still  a  necessity,  and  will  con- 
tinue to  be  a  necessity  so  long  as  there  is  need  of  reason  and  jus- 
tice in  the  administration  of  law. 

If  the  policy  of  the  law  required  that  a  person  should  be  bound 
only  by  contracts  which  he  personally  made,  then  it  would  be  both 
illogical  and  impossible  to  ascribe  to  a  corporation  a  contractual 
capacity,  and  it  would  be  just  as  impossible  for  a  corporation  to 
be  bound  by  contracts,  as  it  would  be  for  an  individual  principal. 
When  a  statute  prescribes  guilty  knowledge  or  guilty  intent  as  an 
essential  element  of  the  crime,  it  is  the  policy  of  the  law  to  punish 
only  those  who  are  personally  guilty ;  to  punish  the  innocent  stock- 
holders of  a  corporation  would  be  contrary  to  such  policy  and  as 
unjust  as  it  would  be  to  punish  the  innocent  members  of  a  copart- 
nership, or  joint  stock  association.  A  judgment  in  a  civil  suit  is 
properly  enforced  against  a  corporation  and  its  property  and  not 
against  the  individual  stockholders  or  their  individual  property, 
since  that  gives  effect  to  the  intention  of  the  parties  and  promotes 
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justice.  But  even  in  a  civil  case,  there  are  instances  where  a  court 
should  recognize  the  fact  that  a  judgment  against  the  property  of 
a  corporation  is  substantially  a  judgment  against  the  property  of 
the  individual  members  of  it.  For  example,  if  the  same  persons 
become  incorporated  under  the  laws  of  two  or  more  States  and 
in  each  State  there  is  absolute  identity  of  membership  and  assets, 
we  have,  in  point  of  substance,  only  one  incorporated  group;  but 
in  legal  theory  the  corporation  is  regarded  in  each  State  as  a  cor- 
poration of  that  State,  and  a  judgment  against  the  corporation 
in  each  State  is  a  judgment  against  it  as  a  corporation  of  that 
State.  But  a  judgment  on  the  merits  for  or  against  the  corpo- 
ration in  any  one  State  should  be  a  bar  to  an  action  by  or  against 
it  in  another  State  as  a  corporation  of  the  latter  State,  since,  in 
point  of  substance,  the  judgment  is  one  which  affects  the  same 
persons  and  the  same  property.31  Similarly,  a  court  should  not 
shut  its  eyes  to  the  fact  that  a  fine  which  is  imposed  upon  a  cor- 
poration, although  it  is  collectible  only  out  of  the  property  of  a 
corporation,  is  substantially,  although  not  in  legal  contemplation, 
a  judgment  against  its  innocent  stockholders.  In  Hale  v.  Henkel,32 
Mr.  Justice  Brown,  delivering  the  opinion  of  the  majority  of  the 
court,  said: 

"A  corporation  is,  after  all,  but  an  association  of  individuals 
under  an  assumed  name  and  with  a  distinct  legal  entity.  In  organ- 
izing itself  as  a  collective  body,  it  waives  no  constitutional  im- 
munities appropriate  to  such  body." 

It  might  also  have  been  said  that  the  individual  members  of  the 
corporation,  in  organizing  themselves  into  a  collective  body,  do 
not  waive  any  of  their  constitutional  immunities,  and  are  entitled 
to  the  protection  of  all  the  principles  of  the  common  law  securing 
the  liberty  of  the  individual.  By  becoming  a  member  of  a  cor- 
poration, an  individual  does  not  thereby  acquire  guilty  knowledge 
and  become  a  party  to  the  criminal  acts  of  the  corporation.  If  the 
law  prescribes  that  penalties  shall  be  imposed  only  upon  those  who 
have  guilty  knowledge  and  guilty  intent,  the  innocent  members  of 
the  corporation  cannot  be  amenable  to  those  penalties ;  it  would  be 
contrary  to  the  policy  of  the  law  and  contrary  to  justice  to  impose 
the  penalties  indirectly  upon  the  innocent  members  of  a  corporation 
by  imposing  the  penalties  upon  the  corporation  itself. 

"See  Goodwin  v.  N.  Y.,  N.  H.  &  H.  R.  R.  (C.  C.  1903)  124  Fed.  358, 
370-37I. 

"(1906)  201  U.  S.  43,  76. 
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At  the  present  time,  there  are  current  two  strangely  conflicting 
conceptions  or  theories  with  respect  to  the  nature  of  corporations, 
and.  most  curiously,  these  two  conflicting  conceptions  or  theories 
may  apparently  abide  side  by  side  in  the  same  brain  in  peace  and 
harmony.  According  to  one  theory,  the  doctrine  of  the  corporate 
entity  is  an  artificial  fiction  and  should  be,  in  general,  disregarded, 
if  not  abandoned  altogether.33  According  to  the  other,  a  corporate 
entity  is  something  very  real,  possessing  a  mind  and  character  of  its 
own.     Hence  the  persistent  notion  that  incompetent  and  untrust- 

^See  Taylor,  Corporations.  Preface  to  Third  Edition :  "The  rule  or 
fiction  that  a  corporation  is  a  legal  person  *  *  *  is  dead  as  a  principle 
because  legal  propositions  are  no  longer  deduced  from  it.  nor  is  it  in 
logical  connection  with  the  great  mass  of  legal  rules  which  have  been 
called  forth  by  controversies  relating  to  railroad  and  other  business  cor- 
porations." See  also  Morawetz.  Corporations,  Preface  to  Second  Edition, 
and  §  i,  p.  3 :  "However,  it  is  essential  to  a  clear  understanding  of  many 
important  branches  of  the  law  of  corporations  to  bear  in  mind  distinctly, 
that  the  existence  of  a  corporation  independently  of  its  shareholders  is 
a  fiction ;  and  that  the  rights  and  duties  of  an  incorporated  association 
are  in  reality  the  rights  and  duties  of  the  persons  who  compose  it,  and  not 
of  an  imaginary  being."  In  this  passage  the  learned  author  fails  to  dis- 
tinguish between  an  arbitrary  or  artificial  fiction  and  a  rational  one, 
and  the  legal  conception  of  a  corporation  is  further  confused  by  the 
statement  as  to  the  obligations  of  the  corporation  being  "in  reality"  those 
of  its  members.  Pain  and  color  are  "real"  and  not  fictions,  although  they 
have  no  objective  existence,  and  the  corporate  entity  or  juristic  person 
and  its  rights  and  obligations  are  "real."  although  they  exist  only  in  the 
brain  of  man.  If.  in  the  eye  of  the  law,  the  rights  and  duties  of  a  cor- 
poration were  "in  reality"  the  rights  and  duties  of  the  persons  who  com- 
pose it,  then  the  validity  of  corporate  obligations  would  depend  upon  the 
contractual  capacity  of  its  members.  It  would  follow  that,  if  all  the  mem- 
bers of  the  corporation  consisted  of  married  women,  subject  to  all  their 
common  law  disabilities  or  those  still  existing  in  some  jurisdictions,  see 
Christopher  v.  Xorvell  (1906)  201  U.  S.  216,  the  corporation  could  make 
no  binding  contracts,  or  if  all  the  members  of  the  corporation  should 
die  between  the  time  of  making  an  offer  and  its  acceptance,  no  contract 
would  come  into  existence.  See  also  Articles  by  Prof.  Hohfeld,  9 
Columbia  Law  Rev.  288,  and  10  Id.  296;  also  Articles  on  Corporate 
Personality  by  Mr.  Machen.  24  Harvard  Law  Rev.  253.  and  24  Id.  347. 

Cases  are  sometimes  referred  to  as  involving  a  repudiation  of  the 
entity  theory,  which,  in  fact,  are  in  entire  accord  with  it ;  among  others, 
the  Sugar  Trust  Case  (1890)  121  N.  Y.  582.  The  actual  decision  in  this 
case  in  no  way  conflicts  with  the  entity  theory,  and  the  court  began 
its  opinion  with  a  very  emphatic  recognition  of  it,  as  follows:  "The  judg- 
ment sought  against  the  defendant  is  one  of  corporate  death.  The  State, 
which  created,  asks  us  to  destroy ;  and  the  penalty  invoked  represents  the 
extreme  rigor  of  the  law.  Its  infliction  must  rest  upon  grave  cause,  and 
be  warranted  by  material  misconduct.  The  life  of  a  corporation  is  indeed 
less  than  that  of  the  humblest  citizen,  and  yet  it  envelopes  great  accumu- 
lations of  property,  moves  and  carries  in  large  volume  the  business  and 
enterprise  of  the  people,  and  may  not  be  destroyed  without  clear  and 
abundant  reason.  That  would  be  true  even  if  the  legislature  should  debate 
the  destruction  of  the  corporate  life  by  a  repeal  of  the  corporate  charter; 
but  is  beyond  dispute  where  the  State  summons  the  offender  before  its 
judicial   tribunals,   and   submits   its   complaint   to   their  judgment   and   re- 
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worthy  individuals,  as  soon  as  they  become  representatives  of  the 
sovereign  power,  acquire  a  capacity  and  virtue  superior  to  that 
which  they  possessed  as  individuals.  Hence  the  persistent  notion 
that  corporations  which  have  sinned  in  the  past  are  proper  subjects 
for  the  wrath  and  vengeance  of  the  people  and  are  justly  deserving 
of  punishment,  although  their  present  stockholders  and  officers 
may  have  been  in  no  way  connected  with  their  previous  mis- 
deeds. Hence  the  persistent  notion  that  corporations,  as  such, 
may  be  punished  without  injuring  the  stockholders,  although,  it  is 
entirely  obvious  that  punishment  inflicted  upon  a  corporation  is 
punishment  inflicted  upon  all  the  living  men,  women  and  children 
who  are  the  substantial  owners  of  its  property,  and  alike  upon  the 
just  and  unjust,  the  innocent  and  the  guilty.  Hence  the  twentieth 
century  notion  that  a  corporation  may  be  guilty  of  a  crime  in- 
volving a  criminal  state  of  mind,  which  obviously  a  corporation 
does  not  possess. 

But,  while  corporations  are  not  properly  indictable  for  crimes 
involving  a  criminal  state  of  mind,  it  may  be  conceded  that  it  is 
competent  for  the  legislature,  if  the  interests  of  the  public  seem  to 
require  it,  to  eliminate  the  element  of  criminal  intent  so  as  to  make 
the  corporation  liable;  as,  for  instance,  for  misappropriation  of 
property.  In  other  words,  the  legislature  might  provide  that  a 
corporation  should  be  absolutely  liable  criminally  for  the  misap- 
propriation of  any  property  entrusted  to  it,  without  regard  to 
knowledge  or  intent;  but  unless  the  legislature  has  made  it  clear 
that  the  element  of  criminal  intent  is  eliminated,  the  corporation  is 
not  indictable.  The  mere  fact  that  it  is  provided  in  the  constitu- 
tion or  laws  of  any  State  that  a  corporation  is  to  be  regarded  as  a 
person,  with  the  right  to  sue  and  the  liability  to  be  sued  as  such,  is 
not  sufficient  to  make  the  corporation  indictable  for  crimes  involv- 
ing criminal  intent.  Nor  is  any  provision  of  law  similar  to  the 
provision  of  §  1932  of  the  Penal  Law  of  New  York  sufficient  to 
accomplish  such  a  result.     That  section  provides: 

"In  all  cases  where  a  corporation  is  convicted  of  an  offense  for 
the  commission  of  which  a  natural  person  would  be  punishable 
with  imprisonment,  as  for  a  felony,  such  corporation  is  punishable 
by  a  fine  of  not  more  than  five  thousand  dollars." 

This  provision,  it  is  to  be  noted,  does  not  declare  that  a  corpora- 
tion is  indictable  for  all  offenses  for  which  a  natural  person  may 
be  indicted.  It  simply  declares  that  when  a  corporation  is  con- 
victed of  an  offense,  the  punishment  shall  be  by  fine  instead  of 
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imprisonment.  In  other  words,  the  object  of  this  statutory  pro- 
vision is  to  prescribe  a  specific  form  of  penalty  and  not  to  give  a 
definition  of  crime  for  which  corporations  may  be  held  accountable. 
A  corporation  must  first  be  convicted  before  this  section  of  the 
penal  law  is  applicable;  and  whether  or  not  the  corporation  may 
be  convicted,  depends  upon  the  general  principles  of  law  hereto- 
fore discussed  and  not  upon  the  terms  of  this  particular  provision. 
Our  final  conclusion,  therefore,  is  that,  notwithstanding  this  or 
similar  statutory  provisions,  a  corporation,  according  to  sound 
theory  and  the  general  principles  of  the  law  of  corporations,  is 
not  indictable  for  any  crimes  except  those  for  which  if  committed 
on  behalf  of  or  under  the  general  direction  of  an  individual  or 
partnership,  such  individual  or  a  member  of  such  partnership, 
although  innocent,  would  be  indictable. 

George  F.  Canfield. 
Columbia  Law  School. 
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An  English  author  has  asserted  recently  that  "the  craziness  of 
our  outfit  of  private  law  is  universally  recognized."  If  anyone 
doubts  that  the  promulgator  of  such  an  opinion  belongs  to  the 
hysterical  school  of  law  reformers,  he  should  make  a  careful  study 
of  Mr.  Conant's  report  of  the  proceedings  at  the  Hague  Confer- 
ence on  Bills  of  Exchange  and  Checks.1  He  will  find  in  that 
document  abundant  evidence  that  at  least  one  branch  of  English 
private  law  is  not  only  free  from  "craziness,"  but  commends  itself 
to  legal  experts  upon  the  Continent  of  Europe  as  a  model  of 
sanity  and  soundness. 

This  conference  had  two  objects  in  view.  First,  the  adoption 
of  a  final  draft  of  an  act  unifying  the  law  governing  international 
bills  of  exchange.  Second,  an  agreement  upon  the  principles  to  be 
applied  in  drafting  an  act  unifying  the  law  of  international  checks. 
Both  objects  were  attained,  and  attained  in  a  manner  to  give  great 
satisfaction  to  English-speaking  lawyers. 

When  the  original  draft  of  the  Bills  of  Exchange  Act  was 
brought  before  the  Hague  Conference  of  1910,  the  representatives 
of  Great  Britain  and  of  the  United  States  frankly  informed  their 
conferees  "that  there  was  too  much  divergence  betweeen  the  pro- 
posed law  and  existing  British  and  American  codes  to  make  it 
practicable  for  them  to  concur  fully  in  the  uniform  law".2  Notwith- 
standing this  declaration,  they  were  urged  to  continue  their  mem- 
bership in  the  Conference,  and  to  take  an  active  part  in  its  deliber- 
ations. They  complied  with  this  request,  and  had  the  satisfaction 
of  seeing  many  changes  made  in  the  original  draft  for  the  purpose 
of  bringing  Continental  law  into  accord  with  that  of  English- 
speaking  countries.  Upon  the  reassembling  of  the  Conference  in 
the  summer  of  1912,  a  revised  draft  of  the  International  Bills  of 
Exchange  Law  was  prepared,  which  disclosed  still  further  changes 
in  the  direction  of  established  rules  of  English  law. 

For  example,  existing  Continental  law  conceives  of  a  bill  of 
exchange  as  a  formal  document.  If  the  instrument  contains  cer- 
tain formal  provisions,  it  is  an  enforceable  bill.  If  it  does  not  con- 
tain them,  it  is  void.     In  accordance  with  this  idea,  the  original 

Senate  Document  No.  162  of  the  63rd  Congress,  1st  Session:  Report 
by  Hon.  Charles  A.  Conant  of  the  International  Congress  on  Bills  of 
Exchange  and  Checks,  held  at  the  Hague  in  the  summer  of  1912. 

3Mr.  Conant's  Report,  p.  7. 


INTERNATIONAL  BILLS  AND  CHECKS.  483 

draft  declared  that  "a  bill  of  exchange  must  contain"  certain  pre- 
scribed provisions.  The  revised  draft  reads,  "a  bill  of  exchange 
should  contain"  these  provisions.  While  Continental  lawyers  and 
merchants  cannot  bring  themselves  to  discard  formalism  altogether, 
they  show  the  results  of  wise  tutelage  by  their  English  and  Amer- 
ican associates. 

There  was  difficulty  in  inducing  some  of  the  delegates  in  the 
first  conference  to  assent  to  the  view  that  a  valid  bill  could  be 
drawn  in  the  same  place  in  which  it  was  payable,  or  that  a  bill 
would  be  valid  which  did  not  specify  that  value  had  been  given  for 
it.  In  the  second  conference,  the  rules  of  the  English  law  were 
accepted  without  question. 

Without  going  further  into  details,  it  is  sufficient  for  our  present 
purpose  to  note  that  the  Uniform  Law,  in  the  form  in  which  it 
has  been  accepted  by  most  of  the  Continental  and  Latin- American 
States,  approaches  our  law  of  negotiable  instruments  more  nearly 
than  the  existing  code  of  any  of  those  countries.  In  the  language 
of  Mr.  Conant,  "many  of  the  provisions  of  the  uniform  law  make 
long  strides  toward  that  policy  of  liberality  and  flexibility  which 
distinguishes  the  Anglo-American  laws  on  bills  of  exchange  from 
those  of  certain  other  countries."3  This  fact  leads  Sir  Mackenzie 
Chalmers  to  predict  that  as  time  goes  on  the  two  systems  of  ex- 
change law,  which  now  govern  the  commercial  world,  will  tend  to 
approach  each  other  even  more  nearly  than  at  present. 

We  have  referred  to  the  Uniform  Law  as  establishing  a  single 
system  of  rules  governing  bills  of  exchange  for  all  commercial 
countries  which  have  not  adopted  the  English  system.  Broadly 
speaking  this  is  true.  In  some  matters,  however,  that  act  reserves 
to  the  contracting  States  the  right  to  depart  from  the  rules,  or  to 
exclude  certain  matters  from  its  operation.  For  example.  Article 
1 8  of  the  Uniform  Law4  permits  an  indorsement  to  contain  the 
stipulation,  "  'value  as  security,'  'value  as  pledge,'  or  any  other 
words  implying  a  pledge,"  and  declares  that  a  holder,  under  such 
indorsement,  may  further  indorse  it,  but  only  in  the  capacity  of 
agent.  But  Article  4  of  the  Convention  between  the  Adopting 
States,5  declares  that  each  contracting  State  may  prescribe  that 
such  an  indorsement  made  within  its  territory  shall  be  deemed  void. 
On  a  dozen  points  of  varying  importance  similar  reservations  are 

'Ibid.  p.  7. 
'Ibid.  pp.  48-49. 
'Ibid.  p.  38. 
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made.  It  results,  as  the  Committee  on  Revision  points  out,0  that 
"uniformity  will  not  be  complete,  at  least  immediately."  The  Com- 
mittee adds: 

"The  present  project  therefore  is  in  substance  only  a  first  step, 
but  a  capital  and  decisive  step  made  in  the  path  of  the  unification 
of  the  laws.  The  various  States,  enlightened  by  experience,  may, 
let  us  hope,  decide  later  not  to  avail  themselves  of  all  or  a  part  of 
these  reservations  and  may  perhaps  consent,  in  the  conferences  of 
revision  which  they  will  hold,  even  to  annul  some  of  those  of  the 
convention,  and  our  successors,  more  fortunate  than  ourselves, 
may  be  able  to  reach  results  more  nearly  complete  than  those  which 
it  is  possible  for  us  to  obtain  at  the  present  time."7 

Passing  to  the  second  purpose  of  the  Hague  Conference  of 
1912 — agreement  upon  the  draft  act  covering  the  topic  of  checks — 
our  attention  is  arrested  by  two  prominent  facts:  the  more  ad- 
vanced development  of  English  law  and  the  superiority  of  its  rules 
as  compared  with  those  prevailing  in  Continental  countries.  The 
English  system  is  based  upon  the  usages  of  commercial  classes. 
Both  courts  and  legislatures  have  accepted  the  theory  that  "bankers 
and  merchants  know  their  own  business  better  than  any  legislature 
can  know  it,  and  the  interests  of  commerce  are  best  served  by 
leaving  them  free,  as  far  as  possible,  to  make  their  own  bargains 
and  arrangements."8  Hence,  judicial  decisions  attempt  to  give 
effect  to  mercantile  usage,  unless  this  is  clearly  inconsistent  with 
the  public  welfare;  and  legislation  has  sought  to  do  no  more  than 
codify  rules  which  have  proved  themselves  useful  in  promoting 
honest  and  efficient  business.  It  has  resulted  that  the  English  law  of 
checks  has  developed  into  a  most  liberal  and  flexible  body  of  rules, 
and  is  not  characterized  by  the  spirit  of  rigidity  and  formalism 
which  prevails  under  the  Continental  system. 

Because  of  the  wide  divergence  between  the  two  systems,  both 
the  English  government  and  our  own  instructed  their  delegates  to 
the  Hague  not  to  hold  out  any  hope  that  they  would  become  parties 
to  the  convention.  Secretary  Knox  further  counseled  our  dele- 
gate : 

"That  even  in  co-operating  with  the  delegates  of  Great  Britain, 
you  should  bear  in  mind  the  difference  between  the  system  of  mak- 
ing laws  in  the  two  countries — the  system  of  law  governing  con- 
tracts and  bills  of  exchange  being  chiefly  in  the  United  States  the 

'Ibid.  p.  273. 
'•Ibid.  p.  273. 

"Sir  Edward  Grey's  Instructions  to  the  English  Delegates,  Mr.  Conant's 
Report,  p.  384. 
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province  of  the  State  governments  and  not  of  the  Federal  Govern- 
ment. This  fact  would  limit  the  ability  of  the  Federal  Govern- 
ment to  enter  into  a  binding  contract  or  treaty  in  regard  to  the 
law  of  bills  even  if  no  other  obstacles  existed  to  such  an  agreement. 
*  *  *  If  a  draft  of  a  uniform  law  on  checks  is  prepared  *  *  * 
you  are  directed  to  call  attention  to  the  fact  that,  in  respect  to  this 
measure  as  in  lespect  to  bills,  it  is  not  in  accord  with  existing 
interpretations  of  the  power  of  the  Federal  Government  to  over- 
ride the  laws  of  the  States  regarding  checks  circulating  exclusively 
within  their  limits."9 

Accordingly,  Mr.  Conant  was  asked  to  follow  closely  the  pro- 
ceedings of  the  conference,  to  report  the  conclusions  to  the  State 
Department,  and  to  exercise  such  influence  as  he  could  to  remove 
obstacles  to  the  use  of  checks  in  international  commerce.  The 
first  contribution  of  the  American  delegate  to  the  work  of  the 
conference  was  his  answer  to  the  Questionnaire  on  checks.10  It 
was  the  result  of  conference  and  correspondence  with  many  com- 
mercial bodies  as  well  as  with  individuals  of  special  experience  in 
this  branch  of  our  law,  and  sets  forth  very  clearly  the  legal  rules 
governing  checks  in  this  country.  In  another  part  of  the  report,11 
these  rules  are  contrasted  with  those  now  obtaining  on  the  Con- 
tinent. It  will  be  interesting  to  note  some  of  these  points  of 
difference. 

In  the  first  place,  Continental  law  does  not  conceive  of  a  check 
as  a  species  of  the  bill  of  exchange.  With  us  it  is  defined  as  a  bill 
of  exchange  drawn  on  a  bank,  payable  on  demand,12  '"and  thus  is 
subject  to  most  of  the  rules  governing  bills.  It  does  not  need  to 
bear  the  label  of  a  check."  On  the  Continent  such  label  is  an 
essential  condition  to  its  validity.  In  some  countries,  the  date  of 
the  check  is  "to  be  spelled  in  letters,  rather  than  written  in  fig- 
ures,"13 and  a  different  stamp  tax  is  imposed  upon  checks  payable 
in  the  place  where  they  are  drawn,  from  that  imposed  upon  checks 
payable  elsewhere.  Such  regulations  interfere  seriously  with  the 
use  of  checks  and  account  for  the  limited  employment  of  these 
instruments  in  Continental  countries. 

In  the  proposed  draft  of  the  Uniform  Law,  it  is  declared  that 
an  instrument  is  not  valid  as  a  check  unless  it  contains  the  word 


'Mr.  Conant's  Report,  pp.  371-3/2- 

10Ibid.  pp.  372-380. 

"Ibid.  pp.  16-28. 

UN.  Y.  Negot.  Inst.  Law,  §  321. 

uSee  21  Commercial  Laws  of  the  World,  189,  for  the  French  law. 
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"check"  in  the  body  of  the  instrument.14  That  is,  the  check  is  to 
be  sharply  differentiated  from  the  bill  of  exchange.  Following 
out  this  idea,  Article  n15  declares  that  a  check  cannot  be  accepted, 
and  any  declaration  of  acceptance  made  upon  it  is  void.  This  pro- 
vision prohibits  the  certification  of  checks,  and  Continental  jurists 
deem  a  certification  incompatible  with  the  nature  of  these  instru- 
ments. The  business  of  the  drawer  is  to  pay,  not  to  promise; 
and  the  drawer  is  bound  to  have  funds  available  for  payment  at 
the  time  of  drawing  the  check.16  Nevertheless,  as  a  concession  to 
commercial  usage  in  countries  applying  English  law,  the  draft  act 
provides  that  the  "power  shall  be  reserved  to  the  contracting  States 
to  permit  acceptance,  certification,  or  the  visa  of  a  check  and  to  de- 
termine its  effects."17  Mr.  Conant  suggests  that  the  use  of  Amer- 
ican checks  may  be  facilitated  in  European  and  Latin-American 
countries,  by  having  the  printed  form  contain  the  word  "check." 
The  presence  of  this  word  would  do  no  harm  here  and  would  dis- 
arm mercantile  prejudice  there. 

The  English  Bills  of  Exchange  Act  declares  that  notice  of  the 
death  of  a  depositor  revokes  the  authority  of  the  banker  to  pay  a 
check.  The  American  statute  is  silent  upon  this  topic,  and  the 
decisions  of  our  courts  are  not  uniform.18  Article  16  of  the  pro- 
posed draft19  gives  effect  to  the  Continental  view  that  "the  effect 
of  a  check  shall  not  be  impaired  by  the  death  of  the  drawer  nor 
any  incapacity  on  his  part  occurring  after  its  issue."  If  a  check 
is  an  assignment  to  the  payee  of  the  drawer's  funds  in  the  drawee's 
hands  the  foregoing  provision  is  unquestionably  correct.  That 
doctrine  would  justify  also  Article  17  of  the  proposed  draft,20 
which  prohibits  the  drawer  of  a  check  from  revoking  it,  until 
after  the  expiration  of  the  time  limit  for  presentment.  Here  again 
Continental  law  runs  counter  to  that  of  England  and  America. 
We  permit  revocation;  and  Mr.  Conant  assured  the  Conference 
that  he  had  heard  of  many  cases  where  an  attempt  at  swindling 
was  frustrated  by  stopping  the  payment  of  a  check,  but  he  did  not 
recall  having  heard  of  any  abuse  or  fraud  being  perpetrated  by 
means  of  the  revocation.     A  similar  assurance  was  given  by  one 

"Mr.  Conant's  Report,  p.  66. 

"Ibid.  p.  68. 

uIbid.  pp.  329-330. 

"Art.  ii,  Mr.  Conant's  Report,  p.  68. 

182  Daniel,  Negot.  Inst.  (6th  ed.)  §  1618  (b). 

"Mr.  Conant's  Report,  p.  69. 

20Ibid.  p.  69. 
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of  the  British  delegates.21  A  strong  argument  for  the  adoption  of 
our  practice  was  made  by  the  Hungarian  delegate.22  who  insisted 
that  it  would  act  as  an  inducement  to  many  persons  to  open  check 
accounts  who  are  now  afraid  to  do  so.  He  declared  that  it  is  often 
difficult  to  persuade  a  man  of  independent  means  or  a  landowner 
to  take  a  check  book  from  his  banker.  He  fears  it  "as  a  very  dan- 
gerous object."  But  the  delegate  thought  this  fear  would  be 
allayed,  if  the  depositor  understood  that  he  could  revoke  a  check 
which  had  been  obtained  from  him  by  fraud. 

Closely  connected  with  this  right  of  the  drawer  to  revoke  is 
the  right  of  the  holder  to  sue  the  drawer  of  a  check.  Such  right 
is  explicitly  negatived  by  the  American  statute,23  and  the  proposed 
draft  leaves  it  ''outside  the  scope  of  international  regulation."" 
The  discussions  in  the  Conference  disclosed  the  fact,  however,  that 
the  American  doctrine  will  be  accepted  by  most  of  the  powers.25 

Mr.  Conant  assures  us  that  "the  one  long,  firm  step  to  facilitate 
the  wider  use  of  the  check,  which  the  majority  of  the  powers  came 
to  the  Conference  ready  to  take,  was  the  adoption  of  the  English 
system  of  the  'Crossed  Check.' "  In  fact,  only  Germany  and  Aus- 
tria were  squareiy  opposed  to  this  system.  They  preferred  their 
own  practice  which  permits  the  drawer  of  a  check  to  forbid  its 
payment  in  cash  by  inserting  on  the  face  transversely  the  declara- 
tion "for  collection,"  "for  deposit  only"  or  an  equivalent  expres- 
sion; and  they  succeeded  in  having  this  practice  recognized  in 
Article  20  of  the  proposed  draft.26  However,  the  English  system 
commended  itself  to  a  majority  of  the  powers  and  it  was  formu- 
lated in  Article  19  of  the  proposed  draft,27  as  follows : 

"The  check  crossed  on  its  face  by  two  parallel  transverse  lines 
shall  be  paid  only  to  a  banker.  The  crossing  may  be  done  by  the 
drawer  or  by  a  holder.  The  crossing  may  be  either  general  or 
special.  The  crossing  shall  be  deemed  general,  if  the  check  bears 
between  the  two  transverse  lines  no  designation  or  the  word 
'banker,'  or  some  equivalent  term,  or  only  the  words  'and  com- 
pany;' it  shall  be  deemed  special  if  the  name  of  a  banker  is  in- 

nIbid.  p.  261. 

"Ibid.  pp.  261-264. 

**N.  Y.  Negot.  Inst.  Law,  §  325.  For  the  arguments  and  decisions  in 
favor  of  the  right  to  sue,  see  2  Morse,  Banking  (4th  ed.)  §§  499-538- 

"Art  21,  Mr.  Conant's  Report,  p.  71. 

"Mr.  Conant's  Report,  pp.  251-254. 

"Ibid.  pp.  70,  218-222. 

"Ibid.  p.  70.  The  corresponding  sections  of  the  Bills  of  Exchange  Act 
are  76-82.  An  interesting  discussion  of  the  two  systems  is  reported  by 
Mr.  Conant,  at  pp.  216-225. 
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serted  between  two  lines.  A  general  crossing  may  be  converted 
into  a  special  crossing,  but  a  special  crossing  can  not  be  converted 
into  a  general  crossing.  A  check  crossed  specially  can  be  paid 
cnly  to  the  banker  designated.  The  latter,  however,  if  he  can  not 
make  the  collection  himself,  may  substitute  the  name  of  another 
banker.  To  erase  the  crossing  or  the  name  of  the  designated 
banker  is  prohibited.  A  drawee  who  pays  a  crossed  check  to  a 
person  other  than  a  banker,  if  the  crossing  is  general,  or  to  a 
person  other  than  the  banker  designated,  if  the  crossing  is  speciak 
shall  be  liable  for  the  injury  caused,  if  any  occurs,  but  the  damages 
shall  not  exceed  the  amount  of  the  check.  The  power  shall  be 
reserved  to  the  contracting  States  to  prohibit  the  system  of  crossed 
checks  for  checks  payable  within  their  own  territory." 

The  Conference  was  informed  by  one  of  the  English  delegates 
that  "the  immense  majority  of  checks  circulating  in  England  are 
crossed;"  that  bankers  always  supply  check  books  with  crossed 
checks  unless  specially  requested  by  customers  to  provide  them 
with  uncrossed  checks  ;28  and  that  since  the  Statute  of  1906,29 
amending  §  82  of  the  Bills  of  Exchange  Act,  there  is  little  danger 
to  the  drawer,  or  to  the  collecting  bank  from  the  use  of  crossed 
checks. 

Originally,  checks  on  bankers,  as  distinguished  from  bills  of 
exchange,  were  drawn  payable  to  bearer.  As  a  result  of  this 
mercantile  habit,  some  writers  and  judges  thought  that  an  instru- 
ment could  not  be  a  check,  unless  it  was  payable  to  bearer.30  That 
view  was  not  accepted  by  bank  depositors,  who  undertook  to  pro- 
tect themselves  against  the  possibility  of  their  checks  getting  into 
wrong  hands  by  making  them  payable  to  order,  or  by  crossing 
them.  If  a  check  was  payable  to  order,  it  became  the  duty  of  the 
paying  bank  to  pay  only  upon  the  genuine  indorsement  of  the 
payee.  English  bankers  objected  to  having  this  responsibility  cast 
upon  them,  and  secured  the  passage  of  an  act  exempting  them 
therefrom,  in  cases  where  they  had  paid  checks  "in  good  faith  and 
the  ordinary  course  of  business."31  They  did  not  object,  however, 
to  the  practice  of  crossing  checks,  though  the  legal  effect  of  cross- 

^Mr.  Conant's  Report,  pp.  217-221. 

^(1906)  6  Edw.  7,  c.  17:  "A  banker  receives  payment  within  the  meaning 
of  §  82  of  the  Bills  of  Exchange  Act,  1882,  notwithstanding  that  he  credits 
his  customer's  account  with  the  amount  of  the  cheque  before  receiving 
payment  thereof."  This  was  enacted  to  change  the  rule  recognized  in 
Capitol  &  Counties  Bank  v.  Gordon  (1903)  A.  C.  240. 

MIn  Woodruff  v.  The  Merchant's  Bank  (N.  Y.  1841)  25  Wend.  673,  675, 
Nelson,  C.  J.,  said,  "It  is  essential  to  a  check  eo  nomine,  or  bank  draft, 
that  it  be  payable  to  bearer  and  on  demand." 

31Stamp  Act  (1853)  16  &  17  Vict.,  c.  59,  §  19,  continued  in  Bills  of 
Exchange  Act,  §  60. 
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ing  was  a  matter  of  differences  of  opinion,  until  the  decision  in 
Bellamy  v.  Marjoribanks.32  The  plaintiff  in  this  case  drew  his 
check  to  bearer  and  crossed  it  with  these  words,  "Bank  of  England, 
for  account  of  Adjutant  General."  The  bearer  drew  his  pen 
through  this  crossing  and  wrote  underneath  it  the  name  of  his 
own  banker  with  whom  he  deposited  the  check  to  his  private  ac- 
count, and  to  whom  it  was  paid  by  the  drawee  bankers.  Plaintiff 
secured  the  finding  of  a  jury  that  "there  was  a  custom  and  usage, 
and  a  consequent  duty  upon  the  defendants  (the  drawee  bankers), 
not  to  pay  the  check  otherwise  than  into  and  through  the  hands  of 
the  Bank  of  England."  It  was  held  by  the  Court  of  Exchequer 
however,  that  no  such  custom  or  usage  existed,  or  would  be  valid ; 
that  such  crossing  was  a  mere  memorandum  that  the  check  was  to 
be  presented  through  the  banker  named ;  that  it  was  not  an  essen- 
tial part  of  the  instrument,  and  that  when  the  original  crossing 
was  cancelled  by  the  holder  and  another  banker  named,  the  drawee 
bank  was  not  negligent  in  paying  it  through  him.33 

Parliament  attempted  to  modify  the  doctrine  of  the  foregoing 
case,34  but  the  statute  did  not  accomplish  much,  as  the  Exchequer 
Chamber  held  that  a  crossing  could  be  erased  without  invalidating 
the  check,  when  it  could  be  paid  by  the  drawee  bank,  as  though  it 
had  never  been  crossed.35  Indeed,  Baron  Bramwell  characterized 
the  legislation  as  drawn  by  one  who  "was  evidently  ignorant  of 
the  law,"  and  as  "an  abortive  attempt  to  perform  the  impossible 
feat  of  rendering  a  draft  which  upon  the  face  of  it  purports  to  be 
payable  to  the  bearer  not  payable  to  him."  Not  abashed  by  these 
uncomplimentarv  remarks.  Parliament  continued  to  amend  the  law, 
until  the  statutory  provisions36  were  substantially  those  which  have 
been  set  forth  in  the  proposed  draft  of  the  Hague  Conference. 

In  this  country,  the  practice  of  crossing  checks  has  not  been 

w(i852)  7  Exch.  *389.  The  form  of  the  "crossed  check''  involved  is 
given  at  p.  392,  n.  (a). 

"Baron  Parke,  at  pp.  402-405,  sketches  the  history  of  this  practice  and 
explains  the  advantages.  He  says,  checks  payable  to  bearer  are  liable 
to  get  into  the  hands  of  those  not  entitled  to  receive  them.  The  crossing 
of  a  check  limits  its  payment  to  a  banker,  who,  ordinarily,  is  a  person  of 
respectability,  and  who  will  not  lend  himself  to  dishonest  practices,  and 
through  whom  it  is  easy  to  trace  the  person  who  received  the  proceeds  of 
the  check.  "It  is  manifestly  a  great  protection  and  safeguard  to  the  real 
owner,"  he  adds,  "that  there  should  exist  the  means  of  tracing  and  ascer- 
taining for  whose  use  the  money  paid  on  a  check  is  received." 

MAn  Act  to  amend  the  Law  relating  to  Drafts  on  Bankers,  (1856)  19 
&  20  Vict.  c.  25. 

"Simmons  v.  Taylor  (1858)  4  C.  B.  [n.  s.]  463,  27  L.  J.,  C.  P.  248. 

"Bills  of  Exchange  Act  (1882)  §§  76-82. 
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followed,  because  the  drawer  can  accomplish  all  that  is  sought  for 
in  England  by  crossing,  and  more,  by  drawing  his  check  to  order. 
It  then  becomes  incumbent  on  the  drawee  bank  to  pay  only  to  the 
holder  who  can  trace  title  through  a  genuine  indorsement  of  the 
payee.37  In  order  that  the  banker  may  have  his  recourse  against 
the  person  presenting  for  payment  a  check  with  a  forged  indorse- 
ment, he  is  entitled  to  have  such  person  identified.38  If  the  banker 
requires  the  holder  to  indorse  the  check  as  a  condition  of  paying 
it,  the  holder  cannot  sue  him,39  though  such  conduct  has  been  held 
to  amount  to  a  dishonor  of  the  instrument.40 

While  our  practice  of  making  checks  payable  to  order  relieves 
us  from  "crossing"  them,  in  domestic  transactions,  Mr.  Conant 
points  out  that  "the  crossing  of  checks  has  made  some  headway 
among  American  bankers  in  the  case  of  checks  drawn  by  them  and 
likely  to  be  negotiated  or  paid  abroad."  He  suggests  that  statutory 
sanction  be  given  by  our  state  legislatures  to  this  growing  prac- 
tice. In  case  the  proposed  draft  is  adopted  by  the  powers  repre- 
sented in  the  Hague  Conference,  such  legislation  should  be  copied 
from  its  provisions  in  order  to  insure  the  largest  possible  measure 
of  uniformity.41 

No  one  can  study  Mr.  Conant's  report  without  reaching  the  con- 
clusion at  which  he  arrives,  that  the  tendency  among  the  powers 
represented  in  the  Conference,  is  towards  the  acceptance  of  the 
Anglo-American  check  system.  Even  though  not  yet  ready  to 
adopt  the  system  in  full,  they  recognize  "its  greater  flexibility  as 
well  as  its  greater  adaptation  to  commercial  development  than  their 
own  systems."  At  the  next  meeting  of  the  Conference,  British 
and  American  delegates  can  undoubtedly  exercise  a  potent  in- 
fluence towards  the  elimination  of  unnecessary  formality  and  the 
acceptance  of  the  simpler  rules  which  govern  the  use  of  checks  in 
this  country.  A  uniform  international  code,  embodying  such 
rules,  "will  contribute  to  the  convenience  and  security  of  American 
bankers,  exporters  and  producers." 

Francis  M.  Burdick. 

Columbia  Law  School. 

"Shipman  v.  Bank  (1891)  126  N.  Y.  318,  27  N.  E.  37h  12  L.  R.  A.  791, 
22  Am.  St.  R.  821;  Murphy  v.  Metropolitan  Nat.  Bank  (1906)  191  Mass. 
159,  77  N.  E.  693,  114  Am.  St.  R.  595. 

^Michie,  Banks  &  Banking,  §  138  (10  B.).    Mr.  Conant's  Report,  p.  23. 

"Bank  of  the  Republic  v.  Millard  (1869)  77  U.  S.  (10  Wall.)  152;  N.  Y 
Negot.  Inst.  Law,  §  325. 

"McCurdy  v.  Soc.  of  Savings  (1882)  6  Ohio  Dec.  (Reprint)   1169. 

"Mr.  Conant's  Report,  pp.  23-24. 


A  STUDY  IN  THE  DEVELOPMENT  OF 
CREDITORS'  RIGHTS. 

III. 

The  conclusion  to  which  our  discussion  has  led  us  is  that  the 
only  way  to  secure  equality  of  distribution  is  to  devise  some 
method  of  procedure  that  will  do  two  things: — (i)  Bring  the 
debtor's  property  into  the  court  as  a  fund  for  equal  distribution, 
and  (2)  By  means  of  suit  for  the  equal  benefit  of  all  the  creditors, 
increase  this  fund  with  property  which  the  debtor  had  previously 
transferred  in  breach  of  his  obligation  to  hold  his  assets  for 
equal  distribution.  That  was  our  quest,  and  we  followed  it  among 
the  powers  of  chancer}-  as  revealed  to  us  in  its  practice,  for  obvi- 
ously the  common  law  was  a  barren  field  of  research.  We 
found  that  there  was  a  certain  winding-up  jurisdiction  in  chan- 
cer}-, but  its  limits  were  very  narrow.  The  chancery  court  could 
distribute  the  estate  of  a  deceased  debtor;  but  what  of  a  living 
debtor  who  stays  at  home  and  defies  his  creditors,  or  flees  the 
country  and  leaves  his  goods  to  be  done  with  as  one  may?  Any 
such  situation  was  beyond  the  court's  jurisdiction. 

Said  one  of  our  courts  at  an  early  date  r1 

''I  have  not  been  able  to  find  any  case  where  the  mere  absence 
of  the  debtor  from  the  country,  has  been  held  to  give  a  court  of 
equity  jurisdiction,  independent  of  statute  provisions,  and  accord- 
ing to  the  general  rule  on  the  subject,  if  the  matter  was  cognizable 
in  equity,  but  the  defendant  was  not  within  the  jurisdiction  of  the 
court,  no  suit  could  be  entertained,  or  relief  afforded.  See  Mit- 
ford's  PI.  30,  note  a.  To  remedy  this  defect,  various  statutes 
have  been  passed,  in  the  several  States  of  the  Union,  and  also  in 
England ;  and  it  is  by  virtue  of  these  statutes,  that  courts  of  equity 
proceed  against  absent  defendants,  who  are  necessary  parties  to 
the  bill,  even  where  the  subject-matter  is  of  a  pure  equitable  nature. 
And  if  a  court  of  equity  must  look  to  statute  aid,  to  enable  it  to 
proceed  against  an  absent  defendant,  when  the  subject-matter  is 
properly  within  the  jurisdiction  of  a  court  of  equity,  it  would  fol- 
low, that  the  mere  absence  of  a  defendant  from  the  jurisdiction, 
could  not  enable  a  court  of  equity  to  take  jurisdiction  of  a  matter 
of  pure  legal  cognizance,  as  the  collection  of  a  simple  contract 
debt." 

In  our  country  equity  courts  habitually  wind  up  the  affairs  of 
corporations,  but  what  of  individual  traders  and  unlimited  partner- 
ships?   And  finally,  in  sound  logic,  no  reason  can  be  found  for  the 

'Sanders  &  McLaughlin  v.  Watson   (1848)   14  Ala.  198. 
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extension  of  this  winding-up  jurisdiction  beyond  property  which 
the  debtor  has  actually  on  hand ;  there  is  no  way,  in  strict  reason, 
by  which  property  fraudulently  transferred  can  be  restored  to 
the  estate  for  final  distribution. 

Thus  at  last  we  reach  the  bounds  of  the  courts'  powers,  and 
must  look  elsewhere  for  the  remedy.  But  we  need  not  look  far. 
The  remedy  lies  near  at  hand  in  the  shape  of  legislation,  of  so 
ancient  an  origin  as  to  be  a  part  of  the  body  of  the  law  in  every 
sense,  and  a  commonplace  of  every  day  thought.  We  refer  to  the 
various  statutes  on  the  subject  of  bankruptcy  and  insolvency.  In- 
sofar as  mere  information  is  concerned  we  might  halt  there;  but 
if  the  rights  of  creditors  are  a  subject  worth  studying  at  all,  it  will 
not  do  to  stop  an  inquiry  into  their  nature  with  a  mere  reference 
to  existing  legislation.  For  this  legislation  in  its  modern  form  is 
complex,  and  its  history  contains  much  that  is  fascinating.  Here 
we  are  at  the  point  where  not  only  the  common  law,  but  the  juris- 
diction of  equity  itself,  breaks  down,  yet  complete  relief  is  afforded 
by  legislation  of  a  far  more  ancient  origin  than  some  of  the  basic 
doctrines  of  equity.  Sir  George  Jessel  reminds  us  that  we  know  the 
names  of  the  chancellors  who  invented  many  of  these  doctrines, 
but  no  one  knows  the  names  of  the  men  who  first  gave  us,  through 
Parliamentary  enactment,  a  new  body  of  law  in  the  form  of  bank- 
ruptcy legislation.  "It  is  obvious,"  says  Fry,  J.,2  referring  to  the 
Statute  of  Fraudulent  Conveyances,  "that  the  intent  of  the  statute 
is  not  to  provide  equal  distribution  of  the  estates  of  debtors  among 
their  creditors;  there  are  other  statutes  which  have  that  object." 
It  is  with  these  statutes  that  we  propose  now  to  deal,  but  neces- 
sarily in  a  most  limited  way,  and  only  with  reference  to  their  pri- 
mary feature  of  securing  equality  of  distribution  by  means  of 
creating  a  representative  of  the  creditors  and  clothing  him  with 
rights  exceeding  their  own. 

Twenty-eight  years  before  the  Statutes  of  Fraudulent  Convey- 
ances, the  first  bankrupt  act  was  introduced  into  the  jurisprudence 
of  England.3  From  a  practical  standpoint,  however,  bankruptcy 
legislation  really  commenced  in  the  same  year  as  the  Statute  of 
Fraudulent  Conveyances,  because  in  that  year,  1570,  was  also  en- 
acted an  act  nominally  amending,  but  really  superseding,  the  Stat- 
ute of  Henry.4     In  the  following  reign  the  Elizabethan  Act  was 

'In  re  Johnson  (1881)  L.  R.  20  Ch.  Div.  389,  392. 
3(i542)   Stat.  34-35  Hen.  VIII,  c.  4. 
4Stat.  13  Eliz.  c.  7. 
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much  extended  by  two  statutes  ;5  and  these  three  acts  for  two  cen- 
turies formed  the  basis  of  all  subsequent  bankruptcy  law.  During 
succeeding  years  many  changes  were  made,  and  notable  indeed 
were  those  introduced  by  Sir  Samuel  Romilly's  Acts;6  but,  until 
a  general  revision  was  made  in  1824,7  the  statutes  of  Elizabeth  and 
James  formed  the  foundation  of  the  English  system  of  bankruptcy,8 
and  for  the  purposes  of  our  discussion  we  need  not  go  much  further 
than  the  state  of  the  bankrupt  laws  at  the  time  Lord  Eldon  took 
the  Great  Seal,  because  on  that  model  was  framed  our  own  sys- 
tem, however  more  complex  in  the  nature  of  things  it  may  be. 

Nothing  is  more  characteristic  of  the  method  by  which  our  law 
grows  than  this  legislation;  in  working  out  a  system  of  real  jus- 
tice under  it,  says  Eden,9  "the  courts  were  driven  into  innumerable 
anomalies."  Its  original  object  was  not  so  much  to  relieve  the 
creditors  from  an  intolerable  situation,  as  to  punish  the  bankrupt 
for  putting  them  there ;  insolvency  of  the  debtor  was  not  so  much 
the  actuating  cause  of  the  commission  as  the  debtor's  having  done 
something  to  hinder  his  creditors  in  realizing  their  claims.  The 
acts  of  bankruptcy  prescribed  by  the  Statute  of  Elizabeth  and 
James,  and  the  vindictive  punishments  provided  for  the  bank- 
rupt, show  this  only  too  well.  Therefore,  the  Statutes  contemplated 
that  the  Chancellor,  to  whom  this  jurisdiction  was  committed, — a 
most  fortunate  omen  of  progress, — could  act  of  his  own  motion 
in  declaring  a  man  bankrupt ;  but  the  reader  can  imagine  the  result 
so  long  as  an  English-bred  lawyer  should  preside  in  that  forum. 
uBx  cautela,"  says  Baron  Comyn,10  "the  chancellor,  before  the 
commission  is  granted,  usually  requires  a  petition  of  the  creditors, 
and  an  affidavit  that  they  believe  him  to  be  a  bankrupt."  But 
while  this  extreme  idea  of  state  control  was  not  suffered  to  have 
place,  traces  of  these  original  conceptions  still  appear  here  and 
there.  The  courts  naturally  smelt  fraud  in  the  bankruptcy,  'rather 
than  insolvency  and  misfortune,  and  so  they  suspected  any  at- 
tempt by  the  bankrupt  to  distribute  his  property  among  his  cred- 

5Stat.  1  Jac.  I,    c.  15;  Stat.  21  Jac.  I,  c.  19. 

"Stat.  46  Geo.  Ill,  c.  135 ;  Stat.  49  Geo.  Ill,  c.  121. 

TStat.  6  Geo.  IV,  c.  16. 

sCompare  the  treatment  of  the  law  in  Cooke,  Bankrupt  Laws  (4th  ed.) 
London,  1799;  and  1  Comyn's  Dig.  (1780)  s.  v.  Bankrupt,  with  the  preface 
to  Eden,  Bankruptcy,  published  after  the  enactment  of  the  Revising  Act  of 
1824. 

'Eden,  Bankr.  12. 

l0i  Comyn's  Dig.,  s.  v.  Bankrupt,  D.  1. 
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itors;  hence  the  rule  soon  became  fixed  that  a  general  assignment 
for  the  benefit  of  creditors  was  in  itself  a  fraud  on  the  bankrupt 
act.11  As  a  result,  when  the  Statutes  made  the  general  assignment 
an  act  of  bankruptcy,  it  was  held  to  justify  an  adjudication,  and 
does  to  this  day,  entirely  irrespective  of  whether  or  not  the  bank- 
rupt was  actually  insolvent  at  the  time  he  was  so  ill-advised  as  to 
try  to  save  the  expense  of  a  bankruptcy.12 

But  the  courts  did  not  carry  everything  to  such  extremes;  the 
saving  grace  of  the  common  law,  moderation,  guided  them  in  all 
points  of  real  importance.  Thus,  the  very  common  sense  of  the 
thing  made  the  courts,  however  illogically,  hold  that  a  creditor 
who  had  participated  in  a  general  assignment  was  estopped  from 
filing  a  bankruptcy  petition  founded  thereon.13  Through  all  such 
inconsistencies,  and  by  means  of  being  inconsistent,  progress  has 
steadily  been  made  toward  rendering  the  bankrupt  law  "a  system 
for  the  regulation  of  mercantile  insolvency"14  such  as  it  is  today, 
and  of  necessity  must  be.  It  seems  to  be  true,  as  an  eminent  judge 
has  said,15  that  the  bankruptcy  system  is  "an  example  of  what  most 
of  us  have  probably  had  occasion  to  note,  that  both  the  Parliaments 
and  the  Judges  of  those  older  times  were  bolder  in  initiative  than 
their  modern  successors," — certainly,  this  quality  was  essential  if 
a  new  body  of  law  was  to  be  built. 

We  now  reach  the  point  of  immediate  interest  to  us,  the  crea- 
tion of  the  creditors'  representative  and  his  powers.  It  was  natural 
enough  to  create  such  a  representative,  because  there  had  to  be 
someone  to  care  for  the  bankrupt's  property  until  such  time  as  a 
distribution  could  be  effected.  The  bankrupt  could  not  be  left  in 
the  custody  of  this  property  for  an  instant,  because  originally  bank- 
ruptcy was  a  proceeding  in  invitum.  The  bankrupt,  according  to 
the  original  conception,  was  a  person  to  be  punished  for  having 
reached  the  point  of  being  unable  to  meet  his  debts,  and  for  having 
committed  acts  which  would  frustrate  the  creditors'  endeavor  to 
reach  payment  of  their  debts  by  ordinary  process  of  law.  The 
Statutes  therefore  took  from  the  bankrupt  his  property  by  force 

"Small  v.  Oudley  (1727)  2  P.  Wms.  *427;  Kettle  v.  Hammond  (1767) 
1  Cooke,  Bankr.  L.  86;  Stewart  v.  Moody  (1835)  1  C.  M.  &  R.  777;  Barnes 
v.  Rettew   (C.  C.  1871)  8  Phila.  133,  Fed.  Cas.  No.  1019. 

"West  Co.  v.  Lea  (1899)  174  U.  S.  590. 

"Ejf  parte  Cawkwell  (1812)  19  Ves.  Jun.  *233 ;  Simonson  v.  Sinsheimer 
(C.  C.  A.  1899)  95  Fed.  948;  In  re  Farthing  (D.  C.  1913)  202  Fed.  557;  see 
also  Boese  v.  King  (1882)  108  U.  S.  379. 

"Eden,  Bankr.  12. 

"Christian,  L.  J.,  in  In  re  Hickey  (1875)  10  I.  R.  Eq.  117,  129. 
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of  law,  and  acted  directly  upon  the  legal  title  thereto,  transferring 
it  from  the  bankrupt  to  a  person  selected  by  the  court.  In  the 
words  of  an  ancient  writer,16  it  was  considered  "that  the  bankrupt 
has  been  guilty  of  a  fraud,  and  that  he  is  therefore  an  improper 
person  to  be  entrusted  any  more  with  the  management  of  his  own 
estate,"  and  hence  other  persons  are  appointed  "in  the  place  of 
the  bankrupt,  to  whom,  for  the  safety  of  the  creditors,  the  com- 
missioners are  to  convey  the  bankrupt's  effects."  In  thus  taking 
the  debtor's  property,  Parliament,  even  at  that  early  day,  overrode 
the  cherished  ideas  of  the  common  law  concerning  the  nature  of 
property,  for  not  only  the  bankrupt's  goods,  but  even  his  land  and 
his  choses-in-action  passed. 

The  next  thing  was  to  force  the  creditors  to  come  in  and  share 
the  proceeds  of  the  property  on  a  basis  of  equality.  Originally  it 
was  provided  that  creditors  could  come  into  the  bankruptcy  within 
four  months  after  the  adjudication,  but  on  condition  that  they  con- 
tributed to  the  expense  of  the  commission.17  This,  together  with 
the  fact  that  no  system  then  existed  for  the  discharge  of  the  bank- 
rupt from  even  the  debts  thus  proven  against  his  estate,  led  to  a 
most  unfortunate  doctrine  of  election.  The  creditor,  it  was  con- 
sidered, could  stay  out  of  the  bankruptcy,  and  could  sue  the  debtor 
and  take  him  in  body  execution,  or  any  goods  he  might  have  which 
were  not  in  the  hands  of  the  assignee.  This  idea  persisted  even 
after  the  amending  acts  which  allowed  the  debtor  his  discharge,18 
and  was  very  long  in  dying.  In  1732,  an  attempt  was  made  to 
cover  the  difficulty  by  a  statute,19  which  provided  that  all  costs  of 
the  bankruptcy  should  be  paid  out  of  the  estate,  and  that  the  debtor 
should  be  eloigned  from  any  imprisonment  under  execution  by 
showing  his  discharge.  It  was  not,  however,  until  Sir  Samuel 
Romilly's  Act,20  that  this  doctrine  of  election  actually  became  "an 
object  of  curious  research  instead  of  a  fund  from  whence  any 
practical  knowledge  was  to  be  derived."21 

"1  Cooke,  Bankr.  L.  283. 

1TStat.  1  Jac.  I,  c.  15,  §  4. 

^he  first  of  which  was  Stat.  4  Ann.  c.  17. 

"Stat.  5  Geo.  II,  c.  30. 

"Stat.  49  Geo.  Ill,  c.  121,  §  14,  continued  by  Stat.  6  Geo.  IV,  c.  16, 
§  59- 

aEden,  Bankr.  in.  See  Re  Gallison  (D.  C.  1871)  2  Low.  72,  Fed.  Cas. 
No.  5203.  At  present  the  bankrupt  courts  have  power  to  stay  suits  that 
are  pending  against  the  debtor;  English  Act  of  1883.  c.  10;  American  Act 
of  1898,  §  11a;  and  in  America  even  after  such  a  suit  has  gone  to  judgment 
the  bankrupt  mav  have  it  vacated.  Boynton  v.  Ball  (1887)  121  U.  S.  4v  ; 
Hill  v.  Harding  "(1882)   107  U.  S.  631.' 
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The  aim  of  the  courts,  then,  in  their  task  of  working  these 
Statutes  into  a  practical  system  of  law,  was  to  divide  all  the  debt- 
or's assets  among  his  creditors  and  make  all  the  creditors  come  into 
the  distribution.  In  the  words  of  Lord  Hardwicke,22  the  right  of 
the  honest  bankrupt  to  a  discharge  should  be  fully  commensurate 
with  the  right  of  the  creditors  to  divide  up  his  goods.  To  attain 
this  end  it  is  obvious  that  creditors  should  share  fairly,  and  that  no 
man  should  prove  for  more  than  his  due,  nor  should  he  be  paid 
more  thereon  than  his  neighbor.  Hence,  an  early  statute23  pro- 
vided that  bond  creditors  could  prove  only  for  what  was  justly  due 
them,  without  respect  to  the  penalty  named  therein,  even  if  judg- 
ment for  that  penalty  had  been  recovered.  In  likewise  the  race 
of  diligence,  the  scramble  for  priority,  must  be  stopped;  and  here 
we  reach  a  scene  of  progress  not  yet  ended. 

To  start  with,  it  is  obvious  that  the  race  of  diligence  must 
perforce  be  checked  by  the  passage  of  the  debtor's  affairs  into  the 
custody  of  the  court.  No  liens  may  be  gained  after  that  has  hap- 
pened. So  far  as  the  assets  on  hand  are  concerned  that  was  clear 
from  the  beginning,  for  the  assignee  takes  the  property  in  the 
condition  it  was  in  on  the  date  of  the  act  of  bankruptcy,  however 
secret  that  may  have  been.  "The  property  shall  be  vested  in  the 
assignee  by  relation  from  the  first  act  of  bankruptcy,  as  to  the 
avoidance  of  all  mesne  acts."24  This  harsh  doctrine  was  softened 
in  many  respects,  and  in  our  times  has  been  legislated  into  limbo ; 
but  it  had  this  good  result,  that  it  cut  off  all  liens  which  the  diligent 
judgment  creditor  had  acquired  during  the  period  between  the 
act  of  bankruptcy  and  the  adjudication,  because  an  action  at  the 
suit  of  the  assignee  lay  against  the  sheriff  who  levied  under  any  such 
judgment.25  Finally,  Sir  Samuel  Romilly's  Acts  provided  that 
executions  should  be  valid,  if  levied  over  two  months  before  the 
adjudication,  and  all  levied  within  this  period  should  likewise 
avail,  if  taken  without  notice  of  the  act  of  bankruptcy.26  These 
enactments,  substantially  followed  in  our  earlier  acts  of  1800  and 
1841,  had  important  results.  It  was  considered  that  the  statutes 
meant,  so  far  as  was  justly  possible,  to  provide  a  clear  glacis 
around  the  bankruptcy  so  as  to  reduce  priorities  and  accomplish 

"Ex  parte  Groome  (1744)  I  Atk.  *ii5. 
"Stat  21  Jac.  I,  c.  19,  §  9. 
**i  Comyn's  Dig.,  s.  v.  Bankrupt,  D.  26. 

"Smith  v.  Milks  (1786)  1  T.  R.  47S;  Cooper  v.  Chitty  (1756)  1  Burr.  20. 
"Stat.  46  Geo.  Ill,  c.  135,  §  1  i  Stat.  49  Geo.  Ill,  c.  121  §  2.    See  Eden, 
Bankr.  203  et  seq. 
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the  system's  aim.  Each  creditor  must,  so  far  as  could  be  required, 
lay  down  his  claim  of  priority  and  come  in  as  a  simple  claimant. 
In  the  average  case  the  pressure  of  creditors  is  followed  by  the 
debtor's  bankruptcy  within  thirty  to  ninety  days,  or  just  as  soon 
as  the  impatient  creditors  have  time  to  bring  suit  and  enter  up  their  . 
judgments  thereon.  Hence,  by  avoiding  all  judgments  entered 
within  such  a  period,  a  substantial  levelling  would  be  accomplished 
and  there  would  be  few  priorities  left.  That  was  the  idea,  but  the 
courts  could  not  completely  enforce  it ;  instead,  they  levelled  only 
those  priorities  that  had  been  obtained  "in  contemplation  of  bank- 
ruptcy," or  practically  under  such  circumstances  as  to  constitute  a 
fraudulent  execution  under  the  Statute  of  Fraudulent  Convey- 
ances. Perhaps  there  was  a  difference  in  this  respect,  but  it  is 
hard  to  find.27  To  us  of  the  present  day  the  distinction  is  of  little 
importance,  because  our  present  Act  contains  sections28  which,  as 
construed  by  the  Supreme  Court  in  Wilson  v.  Nelson,29  automatic- 
ally destroy  all  liens  obtained  through  judicial  proceedings,  within 
four  months  prior  to  the  adjudication,  without  regard  to  fraud, 
intent  or  anything  else.  This  is  indeed  the  "high-water  mark"  of 
bankruptcy  legislation ;  the  Act  of  1867,30  operated  only  on  attach- 
ments, and  the  present  English  Acts  are  still  read  in  the  old  light.31 
But  whatever  the  modern  differences  may  be,  this  tendency 
toward  a  levelling  of  judicial  liens  bears  directly  on  our  immediate 
subject  of  inquiry.  We  have  seen  that  the  bankruptcy  system 
creates  a  representative  to  receive  the  debtor's  property,  and 
he  receives  it  of  necessity  in  the  same  plight  and  condition 
that  the  bankrupt  left  it.  The  assignee  can  get  no  higher 
rights  in  an  honest  contract  than  the  bankrupt;  where  the  latter 
is  bound,  there  also  is  the  assignee  bound.  Of  this  general  propo- 
sition no  doubt  has  ever  been  expressed,  but  it  has  its  limitations. 
If  it  were  carried  to  the  extreme,  the  assignee  would  be  in  the 
same  position  as  an  assignee  for  the  benefit  of  creditors  who,  as 
we  have  seen,  could  take  only  what  the  debtor  gave,  and  hence 
could  not  claim  whatever  the  debtor  had  given  to  others,  however 
fraudulently.     But  the  courts  never  went  to  that  extreme.     On 

'Morgan  v.  Brundrett  (1833)  5  B.  &  Ad.  289;  Buckingham  v.  McLean 
(1851)   13  How.  151;  Wilson  v.  City  Bank  (1873)   17  Wall.  473- 

*§§  67f  and  3a- 

"(1901)  183  U.  S.  191. 

M§i4. 

aSee  opinion  of  Hotchkiss,  Referee,  in  Re  Rung  Furniture  Co.   (1903) 
10  Am.  B.  R.  44;  Collier,  Bankr.  (8th  ed.)  74- 
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the  contrary,  it  was  in  bankruptcy  only  that  all  the  three  classes  of 
wrongs  could  be  righted,  and  that  through  the  medium  of  the 
assignee. 

There  was  little  difficulty  in  the  case  of  reputed  own- 
ership, because  an  early  bankrupt  statute  denned  the  wrong  and 
vested  the  assignee  with  the  title  to  goods  thus  situated.32  To  this 
day  in  England  the  entire  law  of  reputed  ownership  is  bound  up 
in  the  law  of  bankruptcy  and  does  not  exist  beyond  that  pale.33 
In  America,  the  Bankrupt  Act  of  1800  contained  the  "reputed 
ownership  clause,"34  but  it  has  never  appeared  in  any  later  national 
law,  nor  was  it  ever  a  feature  of  any  State's  legislation.  Hence  such 
law  of  reputed  ownership  as  we  have  must  rest  on  the  doctrine  of 
estoppel,35  and  the  creditor  in  any  such  case  can  assert  the  estoppel 
only  when  he  has  gained,  by  a  judgment,  the  right  to  interfere 
with  his  debtor's  property.  With  us,  therefore,  the  law  of  re- 
puted ownership  must  be  dealt  with  in  the  same  way  as  the  law 
of  fraudulent  transfer,  and  requires  no  distinct  treatment. 

It  is  in  connection  with  the  law  of  fraudulent  conveyance  that 
we  can  best  appreciate  the  status  of  the  assignee  as  the  representa- 
tive of  the  creditors.  It  is  settled  law  that  he  can  recover  for  the 
benefit  of  the  estate  property  which  the  bankrupt  had  fraudulently 
conveyed,  and  effect  this  recovery  by  means  of  a  plenary  suit.  No 
court  has  ever  doubted  that,  yet  few  have  ever  tried  to  explain  it. 
Nowadays,  explanation  is  unnecessary,  because  the  modern  acts36 
expressly  vest  the  trustee  with  the  title  to  all  property  fraudulently 
conveyed.  But  even  when  the  statutes  were  silent  the  assignee  had 
this  right  of  recovery,  yet  no  judge  thought  it  necessary  to  say 
much  about  it.  Undoubtedly,  as  said  by  Jessel,  M.  R.,37  "the 
trustee  in  seeking  to  set  aside  a  transaction  as  fraudulent  under 
the  Statute  of  Elizabeth,  is  claiming  by  a  higher  and  better  title 
than  the  bankrupt  himself,  for  the  bankrupt  is  a  party  to  the 
fraud."  Such  descriptive  matter,  however,  does  not  answer  the 
question ;  whence  comes  this  higher  right  ?  It  is  likewise  illumi- 
nating that  the  trustee  always  gets  out  of  the  bankrupt's  shoes 
when  it  comes  to  any  transaction  which  he,  the  trustee,  is  em- 

32Stat.  21  Jac.  I,  c.  19,  §  11. 

""Colonial  Bank  v.  Whinney   (1886)    L.  R.   11  A.  C.  426;  Act  of  1883, 
§  44- 

"See  Sands  v.  Codwise  (N.  Y.  1808)  4  Johns.    *536. 
""Frelinghuysen  v.  Nugent  (C.  C.  1888)  36  Fed.  229. 
seE.  g.  §§  67  &  70  of  our  Act  of  1808. 
"Ex  parte  Butters  (1880)  L.  R.  14  Ch.  Div.  265. 
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powered  to  avoid.38  and  that  the  assignee  "represents  both  the 
corporation  and  its  creditors."39  But  that  is  no  answer  to  our  in- 
quiry. Perhaps  Lord  Loughborough  comes  nearest  to  the  point 
when  he  says  that  "assignees  have  all  the  equity  the  creditors  have, 
and  may  impeach  transactions  which  the  bankrupt  himself  would 
be  estopped  from  impeaching;"40  but,  so  far  as  reason  goes,  we 
find  our  answer  only  in  an  ultimatum, — "assignees  have  frequently 
been  allowed  as  creditors  under  the  Statute  of  Fraudulent  Con- 
veyances without  question."41 

There  is,  however,  a  rational  basis  for  all  this.  In  work- 
ing out  what  finally  came  to  be  its  real  purpose,  equality  of 
distribution,  Parliament  and  the  courts  co-operated  in  discouraging 
the  creditors  from  obtaining  priorities  by  means  of  judgments. 
The  fewer  creditors  without  judgment,  the  better  it  was  for  an 
easy  administration  of  each  case.  Yet  it  would  not  do  to  deprive 
creditors  of  their  only  means  of  righting  the  wrong  inflicted  upon 
them  by  a  fraudulent  conveyance,  without  providing,  as  part  of  the 
new  dispensation,  an  effective  substitute.  The  basic  bankruptcy 
statute,  as  we  have  seen,  was  enacted  in  the  same  year  as  the 
Statute  of  Fraudulent  Conveyances;  the  two  laws  were  only  two 
chapters  apart  on  the  Parliamentary  roll,  and  obviously  must  be 
read  together.  What  was  more  natural  than  to  say  that,  as  a 
fraudulent  conveyance  is,  by  the  terms  of  chapter  5,  "void,  frus- 
trate and  of  no  effect"  against  creditors,  and  as  chapter  7  vests 
the  assignee  with  title  to  the  bankrupt's  property,  this  assignee  is 
therefore  vested  with  the  title  to  the  property  fraudulently  con- 
veyed? Our  present  Bankrupt  Act  incorporates  both  chapters  in 
one,  but  logically  no  real  difference  is  made;  certainly  statutes  of 
the  same  session  have  just  as  close  a  kinship.  By  a  later  statute,42 
a  fraudulent  transfer  by  means  of  a  deed  was  made  an  act  of  bank- 
ruptcy ;  but  this  really  added  nothing  to  the  law,  because  a  fraudu- 
lent conveyance  by  any  other  method  was  equally  open  to  the  as- 
signee's attack.43  The  doctrine  must  therefore  be  left  on  this 
broad  basis,  that  the  two  statutes  work  together.     It  follows  that 

^Claridge  v.  Evans  (1908)  137  Wis.  218;  Carey  v.  Donohue  (1913)  209 
Fed.  328. 

"Chubb  v.  Upton  (1877)  95  U.  S.  665. 
"Anderson  v.  Maltby  (1793)  2  Ves.  Jun.  244. 
"May,  Fraud.  Conv.  *i?l. 
"Stat.  21  Jac.  I,  c.  15,  §  2. 

"Martin  v.  Pewtress  (1769)  4  Burr.  2477;  Dutton  v.  Morrison  (1810) 
17  Ves.  Jun.  *I94. 
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those  cases  in  our  country  which  hold  that,  although  the  present 
Bankrupt  Act  in  its  definition  of  a  fraudulent  conveyance44  limits 
it  to  an  act  happening  within  four  months  prior  to  the  bankruptcy, 
nevertheless  the  trustee  may  recover  property  fraudulently  con- 
veyed at  an  earlier  period,45  are  correct,  and  those  to  the  contrary46 
lack  sound  basis.  The  trustee  should  in  such  a  case  be  allowed  to 
sue  under  the  re-enactment  of  the  Statute  of  Fraudulent  Convey- 
ances as  found  in  the  laws  of  the  State  where  the  transaction 
occurred;  in  short  the  state  law  and  the  federal  Bankrupt  Act 
should  be  made  to  co-ordinate  so  as  to  avoid  the  conclusion  that 
Congress,  by  enacting  the  Bankrupt  Act,  intended  to  suspend  in 
the  various  States  a  fundamental  law  which,  taken  in  connection 
with  a  bankrupt  act,  materially  aids  in  securing  equality  of  distribu- 
tion. 

There  seems  never  to  have  been  any  difference  of  opinion  be- 
tween the  common  law  and  the  chancery  courts  on  this  point. 
Technically,  the  chancellor,  in  the  exercise  of  his  bankruptcy  func- 
tions, did  not  sit  as  an  officer  of  the  court  of  chancery ;  but  he  was 
the  same  man  for  all  that,  and  it  was  not  long  before  the  distinction 
was  of  little  importance.  Moreover,  the  court  of  chancery,  either 
by  means  of  proceedings  by  petition  in  the  bankruptcy  or  by  bill 
filed  by  or  against  the  assignee,  was  soon  defining  for  the  use  of 
future  generations  the  position  of  the  assignee,  laying  it  down  that 
this  officer  took  all  that  the  bankrupt  had  in  the  way  of  assets,  both 
legal  and  equitable,  and,  on  the  other  hand,  that  he  took  this  estate 
subject  to  all  outstanding  equities  with  respect  to  it.47  From  this  it 
turned  to  the  assignee's  position  with  respect  to  property  which 
had  been  fraudulently  transferred,  taking  jurisdiction  of  bills  filed 
by  assignees  to  get  in  property  out  of  their  natural  reach,  or  by 
claimants  against  property  which  the  assignees,  by  self-help  alone, 
had  gathered  in.  It  was  really  the  volume  of  this  kind  of  business, 
rather  than  of  judgment  creditors'  suits,  which  justified  the  re- 
mark of  Kenyon,  M.  R.,  that  the  court  of  chancery  had  co-ordinate 
jurisdiction  with  courts  of  law  over  matters  affected  by  the  Statute 

"§  67.      . 

"Manning  v.  Patterson  (D.  C.  1907)  156  Fed.  in;  Re  Toothaker  Bros. 
(D.  C.  1904)  128  Fed.  187;  In  re  Schenck  (D.  C.  1902)  116  Fed.  554;  Shark 
v.  Fitzhugh  (1905)  75  Ark.  562;  Hunt  v.  Doyal  (1907)   128  Ga.  416. 

"Murphy  v.  Murphy  &  Co.  (1904)  126  la.  57;  semble,  Thomas  v.  Roddy 
(N.  Y.  1907)  122  App.  Div.  851;  Woods  v.  Klein  (1909)  223  Pa.  St.  256; 
In  re  Ceballos  &  Co.  (D.  C.  1908)  161  Fed.  445. 

*7As  an  early  example,  see  Parker  v.  Dykes  (1698)  1  Eq.  Cas.  Abr.  54- 
See  also  6  Columbia  Law  Rev.  562  et  seq. 
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of  Fraudulent  Conveyances.48  In  course  of  time,  the  assignees 
began  to  institute  such  actions  in  the  courts  of  common  law,  par- 
ticularly in  the  case  of  personal  property;  and  no  technical  argu- 
ment appears  to  have  been  made  against  their  recovery,  probably 
because  bankruptcy  was  the  only  branch  of  law  where  the  com- 
mon law  courts  were  on  common  ground  with  the  court  of  chan- 
cer}' and,  hence,  both  disposed  to  yield  to  its  opinion,  and  able  to 
follow  it  in  the  use  of  their  own  processes.  The  only  limit,  there- 
fore, that  the  common  law  courts  put  upon  such  suits  was  that  "a 
demand  and  refusal  were  necessary  to  maintain  the  action."  This 
was  only  right,  because  the  assignees  "might  either  affirm  or  disaf- 
firm the  contract,  and  if  they  thought  proper  to  disaffirm  it,  they 
ought  to  have  demanded  the  goods,  a  refusal  to  deliver  which 
would  have  been  evidence  of  a  conversion."49 

So  complete  has  been  the  acquiescence  of  the  common  law 
courts  in  the  view  that  the  bankruptcy  assignee  may  recover 
property  fraudulently  conveyed,  that  in  our  country  there  is  a  dis- 
tinct tendency  to  restrict  him  to  his  common  law  remedy.  Thus, 
in  Massachusetts50  and  New  York,51  the  Courts  refuse  to  tolerate 
suits  in  equity  by  an  assignee  whose  object  is  merely  the  recapture 
of  property  fraudulently  conveyed;  there  must  be  more  than  that 
in  the  case  before  equity  will  give  aid.  The  federal  courts  have 
never  taken  this  step,  and  equity  still  has  concurrent  jurisdiction 
within  their  halls  ;52  but  it  would  seem  that,  if  they  had  it  to  do  over 
again,  the  national  courts  would  have  drawn  the  same  sort  of  divid- 
ing line.53 

We  might  stop  at  this  point,  and  regard  as  superfluous  another 
line  of  reasoning  which  leads  to  the  same  result,  were  it  not  true 
that  upon  it  rests  also  the  modern  bankruptcy  doctrine  which  for- 
bids preferences.  Preferences  are  expressly  avoided  by  our  present 
Bankrupt  Act,54  as  they  are  by  the  English  Statute  of  our  times  ;55 
but  long  before  our  Act  of  1867  the  law  of  preferences  had  be- 

*Hobbs  v.  Hull  (1788)  1  Cox  Ch.  445;  see  also  Pratt  v.  Curtis  (D.  C. 
1871)  Fed.  Cas.  No.  11375. 

*Xixon  v.  Jenkins  (1793)  2  H.  Bl.  135;  Young  v.  Billiter  (i860)  8  H. 
L.  C.  682. 

°°Pratt  v.  Wheeler  (Mass.  1856)  6  Gray,  520;  see  Bigelow,  Fraud.  Conv. 
467  n. 

"Allen  v.  Gray  (1911)  201  N.  Y.  504. 

"Wall  v.  Cox  (C.  C.  A.  1900)  101  Fed.  403. 

"Parker  v.  Black  (C.  C.  A.  1907)   151  Fed.  18. 

M§6o. 

"Act  of  1883,  §  48. 
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come  established,  as  a  result  of  Lord  Mansfield's  view  of  the  policy 
of  bankruptcy  legislation.  The  Chief  Justice  considered  that  the 
primary  end  of  such  statutes  would  be  defeated  if  the  debtor,  prior 
to  his  affairs  being  brought  into  court  for  administration,  could 
with  impunity  place  his  property  beyond  its  reach,  or  himself  pay 
such  creditors  as  he  pleased.  The  courts  had  already  mooted  this 
topic  in  holding  general  assignments  to  be  against  the  policy  of  the 
Bankrupt  Act;"'6  but  it  remained  for  Lord  Mansfield  to  carry  the 
doctrine  to  its  logical  result,  that  either  a  preference  or  a  fraudu- 
lent conveyance  was  impliedly  forbidden  by  the  Statute,  and  hence 
the  assignee  was  entitled  to  the  property  constituting  the  subject- 
matter.  As  to  fraudulent  conveyances,  he  first  laid  down  this  rule 
in  Martin  v.  Pewtress,57  saying  that  "a  trader  can't  alter  the  prop- 
erty of  goods,  by  a  criminal  fraudulent  transaction  to  the  prejudice 
of  his  creditors."  Respecting  preferences,  he  is  reputed  to  have 
first  expressed  himself  at  nisi  prius  in  Kettle  v.  Hammond,™  and 
the  King's  Bench,  with  himself  presiding,  followed  this  with  a 
series  of  striking  decisions.59  The  same  doctrine  was  applied  by 
the  Supreme  Court  of  Massachusetts  in  a  case  arising  under  our 
National  Bankrupt  Act  of  1800.60  "If  indeed  it  be  true,"  said 
Sedgwick,  J.,  "as  it  undoubtedly  is,  that  every  attempt  to  defeat 
the  public  law  is  fraudulent  and  void,  it  then  follows  that  the  de- 
livery of  property  to  a  creditor,  in  contemplation  of  bankruptcy,  is 
fraudulent,  notwithstanding  the  delivery  is  made  in  satisfaction 
of  a  bona  fide  debt."  That  is  the  basis  of  the  law  of  preference; 
and  even  when  the  statutes,  as  nowadays,  expressly  forbid  them, 
the  idea  remains  the  same.  Thus  the  Supreme  Court,  construing 
those  provisions  of  the  National  Act  of  1867  which  undertook  to 
forbid  preferences,  considered  the  act  which  they  intended  to  for- 
bid as  one  committed  "to  prevent  the  property  from  coming  into 
the  hands  of  the  assignee  in  bankruptcy  and  from  being  distributed 
under  the  bankrupt  law."01     So,  by  one  line  of  reasoning  or  an- 

66(i767)  1  Cooke,  Bankr.  L.  86. 

"(1769)  4  Burr.  2478. 

""Reported  in  1  Cooke,  Bankr.  85. 

50Alderson  v.  Temple  (1768)  4  Burr.  2235;  Worseley  v.  Demattos  (1758) 
1  Burr.  467;  Rust  v.  Cooper  (1777)  2  Cowp.  629;  Hassells  v.  Simpson 
(1784)  3  Doug.  361. 

60Locke  v.  Winning  (1807)  3  Mass.  325. 

"Gibson  v.  Warden  (1871)  14  Wall.  244.  In  utter  forgetfulness  of  all 
this,  however,  the  Supreme  Court  of  late  years  has  swung  around  to  the 
view  that  a  preference  is  nothing  but  malum  prohibitum  in  the  strictest 
sense  of  the  term.  Coder  v.  Arts  (1908)  213  U.  S.  223;  Van  Iderstine 
v.  Nat.  Discount  Co.  (1912)  227  U.  S.  575.  But  that  cannot  unmake 
history. 
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other,  we  reach  the  conclusion  that  the  trustee  in  bankruptcy  is  the 
representative  of  the  creditors'  rights  in  every  sense  of  the  word; 
and  by  plenary  suit,  instead  of  ancillary  proceedings,  he  may  re- 
dress those  wrongs  for  the  benefit  of  all  the  creditors.  It  follows, 
that,  if  any  statute  confers  additional  rights  on  the  creditors,  the 
trustee  will  succeed  to  those  rights.  In  view  of  this,  the  incoming 
of  the  recording  acts  should  have  caused  no  difficulty,  but  never- 
theless they  did,  and  it  is  necessary  that  we  examine  this  trouble. 

Briefly,  towards  the  middle  of  the  nineteenth  century,  both  in 
England  and  our  States,  statutes  were  adopted  making  void  as 
against  creditors  various  transactions  affecting  the  title  to  personal 
property  when  unaccompanied  by  change  of  possession,  unless  pub- 
lic record  of  the  details  were  made.  Obviously,  such  statutes 
stand  on  the  same  ground  with  the  Statute  of  Fraudulent  Con- 
veyances :  all  are  for  the  benefit  of  creditors,  and  none  can  be  used 
by  a  creditor  without  a  judgment.62  In  plain  common  sense,  should 
not  an  assignee  in  bankruptcy  succeed  to  the  same  right  ?  At  first, 
there  was  but  one  answer.  In  Bingham  v.  Jordan63  it  was  held 
that  an  assignee  was  entitled  to  attack  an  unrecorded  transfer,  on 
the  ground  that  the  policy  of  these  statutes  was  the  same  as  that 
of  the  Statute  of  Fraudulent  Conveyances,  and  that  the  assignee 
represented  the  creditors  under  the  one  as  under  the  other.  The 
same  view  was  taken  by  the  Xew  York  Court  of  Appeals  in  South- 
ard v.  Benner.6i 

Indeed,  the  trustee  should  be  considered,  not  of  course  as  a  pur- 
chaser in  any  sense  of  the  word,  as  Lord  Hardwicke  pointed  out 
years  ago  in  Walker  v.  Bnrrozss™  but  as  "a  creditor  armed  with 
an  attachment  or  execution."06  If  we  view  the  trustee  in  this  light, 
we  have  no  more  difficulty  with  the  recording  acts  than  we  had 
with  the  Statute  of  Fraudulent  Conveyances.  This  is  especially 
true  when  we  remember  that  these  recording  acts  had  a  common 
origin  with  the  Statute  of  Fraudulent  Conveyances.  We  may 
make  this  assertion  on  high  authority,  for  Lord  Blackburn  tells 
us  that  under  the  common  law  doctrine  founded  on  Tzcyne's  Case 
there  was  only  presumption  of  fraud  in  the  case  of  a  bill  of  sale 
unaccompanied  by  change  of  possession,  and  that  it  was  to  make 

f:Mver  v.  Car  Co.  (1880)   102  U.  S.  I ;  Skilton  v.  Coddington  (1906)   185 
X.  Y.  80. 

"(1861)   1  Allen,  373. 

"(1878)  72  N.  Y.  424;  Skilton  v.  Codington  (1006)  185  N.  Y.  80. 

"(1745)  1  Atk.  93. 

"Zartman  v.  Bank  of  Waterloo  (1907)  189  N.  Y.  267. 
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this  more  certain,  by  requiring  either  delivery  or  notoriety,  that 
the  English  Bill  of  Sales  Act  was  passed.67 

In  spite  of  all  these  considerations  the  Supreme  Court  in  Yeat- 
man  v.  Savings  Institution68  held  that  an  unfiled  chattel  mortgage 
was  valid  as  against  the  trustee  in  bankruptcy,  because  he  did  not 
occupy  the  status  of  a  judgment  creditor.  Thus  the  Supreme 
Court  and  the  New  York  Court  of  Appeals  came  to  differ  radically. 
One  held  that  the  trustee  in  bankruptcy  had  all  the  rights  of  a  judg- 
ment creditor,  and  consequently  could  attack  anything  which  was 
by  statute  made  void  as  against  creditors.  The  other  held  that, 
while  he  had  that  status  with  regard  to  fraudulent  conveyances  and 
preferences,  he  did  not  have  that  status  with  regard  to  any  state 
law  beyond  such  a  point.  This  difference  of  opinion  still  existed 
when  the  Act  of  1867  was  repealed,  and  it  revived  with  the  passage 
of  the  Act  of  1898. 

It  was  undoubtedly  to  remedy  this  defect  that  the  present  Bank- 
rupt Act  provides  in  §  67a  that,  "claims  which  for  want  of  record 
or  other  reasons  would  not  have  been  valid  liens  as  against  the 
claims  of  the  creditors  of  the  bankrupt,  shall  not  be  valid  liens  as 
against  his  estate,"  and  also  provides  in  §  70  (5)  that  the  trustee 
shall  be  vested  with  the  title  to  all  property  which,  prior  to  the 
filing  of  the  petition,  could  by  any  means  have  been  transferred  or 
which  might  have  been  levied  upon  and  sold  under  judicial  process 
against  him.69  Yet,  notwithstanding  these  provisions,  the  Circuit 
Court  of  Appeals  in  the  Second  Circuit  held  that  an  unfiled  chattel 
mortgage  was  valid  as  against  the  trustee,  except  in  behalf  of  such 
creditors  as  might  meanwhile  have  obtained  judgment,  because  it 
was  the  intention  of  the  statute  that  only  judgment  creditors  should 
attack  such  transactions.70  Then  the  New  York  Court  of  Appeals 
in  Skilton  v.  Codington11  repeated  the  view  which  it  had  expressed 
in  Southard  v.  Benner,72  that  under  the  New  York  law  the  trustee 
in  bankruptcy  did  occupy  the  position  of  a  judgment  creditor  with 
regard  to  the  recording  acts ;  whereupon,  the  Circuit  Court  of  Ap- 
peals took  the  same  view.73 

The  law  thus  stood  that  a  trustee  in  bankruptcy  cannot  attack 

67Cookson  v.  Swire  (1884)  L.  R.  9  A.  C.  653. 

M(i877)  95  U.  S.  764. 

e8See  6  Columbia  Law  Rev.  562. 

77n  re  N.  Y.  Economical  Printing  Co.  (C.  C.  A.  1901)  110  Fed.  514. 

"(1906)  185  N.  Y.  80. 

"(1878)  72  N.  Y.  424. 

nIn  re  Gerstman  (C.  C.  A.  1907)  157  Fed.  549. 
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a  state  recording  act  unless  the  state  courts  have  decided  that  a 
trustee  in  bankruptcy  occupies  the  position  of  a  judgment  creditor. 
The  Supreme  Court,  so  far  as  its  decisions  really  bear  on  the  pre- 
cise point,  seemed  in  accord  with  this  view.74 

This  impasse,  however,  has  been  relieved  by  Congress.  In 
1910,  §  47a  of  the  Statute  was  amended  so  as  to  declare  that  the 
trustee,  as  to  all  property  not  in  the  custody  of  the  court,  is  "vested 
with  all  the  rights,  remedies  and  powers  of  a  judgment  creditor 
holding  an  execution  returned  unsatisfied."  As  the  Massachusetts 
court  pointed  out  in  Denny  v.  Lincoln,15  the  Massachusetts  insol- 
vency law  contained  such  an  express  provision  at  the  time  Bing- 
ham v.  Jordan  was  decided,  but  it  really  made  no  difference.  It 
has  now  been  determined  that  the  present  amendment,  while  not 
affecting  a  valid  lien  which  need  not  be  recorded,76  does  "vest  in 
the  trustee  for  the  interest  of  the  creditors  the  potential  rights  of 
the  creditors  of  that  class."77  Thus  the  judicial  errata  are  cured, 
and  we  are  brought  back  to  where  we  started,  with  all  the  creditors' 
rights,  however  conferred,  fully  vested  in  the  bankruptcy  trustee. 

This  system,  one  would  think,  should  have  become  universal  in 
its  scope,  however  narrowly  its  application  might  originally  have 
been  restricted.  In  an  exact  sense,  that  was  not  its  destiny,  for 
bankruptcy  as  such  was  always  jealously  restricted  to  certain 
classes  of  the  economic  state.  In  a  broader  sense,  however,  and 
tested  by  the  principle  of  representation  which  has  already  been 
discussed,  the  system  has  spread  beyond  the  domain  of  bankruptcy 
by  the  name  of  bankruptcy.  That  was  the  case  in  England;  that 
became  the  case  in  this  country.  There  was  always  a  certain  dis- 
like for  the  word  bankruptcy,  in  part  because  of  the  quasi-criminal 
nature  of  the  early  statutes ;  but  all  men  finally  realized  the  neces- 
sity of  a  system  of  statutory  distribution  and  representation. 

With  exceptions  so  modern  as  to  be  neglible  for  their  effect 
upon  American  legislation,  the  English  bankrupt  acts  were  con- 
fined in  application  to  persons  engaged  in  commerce,  or,  as  they 
were  called,  traders.  The  Statute  of  Henry  VIII  was  not  thus 
limited  and  did  not  thus  confine  itself,  but,  as  has  been  said,78  "it 
appears  to  have  been  so  regarded  in  practice;  for  one  of  the  first 
cares  of  the  Statute  of  Elizabeth  is  to  define  the  class  of  merchants 

T4See  6  Columbia  Law  Rev.  562. 

"(Mass.  1847)   13  Mete.  200. 

"In  re  East  End  Mantel  Co.  (D.  C.  1913)  202  Fed.  275. 

""In  re  Bazemore  (D.  C.  191 1)  189  Fed.  236. 

"Jenks,  Short  History  of  English  Law,  383. 
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capable  of  being  made  bankrupt."  The  basic  definition  made  in 
the  first  section  of  that  Act  continued  through  all  the  changes  of 
later  amendments,  that  a  trader  was  one  "using  or  exercising  the 
trade  of  merchandise  by  way  of  bargaining,  exchange,  re-exchange, 
bartery,  chevisance  or  otherwise,  in  gross  or  by  retail,  or  seeking 
his  or  her  trade  of  living."  In  later  days  it  became  necessary  to 
widen  this  definition.  For  instance,  by  the  Statute  21  James  I, 
c.  19,  §  2,  scriveners  were  brought  within  the  acts,  as  persons 
"using  the  trade  or  profession  of  a  scrivener,  receiving  other  men's 
moneys  or  estates  into  their  trust  or  custody,"  and  this  led  to  bank- 
ers, through  having  taken  up  the  trade  of  scriveners,  being  brought 
within  the  definition,  together  with  brokers;79  so  that  finally,  as  a 
result  of  these  inclusions,  the  Revising  Act  of  1824  defines 
as  a  trader,80  "all  persons  using  the  trade  of  merchandise  by  way 
of  bargaining,  exchange,  bartering,  commission,  consignment  or 
otherwise,  in  gross  or  by  retail,  and  all  persons  who,  either  for 
themselves  or  as  agents  or  factors  for  others,  seek  their  living  by 
buying  or  selling,  or  by  buying  or  letting  for  hire,  or  by  the  work- 
manship of  goods  or  commodities."  Traces  of  this  distinction,  and 
of  a  certain  favoritism  displayed  by  the  legislators  in  its  application, 
survive  with  us  to  this  day.  While  the  Statute  of  George  II  brings 
in,  as  subject  to  the  Bankrupt  Act,  bankers,  brokers  and  factors, 
it  carefully  exempts  "farmers,  graziers  and  drovers."  To  this  day, 
with  us,  farmers  and  persons  engaged  chiefly  in  tillage  of  the  soil 
are  exempt  from  involuntary  bankruptcy ;  and  it  was  not  until 
1910  that  our  act  was  amended  so  as  to  allow  corporations,  not 
chiefly  engaged  in  mercantile  pursuits,  to  be  adjudged  bankrupt.81 
But  while  the  name  of  bankruptcy  was  odious,  its  principle  be- 
came attractive  after  the  debtor's  discharge  was  made  a  part  of 
the  system.  The  pressure  of  the  common  law  led  the  debtor,  who 
was  not  subject  to  the  bankruptcy  regime  provided  for  traders,  to 
press  Parliament  for  relief  of  the  same  nature,  though  of  another 
name.  It  may  very  well  be  that  imprisonment  for  debt  was  un- 
known to  ancient  common  law ;  but  it  was  of  little  avail  to  a  debtor 
to  urge  such  a  point,  in  view  of  the  successive  statutes  which  ex- 
tended the  writ  of  capias  to  actions  upon  debts  as  well  as  trespass, 
so  that  any  creditor  could  levy  his  execution  upon  the  debtor's  body 
and  keep  the  debtor  in  prison  until  the  writ  was  satisfied  by  the  pay- 
ment of  the  adjudged  amount.    The  imprisonment  of  the  debtor  for 

"Stat.  5  Geo.  II,  c.  30,  §  39;  Eden,  Bankr.  6. 
80Stat.  6  Geo.  IV.  c.  16,  §  1. 
"See  Act  of  1898,  §  4. 


DEVELOPMENT  OF  CREDITORS'  RIGHTS        507 

a  short  space  constituted  an  act  of  bankruptcy,  so  that  if  the  debtor 
came  within  the  trading  class,  his  other  creditors  could  bring  his  af- 
fairs into  the  bankruptcy  court  for  distribution ;  but  if  the  prisoner 
was  merely  a  "poor  debtor,"  and  not  a  trader,  no  such  relief  could 
be  had.  Finally,  however,  the  well-known  legislation  for  the  relief 
of  insolvent  debtors  began.  Its  origin  was  ancient,  certainly  as  old 
as  the  bankrupt  laws,  but  the  first  permanent  statutes  which  es- 
tablished a  court  for  the  administration  of  the  debtor's  property, 
and  appointed  an  assignee  for  its  reception,  were  the  famous  Acts 
of  1813  and  1814.82  In  common  with  the  bankrupt  acts,  these 
insolvency  laws  were  revised  in  the  following  reign;83  but  even 
before  that,  to  use  the  words  of  an  American  counsel  speaking  in 
181 7,  the  situation  in  England  was  that  ''a  legal  system  of  insol- 
vency was  established ;  and  courts  possessing  a  peculiar  jurisdic- 
tion, clearly  and  practically  contradistinguished  from  bankruptcv, 
decided  cases  of  insolvency  in  one  room  of  Guildhall,  while  com- 
missioners of  bankruptcy  were  deciding  cases  of  bankruptcv  in 
another.''84 

This  dual  system  provided  in  effect  a  method  of  getting  the 
debtor  into  a  court  empowered  to  redress  the  creditors'  wrongs,  as 
well  as  to  distribute  the  property  on  hand.  There  were  only  two 
omissions.  One  was  the  corporation.  It  could  neither  be  a  bank- 
rupt nor  a  poor  debtor,  because  the  original  conception  of  the  cor- 
poration allowed  no  room  for  its  winding-up  in  a  commercial 
sense,  and  all  that  Parliament  ever  concerned  itself  with  was  to 
keep  the  stockholders  in  the  great  incorporated  monopolies  from 
being  considered  as  traders  and  thus  subject  to  individual  bank- 
ruptcy.55   The  potential  danger  of  this  omission,  however,  was  not 

:5tat.  53  Geo.  Ill,  c.  102,  and  Stat.  54  Geo.  Ill,  c.  23. 

?3Stat.  7  Geo.  IV,  c.  57. 

MMr.  Hunter,  arguendo  in  Sturges  V.  Crowninshield  (1819)  4  Wheat. 
122,  142.  The  succeeding  Statute  of  1838,  1-2  Vict.  c.  no,  §  59,  forbade 
preferences,  and  vested  in  the  assignee  the  title  to  the  property  thus  trans- 
ferred ;  and  it  was  also  held  that  the  assignee  could  recover  property  which 
the  debtor  had  fraudentlv  conveved.  Doe  v.  Ball  (1843)  n  M.  &  W. 
•531 ;  Young  v.  Billiter     (i860)  8  H.  L.  C.  682. 

'"Thus  in  the  time  of  the  Protectorate,  a  statute  which  recited  that 
"divers  noblemen,  gentlemen  and  persons  of  quality,  no  ways  brought  up 
to  trade  or  merchandise,  do  oftentimes  put  in  great  stocks  of  money 
into  the  East-India  Company,  or  Guiney  Company  and  the  fishing  trade." 
goes  on  to  provide  that  such  a  person  shall  not  be  "reputed  a  merchant 
or  trader  within  any  statute  or  statutes  for  bankrupts:*'  Stat.  13-14  Car. 
II,  c.  24,  §  3 ;  and  after  the  establishment  of  the  Bank  of  England,  a  series 
of  acts  were  passed  exempting  its  stockholders  from  adjudication  in  bank- 
rutcy  as  traders.  Stat.  7-8  Win.  Ill,  c.  31;  8-9  Wm.  III.  c.  20:  5  Ann.  c. 
13.  "There  are  several  other  acts  containing  the  same  clause  upon  incor- 
porating trading  companies."     1  Cooke,  Bankr.  L.  12. 


508  COLUMBIA  LAW  RBVIBW. 

of  real  importance,  because,  with  the  increased  use  of  the  corpora- 
tion as  an  instrumentality  of  ordinary  commerce,  came  the  Compa- 
nies Acts  with  their  admirable  winding-up  provisions,  so  that  in 
England  at  the  present  day  the  bankruptcy  of  corporations  is  en- 
tirely covered  by  a  separate  statutory  system.  The  other  omission 
was  the  deceased  or  lunatic  debtor.  Obviously,  the  insolvent  laws 
could  not  apply  when  the  prisoner  died  before  taking  their  benefit ; 
and  the  bankruptcy  system  found  the  same  difficulty  in  dealing  with 
the  executor,  because  unless  he  continued  to  conduct  the  decedent's 
business  pursuant  to  directions  of  the  will,80  or  the  decedent  be- 
longed to  a  bankrupt  partnership,87  he  could  not,  qua  the  decedent's 
estate,  be  considered  as  a  trader.  The  present  English  Act88  al- 
lows the  estate  of  a  deceased  debtor  to  be  adjudged  bankrupt,  thus 
finishing  legislation  which  commenced  many  years  ago.89  But  our 
Act  does  not  go  so  far;  with  us,  on  the  death  of  the  respondent 
prior  to  the  adjudication,  the  proceedings  perforce  abate.90  It  is 
still  an  open  question  in  England  whether  a  lunatic  debtor  can  be 
adjudged  bankrupt;91  with  us  it  seems  clear  that  he  cannot  be  ad- 
judged upon  an  act  of  bankruptcy  committed  while  insane,92  nor 
may  he  file  a  voluntary  petition.93  In  all  such  excepted  cases  we 
must  look  to  the  administrative  processes  of  other  courts  than  those 
of  bankruptcy.94  Such  then,  is  an  outline  of  the  English  system  of 
liquidation  in  its  more  or  less  final  form. 

To  some  extent,  as  will  appear  from  the  more  or  less  paren- 
thetical references  that  have  already  been  made,  that  is  also  our 
system,  allowing  for  the  many  complexities  which  always  appear 
when  the  common  law's  American  progress  is  examined. 

Confronted  by  the  same  pressing  needs  and  with  the  demands 
of  the  mercantile  community  just  as  insistent,  our  courts  and  leg- 

seEx  parte  Garland  (1804)  10  Ves.  Jun.  110;  Ex  parte  Richardson  (1818) 
3  Madd.  138. 

"In  re  Pierce  (1900)  102  Fed.  977;  In  re  Temple  (D.  C.  1876)  Fed. 
Cas.  No.  13825;  Briswalter  v.  Long  (C.  C.  1881)  14  Fed.  153. 

88§  125. 

89See  14  Columbia  Law  Rev.  280,  n.  4. 

90Act  of  1898,  §  8. 

91See  cases  displayed  in  Williams,  Bankr.  (8th  ed.)  5. 

87n  re  Ward  (D.  C.  1908)   161  Fed.  755- 

93In  re  Stein  &  Co.  (C.  C.  A.  1004)  127  Fed.  547,  and  cases  cited. 
Whether  he  may  be  adjudged  a  bankrupt  upon  an  act  committed  while 
sane  is  a  more  doubtful  question.  See  In  re  Funk  (D.  C.  1900)  101  Fed. 
244;  and  In  re  Murphy  (D.  C.  1874)  Fed.  Cas.  No.  9946;  contra,  In  re 
Weitzel  (D.  C.  1876)  Fed.  Cas.  No.  17365;  and  In  re  Pratt  (D.  C.  1872) 
Fed.  Cas.  No.  11371. 

"Shepardson's  Appeal  (1869)  36  Conn.  23. 
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islatures  were  forced  to  work  with  tools  not  already  fashioned  to 
their  hands.  There  was,  as  we  have  seen,  a  prejudice  in  England 
against  the  application  of  the  term  bankrupt  to  a  debtor.  There 
was  also  a  prejudice  against  the  fraudulent  methods  by  which 
many  debtors  who  were  bankrupts  achieved  their  freedom.95  The 
American  Colonies,  although  always  tempted  to  protect  the  local 
debtor  against  his  foreign  creditor,  still  attempted  in  some  in- 
stances to  enact  fair  bankruptcy  laws;  but  the  Privy  Council 
seemed  to  frown  upon  these  attempts.  The  Massachusetts  Act  of 
August  31,  1757  was  met,  on  June  29,  1758,  by  the  opposition  of 
representative  merchants  of  the  principal  English  cities,  the  ground 
of  objection  being  this  : — 

"Its  operation  being  not  confined  to  insolvency  in  person,  but 
extended  to  debtors  in  general,  it  is  in  the  nature  of  a  bankrupt 
law  which,  although  just  and  equitable  in  abstract  principle,  has 
always  been  found  in  execution  to  afford  such  opportunity  for 
fraudulent  practice  that  even  in  this  country,  where  usually  all 
creditors  are  resident  upon  the  spot,  it  may  be  doubted  whether 
the  fair  trader  does  not  receive  more  detriment  than  benefit  from 
such  a  law.  But  in  a  colony,  where  possibly  a  one-tenth  part  of  the 
creditors  reside,  a  bankrupt  law  has  hitherto  been  deemed  inad- 
visable on  account  of  injustice  to  the  other  nine-tenths  of  the  cred- 
itors residing  in  Great  Britain."96 

There  were  then,  and  always  have  been,  in  this  country,  men 
who  believed  in  the  necessity  of  a  general  system  of  bankruptcy.97 
On  the  other  hand,  there  were  and  are  many  of  us  who  prefer  to 
deal  with  the  problem  from  quite  a  different  standpoint,  such  as 
in  the  past  has  found  expression  in  "stay  laws"  which  were  not 

95The  recitals  of  a  statute,  5  Geo.  II,  c.  30,  indicate  the  prevalence  of  such 
practices.  In  Lewis  v.  Chase  (1720)  1  P.  Wms.  *620,  the  bankrupt,  in  order 
to  get  the  consent  of  a  creditor  to  his  discharge,  gave  him  a  bond  for  the 
amount  of  the  debt,  and  Parker,  L.  C,  held  the  bond  was  valid.  Doubtless 
to  overcome  this  case,  which  Lord  Mansfield,  in  Trueman  v.  Fenton  (i777) 
2  Cowp.  544,  declared  "smelt  of  the  certificate,"  this  statute  was  adopted, 
which  among  other  things  forbade  all  such  acts.    §  11. 

""Similar  objections  were  made  on  June  6,  1763,  to  the  approval  of  an 
act  adopted  by  the  Province  of  Virginia.  I  am  indebted  for  this  informa- 
tion, drawn  from  the  unpublished  records  in  London,  to  the  notes  of  Mr 
Elmer  B.  Russell,  who  is  preparing  his  thesis,  on  the  subject  of  colonial 
legislation  as  affected  by  the  rulings  of  the  Privy  Council  for  a  Doctors 
degree  in  this  University. 

"Thus  Madison  says  in  Federalist  No.  41 :  "The  power  of  establishing 
uniform  laws  of  bankruptcy  is  so  intimately  connected  with  the  regulation 
of  commerce,  and  will  prevent  so  many  frauds  where  the  parties  or  their 
property  may  lie,  or  be  removed  into,  different  States,  that  the  expediency 
of  it  seems  not  likely  to  be  drawn  into  question.".  And  writing  in  1889 
at  a  time  when  there  was  no  Federal  Bankrupt  Act  in  force,  Mr.  Woodrow 
Wilson  in  The  State,  p.  494,  speaks  of  the  need  of  a  uniform  national 
system. 
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merely  a  feature  of  colonial  legislation,  but  have  appeared  in 
economic  crises  until  a  comparatively  late  day.98  Even  today  at 
every  session  of  Congress  bills  are  introduced  to  repeal  the  present 
Act." 

As  a  result  of  this  conflict  of  thought  we  have  had  no  less  than 
four  successive  national  bankrupt  acts ;  but,  worse  than  that,  we 
have  had  no  less  than  four  periods  where  this  country  was  without 
a  bankrupt  act.  Bearing  in  mind  the  peculiar  nature  of  our  Union, 
as  a  result  of  which  a  state  bankruptcy  act  stops  in  its  operations 
at  the  borders  of  the  local  court's  jurisdiction  and  can  operate  only 
on  property  included  therein,100  we  can  imagine  the  difficulty  of 
fairly  distributing  the  assets  of  a  debtor  who  has  been  compelled  to 
disregard  the  fact  that  when,  in  the  course  of  his  business,  he 
crosses  an  imaginary  line,  he  is  going  into  a  foreign  country  so  far 
as  jurisdiction  over  his  tangible  property  is  concerned.  That  is 
bad  enough,  but  aggravation  is  added  when  we  attempt  to  unify 
the  laws  of  the  different  States  with  regard  to  the  administration 
of  the  affairs  of  an  insolvent.  If  every  State  had  an  insolvency 
law  like  that  of  Massachusetts  (upon  whose  model  two  of  our 
bankrupt  acts  have  been  framed)  there  would  be  some  comfort  in 
the  repeal  of  the  national  Act,  however  little  may  be  the  excuse  for 
such  a  course  since  the  statute  has  been  shorn  of  the  features 
which  led  to  the  repeal  of  the  Act  of  1867.101  But  there  never  was 
such  uniformity  in  state  legislation,  as  is  apparent  from  a  glance 
at  a  compilation  which  appeared  for  the  convenience  of  practition- 
ers after  the  repeal  of  the  previous  national  Act.102  In  some 
States,  the  insolvent  laws  forbid  preferences,103  but  that  is  not  the 
case  in  all  the  States.  In  others,  as  New  York  and  New  Jersey, 
an  excellent  system  for  the  winding-up  of  corporations  exists,  but 
that  is  not  the  case  in  all  the  States.  In  some  States,  statutes  au- 
thorize any  officer  appointed  by  a  court  for  the  distribution  of  a 

98See  for  instance  the  stay  law,  passed  by  the  State  of  Georgia  on  Dec. 
13,  1866,  which  was  held  to  be  unconstitutional  in  Aycock  v.  Martin  (1867) 
37  Ga.  124. 

"See  the  report  of  the  Committee  on  Commercial  Law  at  the  last 
session  of  the  American  Bar  Association  (Rep.  Am.  Bar  Ass'n  vol.  38, 
p.  478)  where  mention  is  made  of  three  different  bills  introduced  in  the 
present  Congress  to  repeal  the  Bankrupt  Act. 

100Baldwin  v.  Hale  (1863)   1  Wall.  223. 

101It  is  generally  known  that  the  ostensible  ground  for  the  repeal  of  the 
former  act  was  the  excessive  allowances  granted  by  many  of  the  Federal 
courts  to  receivers  and  counsel. 

102R.  J.  Moses,  Compilation  of  State  Insolvency  Laws  (N.  Y.  1879). 

108See  a  list  of  these  States  in  Bigelow,  Fraud.  Conv.  677  et  seq. 
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debtor's  assets,  including  the  chancery  receiver,  the  general  as- 
signee and  the  executor,  to  bring  suit  to  set  aside  the  debtor's 
fraudulent  conveyances,104  but  such  a  statute  is  by  no  means  a 
uniform  model.  Certainly  it  cannot  be  said  that  every  State  has 
always  tried  to  protect  foreign  creditors  as  well  as  those  near  at 
home;  in  the  teeth  of  the  Constitution  the  legislature  of  one  Com- 
monwealth recently  passed  a  law  giving  preferences  in  the  distri- 
bution of  the  affairs  of  a  domestic  insolvent  to  his  domestic 
creditors.105 

But  we  must  not  let  our  indignation  grow  with  our  study  of  all 
this;  on  the  contrary  it  should  stimulate  our  interest  and  fortify 
our  confidence  that  all  will  come  out  well  in  the  end.  For  it  is 
precisely  out  of  conflicts,  compromises  and  inconsistencies,  that  the 
whole  law  of  creditors'  rights  has  been  generated ;  through  conflict, 
compromise  and  inconsistency,  will  it  continute  to  enlarge,  in  com- 
mon with  the  general  jurisprudence  of  a  people  who  make  their 
law  as  they  really  need  it,  rather  than  as  it  should  be  made. 

Garrard  Glenn. 
Columbia  Law  School. 

1MSee   Mandeville   v.   Avery    (1891)    124   N.   Y.   376;    Bate   v.   Graham 
(1854)  11  N.  Y.  237. 

105See  Blake  v.  McClung  (1898)  172  U.  S.  239. 
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NOTES. 


Recovery  of  Damages  Under  the  Interstate  Commerce  Act. — 
Section  9  of  the  Interstate  Commerce  Act  purports  to  give  to  shippers 
the  option  of  bringing  complaints  for  damages  before  either  the  federal 
courts  or  the  Interstate  Commerce  Commission.1  But  the  Supreme 
Court,  in  applying  its  well  settled  doctrine  that  the  Commission  has 
exclusive  jurisdiction  to  determine  the  reasonableness  of  rates  or 
practices,  has  had  to  construe  this  section  so  broadly  that  the  shipper 
is  deprived  of  this  option  and  compelled  to  resort  in  the  first  instance 
to  the  Commission  in  all  cases  except  the  very  few  where  his  cause 
of  action  is  held  not  to  involve  the  reasonableness  of  a  rate  or  prac- 

J24  U.  S.  Stat,  at  L.  382.  Section  24  of  the  Judicial  Code,  36  U.  S.  Stat, 
at  L.  iooi,  passed  in  March,  191 1,  gives  the  federal  courts  jurisdiction  of  all 
cases  arising  under  the  Interstate  Commerce  Act  regardless  of  the  amount 
in  controversy.  M'Goon  v.  Northern  Pac.  R.  R.  (D.  C.  1913)  204  Fed.  998. 
By  Act  of  June  18,  1910,  36  U.  S.  Stat,  at  L.  554,  it  is  provided  that  suits 
on  awards  of  reparation  of  the  Commission  may  be  brought  in  state  as  well 
as  federal  courts. 
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tice.2  This  is  very  hard  upon  the  shipper.  Even  after  getting  a 
reparation  order  from  the  Commission  awarding  damages,  he  may  be 
compelled  to  try  the  case  again  before  a  jury  in  court,  using  the  finding 
of  the  Commission  as  merely  prima  facie  evidence,  because  otherwise 
the  carrier  would  be  deprived  of  the  right  of  trial  by  jury  and  de- 
prived of  property  without  due  process  of  law.3  And  furthermore, 
the  burden  is  thrown  upon  the  shipper  of  proving  that  he  is  entitled 
to  the  precise  relief  which  the  Commission  ordered,  since  it  has  been 
held  that  the  court  cannot  modify  the  order,  but  must  enforce  it  as 
it  stands  or  dismiss  it  altogether.* 

The  only  case  where  the  shipper  is  allowed  to  sue  originally  before 
a  court  is  where  the  carrier  has  done  something  prohibited  by  the 
Act  as  a  matter  of  law,  as  where  it  has  departed  from  a  published 
rate,  given  a  rebate,  or  made  a  discrimination  which  the  Act  by  neces- 
sary implication  forbids.5  And  it  is  said  that  even  then  the  carrier 
can  often  drive  him  to  the  Commission  by  raising  the  defense  of 
reasonableness.6  In  fact,  the  idea  has  grown  that  a  reparation  order 
from  the  Commission  is  a  condition  precedent  to  any  suit  at  law.7 
But  this  view  has  received  a  very  reasonable  limitation  in  the  recent 
case  of  National  Pole  Co.  v.  Chicago  &  Northwestern  R.  R.  (C.  C.  A. 
1913)  211  Fed.  65,  which  holds  that  after  the  Commission  has  once 
decided  that  a  rate  or  practice  is  unreasonable,  and  has  fixed  what 
is  reasonable,  such  decision  has  the  same  effect  as  if  a  statute  had 
made  the  rate  or  practice  illegal;  so  that  any  shipper  may,  without 
getting  a  special  reparation  order,  bring  a  suit  for  damages  before 
a  court  based  on  that  decision.  This  distinction  seems  to  have  been 
ignored  by  the  Supreme  Court  in  a  former  decision,8  and  has  been 
expressly  repudiated  by  some  of  the  lower  federal  courts,9  but  it  finds 
strong  support  in  the  most  recent  expressions  of  the  Supreme  Court 
on  the  subject,10  and  seems  sound  on  principle.  For  despite  the  fact 
that  the  Commission  in  fixing  a  new  rate,  and  thereby  declaring  that 

!Texas  &  Pac.  R.  R.  v.  Abilene  Cotton  Oil  Co.  (1907)  204  U.  S.  426; 
Mitchell  Coal  Co.  v.  Penn.  R  R.  (1913)  230  U.  S.  247;  Baltimore  &  O.  R.  R. 
v.  Pitcairn  Coal  Co.  (1910)  215  U.  S.  481  (a  case  of  mandamus  under  §  23 
of  the  Act,  25  U.  S.  Stat,  at  L.  862)  ;  14  Columbia  Law  Rev.  211,  212. 

3 1  Drinker,  The  Interstate  Commerce  Act,  §  280. 

'Western  X.  Y.  &  P.  R.  R.  v.  Penn  Refining  Co.  (C.  C.  A.  1005)  137 
Fed.  343;  Baer  Bros.  Co.  v.  Denver  &  R.  G.  R.  R.  (D.  C.  1912)  200  Fed. 
614;  Detroit,  G.  H.  &  M.  R.  R.  v.  Interstate  Commerce  Commission  (C.  C. 
A.  1896)  74  Fed.  803. 

5Penn.  R.  R.  v.  International  Coal  Co.  (1913)  230  U.  S.  184;  Louisville 
&  X.  R.  R  v.  Cook  Brewing  Co.  (1912)  223  U.  S.  70;  Hocking  Valley  R.  R. 
v.  United  States  (C.  C.  A.  1914)  210  Fed.  735.  A  court  can  take  original 
jurisdiction  where  the  case  depends  on  the  construction  of  a  published  rate, 
and  not  on  its  reasonableness.  Hite  v.  Central  R.  R.  of  N.  J.  (C.  C.  A. 
1909)   171  Fed.  370. 

"See  dissent  of  Pitney,  J.,  in  Mitchell  Coal  Co.  v.  Penn.  R.  R,  supra, 
p.  280. 

7i  Drinker,  The  Interstate  Commerce  Act,  §§  280,  240.  n.  73 ;  see  Howard 
Supply  Co.  v.  Chesapeake  &  O.  R.  R.  (C.  C.  1908)  162  Fed.  188. 

8See  Robinson  v.  Baltimore  &  O.  R.  R.  (1912)  222  U.  S.  506. 

'Franklin  v.  Philadelphia  &  R  R.  R.  (D.  C.  1913)  203  Fed.  134;  National 
Pole  Co.  v.  Chicago  &  N.  W.  R.  R.  (D.  C.  1912)  200  Fed.  185 ;  see  Howard 
Supply  Co.  v.  Chesapeake  &  O.  R.  R,  supra. 

"See  Mitchell  Coal  Co.  v.  Penn.  R.  R.,  supra,  pp.  257,  258,  260,  264. 
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a  previous  rate  is  unreasonable,11  is  theoretically  not  making  a  new 
law  but  applying  existing  law  to  given  conditions,12  yet  intrinsically 
it  is  acting  not  in  a  judicial  but  in  a  legislative  capacity,13  and  its 
finding  may  properly  be  given  effect  beyond  the  case  in  which  it 
was  rendered.  And  it  is  obvious  that  the  assessment  of  damages  based 
on  such  finding  is  an  act  judicial  in  nature  which  may  well  be  per- 
formed by  a  court. 

In  practice,  this  decision  if  supported  by  the  Supreme  Court,  will 
lead  to  two  desirable  results.  It  will  relieve  the  shipper  of  the  hardships 
incident  to  a  preliminary  complaint  to  the  Commission  in  the  majority 
of  cases  where  damages  are  ultimately  sought;  and  it  will  remove 
from  the  Commission  the  burden  of  passing  on  innumerable  claims 
for  damages  which  are  of  little  or  no  public  importance  and  which 
can  be  competently  handled  by  a  court  and  jury.  This  latter  result 
has  long  been  desired  by  the  Commission,  which  has  sought  to  limit 
its  jurisdiction  over  damage  cases  to  so-called  "rate  damages"  as  dis- 
tinguished from  "general  damages".14  The  decision  in  the  principal 
case,  indeed,  deals  only  with  damages  of  the  former  kind;  but  the 
logical  extension  of  the  principle  here  laid  down  would  render  a  repara- 
tion order  by  the  Commission  equally  unnecessary  in  cases  where 
consequential  damages  flowing  from  discrimination  in  rates  or  prac- 
tices were  claimed.  In  either  class  of  cases,  a  jury  seems  equally 
competent  to  decide  whether  the  shipper  was  damaged,  and  how  much, 
by  the  rate  or  practice  which  has  already  been  found  unreasonable  or 
discriminatory  by  the  expert  body. 

Certain  expressions  in  the  principal  case  and  of  the  Supreme  Court 
in  Mitchell  Coal  Co.  v.  Penn.  R.  R.,15  suggest  that  the  Commission's 
finding  of  unreasonableness  would  be  conclusive  evidence  of  that  fact 
in  the  shipper's  legal  action  for  damages.  This  may  arouse  some 
objections  on  constitutional  grounds.  The  carrier  hardly  seems  de- 
prived of  its  jury  trial,  however,  simply  because  one  element  upon 
which  its  liability  depends  has  been  determined  by  an  administrative 
body  and  in  a  proceeding  to  which  the  plaintiff  was  not  a  party,  so 
long  as  the  ultimate  fact  of  damage  is  left  to  the  jury.  Again,  the 
determination  of  a  question  of  reasonableness,  even  though  criminal 
liability  may  result  therefrom,  may  be  -left  to  an  administrative  officer 
without  violating  the  separation  of  powers  required  by  the  Constitu- 
tion.10 Nor  should  the  due  process  clause  be  held  to  require  the 
relitigation  of  the  basic  fact  of  reasonableness  before  a  jury  in  each 
proceeding  which  involves  it,  since  the  carrier  has  had  due  notice  and 
full  opportunity  to  be  heard  on  this  issue.  Considerations  of  con- 
venience and  justice  alike  support  the  suggested  finality  of  the  Com- 
mission's determination. 

nNot  necessarily,  however;  a  rate  reasonable  when  made  may  become 
unreasonable  through  changing  conditions,  in  which  event  the  Commission 
may  fix  a  new  rate  but  refuse  reparation  for  the  past.  Baer  Bros.  Co.  v. 
Denver  &  R.  G.  R.  R.  (Supreme  Court,  Apr.  27,  1914),  not  yet  reported; 
Fidelity  Lumber  Co.  v.  Great  Northern  R.  R  (C.  C.  A.  1912)  193  Fed. 
924. 

"Mitchell  Coal  Co.  v.  Penn.  R.  R.,  supra;  Interstate  Commerce  Com- 
mission v.  Goodrich  Transit  Co.   (1912)  224  U.  S.  194,  214. 

"Mitchell  Coal  Co.  v.  Penn.  R.  R.,  supra,  pp.  257,  258. 

"Joynes  v.  Penn.  R.  R.  (1909)  17  Int.  Com.  Rep.  361;  14  Columbia 
Law  Rev.  216. 

™Supra. 

"Union  Bridge  Co.  v.  United  States  (1907)  204  U.  S.  364. 
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Validity  of  Assignments  of  Unearned  Wages. — Since  the  law  will 
not  enforce  the  assignment  of  a  future  right  if  it  be  not  coupled  with 
an  interest,1  the  jurisdiction  of  equity  over  the  assignment  of  con- 
tingencies and  mere  possibilities  is  exclusive.    The  strict  application 
of  these  principles  would  limit  a  legal  assignment  to  wages  arising 
from  a  definite  existing  contract  of  employment,2  since  an  interest 
cannot  logically  be  said  to  exist  in  favor  of  the  wage-earner  where 
there  is  not  at  least  a  contract.     Nevertheless,  the  weight  of  authority 
permits  the  assignment  of  future  wages  at  law  even  though  the  employ- 
ment be  terminable  by  either  party  without  notice,  provided  the  as- 
signor be  employed  in  some  position  at  the  time  the  assignment  is 
made,  and  remain  in  the  same  employment  as  long  as  the  assignment 
lasts.3     It  would  seem,  however,  that  the  average  wage-earner  has  not  a 
sufficient  interest  to  couple  with  his  possibility  to  enable  him  to  make 
a  valid  long  term  assignment  at  law,  since  an  employee  cannot  be  said 
to  have  a  property  right  in  a  possible  continuing  offer  of  his  employer. 
On  the  other  hand,  a  mere  future  possibility  of  earning  wages  is 
assignable  in  equity,4  provided  the  assignor  has  some  employment  rea- 
sonably  in   contemplation   at   the   time   of   making  the   assignment.5 
Such  equitable  assignment  operates  as  an  executory  contract,  which 
gives  a  lien  upon  the  res  when  it  comes  into  existence,6  that  is,  as 
soon  as  the  wages  are  earned.     Consequently,  the  rights  of  subsequent 
execution  creditors  attaching  before  the  wages  have  been  earned  are 
superior  to  those  of  an  equitable  assignee  of  wages,7  while  the  same 
creditors  would  not  prevail  against  a  legal  assignee,8  since  the  latter 
has  a  vested  right  in  the  wages  by  virtue  of  the  assignment  itself, 
provided  the  debtor  has  been  duly  notified  so  as  to  cut  off  equities. 
Similarly,  where  the  assignor  of  future  wages  becomes  bankrupt  before 
he  has  earned  them,  some  courts,  in  construing  §  67  (d)  of  the  Bank- 
ruptcy Act,9  hold  that  the  assignee's   right  to   the  unearned  wages 
survives  the  discharge,10  while  others  consider  it  barred.11     The  con- 


'Mulhall  v.  Quinn  (1854)  67  Mass.  105;  see  Edwards  v.  Peterson 
(1888)  80  Me.  367. 

'Steinbach  v.  Brant  (1900)  79  Minn.  383;  O'Keefe  v.  Allen  (1898)  20 
R.  I.  414. 

3Boylen  v.  Leonard  (1861)  84  Mass.  407;  Kane  v.  Clough  (1877)  36 
Mich.  436.  So  wages  may  be  assigned  for  long  periods  in  the  future  where 
the  employment  is  from  day  to  day,  Garland  v.  Harrington  (1871)  51 
N.  H.  409,  or  by  the  piece.  Hartley  V.  Tapley  (1854)  68  Mass.  565.  In 
some  jurisdictions  such  assignments  are  allowed  only  in  equity.  See 
Brewer  v.  Griesheimer  (1002)  104  111.  App.  323;  Hax  v.  Acme  Plaster  Co. 
(1900)   82  Mo.  App.  447. 

4Ed\vards  v.  Peterson,  supra. 

'Cooper  v.  Douglass  (N.  Y.  1864)  44  Barb.  409. 

8i  Jones,  Liens  (2nd  ed.)  §  42;  see  Close  v.  Gravel  Co.  (19")  156  Mo. 
App.  411. 

TPurcell  v.  Mather  (i860)  35  Ala.  570;  Cooper  v.  Douglass,  supra. 

8Thayer  v.  Kelly  (1855)  28  Vt.  19. 

'Bankruptcy  Act  (1898)  §  67d.  "Liens  given  or  accepted  in  good  faith 
*  *  *  and  for  a  present  consideration,  *  *  *  shall  *  *  *  not  be 
affected  by  this  Act." 

"Citizens  Loan  Assn.  v.  Boston  &  Maine  R.  R.  (1907)  196  Mass.  528; 
Mallin  v.  Wenham  (1904)  209  111.  252. 

nIn  re  West  (D.  C.  1904)  128  Fed.  205;  In  re  Home  Discount  Co. 
(D.  C.  1906)  147  Fed.  538;  Leitch  v.  Northern  Pac.  Ry.  (1905)  95  Minn.  35. 
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fusion  on  this  point  would  seem  to  result  from  the  failure  to  distin- 
guish between  the  effects  of  a  legal  and  an  equitable  assignment.  A 
legal  assignment  under  a  present  contract  vests  in  the  assignee  of 
unearned  wages  a  lien  which  will  survive  the  discharge,  while  an  equit- 
able assignment,  operating  as  an  executory  contract,  gives  no  lien  or 
property  right  in  the  wages  until  they  are  earned,12  with  the  result  that 
there  is  nothing  existent  to  survive. 

Where  the  assignor  is  a  public  officer  the  fear  that  such  individual 
would  not  put  forth  his  best  efforts  for  the  sovereign  has  caused  the 
overwhelming  weight  of  authority  to  hold  void  an  assignment  by  him 
of  his  unearned  wages.13  The  necessity  of  an  employee  rendering 
faithful  service  to  his  employer,  on  the  other  hand,  has  not  been  con- 
sidered of  great  enough  importance  to  deny  to  the  wage-earner,  on 
grounds  of  public  policy,  the  right  to  dispose  of  his  future  remunera- 
tion as  he  may  see  fit.14  The  distinction  between  legal  and  equitable 
assignments  should,  however,  be  strictly  observed,  so  that  the  right  to 
assign  unearned  wages  at  law  ought  properly  to  be  restricted  to  wages 
accruing  under  a  present  contract.  Accordingly,  the  recent  case  of 
Heller  v.  Lutz  (Mo.  1914)  164  S.  W.  123,  in  intimating  that  there 
can  be  no  assignment  at  law  in  absence  of  a  definite  contract  to 
employ,15  states  the  logical  rule. 

This  holding  was  not,  however,  essential  to  the  decision  of  the  case, 
because  of  the  state  statute  making  null  and  void  the  assignment  of 
all  wages,  salaries,  and  earnings  not  earned  at  the  date  of  the  assign- 
ment. The  court,  in  upholding  the  constitutionality  of  this  enact- 
ment, is  in  line  with  the  weight  of  recent  authority.  It  is  true  that  a 
similar  statute  in  Illinois  was  held  unconstitutional  as  being  subversive 
of  the  liberty  to  contract,  but  the  majority  of  the  court  in  that  case 
suggest  that  the  result  would  have  been  different  had  the  enactment 
been  limited  in  its  application  to  wage-earners,  basing  their  decision 
on  the  ground  that  the  broad  scope  of  the  statute  might  lead  to 
absurd  consequences  in  extending  its  protection  to  the  earners  of  large 
salaries.16  Since  this  decision,  the  Supreme  Court  of  the  United 
States17  and  various  state  courts  have  upheld  other  statutes  either 
regulating,18  or  denying  entirely,19  the  right  to  assign  future  wages. 
The  undoubted  wisdom  of  this  form  of  legislation  in  protecting  the 
ignorant  wage-earner  against  those  who  are  but  too  willing  to  take 
advantage  of  his  weaknesses  and  needs,  and  in  depriving  him  of  the 

12In  re  West,  supra. 

"Bliss  v.  Lawrence  (1874)  58  N.  Y.  442;  contra,  State  v.  Hastings 
(1862)  15  Wis.  *75;  cf.  Credit  Co.  v.  Townsend  (1908)  132  Mo.  App.  390. 
An  officer  may  assign  wages  already  due.  Roesch  v.  W.  B.  Worthen  Co. 
(1910)  95  Ark.  482. 

"Mallin  v.  Wenham,  supra;  but  see  Lehigh  Valley  R.  R.  v.  Woodring 
(1887)   116  Pa.  513- 

"Walker,  J.,  says  at  p.  125:  "A  present  employment  will  not  justify  the 
presumption  that  it  is  of  any  definite  duration  or  that  there  is  a  contract 
in  regard  to  the  same." 

"Massie  v.  Cessna  (1909)  239  111.  352. 

"Mutual  Loan  Co.  v.  Martell  (1911)  222  U.  S.  225. 

"Mutual  Loan  Co.  v.  Martell  (1909)  200  Mass.  482;  Thompson  v.  Erie 
R.  R.  (1912)  207  N.  Y.  171. 

"International  Text  Book  Co.  v.  Weissinger  (1902)  160  Ind.  349. 
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privilege  of  becoming  a  virual  slave  in  the  hands  of  his  assignee, 
clearly  outweighs  the  loss  of  the  laborer's  somewhat  unsubstantial 
liberty  to  contract. 


Materialman's  Liex  Recorded  After  Adjudication  rx  Bankruptcy 
Under  Amendment  of  1910. — Prior  to  the  amendment  of  1910  it  was 
the  general  rule  in  bankruptcy  law  that  the  trustee  acquired  only  the 
interest  and  title  of  the  bankrupt.1  Accordingly,  since  under  most 
of  the  recording  acts  the  bankrupt's  failure  to  record  a  chattel  mort- 
gage or  the  neglect  by  the  vendor  to  file  a  contract  of  conditional  sale 
did  not  render  the  transaction  void  as  between  the  original  parties, 
but  merely  postponed  their  rights  to  superior  claims,  it  was  valid  as 
against  the  trustee.2 

The  amendment  of  1910  to  §  47a(2)  was  obviously  enacted  to 
remedy  the  situation  created  by  the  decision  in  York  Manufacturing 
Co.  v.  Cassell.3  This  amendment,  as  to  all  property  in  the  custody 
cf  the  court,  gives  the  trustee  all  the  rights  of  a  hen  creditor,  and  as 
to  other  property  the  rights  of  a  judgment  creditor  with  execution 
returned  unsatisfied.4  It  has  been  held,  consecmently,  that  a  mortgage 
which  has  not  been  recorded  by  the  bankrupt  is  invalid  against  the 
trustee,5  and  the  same  is  true  of  a  contract  of  conditional  sale  which 
has  not  been  filed  by  the  vendor.6  But  even  under  the  amendment  it 
cannot  be  said  that  the  trustee  in  every  case  will  prevail  against  parties 
asserting  such  claims  unless  the  law  of  the  State  where  the  case  arises 
vests  the  creditor  with  a  superior  equity,7   and  this  evidently  must 

*3  Remington,  Bankruptcy,  283;  see  Atchison,  T.  &  S.  F.  Ry.  v.  Hurley 
(C.  C.  A.  1907)  153  Fed.  503,  affirmed  (1909)  213  U.  S.  126.  There  is  some 
authority,  however,  for  the  proposition  that  the  filing  of  a  petition  in  bank- 
ruptcy is  in  effect  an  attachment  on  the  bankrupt's  property.  See  Mueller  v. 
Nugent  (1902)  18 \  U.  S.  1.  An  exception  to  the  rule,  of  course,  is  where 
special  provisions  in  the  Act  expressly  give  the  trustee  better  rights.  The 
provision  in  §  70e,  for  example,  gives  the  trustee  the  right  to  avoid  any 
transfer,  such  as  a  preference  or  unrecorded  mortgage,  which  any  creditor 
could  have  avoided.  See  Fourth  St.  Nat.  Bank  v.  Millbourne  Mills 
(C.  C.  A.  1909)  172  Fed.  177. 

"Crucible  Steel  Co.  v.  Holt  (C.  C.  A.  1909)  174  Fed.  127  (Chattel  mort- 
gage) ;  Hewit  v.  Berlin  Machine  Works  (1904)  194  U-  S.  296;  In  re  Great 
Western  Mfg.  Co.  (C.  C.  A.  1907)  152  Fed.  123;  but  see  Chesapeake  Shoe 
Co.  v.  Seldner  (C.  C.  A.  1903)  122  Fed.  593,  which  proceeds  on  the  theory 
that  the  trustee  represents  the  creditors,  who,  from  the  date  of  the  filing 
of  the  petition  in  bankruptcy,  are  in  effect  attaching  creditors.  (Conditional 
sales.) 

3  (1906)  201  U.  S.  344.  This  decision  crystallized  the  doctrine  that,  where 
as  between  the  original  parties  a  transaction  was  valid,  the  trustee  was 
vested  with  no  better  rights  than  the  bankrupt. 

'Bankruptcy  Act,  §  47a  (2),  as  amended  1910;  Black,  Bankruptcy,  819. 

'In  re  Hammond  (D.  C.  191 1 )  188  Fed.  1020;  see  13  Columbia  Law  Rev. 
539- 

'In  re  Bazemore  (D.  C.  191 1)  189  Fed.  236;  In  re  Williamsburg  Knitting 
Mill  (D.  C.  191 1)  190  Fed.  871. 

'This  was  an  acknowledged  principle  even  before  the  passage  of  the 
amendment  of  1910.  See  Chesapeake  Shoe  Co.  V.  Seldner,  supra;  In  re 
Burke   (D.  C.  1909)    168  Fed.  994. 
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depend  upon  the  construction  placed  by  the  state  court  upon  its  own 
law.8 

In  the  recent  case  of  Hildreth  Granite  Co.  v.  City  of  Watervliet 
(App.  Div.  1914)  146  N.  Y.  Supp.  449,  it  appeared  that  a  materialman, 
working  under  the  bankrupt  as  sub-contractor,  supplied  materials  to 
the  defendant  and  filed  his  claim  for  a  lien  two  days  after  the  adjudi- 
cation in  bankruptcy  of  the  contractor;  this  section  as  amended  was 
invoked  by  the  trustee  in  bankruptcy  to  no  avail.  Heretofore  the 
decisions  seem  to  have  taken  the  same  position,0  but  it  was  urged  that 
the  amendment  of  1910  had  changed  the  law  so  as  to  make  such  a 
lien  void.  The  argument  was  advanced  that  upon  adjudication  in 
bankruptcy  the  trustee  takes  with  the  equity  of  a  creditor  with  a  lien 
and  that  in  this  case  the  trustee's  lien  was  prior  in  time  to  that  of  the 
materialman.10  In  New  York,  the  lien  law  provides  merely  that  "a 
contractor,  sub-contractor,  *  *  *  shall  have  a  lien  *  *  *  from 
the  time  of  filing  a  notice  of  such  lien  as  prescribed."11  If  the  lien  is 
effected  by  the  filing  itself,  then  it  might  well  be  argued  that  the  trustee 
in  bankruptcy  takes  with  the  superior  equity.  But  if  this  is  to  be  con- 
strued as  such  statutes  usually  are,  that  the  lien  was  created  upon  the 
furnishing  of  the  materials  or  labor  by  the  mechanic,12  and  that  the 
requirement  of  filing  is  merely  to  protect  against  subsequent  equities, 
then  the  conclusion  cannot  be  avoided  that  the  trustee,  who  takes  a 
lien  subsequent  in  time  to  that  of  the  materialman,  has  the  inferior 
equity.  There  is  nothing  in  the  New  York  Lien  Law,  moreover, 
which  indicates  that  a  failure  to  record  makes  such  a  lien  void  per  se 
as  to  creditors  of  any  kind;  and  this  fortifies  the  conclusion  reached, 
since  the  question  properly  resolves  itself  into  a  determination  as  to 
just  where  the  prior  equity  lies. 

It  has  been  seen,  furthermore,  that  the  amendment  of  1910  makes 
special  provision  for  a  case  where  the  goods  are  not  within  the  custody 
of  the  court.  It  seems  that  the  legislative  intent  was  to  include  within 
the  classification  of  property  in  the  custody  of  the  court  only  tangible 
property  such  as  could  be  levied  upon  by  judicial  process.13  For  the 
question  arises  in  cases  of  property  without  the  custody  of  the  court 
only  because  the  trustee  in  bankruptcy  asserts  a  claim,  a  chose  in 
action,  against  such  property;  and,  if  this  claim  were  to  be  considered 
property  within  the  possession  of  the  court  so  as  to  place  the  property 

sSee  i  Loveland,  Bankruptcy  (4th  ed.)  §§  441,  442.  In  this  connection 
it  is  interesting  to  note  that  in  a  case  arising  in  New  York,  the  court  held 
that  the  mortgagee  under  an  unrecorded  mortgage  had  a  superior  claim  to 
the  trustee  in  bankruptcy,  In  re  New  York  Economical  Printing  Co.  (C.  C. 
A.  1901)  no  Fed.  514;  but  later,  the  Court  of  Appeals,  in  Skilton  v. 
Codington  (1906)  185  N.  Y.  80,  held  that  the  former  case  had  misconceived 
the  law  in  New  York.  The  federal  court  then  changed  its  position  accord- 
ingly.   In  re  Gerstman  (C.  C.  A.  1907)   157  Fed.  549. 

"In  re  Georgia  Handle  Co.  (C.  C.  A.  1901)  109  Fed.  632;  In  re  Lilling- 
ton  Lumber  Co.  (D.  C.  1904)   132  Fed.  886. 

10In  a  somewhat  similar  case  decided  after  the  enactment  of  the  amend- 
ment of  1910,  the  same  result  as  in  the  principal  case  was  reached  and  no 
reference  was  made  to  §  47a (2).  In  re  McAllister-Newgord  Co.  (D.  C. 
1912)   193  Fed.  265. 

"New  York  Lien  Law,  §  3. 

12See  In  re  Georgia  Handle  Co.,  supra;  In  re  West  Norfolk  Lumber  Co. 
(D.   C.   1902)    112  Fed.   759. 

"Cf.  In  re  Farrell  (C.  C.  A.  1912)  201  Fed.  338. 
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itself  for  the  purposes  of  the  amendment  within  the  custody  of  the 
court,  it  would  seem  that  scarcely  an  instance  could  arise  under  the 
operation  of  such  a  rule  where  such  a  thing  as  property  not  within  the 
custody  of  the  court  would  exist.  That  such  would  be  the  result  is 
adequately  illustrated  in  the  application  of  this  theory  to  the  principal 
case,  where  the  property  was  in  the  possession  of  a  third  person,  the 
defendant,  and  the  bankrupt,  as  well  as  the  plaintiff,  had  merely  a 
claim  against  it.  Clearly  then,  since  the  amendment  gives  the  trustee 
in  such  a  case  only  the  interest  of  a  judgment  creditor  with  execution 
returned  unsatisfied,  the  plaintiff's  lien  should  prevail. 


Statutory  Liability  of  Stockholders  for  Interest. — It  has  been 
frequently  stated  that,  as  a  general  rule,  after  the  property  of  an  in- 
solvent corporation  has  passed  into  the  hands  of  a  receiver,  interest  is 
no  longer  allowed  to  accrue  on  the  claims  against  the  fund.1  The 
truth  of  this  statement  is  not  due  to  the  obligations  having  in  any  way 
lost  their  interest-bearing  quality,  but  results  from  the  purely  prac- 
tical consideration  that  in  the  case  of  receiverships  the  assets  usually 
are  inadequate  to  satisfy  all  claims.  As  was  recently  pointed  out  by 
the  Supreme  Court,2  it  would  be  manifestly  absurd  to  contemplate  that 
by  securing  the  appointment  of  a  receiver,  the  debtor  or  trustee  could 
stop  the  running  of  interest  on  claims  of  the  highest  dignity.  Of 
course,  interest  will  never  be  computed  on  preferred  claims  to  the 
prejudice  of  the  claims  of  unpreferred  creditors,3  and  indeed,  whenever 
the  funds  are  insufficient,  it  will  not  be  allowed  to  accrue  after  the 
property  passes  in  custodiam  legis.*  On  the  other  hand,  it  is  equally 
well  recognized  that  where  the  assets  of  an  insolvent  corporation, 
either  through  good  fortune  or  good  management,  prove  ample  to  meet 
all  its  obligations  in  full,  interest  as  well  as  principal  will  be  paid.5 

It  is  quite  obvious  that  where  the  statutory  liability  of  the  stock- 
holders of  a  corporation  is  unlimited,  each  being  bound  to  pay  his  pro- 
portionate share  of  the  entire  corporate  debt,  their  liability  is  com- 
mensurate with  that  of  the  corporation,  and  hence  properly  includes 
interest,  which  merely  compensates  creditors  for  unjust  delay  and  is 
as  much  a  part  of  the  debt  as  the  principal  itself.6  Furthermore,  as 
was  held  in  the  recent  case  of  Lamar  v.  Taylor  (Ga.  1914)  80  S.  E. 
1085,  even  where  the  liability  of  the  stockholders  is  limited  to  a  fixed 
amount,  interest  will  be  added  to  the  principal  of  the  debt  provided 
that  the  total  does  not  exceed  the  statutory  limit.  In  two  decisions 
which  are  frequently  cited  as  being  in  conflict  with  this  doctrine,  the 
view  was  expressed  that  the  shareholder's  liability  did  not  properly  ex- 

^homas  v.  Western  Car  Co.  (1893)  149  U.  S.  95;  Tredegar  Co.  v. 
Seaboard  Air  Line  Ry.  (C.  C.  A.  1910)   183  Fed.  289. 

2American  Iron  &  Steel  Mfg.  Co.  v.  Seaboard  Air  Line  Ry.  (Supreme 
Court,  Oct.  Term,  1914)  No.  233.     Not  yet  reported. 

3See  3  Columbia  Law  Rev.   120. 

4N.  Y.  Security  &  Trust  Co.  v.  Lombard  Investment  Co.  (C.  C.  1896) 
73    Fed.    537- 

5See  12  Columbia  Law  Rev.  268;  American  Iron  &  Steel  Mfg.  Co.  v. 
Seaboard  Air  Line  Ry.,  supra. 

"Zang  v.  Wyant  (1898)  25  Colo.  551 ;  Wells,  Fargo  &  Co.  v.  Enright 
(1900)   127  Cal.  669. 
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tend  to  interest;7  but  these  apparent  exceptions  arose  under  a  peculiar 
statute,  which  provided  not  for  the  payment  of  all  corporate  debts,  but 
for  the  redemption  of  unpaid  corporate  bills  at  par,  and  hence  could 
not  be  fairly  construed  to  contemplate  interest,  of  which  no  mention 
was  made.8  The  rule  laid  down  in  Lamar  v.  Taylor  seems,  therefore, 
to  stand  unchallenged,  and  is  certainly  supported  by  an  overwhelming 
preponderance  of  judicial  opinion.9 

Moreover,  where  a  stockholder  refuses  to  pay  on  demand  and  causes 
a  creditor  delay  in  enforcing  his  rights,  it  is  held  in  most  jurisdictions 
that  interest  will  run  on  the  claim  against  the  shareholder,  even  though 
this  results  in  increasing  his  total  liability  beyond  the  amount  fixed 
by  law.10  Several  courts  have  denied  this  principle  on  the  ground  that 
the  liability  of  the  stockholders  is  to  be  sought  in  the  statute  alone, 
and  the  latter  must  be  strictly  construed.11  On  the  other  hand,  the 
rule  that  when  a  stockholder  contests  the  creditors'  claims  interest  will 
accrue  on  the  amount  of  his  obligation  from  the  date  of  the  commence- 
ment of  the  action  against  him,12  or  in  the  case  of  national  banks 
from  the  date  fixed  for  payment  by  the  Comptroller  of  the  Currency,13 
or,  in  short,  from  the  moment  the  liability  becomes  liquidated,14  seems 
only  just  and  reasonable.  If  the  stockholder  pays  his  liability  as  soon 
as  the  amount  thereof  is  ascertained,  he  obtains  a  complete  discharge;15 
and  interest,  even  when  it  is  in  excess  of  the  fixed  limit,  is  imposed 
solely  in  order  to  compensate  the  creditors  for  the  loss  of  the  use  of 
their  money.16  It  would  seem,  therefore,  that  the  statutes  imposing 
this  liability  are  of  a  compensatory  rather  than  of  a  penal  nature,  and 
consequently  may  be  broadly  construed. 


Admission  of  Dying  Declarations. — Dying  declarations  were  ad- 
mitted originally  in  all  cases,  civil  or  otherwise;  there  was  even  no 
distinction  made  between  different  kinds  of  criminal  actions.1  Their 
admission  is  not  considered  to  be  in  conflict  with  the  general  rule  of  evi- 
dence which  excludes  all  hearsay  except  where  the  necessity  of  the  case 
demands  better  evidence  or  where  the  particular  circumstances  are  such 

'Crease  v.  Babcock  (Mass.  1845)  10  Mete.  525,  568;  Grew  v.  Breed 
(Mass.  1845)   10  Mete.  569,  577. 

sSee  note  to  Flynn  v.  American  Banking  &  Trust  Co.  (Me.  1908)  19 
L.  R.  A.  [n.  s.]  428,  430. 

"Richmond  v.  Irons  (1887)  121  U.  S.  27,  63;  Wheeler  v.  Millar  (1882)  90 
N.  Y.  353;  Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Co.  (1903) 
64  N.  J.  Eq.  521. 

"4  Thompson,  Corporations  (2nd  ed.)  §  4849;  Burr  v.  Wilcox  (i860) 
22  N.  Y.  551;  Mason  v.  Alexander  (1886)  44  Oh.  St.  318,  336;  Millisack  v. 
Moore  (1898)  76  Mo.  App.  528. 

"Cole  v.  Butler  (1857)  43  Me.  401;  Sackett's  Harbour  Bank  v.  Blake 
(S.  C.  1851)  3  Rich.  Eq.  225;  Adams  v.  Clark  (1906)  36  Colo.  65;  Munger 
v.  Jacobsen   (1881)   99  111.  349. 

12Ramsden  v.  Keene  Bank  (C.  C.  A.  1912)  198  Fed.  807;  Handy  v. 
Draper  (1882)  89  N.  Y.  334. 

"Casey  v.  Galli  (1876)  94  U.  S.  673. 

"See  Nat.  Commercial  Bank  v.  McDonnell  (1890)  92  Ala.  387. 

Mi  Cook,  Corporations  (6th  ed.)  §  225  (d)'. 

'•See  Brainard  v.  Jones  (1858)  19  N.  Y.  35. 

*i  Greenleaf,  Evidence,  §  156a;  2  Wigmore,  Evidence,  §  1431. 
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as  to  afford  a  presumption  that  the  hearsay  evidence  is  true.2^  They 
were  received  it  seems  from  necessity,  to  prevent  a  failure  of  justice, 
on  the  theory,  founded  on  religious  belief,  that  a  d:-'ing  man  would 
speak  the  truth.3  In  the  minds  of  the  common  law  judges,  an  oath 
received  its  sanction  because  of  the  practically  universal  belief  in  a 
system  of  future  rewards  and  punishments,  and  this  belief  was  a  neces- 
sary qualification  to  testifying.  "Whenever  it  appeared  that  a  person 
was  without  a  sense  of  accountability  due  to  a  defect  of  religious 
sentiment,  whether  from  infidelity  or  tender  age  or  imbecility,  he  was 
incompetent  to  testify,  and  his  dying  declarations  were  similarly  in- 
admissible.4 It  was  also  necessary  that  the  declarant  be  at  the 
time  under  a  fixed  conviction  that  death  was  impending  and  certain 
to  follow  immediately,5  and  that  the  declaration  be  made  under  such 
circumstances  as  to  exclude  any  supposition  that  it  was  actuated  by 
malice,  revenge,  or  any  other  motive  which  would  tend  to  a  misrepre- 
sentation of  the  facts.6 

By  the  modern  limitations  upon  the  rule,  declarations  made  in 
orticulo  mortis  are  inadmissible  either  in  civil  or  criminal  actions, 
with  the  single  exception  of  cases  of  homicide  where  the  death  of  the 
declarant  is  the  subject  of  the  charge,7  and  in  some  jurisdictions  where 
the  declarant  was  killed  by  the  same  act  which  caused  the  death  under 
investigation.8  The  soundness  of  this  modern  limitation,  however, 
has  been  questioned  by  learned  writers,  and  although  some  lend  sup- 
port to  abrogating  the  rule  even  in  criminal  actions,  others  favor 
extending  it  to  every  action.  The  recent  case  of  Thurston  v.  Fritz 
(Kan.  1914)  138  Pac.  625,  follows  this  latter  tendency,  and  the  court 
of  its  own  accord,  not  guided  by  any  statute,  refused  to  confine  the 
admission  of  dying  declarations  to  criminal  cases. 

The  view  that  dying  declarations  should  be  denied  admission  in  any 
form  rests  principally  upon  the  assumption  that  growing  disbelief  and 
changes  in  religious  teachings  rob  the  obligation  to  veracity  of  most 
of  the  strength  it  had,9  and  that,  therefore,  dying  declarations  should 

'See  Westfield  v.  Warren  (1824)  8  N.  J.  L.  306,  309;  Cornelius  v.  State 
(1852)  12  Ark.  *782,  *8o4;  South-West  School  District  v.  Williams  (1881) 
48  Conn.  504.  It  is  well  settled  that  the  admission  in  evidence  of  dying 
declarations  is  not  an  infringement  upon  the  constitutional  right  of  the 
accused  to  be  confronted  by  a  witness  testifying  against  him.  People  v. 
Corey  (1898)  157  N.  Y.  332;  Green  v.  State  (1880)  66  Ala.  40. 

*4  Chamberlayne,  Evidence,  §  2815. 

4Rex  v.  Pike  (1829)  3  C.  &  P.  508;  see  State  V.  Elliott  (1877)  45  la. 
486. 

'State  v.  Knoll  (1904)  69  Kan.  767;  Collins  v.  People  (1902)  194  111. 
506. 

"Tracy  v.  People  (1880)  97  111.  ior.  The  obvious  distinction  between 
statements  as  part  of  the  res  gestae  and  dying  declarations  should  be  kept 
in  mind.    Cf.  Healy  v.  People  (1806)   163  111.  372. 

T4  Chamberlayne,  Evidence.  §§  2823,  2825 ;  see  exhaustive  note  to  Worth- 
ington  v.  State  (Md.  1001)  56  L.  R.  A.  353-  The  declaration  must  con- 
cern facts  leading  up  to  or  causing  the  injurious  acts  which  resulted  in  the 
declarant's  death.  People  v.  Smith  (1902)  172  N.  Y.  210,  242;  State  v. 
O'Shea  (1899)   60  Kan.  772. 

"n  Columbia  Law  Rev.  375. 

'4  Chamberlayne,  Evidence,  §  2819;  see  article  by  Wilbur  Larremore  in 
41  American  Law  Rev.  660. 
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not  have  equal  weight  at  least  with  the  testimony  of  an  unimpeached 
witness,  and  should  be  received  with  great  caution,  if  at  all.10  Accord- 
ingly, many  States  have  provided  by  statute  that  the  religious  sanc- 
tion, while  still  material  in  determining  the  weight  and  effect  to  be 
given,  shall  no  longer  be  a  condition  to  its  admission.11  It  is  also 
urged  that  not  only  are  dying  declarations  not  spontaneous  outcries 
and  not  likely  to  express  an  honest  belief  as  to  what  happened  at  the 
moment,  but  they  are  statements  usually  made  after  ample  reflection, 
colored  and  perhaps  innocently  exaggerated  by  an  overwrought  condi- 
tion of  the  mind.  A  supposed  lack  of  administrative  necessity  in 
other  cases  and  a  distrust  of  the  probative  force  of  the  dying  declara- 
tion led  to  restricting  the  rule  to  homicide  cases  only.12 

On  the  other  hand,  there  are  very  cogent  reasons  in  favor  of  ex- 
tending the  admission  of  dying  declarations  to  all  classes  of  cases. 
The  fear  of  impending  death  would  seem  to  be  a  very  powerful  incen- 
tive to  truth,13  whether  the  theory  of  admission  rests  upon  religion 
or  upon  a  physical  revulsion  experienced  at  the  time  of  death.  Even 
if  it  be  true  that  necessity  is  the  only  ground  for  their  admission 
to-day,14  it  certainly  seems  that  the  modern  rule  rests  upon  an  illogical 
assumption  that  it  is  not  as  important  to  punish  robberies  and  other 
crimes  as  homicides.15  The  fear  that  skepticism  will  in  some  cases 
render  the  statements  unreliable  could  very  well  be  taken  into  account 
by  the  jury  in  weighing  the  full  effect  to  be  given  to  each  declaration.18 


Regulation  of  Rates  of  Public  Service  Corporations. — It  is  no 
longer  a  matter  of  dispute  that  the  establishment  of  reasonable  rates 
is  a  function  of  the  legislature  rather  than  of  the  judiciary1  whether 
the  rates  are  prescribed  directly  or  through  commissions,2  and  that 
their  constitutionality  under  the  due  process  of  law  clause  of  the 
Fourteenth  Amendment  is  subject  to  review  by  the  courts.3  This 
power  was  recognized  as  the  economic  substitute  for  competition  in  an 
ancient  rule  of  the  common  law  which  declared  that  a  person  engaged 

10See  41  American  Law  Rev.,  supra;  Pyle  v.  State  (1908)  4  Ga.  App. 
811. 

"See  People  v.  Sanford  (1872)  43  Cal.  29;  State  v.  Elliott,  supra;  State 
v.  Ah  Lee  (1880)  8  Ore.  214. 

12See  41   American  Law  Rev.,  supra. 

"Parker  v.  State   (1909)   165  Ala.  1;  Hill  v.  State  (1871)  41  Ga.  484. 

"State  v.  Knoll,  supra;  4  Chamberlayne,  Evidence,  §  2812. 

152  Wigmore,  Evidence,  §  1436. 

18See  Rhea  v.  State  (1912)  104  Ark.  162;  Nesbit  v.  State  (1871)  43 
Ga.  238. 

'See  Janvrin,  Petitioner  (1899)  174  Mass.  514,  517;  Interstate  Commerce 
Commission  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.   (1896)    167  U.  S.  479,  499- 

2Although  the  exercise  of  this  power  by  commissions  is  in  the  nature  of 
legislation,  it  has  been  regarded  as  merely  a  delegation  of  discretionary 
authority  to  be  exercised  under  an  existing  law,  and  is  not,  therefore,  in 
conflict  with  the  principles  of  American  government.  State  v.  Chicago, 
M.  &  St.  P.  Ry.  (1888)  38  Minn.  281;  see  Knoxville  v.  Water  Co.  (1908) 
212  U.  S.  1. 

'Chicago,  M.  &  St.  P.  Ry.  v.  Minnesota  (1890)  134  U.  S.  418;  The 
Minnesota  Rate  Cases  (1912)  230  U.  S.  352. 
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in  a  public  employment  was  entitled  to  receive  only  a  reasonable  com- 
pensation for  each  separate  service.4  Although  the  courts  have  experi- 
enced difficulty  enough  in  deciding  what  may  be  considered  a  fair 
return,  the  problem  of  finding  the  value  upon  which  this  return  is  to 
be  based  is  even  more  complex.5  One  of  the  causes  of  the  confusion 
is  the  logical  difficulty  of  adverting  to  the  true,  i.  e.,  the  market  value 
of  the  concern,  because  that  value  is  determined  by  the  earning  capac- 
ity,6 which  in  turn  depends  somewhat  upon  the  rates  charged.7  Thus 
it  is  apparent  that  the  methods  of  valuation  in  condemnation  proceed- 
ings or  in  finding  taxing  value  are  of  little  or  no  use,8  and  that  the 
valuation  for  rate-making  purposes,  to  a  certain  extent  at  least,  must 
be  purely  speculative.  There  are,  however,  two  principal  theories  as 
to  the  manner  in  which  this  value  can  be  substantially  determined,  (1) 
the  actual  investment,9  and  (2)  the  present  value.10  The  latter,  which 
means  practically  the  cost  of  physical  reproduction  less  depreciation 
and  plus  going-concern  value,11  has  received  more  judicial  sanction, 
although  the  initial  cost  has  also  been  regarded  as  of  materiality  in 
determining  the  reproductive  cost.12  The  Supreme  Court,  while  dis- 
playing a  distinct  inclination  to  favor  the  reproduction  test,13  has 
never  undertaken  the  well-nigh  impossible  task  of  formulating  any 
hard  and  fast  rule,  but  has  been  content  to  enumerate  the  elements  to 
be  considered  without  attempting  to  indicate  the  ratio  of  their  im- 
portance. 

Under  the  present  value  test,  the  unearned  increment  accrues  in 
favor  of  the  public  utility,  and  is  necessarily  considered  in  appraising 

4See  Allnutt  v.  Inglis  (1810)  12  East  *527;  Mobile  v.  Yuille  (1841)  3 
Ala.  140. 

5See  13  Columbia  Law  Rev.  567,  for  a  discussion  of  the  difficulties  which 
attend  the  valuation  of  railroads  for  the  purposes  of  rate-regulation. 

"13  Columbia  Law  Rev.,  supra,  p.  585. 

'See  Montgomery  Co.  v.  Bridge  Co.  (1885)  no  Pa.  54.  Nevertheless, 
the  Supreme  Court  has  considered  the  "probable  earning  capacity  under 
particular  rates"  as  one  of  the  elements  in  determining  the  value  of  the 
business  for  rate-making  purposes.  Smyth  v.  Ames  (1897)  169  U.  S.  466; 
The  Minnesota  Rate  Cases,  supra,  pp.  434,  435,  455. 

sSee  Willcox  v.  Consolidated  Gas  Co.  (1908)  212  U.  S.  19,  SI  J  Spring 
Valley  Water  Co.  v.  San  Francisco  (C.  C.  1908)  165  Fed.  667,  696;  but 
see  State  v.  Savage  (1902)  65  Neb.  714,  755,  in  which  the  court  stated  that 
there  may  be  but  one  true  value  for  rate-making  or  taxing  purposes. 

"Beale  &  Wyman,  Railroad  Rate  Regulation,  §  338;  see  Advances  in 
Rates — Western  Case   (1911)  20  Int.  Com.  Rep.  307. 

10The  Minnesota  Rate  Cases,  supra;  San  Diego  Land  &  Town  Co.  v. 
Jasper  (1903)  189  U.  S.  439;  Steenerson  v.  Great  Northern  Ry.  (1897) 
69  Minn.  353. 

"See  13  Columbia  Law  Rev.  730. 

"Smyth  v.  Ames,  supra;  Knoxville  v.  Water  Co..  supra;  San  Diego 
Water  Co.  v.  San  Diego  (1897)  118  Cal.  556,  588.  Although  the  actual 
investment  test  seems  more  in  accord  with  the  underlying  principles  of  rate- 
regulation,  Whitten,  Valuation  of  Public  Service  Corporations,  §  96,  the 
harshness  of  inflicting  such  great  losses  upon  stockholders  who  have  pur- 
chased at  a  value  above  par,  cf.  In  re  Advance  of  Freight  Rates — Eastern 
Case  (1911)  20  Int.  Com.  Rep.  257,  has  militated  against  its  adoption. 

"Knoxville  v.  Water  Co.,  supra;  The  Minnesota  Rate  Cases,  supra. 
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the  value  of  its  property.14  While  this  increment  is  usually  an  in- 
crease in  land  value,  it  is  apparent  that  a  corresponding  increase  in 
the  value  due  to  any  other  similar  appreciation  should  be  classified 
in  the  same  way.  In  the  recent  case,  however,  of  People  ex  rel.  Kings 
County  Lighting  Co.  v.  Willcox  (1914)  210  N.  Y.  479,  the  contention  of 
the  plaintiff  gas  company  that  the  value  of  its  property  was  increased  by 
reason  of  the  paving  of  the  streets  above  the  gas  mains,  and  that  this 
increased  value  should  be  considered  in  regulating  its  rates,  was  rejected. 
In  reaching  this  conclusion,  the  court  seems  to  have  been  moved  prin- 
cipally by  considerations  of  public  interest,  and  held  that,  since  the 
company  did  not  own  the  improvement  and  had  not  brought  it  about  by 
its  own  labor,  it  was  not  entitled  to  charge  increased  rates  because 
of  the  benefit  conferred  at  public  expense.15  The  decision  puts 
a  decided  limitation  upon  the  unearned  increment  theory,  and  conse- 
quently upon  the  reproduction  test;  but  the  limitation  of  the  rule  is  a 
very  reasonable  one,  and  the  result  reached  is  eminently  satisfactory 
from  a  practical  standpoint  as  fair,  both  to  the  public  and  to  the 
company. 


Accretion  of  Capital  as  a  Basis  for  Dividends. — A  stock  corpora- 
tion is  required  by  law  to  fix  an  arbitrary  sum  as  its  par  value  capital 
stock;1  if  its  total  assets  exceed  this  sum,  the  excess  is  surplus.2  Since 
it  is  manifestly  impossible,  as  well  as  unnecessary,  to  trace  the  exact 
items  which  constitute  a  surplus,  their  designation  is  left  to  the  dis- 
cretion of  the  directors.3  They  are  free  to  deal  with  all  the  assets  of 
the  company,  in  deciding  what  shall  be  treated  as  capital  stock  and 
what  as  surplus,  regardless  of  whether  the  source  was  consideration 
for  stock,  direct  earnings  of  the  enterprise,  increase  in  the  market  value 
of  property,  or  a  loan.4  Until  so  designated,  the  excess  is  in  legal 
contemplation  simply  income.  When  the  directors  have  classified  the 
total  assets,  they  may  at  regular  intervals5  appropriate  the  surplus 
which  appears,  for  any  proper  corporate  purpose.    After  the  usual  book 

"See  Willcox  v.  Consolidated  Gas  Co.,  supra;  Shepard  v.  Northern  Pac. 
Ry.  (C.  C.  191 1)  184  Fed.  765,  806. 

"See  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids  (1009)  144  la.  426, 
affirmed  in  223  U.  S.  655,  in  which  a  question  similar  to  that  in  the  prin- 
cipal case  was  disposed  of  in  the  same  way,  but  where  it  also  appeared  that 
there  were  unpaved  alleys  in  the  vicinity  which  could  have  been  utilized 
for  gas  mains. 

*The  requirement  that  capital  must  be  paid  up  in  full  implies  that  a 
sum  must  be  named.    See  N.  Y.  Stock  Corporation  Law  (1909)  §§  50,  65. 

'Williams  v.  Western  Union  Tel.  Co.  (1883)  93  N.  Y.  162;  Barry  v. 
Merchants'  Exchange  Co.  (N.  Y.  1844)  1  Sandf.  Ch.  280,  307.  Before 
finding  a  surplus,  however,  it  is  not  necessary  to  make  up  permanent 
capital  which  has  been  lost,  Verner  v.  General,  etc.  Trust,  L.  R.  [1894] 
2  Ch.  239,  or  sunk  in  a  wasting  property.  Lee  v.  Neuchatel  Asphalte  Co., 
L.  R.  [1889]  41  Ch.  1. 

s2  Cook,  Corporations  (6th  ed)  §  545. 

4See  Mackintosh  v.  Flint  &  P.  M.  R.  R.  (C.  C.  1888)  34  Fed.  582,  604; 
see  Lubbock  v.  British  Bank  of  South  America,  L.  R.  [1892]  2  Ch.  198. 

"Foster  v.  New  Trinidad,  etc.  Asphalt  Co.,  L-  R.  [1901]  1  Ch.  208. 
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accounts  have  been  written  off,6  the  remainder  may  be  invested  either 
in  the  original  corporation1  or  in  other  properties;8  it  may  also  be 
called  profit  and  made  the  basis  of  a  dividend,  payable  to  the  stock- 
holders9 according  to  their  contracts.10 

Upon  dissolution  of  the  corporation,  the  total  assets  must  be  divided, 
first  among  the  creditors  and  the  remainder  among  the  stockholders,  as 
provided  by  the  contract,  or,  if  that  be  silent,  by  law.11  When  the 
business  actually  ceases,  the  power  to  declare  a  dividend  fails;  and 
since  no  one  has  a  vested  right  in  a  dividend  until  it  is  declared,12  it 
follows  that  no  equity  in  dissolution  proceedings  can  be  inferred  from 
a  contract  for  sharing  dividends  which  applies  only  while  the  concern 
is  "going".13  The  converse  must  also  be  true,  that  while  the  concern 
is  "•going",  no  equity  can  be  inferred  from  the  expected  division  of 
assets  upon  dissolution. 

In  the  recent  case  of  Equitable  Life  Insurance  Co.  v.  Union  Pacific 
R.  R.  (N.  Y.  Supreme  Ct.,  Equity  Term,  April  7,  1914),  not  yet  re- 
ported,14 the  railroad,  having  an  extraordinary  surplus  of  $80,000,000 
resulting  in  part  from  profitable  transactions  involving  stock  of  other 
railroads  and  in  part  from  the  conversion  of  certain  bonds  into  stock 
at  a  premium,15  declared  a  special  dividend16  which  went  exclusively  to 
the  common  stockholders,  since  the  preferred  stockholders  had  already 
received  the  four  per  cent  ''and  no  more"  guaranteed  them.  The  plain- 
tiff, a  preferred  stockholder,  while  admitting  the  correctness  of  this 
proceeding  if  the  surplus  so  divided  were  ordinary  profit,  contended 
that  the  unusual  sources  of  this  particular  surplus  deprived  it  of  that 
character  and  made  it  '"accretion  of  capital",   Corpus  of  the  capital 

6Such  as  depreciation,  interest  on  debt,  and  losses.  2  Cook,  Corpora- 
tions (6th  ed.)  §  546. 

7\Villiams  v.  Western  Union  Tel.  Co.,  supra,  p.  188. 

sBurland  v.  Earle,  L.  R.  [1902]  A.  C.  83,  95.  The  amount  remains,  of 
course,  undivided  profit. 

The  contract  usually  provides  that  dividends  shall  be  paid  only 
out  of  profits.  See  Bond  v.  Barrow  Haematite  Steel  Co.,  L.  R.  [1902]  1 
Ch.  353.  The  law,  less  exactingly,  merely  prohibits  their  payment  out 
of  capital  stock.     See   N.   Y.   Stock  Corporation   Law    (1909)    §  28. 

"Hackett  v.  Northern  Pac.  Ry.  (C.  C.  1905)  140  Fed.  717. 

"Ordinarily  the  stockholders  of  all  classes  share  equally  according  to 
the  face  value  of  their  shares.  Re  Bridgewater  Navigation  Co.,  L.  R. 
[1891]  14  A.  C.  525.  By  statute,  preferred  stockholders  are  sometimes 
preferred  in  the  distribution  of  assets  up  to  the  face  value  of  their 
shares;  all  that  remains  then  goes  to  the  common  stock.  McGregor  v. 
Home  Insurance  Co.   (1880)  33  N.  J.  Eq.  181. 

u2  Cook,  Corporations  (6th  ed.)  §  534- 

"Griffith  v.  Paget,  L.  R.   [1877]  6  Ch.  Div.  511- 

"Affirmed  unanimously  by  the  Appellate  Division,  First  Dept.  51  N.  Y. 
L-  J-  457- 

"The  product  of  a  bond  sale  is  not  necessarily  part  of  the  capital 
stock  of  the  enterprise.  Consequently,  if  the  bondholders  by  their  own 
act  reduce  the  company's  liability  on  the  bonds,  the  difference  between  the 
two  sums  is  clear  gain. 

"Although  a  large  part  of  this  dividend  was  payable  in  stock  of  the 
Baltimore  &  Ohio  Railroad,  it  was  not  technically  a  "stock  dividend*',  but 
a  distribution  of  property.     See  2  Cook,  Corporations  (6th  ed.)   §  536. 
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stock,  to  whose  distribution  the  rules  of  dissolution  must  apply.17  The 
court,  in  denying  him  relief,  was  clearly  right;  for  the  source  of  a 
surplus  is  immaterial.  Apart  from  the  fact  that  a  threefold  division  of 
assets  into  capital  stock,  accretion  of  capital  stock,  and  surplus,  is 
unknown  in  the  business  world,  the  assets  here  under  consideration 
can  logically  be  classified  as  surplus  under  the  ordinary  rules,  and,  in 
the  absence  of  fraud  or  faulty  bookkeeping,  may  be  properly  available 
for  dividends. 

"This  same  contention  was  advanced  without  success  in  Lubbock  v. 
British  Bank,  supra.  No  analogy  with  the  division  of  special  dividends 
between  life  tenant  and  remainderman  can  be  assistance  here,  since  those 
cases  turn  either  on  the  intent  or  on  the  date  of  death  of  a  testator;  these 
events  cannot  conceivably  control  the  directors  of  a  corporation  in  dis- 
posing of  surplus  assets. 


RECENT  DECISIONS. 

Arnold  Brock,  Editor-in-Charge. 

Appeal  and  Error — Judgment  Against  Joint  Tort-Feasors — Partial 
Eeversal. — After  the  rendering  of  a  joint  judgment  against  two  tort- 
feasors, held,  the  judgment  could  be  reversed  as  to  one  defendant  and 
?ffirmed  as  to  the  other.  Brown  &  Sons  Lumber  Co.  v.  Sessler 
(Tenn.  1914)  163  S.  W.  812. 

At  common  law,  a  verdict  against  several  defendants  could  not  be 
set  aside  as  to  one  defendant  without  being  set  aside  as  to  all.  This 
rule  rested  on  the  technical  ground  that  when  a  verdict  was  set  aside, 
a  venire  facias  de  novo  was  awarded,  and  no  notice  was  taken  of  the 
first  venire  or  the  proceedings  under  it,  so  that  there  was  nothing  left 
on  the  record  to  support  the  verdict.  See  Bicknell  v.  Dorion  (Mass. 
1835)  16  Pick.  478.  But  since  in  this  country  no  venire  is  awarded  in 
making  up  the  record,  the  technical  reason  for  the  old  rule  is  gone, 
and  it  is  generally  held  that  a  verdict  against  two  or  more  defendants 
who  are  severally  liable  may  be  set  aside  as  to  some  of  them  and 
allowed  to  stand  as  to  the  rest,  Sparrow  v.  Bromage  (1910)  83  Conn. 
27,  or  that  the  plaintiff  may  at  any  time  before  judgment  dismiss  the 
case  against  some  of  the  defendants  and  take  judgment  against  the 
rest.  Nordhaus  v.  Vandalia  By.  (1909)  242  111.  166.  Under  the  Amer- 
ican doctrine  that  joint  tort-feasors  are  severally  as  well  as  jointly 
liable,  Freeman,  Judgments  (3rd  ed.)  §  236;  Cooley,  Torts  (3rd  ed.) 
223-227,  this  modern  ride  applies  to  verdicts  against  joint  tort-feasors. 
Sparrow  v.  Bromage,  supra;  III.  Central  Ry.  v.  Foulks  (1901)  191  111. 
57,  69.  But  in  the  case  of  the  reversal  of  a  judgment  against  several 
defendants  many  courts  still  adhere  to  the  old  rule  that  such  a  judg- 
ment is  an  entirety,  and  that  it  must  stand  or  fall  together.  1  Black, 
Judgments  (2nd  ed.)  §  211;  Devine  v.  Illinois  Tel.  Co.  (1911)  159  111. 
App.  600.  But,  as  is  indicated  by  the  principal  case,  the  modern  tend- 
ency is  to  limit  this  technical,  unjust  rule  to  cases  where  the  defend- 
ants are  only  jointly  liable,  and  to  permit  partial  reversals  where  the 
defendants  are  severally  liable;  Moreland  v.  Durocher  (1899)  121  Mich. 
398;  Schultz  v.  U.  S.  Fidelity  Co.  (1911)  201  K  Y.  230;  see  St.  John 
v.  Andrews  Institute  (1908)  192  N.  Y.  382;  and  this  tendency  has 
been  assisted  in  many  states  by  statutes.  Shreeder  v.  Davis  (1906) 
43  Wash.  129. 

Appeal  and  Error — New  Trial — Order  to  Dismiss  Complaint.— In 
an  action  at  law  which  was  tried  before  a  jury,  the  uncontroverted  facts 
showed  that  the  complaint  should  have  been  dismissed  on  the  defend- 
ant's motion.  Held,  under  §  1317  of  the  Code  of  Civil  Procedure,  as 
amended  by  c.  380,  Laws  of  1912,  the  Appellate  Division  had  discre- 
tionary power  to  direct  the  entry  of  the  judgment  of  dismissal  with- 
out going  through  the  useless  formality  of  ordering  a  new  trial  in 
which  the  trial  judge  would  necessarily  dismiss  the  complaint.  Peter- 
son v.  Ocean  Electric  Ry.  (N.  Y.  App.  Div.  1914)  N.  Y.  L.  J.,  April 
1,  1914. 

The  Supreme  Court  has  decided  that  the  Seventh  Amendment  to 
the  Constitution  debars  federal  appellate  courts  from  directing  an 
entry  of  judgment  in  this  manner.     Slocum  v.  New  York  Life  Ins. 
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Co.  (1913)  228  U.  S.  364.  The  objections  to  that  doctrine  were  pointed 
out  in  13  Columbia  Law  Rev.  544.  It  is  gratifying  to  note  that  the 
state  courts  recognize  that  they  are  not  bound  by  this  technical  rule, 
which,  however,  necessarily  follows  from  the  strict  interpretation  of 
the  Seventh  Amendment. 

Assignments  for  Benefit  of  Creditors — Conditions  Required  Re- 
leases— Validity  of  Assignment. — A  debtor  conveyed  a  portion  of  his 
property  to  a  trustee  to  be  distributed  among  those  of  his  creditors  who 
should  release  him  from  all  remaining  claims  if  the  property  should  be 
insufficient  to  satisfy  their  claims  in  full.  Semble,  the  assignment 
was  invalid  as  to  non-assenting  creditors.  MacLaren  v.  Kramar 
(N.  Dak.  1913)  144  N.  W.  85. 

In  the  case  of  a  general  assignment  in  trust  for  those  creditors  who 
should  consent  to  release  him  from  all  debts,  with  no  directions  for 
disposing  of  any  possible  residue,  a  resulting  trust  will  be  implied  in 
favor  of  the  assignor  as  regards  such  residue.  Ingraham  v.  Wheeler 
(1826)  6  Conn.  277;  Collier  v.  Davis  (1886)  47  Ark.  367.  Accordingly, 
the  weight  of  authority  is  opposed  to  the  validity  of  such  an  arrange- 
ment, Sperry  v.  Gallaher  (1889)  77  la.  107;  Moore  v.  Betting  en  (1911) 
116  Minn.  142;  but  see  Halsey  v.  Whitney  (C.  C.  1826)  4  Mason  206, 
229;  MacAvoy  v.  Jennings  (1906)  44  Wash.  79,  on  the  ground  that 
it  tends  to  coerce  the  creditors  into  making  disadvantageous  terms 
which  will  result  in  a  benefit  to  the  debtor  himself.  See  Miller  v. 
Conlclin  (1855)  17  Ga.  430.  And  although  an  insolvent  debtor  has,  in 
the  absence  of  statute,  always  been  permitted  to  make  a  bona  fide  pref- 
erence, this  right  is  denied  where  the  result  is  to  hinder,  delay  or 
defraud  his  creditors.  See  Hardin  v.  Osborne  (1871)  60  111.  93.  Where, 
however,  the  effect  of  the  assignment  is  merely  to  favor  those  creditors 
who  give  a  release  and  distribute  any  possible  residue  pro  rata  among 
the  other  creditors,  there  would  seem  to  be  no  more  than  an  ordinary 
preference  effected,  and  since  the  assignor  takes  no  benefit  thereby,  the 
validity  of  the  arrangement  should  be  sustained.  Ashurst  v.  Martin 
(Ala.  1839)  9  Port.  566;  contra,  Grover  v.  Wakeman  (N.  Y.  1833) 
11  Wend.  187.  On  the  other  hand,  where  releases  are  demanded  as  a 
condition  of  sharing  in  only  a  part  of  the  debtor's  property,  the  assign- 
ment should  be  held  void  under  all  circumstances,  as  not  indicating 
an  honest  intention  of  the  debtor  to  apply  all  his  non-exempt  property 
to  the  payment  of  his  creditors.  Henderson  v.  Bliss  (1856)  8  Ind.  100; 
Seaving  v.  Brinkerhoff  (N.  Y.  1821)  5  Johns.  Ch.  329. 

Assignments — Scope  of  Legal  Assignments  of  Unearned  Wages. — 
An  employee  of  the  defendant  assigned  to  the  plaintiff  his  wages  for 
the  next  six  months.  Semble,  the  plaintiff  could  not  recover  in  a  suit 
at  law,  in  the  absence  of  proof  that  the  defendant  had  definitely  con- 
tracted to  employ  the  assignor  for  the  period  covered  by  the  assignment. 
Heller  v.  Lutz  (Mo.  1914)  164  S.  W.  123.    See  Notes,  p.  515. 

Bankruptcy — Bailments — Consignment  for  Sale. — A  manufac- 
turer delivered  property  to  a  corporation  which  was  formed  to  represent 
a  dealer  and  occupied  the  latter's  premises.  The  consignor  reserved 
title  until  sale  by  the  consignee,  who  was  bound  to  return  or  account 
for  unsold  goods.  Held,  the  transaction  was  in  the  nature  of  a  bail- 
ment, and  since  there  was  no  fraud  or  appearance  of  ownership  in  the 
bankrupt  consignee,  it  was  valid  against  his  trustee  in  bankruptcy. 
Isudvigh  v.  American  Woolen  Co.  (1913)  34  Sup.  Ct.  Rep.  161. 
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When  goods  are  delivered  to  a  consignee  to  sell  as  his  own,  and  his 
obligation  extends  no  further  than  the  payment  of  a  fixed  price,  the  real 
contract  is  one  of  sale,  Ex  parte  White  (1871)  L.  K.  6  Ch.  App.  *397, 
since  a  factor  cannot  consistently  with  his  agency,  which  is  essential 
to  a  valid  consignment,  see  In  re  Penny  &  Anderson  (D.  C.  1909)  176 
Fed.  141.  obtain  profit  for  himself  in  addition  to  his  commission;  and 
it  is  ineffectual  to  disguise  such  a  transaction  by  denomination  as  a 
consignment.  In  re  Wells  (D.  C.  1905)  140  Fed.  752.  When,  how- 
ever, the  consignor  has  provided  for  the  disposal  of  the  entire  proceeds, 
In  re  Gait  (C.  C.  A.  1903)  120  Fed.  64,  or  the  identical  article  is  to  be 
returned  in  the  same  or  altered  form,  Sturm  v.  Boker  (1893)  150  U.  S. 
312,  there  is  both  the  desired  security  and  the  necessary  agency  for  a 
real  consignment.  And,  so  long  as  there  is  the  requisite  power  to 
require  restoration,  In  re  Columbus  Buggy  Co.  (C.  C.  A.  1906)  143 
Fed.  559,  which  is  beyond  the  control  of  the  consignee,  Powder  Co.  v. 
Burkhardt  (1877)  97  U.  S.  110,  the  result  is  the  same,  even  in  the 
absence  of  a  limitation  upon  the  price  for  which  the  consignee  may  sell. 
Harris  v.  Coe  (1898)  71  Conn.  157.  But,  while  the  transaction  in 
the  principal  case  does  not  lose  its  effect  as  a  bailment  by  the  factor's 
guarauteeing  the  credit  of  his  vendee,  In  re  Taft  (C.  C.  A.  1904) 
133  Fed.  511,  the  result  intended  by  the  parties,  although  fairly  capable 
of  different  interpretations,  would,  in  view  of  all  the  circumstances  and 
the  doubtful  srood  faith  attendant  thereon,  seem  rather  to  have  been 
a  sale,  as  held  by  the  District  Court.  (D.  C.  X.  Y.  1910)  176  Fed.  145. 

Bankruptcy — Fraudulent  Conveyances — Rights  of  Mortgagee. — An 
insolvent,  for  the  purpose  of  fraudulently  preferring  certain  creditors, 
mortgaged  property  for  a  valuable  consideration  to  the  claimant  who 
knew  of  the  insolvency.  Held,  the  mortgagee  was  entitled  to  priority 
unless  it  appeared  he  had  participated  in  the  fraud.  In  re  Soforenko 
(D.  C.  Mass.  1913)  210  Fed.  562. 

Since  there  is  no  necessary  connection  between  an  intent  to  prefer 
and  an  intent  to  defraud,  Van  Iderstine  v.  National  Discount  Co. 
(1913)  227  U.  S.  575;  Coder  v.  Arts  (1909)  213  U.  S.  223,  no  transfer 
of  property  can  be  avoided  by  the  trustee  under  §  67(e)  of  the  Xational 
Bankruptcy  Act,  unless  the  insolvent  actually  attempted  to  defraud 
his  creditors,  but  even  in  this  case  the  transfer  will  be  valid  as  to  a 
mortgagee  if  he  is  a  purchaser  for  value  and  acts  in  good  faith. 
Formerly,  the  courts,  led  astray  because  of  their  failure  to  distinguish 
between  a  fraudulent  conveyance  and  a  preference,  see  In  re  McLarn 
CD.  C.  1S99)  97  Fed.  922,  presumed  bad  faith  on  the  part  of  the 
transferee  if  they  found  a  fraudulent  intent  on  the  part  of  the  bank- 
rupt, see  Doken'y.  Page  (C.  C.  A.  1906)  147  Fed.  438,  but  impelled 
by  commercial  necessity  and  in  order  to  give  the  insolvent  an  actual 
chance  to  retrieve  his  fortunes,  the  courts  at  present  require  something 
amounting  to  a  participation  in  the  fraud  by  the  transferee  in  order 
to  avoid  the  transfer.  Van  Iderstine  v.  National  Discount  Co.,  svpra. 
Such  collusion  may,  however,  be  evidenced  by  a  wilful  disregard  of 
the  facts  which  would  lead  to  a  discovery  of  the  mortgagors  fraudulent 
intent,  and  in  such  cases  the  burden  of  proving  bona  fides  is  cast  upon 
the  purchaser.  See  Bentley  v.  Young  (D.  C.  1914)  210  Fed.  202. 
Therefore,  although  the  mortgagee,  in  the  principal  case,  knew  of  the 
insolvency,  and  that  the  money  was  to  be  used  in  preferential  pay- 
ments, still  the  mortgage  would  be  valid  unless  there  was  a  finding 
that  he  in  some  way  participated  in  the  fraud. 
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Bankruptcy — Preferences — Statute  of  Limitations — Payment  to 
Renew  Debt. — Before  filing  his  petition  in  bankruptcy,  an  insolvent 
debtor  paid  one  dollar  to  each  of  two  creditors  whose  claims  were  barred 
by  the  Statute  of  Limitations,  with  the  statement  that  he  did  so  to 
renew  the  debt.  They  had  no  knowledge  of  his  insolvency.  Held,  the 
claims  of  such  creditors  should  be  allowed.  In  re  Banks  (D.  C.  N.  Y. 
1913)  207  Fed.  662. 

Since  a  debt  barred  by  the  Statute  of  Limitations  is  provable, 
although  not  allowable  in  bankruptcy,  see  Hargadine  etc.  Co.  v.  Hudson 
(C.  C.  A.  1903)  122  Fed.  232,  the  persons  favored  in  the  principal  case 
were  creditors  within  the  meaning  of  the  Bankruptcy  Act.  See  Bank- 
ruptcy Act  of  1898,  §  1,  "creditor".  Accordingly,  since  payment  upon 
a  barred  debt  is  not  in  itself  a  fraudulent  conveyance,  Nat.  Bank  v. 
Kimble  (1881)  76  Ind.  195,  §  67e  of  the  Bankruptcy  Act  is  not 
applicable,  and  the  transaction  must  be  attacked,  if  at  all,  as  a  prefer- 
ential transfer.  Assuming  that  the  payment  might  have  been  recovered 
by  the  trustee,  although  it  is  at  least  doubtful  whether  the  transfer  of 
so  small  a  sum  would  constitute  a  preference,  see  1  Loveland,  Bank- 
ruptcy (4th  ed.)  316,  it  would  seem  on  principle  that  the  bar  of  the 
statute  should  not  again  take  effect.  A  new  promise  to  pay  is  inferred 
from  part  payment,  see  Harper  v.  Fairley  (1873)  53  N.  Y.  422,  444, 
and  unless  the  court  should  take  the  view  that  a  payment  in  fraud  of 
law  would  not  support  such  an  inference,  the  presumption  should  con- 
tinue as  between  the  parties,  even  after  payment  has  been  recovered. 
See  In  re  Lane  (1889)  L.  R.  23  Q.  B.  D.  74,  76.  Moreover,  since  a 
defense  to  a  debt  or  contract  liability  under  the  Statute  of  Limitations 
is  not  property,  Campbell  v.  Holt  (1885)  115  U.  S.  620,  it  can  hardly 
be  the  subject  of  a  fraudulent  conveyance  or  a  preference.  Cf.  In  re 
Zorn  &  Co.  (D.  C  1912)  193  Fed.  299.  As  the  court  in  the  principal 
case  found  that  the  favored  creditors  did  not  have  reasonable  cause  to 
believe  that  a  preference  would  be  effected,  §  60b,  relating  to  prefer- 
ences, is  inapplicable  in  any  event.  In  a  case  where  the  creditors  had 
such  knowledge,  however,  there  would  seem  to  be  strong  considerations 
of  public  policy  against  allowing  them  to  share  on  equal  terms  with 
creditors  whose  claims  were  not  barred,  and  the  subject  would  therefore 
seem  to  be  a  proper  one  for  statutory  interference. 

Bankruptcy — Rights  of  Trustee  Under  Amendment  of  1910,  §  47a 
(2) — Materialman's  Lien  Filed  After  Adjudication  in  Bankruptcy. — 
The  plaintiff,  as  the  bankrupt's  subcontractor,  furnished  certain  mate- 
rials to  the  defendant  prior  to  the  bankruptcy.  Two  days  after  the 
adjudication  the  plaintiff  filed  a  mechanic's  lien  for  the  value  of  such 
materials.  Held,  the  Amendment  of  1910,  §  47a  (2)  did  not  give  the 
trustee  a  superior  lien  to  that  of  the  materialman.  Hildreth  Granite 
Co.  v.  Watervliet  (1914)  146  N.  Y.  Supp.  449.    See  Notes,  p.  517. 

Bankruptcy — Voidable  Transfers — Assignment  of  Accounts. — 
A  corporation  contracted,  as  security  for  loans  made  to  enable  it  to 
secure  shipments,  to  assign  all  accounts  for  goods  obtained  thereby 
when  they  were  sold.  Held,  assignments  under  this  contract,  though 
within  four  months  of  the  corporation's  bankruptcy,  were  valid  against 
the  bankrupt's  general  creditors  without  liens,  since  unaccompanied 
by  actual  fraudulent  intent  or  knowledge  of  insolvency.  Creey  v.  Dock- 
endorf  (1913)  34  Sup.  Ct.  Rep.  166. 

A  transfer  of  property  within  the  four  months'  period  in  pursuance 
of  a  mere  agreement  entered  into  before  that  time,  which  does  not 
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operate  as  an  assignment  in  praesenti,  Long  v.  Farmer's  State  Bank 
(C.  C.  A.  1906)  147  Fed.  360,  may,  when  it  diminishes  the  bankrupt's 
estate  available  for  distribution  among  creditors,  be  avoided  by  the 
trustee  in  bankruptcy.  1  Loveland,  Bankruptcy,  980  et  seq;  In  re  Dis- 
mal Swamp  Contracting  Co.  (D.  C.  1905)  135  Fed.  415;  In  re  Great 
Western  Mfg.  Co.  (C.  C.  A.  1907)  152  Fed.  123;  see  Tilt  v.  Citizens 
Trust  Co.  (D.  C.  1911)  191  Fed.  441.  If,  however,  the  agreement  is 
specifically  enforcible,  such  a  delivery  does  not  constitute  a  preference, 
unless  the  right  of  intervening  creditors  are  affected.  In  re  Automo- 
bile Livery  Service  Co.  (D.  C.  1910)  176  Fed.  792.  And  when  the 
agreement  concerns  identifiable  property  and  is  certain  and  definite, 
most  courts  have  justified  this  result  as  giving  effect  to  the  intention 
of  the  parties.  Black,  Bankruptcy,  §  585;  Goodnmigh  Mercantile,  &c, 
Co.  v.  Galloway  (D.  C.  1909)  171  Fed.  940;  see  Sexton  v.  Kessler  (1912) 
225  TJ.  S.  90,  and  note  in  40  L.  K.  A.  [x.  s.]  639.  When  the  very 
property  for  which  the  advances  were  made  is  to  be  returned  as  security, 
the  taking  of  possession  relates  back  to  the  time  of  the  original  con- 
tract. Thompson  v.  Fairbanks  (1905)  196  U.  S.  516;  cf.  Hurley  v. 
Atchison  T.  &  S.  F.  By.  (1909)  213  U.  S.  126,  and  the  pledgee  has  an 
even  greater  equity.  Sabin  v.  Camp  (C.  C.  1900)  98  Fed.  974;  contra, 
In  re  Sheridan  (D.  C.  1899)  98  Fed.  406.  A  transfer  of  accounts, 
moreover,  would  seem  not  included  within  the  American  doctrine  of 
reputed  ownership.  In  re  Cotton  Mfrs.  Sales  Co.  (D.  C.  1913)  209 
Fed.  629;  see  Sexton  v.  Kessler,  supra;  Young  v.  Upson,  (C.  C.  1902) 
115  Fed.  192.  It  follows  that  the  principal  case,  disclosing  neither 
intent  to  prefer,  Coder  v.  Arts  (1909)  213  U.  S.  223,  nor  to  defraud. 
Van  Iderstin-e  v.  National  Discount  Co.  (1913)  227  U.  S.  575,  would 
seem  to  have  been  correctly  decided. 

Carriers — Negligence — Contributory  Negligence  in  the  Owner 
of  Property  Contiguous  to  Railroad. — Sparks  from  a  passing  locomo- 
tive set  fire  to  flax  straw  stored  upon  land  abutting  on  the  railroad. 
Held,  in  the  absence  of  any  other  facts  than  that  the  plaintiff  stored 
his  property  near  the  railroad,  he  was,  as  a  matter  of  law,  not  contribu- 
torily  negligent.  Leroy  Fibre  Co.  v.  Chicago,  Milwaukee  &  St.  Paul 
By.  (1914)  34  Sup.  Ct.  Rep.  415. 

The  owner  of  property  has  a  right  to  use  his  property  in  the  ordinary 
and  usual  way,  and  while  this  is  subject  to  the  exercise  of  the  same 
right  in  others,  it  cannot  be  said  that  it  is  also  limited  by  probable 
negligence  or  unlawful  use  of  property  by  another.  See  Fero  v.  Buffalo 
etc.  B.  B.  (1860)  22  X.  Y.  209.  215.  Accordingly,  the  owner  of  land 
contiguous  to  a  railroad  has  a  right  to  presume  that  the  carrier  will  not 
be  guilty  of  negligence,  Bailroad  v.  Short  (1903)  110  Tenn.  713,  and, 
so  long  as  he  leaves  his  land  in  its  natural  state  or  makes  legitimate 
use  thereof,  since  the  standard  of  duty  in  such  cases  is  definite  and 
certain,  see  6  Columbia  Law  Rev.  341,  as  a  matter  of  law,  he  should 
not  be  charged  with  contributorv  negligence.  See  3  Elliott,  Railroads 
(2nd  ed.)  §  1238;  3  Shearman  &  Redfield,  Negligence  (6th  ed.)  1774; 
2  Thompson,  Negligence.  1236.  This,  moreover,  is  fortified  in  this  par- 
ticular case  by  the  principle  that  a  railroad  is  a  dangerous  instrumental- 
ity, and  certainly  it  is  the  proper  domain  of  the  court  to  determine 
what  degree  of  care  is  commensurate  with  the  great  danger  to  which 
the  property  is  exposed.  See  Bichmond  etc.  B.  B.  v.  Medley  (1881) 
TC  Va.  499.  But  when,  as  in  the  case  where  fire  is  already  upon  the 
premises,  the  danger  becomes  "seen"  as  contrasted  with  "anticipated", 
the  question  of  contributory  negligence  then  becomes  one  for  the  jury 
to  determine.     Snyder  v.  P.  C.  &  St.  L.  By.   (1887)   11  W.  Va.  14. 
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Although  the  prevailing  rule  would  seem  to  leave  the  entire  question 
of  negligence  to  the  jury,  3  Elliott,  Railroads  (2nd  ed.)  546,  for  the 
practical  reason  that  collateral  facts  are  generally  in  dispute,  there  is, 
nevertheless,  a  manifest  tendency,  on  principle,  to  withdraw  this  ques- 
tion entirely  from  the  jury  whenever  possible.  See  9  Columbia  Law 
Rev.  154. 

Conspiracy — Combinations  to  Boycott  "Open  Shops" — Injunction. 
— The  members  of  certain  trade  unions  adopted  a  rule,  enforcible  by 
fine  or  expulsion,  that  no  union  laborer  should  work  on  the  products 
of  the  plaintiff's  or  other  "open  shops."  Held,  on  authority  of  Loewe 
v.  Lawlor  (1908)  208  U.  S.  274,  that  the  defendants  had  combined 
for  an  unlawful  purpose,  that  they  were  therefore  guilty  of  a  criminal 
conspiracy  under  §  580  of  the  Penal  Code  of  New  York,  and  that  an 
injunction  should  issue.  Irving  v.  Neal  (D.  C.  S.  D.  N.  Y.  1913) 
209  Fed.  471. 

While  it  may  be  admitted  that  the  defendants'  agreement  consti- 
tuted a  combination  in  restraint  of  trade  as  well  under  the  Federal 
Anti-Trust  Law  (26  U.  S.  Stat.  L.  209),  see  Loewe  v.  Lawlor,  supra, 
as  under  §  340  of  the  General  Business  Law  of  New  York  (Laws  1909, 
c.  25),  and  was  therefore  a  statutory  crime,  still  no  one  is  entitled  to 
injunctive  relief  under  those  statutes  but  the  Attorney  General  of 
the  Nation  or  of  the  State.  See  National  Fireproofing  Co.  v.  Mason 
Builders'  Assn.  (C.  C.  A.  1909)  169  Fed.  259.  Before  these  statutes, 
agreements  in  restraint  of  trade  were  merely  invalid  and  unenforcible, 
which  is  far  from  saying  that  they  were  criminal  or  gave  a  right  of 
action  to  third  persons  for  injury  sustained.  See  Hornby  v.  Close 
(1867)  L.  R.  2  Q.  B.  153;  United  States  v.  Addyston  etc.  Co.  (C.  C.  A. 
1898)  85  Fed.  271.  The  principal  case,  in  deciding  that  the  penal 
code  had  been  violated  simply  because  the  facts  were  indistinguishable 
from  those  which  had  previously  been  held  to  constitute  a  violation 
of  the  Anti-Trust  Law,  seems  to  lose  sight  of  the  distinction  between 
the  two  crimes.  It  is  true  that  a  conspiracy  to  commit  a  statutory 
crime  is  itself  criminal  under  the  penal  code,  but  the  propriety  of 
adopting  this  reasoning  to  secure  an  injunction  for  an  injured  employer 
when  none  could  be  obtained  under  the  statute  is  at  least  doubtful.  To 
sustain  the  spirit  of  the  law,  it  should  appear  that  the  defendants'  act 
is  criminal  not  merely  because  it  is  a  restraint  of  trade  but  because  it 
amounts  to  a  conspiracy  to  injure  trade  and  commerce  as  defined  by 
the  New  York  cases.  But  even  if  this  standard  be  adopted  the  circum- 
stances of  the  principal  case  seem  to  justify  the  decree  rendered.  See 
Newton  Co.  v.  EricTcson  (N.  Y.  1911)  70  Misc.  291;  People  v.  McFarlin, 
(N.  Y.  1904)  43  Misc.  591 ;  cf.  People  v.  Radt  (1900)  71  N  Y.  Supp. 
846;  Purvis  v.  Local  No.  500  (1906)  214  Pa.  348. 

Constitutional  Law — Control  op  Excessive  State  Inspection 
Fees. — The  Maryland  Oyster  Law  provided  for  the  inspection  of  oysters 
imported  from  other  States,  with  a  fee  of  one  cent  a  bushel,  which 
yielded  a  yearly  revenue  of  $40,000.  The  cost  of  the  service  being 
only  $15,000,  the  surplus  was  devoted  to  carrying  out  the  other  pro- 
visions of  the  law.  Held,  the  inspection  clause  was  unconstitutional. 
Foote  v.  Stanley  (1914)  34  Sup.  Ct.  Rep.  377. 

The  Constitution  expressly  provides  that  "no  State  shall  *  *'  * 
lay  any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws."  Art.  1,  §  10. 
But  since  revenues  of  this  character  must  perforce  be  calculated  in 
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advance,  courts  are  reluctant  to  criticise  legislatures  when  the  inspec- 
tion fees  produce  more  than  is  strictly  necessary,  Atlantic  etc.  Tel. 
Co.  v.  Philadelphia  (1903)  190  U.  S.  160,  164,  unless  there  is  clearly  a 
flagrant  attempt  to  secure  revenue  under  the  guise  of  an  inspection 
law.  Foote  v.  Clagett  (1911)  116  Md.  228;  Postal  Tel.  Co.  v.  Taylor 
(1904)  192  IT.  S.  64;  cf.  Brimmer  v.  Bebman  (1891)  138  U.  S.  78,  83. 
Confused  by  this  lenient  practice  and  needlessly  unwilling  to  declare 
a  bona  fide  inspection  law  void  because  of  a  mere  miscalculation  in  the 
fee.  courts  have  indicated  that  the  correction  of  excessive  fees  must 
be  left  solely  to  the  enacting  legislature  or  to  Congress,  under  its  power 
to  revise  such  taxes.  Neilson  v.  Garza  (C.  C.  1876)  2  Woods  287;  see 
Turner  v.  Maryland  (1882)  107  U.  S.  38,  54.  The  courts,  however, 
have  concurrent  jurisdiction  over  such  matters.  They  always  presume 
that  the  legislature  fixes  the  fee  correctly  in  the  first  place,  and  further, 
having  due  regard  for  the  difficulty  of  making  a  correct  determination 
in  advance,  presume  that  it  will  at  the  next  session  reduce  a  fee  which 
proves  excessive.  See  Bed  "C"  Oil  Co.  v.  North  Carolina  (1912)  222 
U.  S.  380.  But  the  instant  these  two  presumptions  are  overthrown, 
neither  law  nor  reason  could  prevent  the  court  from  declaring  uncon- 
stitutional an  inspection  law  whose  fees  are  in  fact  a  regular  source 
of  profit  to  a  State. 

Constitutional  Law — Police  Power — Fraudulent  Conveyances — 
Sales  in  Bulk. — A  statute,  providing  that  sales  in  bulk  be  conclusively 
presumed  fraudulent  and  void  as  against  creditors  of  the  vendor  unless 
notice  were  given  to  them  after  a  manner  specified,  was  held  con- 
stitutional.    Coach  v.  Gage  (Ore.  1914)  138  Pac.  847. 

The  great  weight  of  authority  supports  the  constitutionality  of 
statutes  making  sales  in  bulk  merely  presumptively  fraudulent  in  the 
event  of  failure  to  complv  with  their  provisions.  Sprintz  v.  Saxton 
(X.  Y.  1908)  126  App.  Div.  421;  contra,  Off  &  Co.  v.  Morehead  (1908) 
235  111.  40.  When,  however,  the  statute  declares  such  sales  void  or 
voidable  if  its  regulative  provisions  are  not  observed,  it  is  held  uncon- 
stitutional in  a  few  jurisdictions  on  the  ground  that  it  takes  property 
without  due  process  of  law,  is  class  legislation  and  is  unreasonably 
restrictive  of  the  right  to  contract.  1\Yright  v.  Hart  (1905)  182  X.  Y. 
330.  As  the  statute  in  the  principal  case,  in  making  the  presumption 
conclusive,  is  declarative,  in  effect,  of  a  rule  of  substantive  law  rather 
than  of  a  rule  of  evidence,  see  Jaques  etc.  Co.  v.  Carstarphen  etc.  Co. 
(1908)  131  Ga.  1,  it  may  be  regarded  as  open  to  the  same  objections. 
But  the  majority  of  courts  have  properly  regarded  similar  legislation 
as  a  legitimate  exercise  of  the  police  power  in  restraint  of  notoriously 
fraudulent  practices,  even  when  limited  in  its  application  to  a  particular 
class  of  persons,  provided  such  limitation  be  reasonable  in  view  of  the 
evil  sought  to  be  prevented.  Lemieux  v.  Young  (1908)  211  U.  S.  489; 
Hirth-Krause  Co.  v.  Cohen  (1912)  177  Ind.  1.  It  should  be  noted,  how  ■ 
ever,  that  even  where  the  power  ot  the  legislature  to  regulate  such 
sales  is  recognized,  onerous  or  unreasonable  provisions  in  particular 
statutes  may  have  the  effect  of  rendering  them  invalid.  McKinster 
v.  Sager  (1904)  163  Ind.  671;  see  Hirth-Krause  Co.  v.  Cohen,  supra, 
p.  11 ;  Lemieux  v.  Young,  supra,  p.  496. 

Constitutional  Law — Police  Power — Validity  of  Statutes  Forbid- 
ding Assignments  of  Future  Earnings. — A  state  statute  declaring 
null  and  void  assignments  of  wages,  salaries  and  earnings  not  earned 
at  the  time  the  assignment  was  made,  was  held  constitutional.  Heller  \. 
Lutz  (Mo.  1914)  154  S.  W.  123.    See  Xotes,  p.  515. 
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Constitutional  Law — Regulation  of  Rates — Business  Affected 
with  a  Public  Interest. — The  plaintiff,  a  fire  insurance  company, 
contended  that  a  statute  authorizing  the  state  superintendent  of 
insurance  to  regulate  the  rate  to  be  charged  for  fire  insurance  was 
unconstitutional  under  the  Fourteenth  Amendment.  Held,  three 
judges  dissenting,  the  statute  was  valid.  German  Alliance  Ins.  Co.  v. 
Lewis  (Sup.  Ct.  Oct.  Term,  1913),  No.  120.     Not  yet  reported. 

Since  all  private  enterprises  to  some  extent  affect  the  public,  the 
rather  vague  rule  enunciated  in  Munn  v.  Illinois  (1876)  94  IJ.  S. 
143,  that  "any  business  affected  with  a  public  interest  is  subject  to 
rate  regulations",  has  literally  a  very  wide  scope.  While  the  degree 
cf  interest  to  the  public  which  is  necessary  to  subject  a  business  to 
this  regulation  is  apparently  a  matter  for  judicial  discretion,  that  con- 
sideration has  been  largely  governed  by  the  monopolistic  character  of 
the  business  and  the  consequent  ability  to  oppress  the  public.  It  is 
obvious,  therefore,  that  the  decision  in  the  principal  case  involves  a 
considerable  extension  in  this  field  of  law,  although  it  seems  impossible 
to  formulate,  from  the  opinion,  any  definite  rule  by  which  the  courts 
can  be  governed.  For  a  further  discussion  of  the  principle  involved, 
see  6  Columbia  Law  Rev.  259. 

Corporations — De  Facto  Corporations — Eminent  Domain. — Held,  a  de 
facto  corporation  is  entitled  to  exercise  the  power  of  eminent  domain. 
Roaring  Springs  Townsite  Co.  v.  Paducah  Tel.  Co.  (Tex.  Civ.  App. 
1914)  164  S.  W.  50. 

Since  the  right  of  eminent  domain  is  an  attribute  of  sovereignty, 
exercisable  on  behalf  of  a  private  corporation  only  through  a  delega- 
tion by  the  State,  it  is  held  in  some  jurisdictions  that  to  prove  such  dele- 
gation, strict  compliance  with  the  conditions  thereto  attached  must  be 
shown;  and  a  mere  de  facto  incorporation  is  held  insufficient.  See 
Matter  of  Union  El.  R.  R.  (1889)  112  N.  Y.  61;  Tulare  Irrigation 
District  v.  Shepard  (1902)  185  IT.  S.  1,  17;  Orrich  School  District  v. 
Dorton  (1894)  125  Mo.  439.  This  theory,  however,  if  valid  at  all, 
should  apply  only  where  incorporation  is  one  of  the  statutory  condi- 
tions precedent  to  eminent  domain.  Cf.  III.  State  Trust  Co.  v. 
St.  Louis,  etc.  Ry.  (1904)  208  111.  419.  Where  the  question  is  not,  as 
in  the  principal  case,  one  of  due  incorporation,  but  concerns  compli- 
ance with  conditions  of  the  charter  which  are  to  be  performed  after 
incorporation,  the  test  is  whether  the  condition  is  such  that  its  breach 
ipso  facto  kills  the  corporate  entity  or  only  gives  the  State  an  option 
to  bring  quo  warranto,  Matter  of  N.  Y.  &  L.  I.  Bridge  Co.  (1896) 
148  N.  Y.  540;  Matter  of  Brooklyn,  W.  &  N.  Ry.  (1878)  72  N.  Y.  245, 
although  its  application  to  specific  facts  may  be  difficult.  The  latter 
situation  seems  to  be  strictly  analogous  to  that  in  the  principal  case, 
since  a  de  facto  corporation  is  a  legal  entity  valid  against  all  parties 
except  the  State;  and  the  result  in  the  principal  case,  which  is  sup- 
ported by  the  weight  of  authority,  National  Docks  R.  R.  v.  Central 
R.  R.  (1880)  32  N.  J.  Eq.  755;  Chicago  etc.  R.  R.  v.  Heidenreich 
(1912)  254  111.  231;  Central  of  Georgia  Ry.  v.  Union  Springs  &  No 
Ry.  (1905)  144  Ala.  639;  cf.  Schroeder  v.  Detroit  etc.  Ry.  (1880)  44 
Mich.  387,  follows  logically  therefrom. 

Corporations — Dividends — Available  Profits. — A  corporation,  be- 
ing compelled  by  court  order  to  dispose  of  certain  stocks  exchanged 
them  for  stock  of  another  corporation  at  a  profit  of  $65,000,000  on  the 
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original  investment.  At  the  same  time  the  conversion  of  a  large  num- 
ber of  $175  bonds  into  $100  shares  transmuted  $15,000,000  from  liability 
to  profit.  These  two  sums  being  made  the  basis  of  a  special  dividend  of 
forty  per  cent  on  the  common  stock,  certain  preferred  stockholders 
objected.  Held,  this  was  a  proper  dividend  based  on  profits.  Equitable 
Life  Ins.  Co.  v.  Union  Pac.  R.  R.  (N.  Y.  Supreme  Court,  April  7, 1914). 
Xot  yet  reported.     See  Notes,  p.  524. 

Corporations — Insolvency — Stat i tor y  Liability  of  Stockholders 
for  Interest. — In  a  suit  by  depositors  to  enforce  the  statutory  liability 
of  stockholders  of  an  insolvent  bank,  held,  interest  was  to  be  added  to 
the  principal  of  the  deposits  provided  the  aggregate  did  not  exceed  the 
statutory  limit.  Lamar  v.  Taylor  (Ga.  1914)  80  S.  E.  1085.  See 
Xotes,  p.  519. 

Criminal  Law — Concealed  Weapons — Statutory  Prohibition — Con- 
striction.— The  defendant,  having  reason  to  believe  that  an  act  of 
adultery  was  about  to  be  committed  upon  his  wife,  carried  a  pistol 
without  a  license.  Held,  his  act  was  not  unlawful,  since  Ga.  Laws 
1910,  p.  134,  prohibiting  any  person  from  having  or  carrying  a  pistol 
without  a  license,  should  receive  a  reasonable  construction.  Harris  v. 
State  (Ga.  1914)  80  S.  E.  695. 

A  statute  regulating  the  right  to  carry  concealed  weapons  by  re- 
stricting it  to  duly  licensed  persons  is  a  constitutional  exercise  of  the 
police  power.  See  12  Columbia  Law  Rev.  75.  And,  when  persons 
carrying  in  self  defense  are  not  expressly  exempted  from  the  applica- 
tion of  the  penalty,  a  strict  construction,  sustainable  on  the  ground 
that  secret  weapons  are  not  essential  to  self  protection.  State  v.  Speller 

32  B6  X.  C.  697,  would  forbid  examination  into  the  motives  of  the 
accused.  Carroll  v.  State  (1872)  28  Ark.  99.  It  would  seem,  however, 
that  since  this  legislation  was  really  designed  to  suppress  the  habit  of 
carrying  concealed  weapons  without  just  cause,  People  v.  Pignatoro 
(1911)  136  X.  Y.  Supp.  155,  the  accused  should  not  be  held  guilty 
when  he  can  show  that  his  possession  of  the  weapon  was  temporary,  for 
the  protection  of  his  person  against  an  attack  which  he  had  reasonable 
cause  to  believe  was  imminent.  Page  v.  State  (Miss.  1911)  54  So.  725. 
And  since  the  use  of  a  weapon  may  be  justifiable  to  defend  the  imme- 
diate members  of  a  family,  1  Wharton,  Criminal  Law  §  625,  and  also, 
according  to  many  cases,  by  a  husband  to  prevent  an  act  of  adultery 
upon  his  wife,  even  when  she  has  consented  thereto,  see  Note  to  State 
v.  Young  (Ore.  1908)  18  L.  R,  A.  [n.  s.]  688,  possession  of  a  weapon 
for  these  purposes  should  also  be  permitted.  Such  construction, 
although  it  may  not  be  warranted  by  the  express  terms  of  the  statute,  is 
justifiable  as  giving  effect  to  long  established  rights  of  persons,  as  well 
as  to  the  probable  intention  of  the  legislature. 

Criminal  Law — Evidence — Trailing  by  Bloodhounds— In  a  prosecu- 
tion for  murder  the  trial  court  admitted  evidence  of  trailing  by  blood- 
hounds to  identifv  the  defendant  as  the  murderer.  Held,  this  was 
reversible  error.     People  v.  Pfansclimidt  (HI.  1914)  104  N.  E.  804. 

In  the  case  of  first  impression,  evidence  of  the  conduct  of  blood- 
hounds in  trailing  the  accused  from  the  scene  of  the  crime  was  read- 
ily admitted  on  the  ground  that  the  court  should  take  judicial  notice 
of  the  bloodhound's  abilitv  to  follow  the  tracks  of  human  beings  with 
certaintv.   Hodge  v.  State  (1893)  98  Ala.  10;  see  State  v.  Hall  (1896) 
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3  Oh.  N.  P.  125.  But  by  the  leading  case  of  Pedigo  v.  Comm.  (1898) 
103  Ky.  41,  it  was  established  that  as  a  condition  precedent  to  the 
admission  of  such  evidence  a  preliminary  foundation  must  be  laid 
by  showing  that  the  dog  is  of  a  stock  characterized  by  acuteness  of 
scent  and  power  of  discrimination;  that  the  particular  animal  is  pos- 
sessed of  these  qualities,  and  had  been  trained  and  tested;  and  that 
he  had  been  laid  upon  a  trail  shown  by  other  testimony  to  have  been 
made  by  the  guilty  party.  See  State  v.  Dickerson  (1907)  77  Oh.  St. 
34;  Spears  v.  State  (1908)  92  Miss.  613.  And  the  rule  has  been  fur- 
ther limited,  in  Kentucky,  to  cases  where  due  precautions  had  been 
taken  to  prevent  the  confusion  of  the  dog.  Sprouse  v.  Comm.  (1909) 
132  Ky.  269;  cf.  Comm.  v.  Hoffman  (1913)  52  Pa.  Super.  Ct.  272. 
Moreover,  it  seems  that  such  evidence  is  never  admitted  unless  there 
exists  corroborative  testimony  tending  to  fix  the  guilt  upon  the  accused. 
State  v.  Hunter  (1907)  143  N.  C.  607;  Parker  v.  State  (1904)  46  Tex. 
Crim.  461.  But,  even  as  thus  restricted,  this  evidence  has  been  de- 
clared utterly  incompetent  by  one  court  on  the  grounds  that  its  weight 
with  the  jury  greatly  exceeds  its  slight  probative  force,  and  that  the 
jurors  have  no  basis  for  judging  of  the  considerations  influencing  the 
dog's  decision.  Brott  v.  State  (1903)  70  Neb.  395.  This  view  is  to 
be  preferred  on  principle,  and  its  acceptance  in  the  principal  case  is 
to  be  commended.     See  51  N.  Y.  L.  J.  576. 

Criminal  Law — Manslaughter — Physician's  Negligence. — In  a  prose- 
cution for  negligent  manslaughter  the  trial  court  allowed  the  skill 
end  care  of  the  defendant,  an  osteopathist,  to  be  tested  by  ordinary 
physicians'  opinions.  Held,  negligent  treatment  by  a  physician  is  to 
be  tested  by  the  skill  and  care  employed  by  members  of  his  own  school. 
State  v.  Smith ^  (Ida.  1914)  138  Pac.  1107. 

In  civil  actions  for  damages  the  negligence  of  a  physician  depends 
on  whether  he  employed  the  degree  of  skill  and  care  customary  among 
practitioners  of  his  own  school,  Force  v.  Gregory  (1893)  63  Conn.  167; 
Bowman  v.  Woods  (la.  1848)  1  Greene  441,  for  a  physician  professing 
to  follow  one  system  cannot  be  expected  to  practice  another,  2  Beven, 
Negligence  (3rd  ed.)  1157,  and  a  jury  is  not  competent  to  pass  on 
the  relative  value  of  treatments  prescribed  by  different  schools. 
Patten  v.  Wiggin  (1862)  51  Me.  594.  But  where  a  person,  as  in  the 
case  of  clairvoyants,  assumes  the  duties  of  a  physician  by  holding  him- 
self out  as  competent  to  administer  medicines,  he  becomes  liable  for  the 
degree  of  skill  and  care  employed  by  regular  physicians.  Nelson  v. 
Harrington  (1888)  72  Wis.  591;  cf.  Spead  v.  Tomlinson  (1904)  73 
N.  H.  46.  In  criminal  actions,  however,  some  courts  have  gone  so  far 
as  to  hold  that  gross  ignorance  of  the  danger  of  the  treatment  pre- 
scribed will  not  justify  a  conviction  for  manslaughter.  Comm.  v. 
Thompson  (1809)  6  Mass.  134;  Bice  v.  State  (1844)  8  Mo.  561.  The 
generally  accepted  rule,  however,  is  that  any  person,  whether  licensed 
or  unlicensed,  assuming  to  treat  disease,  will  be  guilty  of  negligent 
manslaughter  if  he  be  either  grossly  ignorant  or  culpably  inattentive. 
Bex  v.  Williamson  (1807)  3  C.  &  P.  635;  State  v.  Hardister  (1882) 
38  Ark.  605;  Comm.  v.  Pierce  (1884)  138  Mass.  165;  Bex  v.  Markuss 
(1864)  4  Fost.  &  F.  356.  And,  of  course,  under  this  latter  rule  a 
physician  would  not  be  criminally  liable  where  his  negligence  would 
not  even  give  rise  to  a  civil  action.  Thus  a  physician  would  not  be 
guilty  of  manslaughter  where  he  had  used  as  high  a  degree  of  care 
and  skill  as  the  ordinary  practitioner  of  his  own  school.  3  Wharton  & 
Stille,  Medical  Jurisprudence,  §  755. 
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Evidence — Dying  Declarations — Civil  Actions. — In  an  action  to  re- 
cover a  balance  claimed  to  be  due  from  the  defendants  for  a  tract  of 
land  sold  them  by  the  plaintiff's  testator,  the  latter's  dying  declaration 
purporting  to  give  the  facts  of  the  transaction  was  offered  as  evidence. 
Held,  it  was  admissible.  Thurston  v.  Fritz  (Kan.  1914)  138  Pac.  625. 
See  Xotes,  p.  520. 

False  Imprisonment — Refusing  Means  of  Escape. — The  defendant, 
having  lowered  miners  into  its  sbaft,  refused  on  demand  to  operate 
the  elevator  to  bring  them  to  the  surface.'  Held,  this  refusal  did  not 
make  it  liable  to  an  action  for  false  imprisonment.  Herd  v.  Weardale 
Coal  Co.,  L.  R.  [1913]  3  K  B.  771. 

The  tort  of  false  imprisonment  consists  in  an  unlawful  restraint 
of  the  plaintiffs  person.  See  Thorp  v.  Carvalho  (N.  Y.  1895)  14 
Misc.  554,  558;  McCarthy  v.  De  Armit  (1881)  99  Pa.  63,  71.  The 
principal  case  proceeds  upon  the  theory  that  no  tort  liability  arose 
since  the  defendant  placed  no  restraint  on  the  plaintiffs  but  merely 
refused  to  act,  which  it  could  lawfully  do.  The  fallacy  of  this  posi- 
tion is  perhaps  demonstrated  by  the  fact  that  carried  to  its  logical 
end,  the  defendant  would  be  neither  tortiously  nor  criminally  liable 
even  though  it  refused  absolutely  and  for  all  time  to  deliver  the  plain- 
tiffs from  the  mine.  That  the  plaintiffs  were  actually  in  the  power  of 
tbe  defendant  cannot  be  denied,  as  the  plaintiff's  ability  to  leave  cer- 
tain definite  confines  depended  absolutely  on  the  defendant.  Thus 
the  plaintiffs  were  in  fact  imprisoned  by  the  defendant's  omission  or 
failure  to  act,  and  as  the  existence  of  negative  torts  can  no  longer  be 
questioned,  Burdick,  Torts  (2nd  ed.)  4;  Pollock,  Torts  (8th  ed.)  27;  13 
Harvard  Law  Rev.  659;  Pauley  v.  Steam  Gauge  &  Lantern  Co. 
(1S92)  131  X.  Y.  90,  the  defendant's  omission  should  give  rise  to  a 
tort  liability.  Whittaker  v.  Sanford  (1912)  110  Me.  77.  Therefore, 
it  is  submitted  that  one  who  is  responsible  for  the  entry  of  others  into 
a  given  place  relying  on  him  for  a  means  of  exit  is  bound  to  furnish 
tiiis  key  of  escape,  and  for  failure  to  do  so  becomes  liable  for  damages 
in  an  action  for  false  imprisonment.  Of  course,  the  fact  that  the 
plaintiffs  were  at  the  time  of  their  demand  under  contract  to  stay  in 
the  mine  would  not  affect  the  defendant's  liability  for  false  imprison- 
ment but  would  merely  give  rise  to  a  counter  action  for  breach  of 
contract. 

Husband  and  Wife — Competency  of  Wife  to  Testify  Against 
Husband — Crime  Against  Wife. — In  a  prosecution  against  a  father 
for  wilfully  failing  to  supply  his  child  with  necessaries  under  a  statute 
making  such  neglect  a  misdemeanor,  the  wife  testified  against  him. 
8emble,  the  evidence  was  properly  received,  since  the  offense  consti- 
tuted a  direct  violation  of  the  marital  rights  of  the  wife  by  imposing 
additional  burdens  upon  her,  and  hence  was  a  crime  against  her. 
Hunter  v.  State  (Okla.  1913)  134  Pac.  1131. 

The  common  law  undoubtedly  was  that  one  spouse  was  incompetent 
to  testify  against  the  other  except  in  cases  of  corporal  violence.  See 
6  Columbia  Law  Rev.  469.  The  reasons  for  this  rule,  although  very 
unsatisfactory,  were  nevertheless  designed  to  prevent  marital  dissension, 
and  were  also  based  upon  the  repugnance  to  convict  one  spouse  upon 
the  testimony  of  the  other.  4  Wigmore,  Evidence,  §  2228.  The  neces- 
sities of  justice,  however,  demanded  a  relaxation  of  the  rigid  common 
law  rule,  and  as  a  result  many  courts  hold  that  the  language  of  a 
statute,  as  in  the  principal  case,  worded  so  as  to  allow  the  wife's  testi- 
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mony  in  any  prosecution  "for  a  crime  committed  one  against  the  other" 
establishes  a  new  and  broader  rule;  on  the  other  hand,  some  jurisdic- 
tions hold  that  such  statutes  are  merely  declaratory  of  the  common 
law.  See  Bassett  y.  United  States  (1890)  137  U.  S.  496.  The  former, 
consequently,  consider  the  wife  a  competent  witness  not  only  under 
such  a  statute,  against  the  husband  in  prosecutions  for  bigamy,  State 
v.  Sloan  (1880)  55  la.  217;  Hills  v.  State  (1901)  61  Neb.  589;  contra, 
People  v.  Quanstrom  (1892)  93  Mich.  254,  but  some  jurisdictions, 
adopting  a  broader  view,  include,  as  one  of  the  common  law  excep- 
tions, the  crime  of  abandonment,  State  v.  Bean  (1904)  104  Mo.  App. 
255;  Carnley  v.  State  (1909)  162  Ala.  94,  since  the  wife  is  directly 
injured,  and  it  is  therefore  essentially  a  crime  against  her.  Although 
the  court  in  State  v.  Bennett  (1870)  31  la.  24,  in  allowing  the  wife 
to  testify  in  an  action  for  adultery,  was  influenced  by  a  second  statute 
making  the  wife  the  "only  prosecuting  witness,"  it  is  submitted  that 
the  same  result  would  have  been  reached  even  in  the  absence  of  such 
statute,  since  the  wife  might  merely  be  regarded  as  the  one  to  set  the 
legal  machinery  in  motion,  and  not  as  a  competent  witness.  State  v. 
Armstrong  (1860)  4  Minn.  335.  The  decision  in  the  principal  case 
represents  this  tendency  to  include  a  larger  class  of  crimes  not  involving 
personal  violence  as  being  "crimes  one  against  the  other",  and  would 
seem,  therefore,  to  be  perfectly  sound  on  that  basis. 

Insurance — Receipt  of  Premium — Condition  of  Prepayment. — A 
policy  of  insurance  acknowledged  receipt  of  the  premiums  for  six 
months,  whereas  they  had  only  been  paid  for  three.  Held,  the  com- 
pany was  estopped  to  deny  the  receipt  of  the  premiums  for  the  entire 
six  months  in  an  attempt  to  invalidate  the  policy  for  non-payment  of 
the  last  three.  Britton  v.  Metropolitan  Life  Ins.  Co.  (N.  C.  1914) 
80  S.  E.  1072.^ 

When  an  insurance  premium  has  not  actually  been  paid  but  the 
policy  on  its  face  acknowledges  receipt  of  the  same,  a  few  jurisdictions 
hold  that  such  receipt  does  not  estop  the  company  from  denying  that 
it  has  received  payment,  but  even  these  courts  often  sustain  such 
policies  by  working  out  a  waiver  by  the  company  of  the  condition  of 
prepayment,  Sheldon  v.  Atlantic  Ins.  Co.  (1863)  26  N.  Y.  460,  and 
an  unconditional  delivery  of  the  policy  has  been  construed  as  such  a 
waiver.  Boehen  v.  Williamsburgh  Ins.  Co.  (1866)  35  N.  Y.  131. 
By  the  weight  of  authority,  however,  the  company  is  estopped  by  such 
receipt  from  denying  payment  when  it  seeks  to  invalidate  the  policy. 
1  Joyce,  Insurance,  §  86;  Basch  v.  Humbolt  Ins.  Co.  (1872)  35  N.  J. 
L.  429.  This  doctrine  seems  to  have  developed  from  some  early 
cases  involving  marine  insurance,  see  DeGaminde  v.  Pigou  (1812)  4 
Taunt.  246,  where  the  peculiar  relations  of  underwriter,  broker  and 
assured,  which  rarely  if  ever  exist  now,  led  to  the  result  reached.  The 
courts,  however,  hold  that  the  company  is  not  estopped  by  the  receipt 
in  an  action  to  collect  the  premium.  1  Joyce,  Insurance,  §  86.  The 
fact  that  a  similar  rule  is  applied  to  such  acknowledgments  in  deeds 
of  conveyance,  Kendrick  v.  Mutual  Ins.  Co.  (1899)  124  N.  C.  315, 
and  that  the  receipt  generally  may  be  contradicted  in  a  suit  to  collect, 
see  2  May,  Insurance  (4th  ed.)  §  359,  gives  support  to  the  distinction 
made.  On  the  whole  the  estoppel  theory  seems  preferable,  since  in 
reaching  the  same  result  by  finding  that  the  insurer  has  waived  pay- 
ment, the  courts  have  been  obliged  to  make  inferences  which  the  facts 
hardly  support.  See  Boehen  v.  Williamsburg  Ins.  Co.,  supra;  Vance, 
Insurance,  180. 
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Insurance — Written  Notice  of  Loss — Double  Agency. — The  defend- 
ant issued  to  the  plaintiff  a  policy  of  employer's  liability  insurance 
containing  a  provision  that  the  insured  must  furnish  written  notice 
to  the  insurance  company  or  its  agent  of  any  casualty  occurring  among 
the  insured's  emoloyees.  X,  the  general  manager  of  the  plaintiff,  was 
the  general  agent  of  the  defendant,  and  although  he  had  knowledge  of 
the  accident  by  virtue  of  his  position  of  general  manager  of  the  plain- 
tiff, did  not  furnish  himself  with  written  notice  of  the  accident. 
Held,  the  company's  liability  did  not  arise  for  lack  of  the  written 
notice  called  for  in  the  policy.  Utica  Sanitary  Milk  Co.  v.  Casualty 
Co.  of  America  (1914)  210  N.  Y.  399. 

As  the  agent  of  the  insurance  company  had  full  and  complete  knowl- 
edge of  the  accident,  the  only  apparent  objection  to  a  recovery  is  that 
aa  general  manager  of  the  plaintiff  he  failed  to  perform  the  purely 
technical  act  of  giving  himself  notice  in  writing.  Assuming  that  in 
bis  capacity  of  general  agent  X  had  immediately  notified  his  company 
of  the  casualty,  it  could  hardly  be  argued  that  the  defendant  was  not 
liable  because  he  had  not  first  notified  himself  of  the  accident,  especially 
since  the  purpose  of  these  stipulations  with  regard  to  notice  is  to  give 
the  company  by  its  agent  or  otherwise  opportunity  to  investigate  the 
accident.  Fuller,  Accident  &  Employer's  Liability  Insurance,  368,  470. 
It  would  indeed  seem  to  be  better  to  rule  as  a  matter  of  law,  as  did 
the  lower  court  (N.  Y.  1912)  152  App.  Div.  898,  that  no  notice  was 
required  in  this  case  because  of  the  dual  relationship  of  X.  More- 
over, insurance  companies  can  always  waive  such  stipulations,  Rey- 
nolds v.  Equitahle  Accident  Assn.  (1888)  1  N.  Y.  Supp.  738;  Ramsey 
v.  General  Accident  etc.  Ins.  Co.  (1912)  160  Mo.  App.  236,  and  any 
agent  having  authority  to  receive  such  notice  can  waive  it.  Fuller, 
Accident  &  Employer's  Liability  Insurance,  410,  478.  Therefore,  as 
it  would  have  been  an  absurd  formality  for  X  to  notify  himself,  it 
would  seem  that  as  general  agent  he  could  be  said  to  have  waived 
notice  from  himself  as  general  manager. 

Interstate  Commerce — Reparation  for  Overcharge — Jurisdiction  of 
Court  and  Commission. — A  shipper  based  his  claim  against  a  carrier 
for  damages  on  the  unreasonableness  of  a  rate,  and  alleged  that  the 
Interstate  Commerce  Commission  had,  in  another  proceeding  by  dif- 
ferent shippers  against  the  same  carrier,  found  the  rate  unreasonable. 
Held,  the  shipper  could  begin  his  suit  in  a  federal  court  without  get- 
ting a  reparation  order  from  the  Commission.  National  Pole  Co.  v. 
Chicago  &  N.  W.  R.  R.  (C.  C.  A.  1914)  211  Fed.  65.    See  Notes,  p.  512. 

Joint  Adventures — Mutual  Good  Faith — Secret  Profits. — A,  the 
assignee  of  25  per  cent,  of  the  authors'  royalties,  secured  the  produc- 
ing rights  of  a  play.  He  then  entered  into  a  joint  venture  with  B  to 
produce  the  play,  concealing  his  right  to  royalties.  These  he  sub- 
sequently assigned  to  the  plaintiff,  who  knew  all  the  facts,  and  who, 
as  the  assignee  through  A  of  the  authors'  rights,  seeks  to  enforce  them 
against  A  and  B.  Held,  two  justices  dissenting,  his  claim  was  not 
subject  to  any  equities  in  B's  favor.  Selwyn  &  Co.  v.  Waller  (App. 
Div.  1914)  146  N.  Y.  Supp.  7. 

The  obligation  of  perfect  good  faith  imposed  on  partners,  both  in 
the  negotiation  for  the  partnership  and  in  the  course  of  the  partner- 
ship business,  Burdick,  Partnership  (2nd  ed.)  323;  Butler  v.  Prentiss 
(1899)  158  N.  Y.  49,  is  equally  incumbent  on  joint  adventurers.    Getty 
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v.  Devlin  (1873)  54  N.  Y.  403;  Church  v.  Odell  (1907)  100  Minn.  98. 
A's  failure  to  disclose  the  fact  that  he  reserved  an  interest  in  the  gross 
receipts  irrespective  of  the  net  profits,  was  therefore  a  concealment 
amounting  to  fraud,  which  would  enable  B  to  rescind  the  contract. 
Lindley,  Partnership  (7th  ed.)  524.  It  seems  at  least  doubtful  that 
an  attempt  by  B  to  obtain  this  relief  would  be  demurrable,  as  the 
principal  case  holds,  for  failure  to  allege  that  had  he  known  the  facts 
he  would  not  have  entered  the  venture.  See  2  Pomeroy,  Eq.  Jur. 
(3rd  ed.)  §§  901,  902,  910.  He  has,  moreover,  the  further  right,  for 
which  an  allegation  of  damage  is  not  necessary,  Bentley  v.  Graven 
(1853)  15  Beav.  75;  Manufacturers'  Nat.  Banh  v.  Cox  (N.  Y.  1874) 
2  Hun  572,  affd.  59  N.  Y.  659,  to  compel  A  to  account  for  this  secret 
profit.  Broolcs  v.  Belasco  (N.  Y.  1905)  48  Misc.  597,  600;  Archers 
Case,  L.  R.  [1892]  1  Ch.  322.  The  typical  case  of  such  a  trust  arises 
where  a  partner  gets  some  secret  profit  from  a  stranger  with  whom 
the  partnership  deals,  Jordan  v.  Markham  (1906)  130  la.  546;  Mitchell 
v.  Bead  (1874)  61  N.  Y.  123,  (1881)  84  N.  Y.  556,  or  where  his  busi- 
ness competes  with  that  of  the  partnership.  Manufacturers'  Nat. 
Bank  v.  Cox,  supra;  cf.  Reis  &  Co.  v.  Volch  (N.  Y.  1912)  151  App. 
Div.  613.  The  principal  case,  however,  seems  even  more  analogous  to 
a  case  where  a  person  forms  an  association,  concealing  his  interest  in 
the  property  which  is  to  become  the  subject  of  the  joint  enterprise. 
Here,  too,  he  holds  his  secret  interest  in  trust.  Colton  Improvement 
Co.  v.  Bichter  (N.  Y.  1899)  26  Misc.  26;  Church  v.  Odell,  supra;  see 
The  Telegraph  v.  Loetscher  (1904)  127  la.  383.  The  assignee  with 
notice  of  this  secret  profit  should,  therefore,  take  subject  to  the  trust. 
Cf.  Trice  v.  Comstock  (C.  C.  A.  1903)  121  Fed.  620. 

Liens — Materials  Furnished  for  Public  Improvement. — The  plain- 
tiff furnished  a  highway  contractor  with  coal  which  was  used  in  operat- 
ing a  steam  roller  and  traction  engine.  Held,  the  coal  was  not  "mate- 
rial" for  public  improvements  within  the  meaning  of  Sect.  5  of  the 
Lien  Law  (N.  Y.  Laws  1909,  c.  33,  §  5).  Shultz  v.  Quereau  Co.,  Inc. 
(1914)  210  N.  Y.  257,  modifying  148  App.  Div.  935. 

In  construing  statutes  giving  a  mechanic's  lien  to  sub-contractors 
who  furnish  materials  for  the  improvement  of  real  estate,  it  has  been 
held  that  in  order  to  come  within  the  purview  of  the  statute  the  material 
furnished  should  form  a  part  of  the  completed  work.  Boston  Fur- 
nace Co.  v.  Dimock  (1893)  158  Mass.  552;  Oppenheimer  v.  Morrell 
(1888)  118  Pa.  189.  This  construction,  which  is  applicable  as  well  to 
similar  statutes  giving  a  sub-contractor  a  lien  against  the  State,  Troy 
Public  Works  v.  Yonkers  (1912)  207  N.  Y.  81,  is  predicated  upon  the 
conception  of  a  lien  as  in  the  nature  of  a  mortgage,  in  order  to  effectu- 
ate which  the  materials  furnished  must  be  a  part  of  the  mortgage  res. 
In  some  jurisdictions,  however,  the  courts  have  extended  the  scope  of 
such  statutes  to  include  explosives.  Schaghticoke  Powder  Co. 
v.  G.  &  J.  By.  (1905)  183  N.  Y.  306;  Snyder,  N.  Y.  Lien  Law  (5th 
ed.)  35;  see  Sampson  Co.  v.  Commonwealth  (1909)  202  Mass.  326,  333. 
This  extension  is  based  upon  the  arbitrary  rule  that  the  test  merely 
requires  that  the  materials  provided  should  go  into  the  improvement 
and  be  consumed  in  the  using.  In  the  principal  case,  however,  although 
the  material  supplied  was  consumed  in  improving  the  highway,  yet  it 
did  not  go  into  the  road,  and  the  court  considered  this  a  sufficient 
distinction  to  deny  the  lien.  It  is  apparent  that  this  conclusion  is  due 
chiefly  to  the  necessity  of  having  a  well  defined  line  of  demarcation  and 
is  in  accordance  with  the  general  tendency. 
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Limitation  of  Actions — Suretyship — Pakt  Payment  by  Principal. 
— The  obligee  relied  upon  a  part  payment  made  by  the  principal  within 
the  statutory  period,  without  the  consent  of  the  surety,  to  avoid  the 
surety's  defense  of  the  Statute  of  Limitations.  Held,  the  plaintiff's 
action  was  barred.    Du'ire  v.  Gentry  (Xeb.  1914)  115  X.  W.  350. 

If  by  his  agreement  the  surety  has  become  jointly  liable  with  his 
principal,  three  views  have  obtained  as  to  the  ability  of  the  latter  to 
bind  the  former  by  a  part  payment  which  would  toll  the  Statute  of 
Limitations.  By  some  courts  such  payment  is  regarded  as  effective 
in  rendering  both  amenable  to  suit,  by  others  it  is  deemed  to  obligate 
only  the  one  who  makes  the  payment,  and  by  still  others  a  middle  view 
is  adopted,  namely,  that  such  a  payment,  if  made  before  the  bar  of  the 
statute  has  been  perfected,  is  operative  as  to  both  debtors,  but  if 
made  thereafter,  only  against  the  party  making  it.  See  11  Columbia 
Law  Rev.  70;  Childs,  Suretyship,  241.  A  part  payment,  however, 
whether  it  be  considered  an  admission  of  liability  for  the  entire  debt, 
which  justifies  the  inference  of  a  new  promise  supported  by  the  original 
consideration,  see  12  Columbia  Law  Rev.  467,  or  a  mere  waiver  of  the 
statutory  defense,  see  16  Harvard  Law  Rev.  517,  must  evidently  be 
made  by  the  party  to  be  charged  or  his  authorized  agent,  Murdoch  v. 
Waterman  (1895)  145  X.  Y.  55,  and  consequently,  upon  principle,  one 
joint  debtor,  in  no  wise  an  agent  for  this  purpose,  should  not  be  able 
so  to  extend  the  obligation  of  his  co-obligor.  If,  however,  the  contract 
of  suretyship  does  not  create  a  joint  liability,  the  fact  that  in  the 
absence  of  express  authority  no  agency  for  the  purpose  of  tolling  the 
Statute  of  Limitations  can  be  predicated  of  this  relation,  would  seem, 
in  accord  with  the  principal  case,  to  preclude  the  principal  from 
defeating,  by  a  part  payment,  the  surety's  defense  of  the  Statute  of 
Limitations.  See  Maddox  v.  Duncan  (1898)  143  Mo.  613;  Omaha  Sav- 
ings Bank  v.  Sim^ral  (1901)  61  Xeb.  741.  This  result,  moreover,  is 
not  affected  by  the  decisions  that  afford  the  surety  a  remedy  when  he 
satisfies  an  obligation  which  has  been  barred  against  his  principal  by 
the  running  of  the  statute,  Godfrey  v.  Rice  (1871)  59  Me.  308,  since 
such  a  recovery  is  based  on  a  promise  implied  in  law,  see  5  Columbia 
Law  Rev.  65,  which  arises  only  upon  payment  of  the  debt  by  the 
surety. 

Mutual  Benefit  Assoclvtions — Membership — Ineligibility — Fraud — 
Ratification. — K,  a  saloon  keeper,  seeking  to  evade  the  constitution  of 
the  defendant  association  stated  in  his  application  for  membership 
that  he  was  a  can-maker.  B,  the  agent  of  the  local  lodge,  participat- 
ing in  the  fraud,  forwarded  K's  application  to  the  Supreme  Lodge, 
which  issued  a  certificate  without  knowledge  of  the  fraud.  For  ten 
years  K  paid  his  dues  and  assessments  to  B's  successors,  who  knew  of 
K's  business.  Held,  two  judges  dissenting,  the  defendant  was  not 
liable  on  the  certificate.  Krecek  v.  Supreme  Lodge  of  F.  U.  A.  (Xeb. 
1914)  145  X.  W.  859. 

While  misrepresentation  of  a  material  fact  in  the  application  will 
nullify  a  policy  issued  thereupon,  if  the  insurer,  with  knowledge  of 
the  misrepresentation,  accepts  premiums,  dues,  or  assessments,  he  has, 
by  his  conduct,  either  estopped  himself  to  set  up  the  fraud  or  waived 
the  misrepresentation.  And  the  knowledge  of  the  local  agent,  author- 
ized to  receive  these  sums,  is  deemed  by  some  courts  to  be  the  knowl- 
edge of  the  insurer.  Cloverdale  v.  Royal  Arcanum  (1901)  193  I1L  91; 
Alexander  v.  Grand  Lodge  (1903)  119  la.  519;  see  National  Union  v. 
Sherry  (Ala.  1913)   61  So.  944,  947.     But  on  principle  there  can  be 
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no  estoppel  when  the  applicant  has  wilfully  falsified,  for  in  no  sense 
was  he  misled  by  the  representation  of  the  insurer.  2  Bacon,  Benefit 
Societies  (3rd  ed.)  1114;  McCoy  v.  Roman  Catholic  etc.  Co.  (1890) 
152  Mass.  272;  Clematis  v.  Supreme  Assembly  (1892)  131  N.  Y.  485; 
2  Columbia  Law  Rev.  243.  Furthermore,  the  local  agents  of  benefit 
associations  generally  have  no  authority  to  waive  an  essential  element 
in  a  contract.  Kocher  v.  Supreme  Council  (1901)  65  N.  J.  L.  649; 
see  Northern  Assurance  Co.  v.  Grand  View  Bldg.  Assn.  (1902)  183 
U.  S.  308;  but  see  Williams  v.  Belief  Assn.  (1896)  89  Me.  158;  Bice  v. 
New  Eng.  Mut.  Soc.  (1888)  146  Mass.  248.  And  where,  as  in  the 
principal  case,  the  constitution  of  the  association  prohibits  such  con- 
tracts it  is  difficult  to  see  how  any  agent  can  bind  the  association  by 
waiving  the  constitution.  When  the  applicant  colludes  with  the  agent 
to  cheat  the  insurer  obviously  no  estoppel  or  waiver  can  be  invoked 
against  the  latter.  National  Ins.  Co.  v.  Minch  (1873)  53  N.  Y.  144; 
Wilhelm  v.  Columbian  Knights  (1912)  149  Wis.  585.  The  decision  in 
the  principal  case  that  B's  successors  could  not  waive  the  fraud  seems 
clearly  sound,  for  a  subordinate  agent,  without  the  actual  consent  of 
the  principal,  should  not  be  allowed  to  ratify  a  void  act  of  another 
agent. 

Public  Service  Corporations — Regulation  of  Rates. — The  plain- 
tiff gas  company  contended  that  the  value  of  their  property  upon 
which  they  were  entitled  to  a  fair  return  was  enhanced  by  the  paving 
of  the  streets  above  their  gas  mains,  and  that  this  increased  value 
should  be  considered  in  the  regulation  of  their  rates.  Held,  this  public 
improvement  should  not  be  considered  in  determining  what  rates  the 
company  was  entitled  to  charge.  Beople  ex  rel.  Kings  County  Lighting 
Co.  v.  Wilcox  (1914)  210  N.  Y.  479.    See  Notes,  p.  522. 

Religious  Associations — Church  Destroyed  by  Fdre — Rights  of 
Pewholder. — The  plaintiff  was  successor  in  title  to  a  deed  conveying 
two  pews  "so  long  as  the  church  shall  endure".  The  church  edifice  was 
completely  destroyed  by  fire  and  the  plaintiff  claims  an  allotment  of 
pews  in  a  temporary  structure.  Held,  the  pewholder's  right  was 
terminated  by  the  destruction  of  the  church.  Witthaus  v.  St.  Thomas' 
Church  (1914)  146  N.  Y.  Supp.  279. 

At  early  common  law  the  right  to  a  pew  descended  to  the  heir,  2 
Black.  Conun.,  *429,  and  was  consequently  designated  as  real  property, 
but  it  is  now  classified  as  personal  property  in  some  jurisdictions.  See 
Church  v.  Wells's  Exrs.  (1855)  24  Pa.  249.  It  would,  however,  seem 
to  be  rather  an  easement  in  the  nature  of  an  usufructuary  right  to 
occupy  the  pew  during  services,  1  Reeves,  Real  Property,  §  55,  see 
Bresbyterian  Church  v.  Andruss  (1848)  21  N.  J.  L.  325;  Sohier  v. 
Trinity  Church  (1871)  109  Mass.  1,  21,  than  an  estate  in  the  soil  or 
church  edifice.  The  existence  of  this  easement,  as  in  the  case  of 
party  wall  easements,  see  9  Columbia  Law  Rev.  74,  is  primarily  depend- 
ent upon  the  existence  of  the  church  structure;  in  case  the  edifice  is 
destroyed  by  fire  or  other  casualty,  the  easement  is  extinguished  and  the 
pewholder  is  entitled  to  no  reimbursement  for  his  loss.  1  Reeves,  Real 
Property,  69.  Similarly,  where  the  building  is  in  a  ruinous  condition 
and  it  becomes  necessary  to  abandon  or  alter  it,  the  pewholder's  rights 
are  lost.  Kellogg  v.  Dickinson  (1846)  18  Vt.  266;  see  KincaioVs  Appeal 
(1870)  66  Pa.  411.  On  the  other  hand,  while  the  proprietors  may 
alter,  remove  or  destroy  the  pew  at  liberty,  see  Jones  v.  Towne  (1878) 
58  N.  H.  462,  still,  if  the  building  is  fit  for  occupancy  and  is  razed 
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or  altered  merely  as  a  matter  of  expediency  or  the  pew  is  wantonly 
destroyed,  compensation  must  be  made.  See  1  Tiffany,  Real  Property, 
69S;  Mass.  Baptist  Miss.  Soc.  v.  Bou-doin  Sq.  Baptist  Soc.  (1912)  212 
Mass.  198.  It  might  well  be  argued,  however,  that  the  words  of  the 
grant  contemplated  the  creation  of  a  right  to  a  pew  so  long  as  the  par- 
ticular congregation  should  exist,  and  thus  take  the  case  out  of  the 
general  rule  that  the  easement  is  extinguished  upon  the  destruction 
of  the  church  edifice. 

Wills — Dying  Without  Issue — To  What  Time  Referred. — The  tes- 
tator gave  real  and  personal  property  to  A,  but  "if  A  shall  die  leaving 
issue  surviving  her,  then  to  such  issue  and  their  heirs  forever."  But 
"if  A  shall  die  without  issue  surviving  her"  the  property  to  return  to 
B.  Held,  A,  surviving  the  testator,  took  a  defeasible  fee.  Rees  v. 
WiUiams  (X.  C.  1913)  80  S.  E.  247. 

Where  there  is  a  devise  in  fee  or  an  absolute  bequest  with  a  gift 
over  in  case  the  first  taker  dies  without  issue,  the  rule  is  adopted  in 
many  jurisdictions  that  the  contingency  is  operative  only  by  a  death 
without  issue  during  the  testator's  lifetime.  See  14  Columbia  Law 
Rev.  461.  This  rule  is  based  on  considerations  other  than  the  possi- 
bilitv  of  the  gift  over  being  void  for  remoteness  after  an  indefinite 
failure  of  issue,  Hackney  v.  Tracy  (1890)  137  Pa.  53;  Gardner,  Wills, 
512.  if  it  were  held  that  a  dying  without  issue  after,  as  well  as  before, 
the  testator's  death  was  contemplated.  Indeed,  the  rule  has  frequently 
been  applied  when  the  gift  over  was  upon  a  failure  of  issue  which  by 
the  wording  of  the  will  was  a  definite  one.  Fowler  v.  Duhme  (1895) 
143  Ind.  248;  Stokes  v.  Weston  (1894)  142  N.  Y.  433.  The  statute 
enacted  in  the  jurisdiction  of  the  principal  case,  which  is  similar  to 
statutes  very  generally  adopted,  providing  that  the  phrase  shall  refer  to 
a  dying  without  issue  at  the  death  of  the  taker  of  the  estate  subject  to 
the  contingency,  appears  to  have  had  the  object  merely  of  abolishing 
the  construction  which  regards  it  as  providing  for  an  indefinite  failure 
of  issue.  It  would  seem,  therefore,  that  the  question  whether  the  phrase 
is  one  of  limitation  or  furnishes  merely  a  substitutionary  gift,  see  8 
Columbia  Law  Rev.  37,  should  not  be  determined  by  such  a  statute,  but 
should  still  be  decided  bv  independent  considerations.  See  Harvey  v. 
Bell  (1904)  118  Kv.  512':  Frank  v.  Frank  (1908)  120  Tenn.  569;  but 
see  Buchanan  v.  Buchanan  (1888)  99  N.  C.  308;  Sims  v.  Conger  (1860) 
39  Miss.  231. 

Wills — Fraud  in  Procuring  Probate— Juridiction  of  Equity  — 
Subsequent  to  the  execution  of  a  will,  the  testator  married  the  plaintiff, 
who  was  still  living  at  the  testator's  death.  By  virtue  of  a  Washington 
statute,  these  circumstances  constituted  a  revocation  of  the  will.  Never- 
theless, the  defendants,  named  as  legatees  in  the  instrument,  procured 
its  probate.  The  plaintiff,  believing  that  the  testator  died  without 
property,  did  not  contest  the  will  in  the  probate  court,  but  fourteen 
years  later  sought  to  have  the  probate  decree  set  aside  in  equity. 
Held,  a  demurrer  should  be  sustained.  In  re  Hoscheid's  Estate  (Wash. 
1914)  139  Pac.  61. 

It  was  early  held  in  England  that  equity,  acting  under  its  general 
jurisdiction  to  relieve  against  fraud.  2  Pomeroy,  Eq.  Jur.,  §  912,  might 
cancel  a  will  procured  bv  fraud  or  undue  influence.  Maundy  v.  Maundy 
(1638)  1  Ch.  Rep.  122;' Goss  v.  Tracy  (1715)  1  P.  Wms.  288.  But  this 
jurisdiction  was  later  denied  as  to  wills  of  personalty  on  the  ground 
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that  the  decree  of  the  ecclesiastical  court  granting  probate  was  con- 
clusive of  the  issue  of  fraud,  Archer  v.  Mosse  (1686)  2  Vern.  8,  and 
that  the  plaintiff's  only  remedy  was  a  review  of  or  appeal  from  that 
decree.  Allen  v.  M'Pherson  (1847)  1  EL  L.  C.  *191.  A  distinction  was 
taken,  however,  where,  as  in  the  principal  case,  the  fraud  lay  in  pro- 
curing the  decree;  and  here,  it  appears,  equity  will  still  grant  relief. 
See  Barnesly  v.  Powel  (1748)  1  Ves.  Sr.  120;  1  Williams,  Executors, 
435 ;  2  Pomeroy,  Eq.  Jur.,  §  913  n.  The  general  English  rule  has  been 
uniformly  followed  in  this  country.  In  re  Broderich's  Will  (1874) 
21  Wall.  503;  Vincent  v.  Vincent  (1906)  70  N.  J.  Eq.  272,  but  its 
application  has  been  limited  to  those  cases  where  the  contestant's 
remedy  was  adequate.  See  Phillips  v.  Flagler  (1913)  143  N.  Y.  Supp. 
798.  The  latter  condition  exists,  it  would  seem,  in  cases  where  the 
fraudulent  acts  are  discovered  after  the  brief  period  for  contesting  the 
will  has  expired,  see  Smith  v.  Boyd  (1901)  127  Mich.  417,  and  in  such 
case  it  seems  that  equity  should  deprive  the  fraudulent  devisee  of 
his  unconscionable  advantage  by  declaring  him  a  trustee  for  the  heir. 
See  Allen  v.  M'Pherson,  supra,  *216.  Thus  limited,  the  power  of  equity 
would  not  constitute  an  encroachment  upon  the  jurisdiction  of  other 
tribunals,  the  objection  which  underlies  the  English  rule.  Aside  from 
the  question  of  laches  therefore,  it  would  seem  that  had  the  plaintiff's 
bill  been  grounded  on  the  theory  of  constructive  trust  the  proper  hold- 
ing would  have  been  contrary  to  the  result  actually  reached. 
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Criminology.  By  Barox  Raffaele  Garofalo.  Procurator  General 
at  the  Court  of  Appeals  of  Venice  and  Senator  of  the  Kingdom  of 
Italy.  Translated  by  Robert  Wyxess  Millar.  Boston :  Little,  Browx 
&  Co.    1914.      pp.  xl,  478. 

This  is  the  seventh  treatise  in  the  Modern  Criminal  Science  Series 
and  is  fully  up  to  the  high  standard  set  by  the  preceding  works. 

In  the  author's  preface  he  states  that  his  chief  purpose  is  to  intro- 
duce the  experimental  method  into  Criminology  in  order  to  ascertain 
the  means  best  adapted  to  the  extirpation  of  crime.  He  contends  that 
the  present  methods  of  dealing  with  crime  and  criminals  are  both 
archaic  and  ineffectual,  and  the  scale  of  punishments  fixed  by  statute 
is  based  upon  nothing  more  scientific  than  guesswork.  For  this  system 
he  wishes  to  substitute  a  complete  classification  of  crime  and  an  equally 
comprehensive  scheme  of  punishment. 

In  his  opening  chapter  the  author  points  out  the  lack  of  a  proper 
definition  of  crime.  To  say  that  to  do  what  the  law  forbids  under  a 
penal  sanction  is  to  commit  a  crime  and  that  the  man  who  does  so  is 
a  criminal  is  not  a  definition  of  either  term.  It  merely  informs  us 
that  we  may  discover  whether  or  not  a  given  act  is  a  crime  by  turning 
to  the  penal  code,  and  on  further  investigation  we  learn  that  what  is  a 
crime  at  one  time  is  not  so  at  another.  It  is  this  lack  of  definition  that 
has  rendered  the  naturalists'  study  of  crime  a  matter  of  scientific  inter- 
est rather  than  of  practical  use.  Garofalo  contends  that  "we  may 
arrive  at  the  notion  of  the  natural  crime."  This  concept,  however,  is 
to  be  attained  by  the  analysis  of  sentiments  rather  than  by  an  analysis 
of  facts.  While  there  is  probably  no  given  act  that,  at  some  time  and 
in  some  place,  has  not  been  considered  lawful,  there  have  always  been 
acts  that  have  been  considered  criminal.  "There  is  a  constant  charac- 
ter in  the  emotions  aroused  by  acts  which  are  appreciated  in  an  identical 
manner.''  The  author  holds  with  Herbert  Spencer  that  each  race 
possesses  a  sum  of  moral  instinct  which  are  not  due  to  individual 
reasoning  but  which  are  the  inheritance  of  the  individual,  quite  as 
much  as  the  physical  type.  This  being  true,  in  order  to  reach  the  idea 
of  natural  crime  we  must  first  find  the  elementary  and  universal  moral 
sentiments.  These,  our  author  holds,  are  Pity  and  Probity.  Any 
violation  of  these  sentiments  has  always  aroused  an  emotion  of  the 
same  character.  To  the  objection  that  these  sentiments  are  com- 
paratively modern,  as  is  shown  by  many  acts  of  cruelty  practised  in 
earlier  days,  the  author  answers  that  their  scope  is  restricted  to  those 
we  consider  our  fellow  beings.  The  idea  of  the  fellowship  of  man,  he 
adds,  is  of  comparatively  recent  origin,  having  at  different  times  been 
extended  from  the  family  to  the  clan,  the  country,  and  the  race. 

Any  act,  then,  in  violation  of  either  of  these  sentiments  in  the 
average  measure  in  which  they  are  possessed  by  the  community,  our 
author  holds  to  be  a  natural  crime  and  the  proper  subject  of  crim- 
inology. Acts  which  do  not  so  offend  are  to  be  considered  merely 
violations  of  police  regulations  and  so  treated.  Crime  thus  defined,  it 
follows  that  any  man  "in  whom  there  is  an  absence,  eclipse  or  weak- 
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ness"  of  either  of  these  sentiments  is  a  criminal  and  is  incompatible 
with  society.  This  incompatibility  may,  of  course,  be  total  or  partial, 
and  may  occasionally  be  remedied. 

In  part  second,  Garofalo  takes  up  the  study  of  the  criminal.  After 
discussing  the  views  of  Lombroso,  who  believes  in  a  recognizable 
anthropologic  type,  and  of  Tarde,  who  favors  what  might  be  called  the 
idea  of  occupational  similarity,  he  reaches  the  conclusion  that  "from 
the  anthropologic  point  of  view  the  type  is  very  far  from  being  fixed" 
but  it  "has  been  clearly  ascertained  that  there  exist  certain  physiog- 
nomic characteristics  or  rather  expressions  that  enable  the  observer  to 
distinguish  one  group  of  criminals  from  another."  With  this  point 
of  view  the  reviewer,  from  ten  years  observation  of  criminal  types, 
cannot  agree.  It  is  quite  impossible  in  court  to  decide  by  inspection 
which  is  the  complainant  and  which  is  the  criminal. 

Turning  from  anthropologic  to  psychic  anomaly,  the  author  states 
that  such  anomaly  is  moral,  not  pathological,  and  that  without  moral 
anomaly,  i.  e.  a  lack  more  or  less  complete,  of  the  sentiments  of  Pity 
or  Probity,  there  is  no  natural  or  true  criminal.  This  lack  is  either 
"congenital,  or  inherited,  or  acquired  in  early  infancy  and  become 
inseparable  from  the  psychic  organism."  "There  is  no  such  thing  as 
the  casual  offender  if  by  the  use  of  that  term  we  grant  the  possibility 
of  a  morally  well  organized  man  committing  a  crime  solely  through  the 
force  of  external  circumstances."  Garofalo  believes  the  cause  of  this 
anomaly  to  be  degeneracy,  due  to  hereditary  retrogressive  selection, 
rather  than  atavism.  From  this  point  of  view  it  necessarily  follows 
that  recidivism  is  the  rule  rather  than  the  exception.  Basing  his  classi- 
fication upon  the  manifestation  of  this  moral  anomaly,  the  author 
divides  criminals  into  1.  Murderers;  2.  Violent  criminals;  3.  Criminals 
deficient  in  probity;  and  4.  Lascivious  criminals. 

Turning  to  the  effect  of  social  influences  on  crime,  Garofalo  gives 
but  little  weight  to  education  or  prosperity,  and  somewhat  greater 
value  to  religious  and  family  training.  He  deplores  the  modern  tend- 
ency towards  increasing  mildness  in  penal  discipline,  and  proves  that 
any  relaxation  in  severity  has  been  followed  by  an  increase  in  crime, 
and  vice-versa.  The  present  fortunate  condition  of  England,  which  the 
author  considers  the  most  law-abiding  country  in  the  world,  he  holds 
in  some  measure  due  to  her  wholesale  executions  in  the  past. 

Garofalo  considers  the  natural  criminal  unfit  or  rather  unadapted 
to  social  life,  and  that  the  proper  method  for  society,  as  a  whole,  to 
pursue  is  that  method  followed  by  the  smaller  social  groups,  such  as 
clubs,  etc.,  that  is,  elimination.  In  the  case  of  murderers,  this  elimina- 
tion should  be  absolute,  i.  e.  the  death  penalty.  In  other  extreme  cases, 
such  as  certain  recidivicists  and  persons  whose  acts  have  shown  a  total 
lack  of  either  of  the  elementary  sentiments,  there  should  be  deporta- 
tion for  life  and  confinement.  In  still  milder  cases,  he  favors  trans- 
portation or  imprisonment  in  an  agricultural  colony  until  the  prisoner 
has  given  satisfactory  evidence  of  his  adaptability  to  society.  Garofalo 
exposes  the  fallacies  of  the  correctionalist  school,  and  points  out  its 
complete  and  universal  failure  in  practice.  At  this  point,  it  is  inter- 
esting and  instructive  to  note  that  the  too  prevalent  sentimental 
reformers  of  the  United  States  are  urging  the  adoption  of  systems 
already  tried  and  found  wanting  abroad. 

In  addition  to  the  punishments  above  described,  Garofalo  has 
worked  out  a  system  of  financial  reparation  by  the  offender  to  the 
individual  injured,  whereby  his  entire  earnings,  save  only  the  amount 
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necessary  for  his  maintenance,  would  be  applied  to  this  purpose.  Thi3 
idea  has  many  things  to  recommend  it,  and  there  appears  to  be  no 
valid  argument  against  it. 

In  the  closing  chapters,  besides  working  out  his  theories  of  punish- 
ment, as  outlined  above,  Garofalo  criticises  the  existing  theories  of  the 
criminal  law,  and  points  out  many  things  that  he  considers  defects 
in  the  existing  criminal  procedure.  Among  these  defects  are  rules 
allowing  the  initiation  of  a  penal  action  to  depend  upon  the  individual, 
the  publicity  of  the  preliminary  investigation,  the  admission  of  the 
defendant  to  bail,  prescription  of  criminal  actions,  the  exercise  of  the 
pardoning  power,  and  above  all  the  jury  system. 

On  the  whole,  the  book  is  worth  reading  and  the  author  has  planned 
a  logical  system  so  entirely  devoid  of  sentimentality  that  it  will  proba- 
bly never  be  adopted.  In  the  final  chapter  he  outlines  an  international 
penal  code. 

Joseph  E.   Corrigan. 

The  Law  and  Practice  of  Inheritance  Taxation  in  the  State  of 
Xew  York.  By  T.  Ludlow  Chrystte.  New  York:  The  Banks  Law 
Publishing  Company.    Baker,  Yoorhis  &  Co.    1914.    pp.  xxix,  890. 

It  is  not  surprising  that  a  branch  of  the  law,  if  such  it  may  be 
called,  which  is  not  only  subject  to  the  process  of  exposition  by  ramifi- 
cation typical  of  our  legal  system,  but  serves  as  well  as  a  favorite  sub- 
ject of  legislative  experiment,  should,  in  the  course  of  a  decade,  call 
forth  a  text-book  biennially  in  this  State  alone.  It  is  surprising, 
however,  and  nevertheless  gratifying  to  be  able  to  record  a  not  uncer- 
tain acquisition  even  in  so  numerous  a  company,  for  the  author  has 
produced  a  text-book  which  may  fairly  serve  as  a  model  for  compre- 
hensiveness and  accessibility,  although  hardly  adaptable  to  the  treat- 
ment of  legal  topics  less  clearcut  and  restricted  in  scope  than  the 
Xew  York  Transfer  Tax  Law.  At  the  risk  of  being  fanciful,  it  may 
indeed  be  urged  that  this  method  of  treatment  is  "temperamentally" 
unfitted  for  subjects  other  than  those  in  which  the  Legislature  pre- 
eminently, rather  than  the  lawyer,  is  striving  to  say  what  the  law 
should  be. 

This  work  is  not  in  the  nature  of  an  essay  or  treatise  but  distinctly 
a  book  of  ready  reference  aiming  to  give  the  state  of  the  law  and  to 
point  out  the  steps  to  be  taken  by  the  practitioner  in  the  most  direct 
and  expeditious  manner.  This  the  author  does  admirably.  The  text  of 
the  various  laws  and  amendments,  with  the  periods  distinctly  stated 
in  which  they  hold  sway,  is,  of  course,  essential.  In  a  few  simple  and 
explanatory  chapters,  enriched  by  the  fruit  of  the  author's  experience 
as  Transfer  Tax  Appraiser  and  Attorney  for  the  State  Comptroller, 
and  enlightening  to  the  practitioner  concerned  with  the  purely  formal 
matters  connected  with  the  ascertainment  and  payment  of  this  tax, 
are  treated  the  Taxable  Transfer,  Kates  of  Tax  and  Exemptions,  Pro- 
cedure Incident  to  the  Appraisal,  and  Non-resident  Estates. 

Where  an  index  is  ordinarily  to  be  expected,  will  be  found  the 
author's  most  thoroughgoing  innovation  in  the  form  of  a  topical 
treatment  of  the  subject,  arranged  alphabetically,  and  because  of  its 
bulk  and  comprehensiveness,  justly  entitled  a  Compendium  of  the  In- 
heritance Tax  Law  and  Practice,  Although  the  headings  in  this  novel 
index  do  not,  at  times,  escape  the  obscurity  and  elusiveness  common 
to  indices,  an  elusiveness  which  is  emphasized  perhaps  because  of  the 
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bulk  of  pages  in  which  they  are  contained,  the  topics  are  well  and 
abundantly  treated  and  thoroughly  cross-referenced. 

A  comprehensive  digest  of  every  decision  of  the  Court  of  Appeals, 
interpreting  the  innumerable  acts  and  amendments  of  the  law,  is  given, 
supplemented  in  the  Compendium  by  many  references,  with  digests 
and  quotations,  to  Supreme  Court  and  Surrogates'  decisions.  Con- 
veniently to  hand,  also,  is  the  Decedents'  Estate  Law  and  the  Stock 
Transfer  Statute. 

Geoffrey  Konta. 

The  American  Doctrine  of  Judicial  Supremacy.  By  Charles 
Grove  Haines.  Professor  of  Politics  in  Whitman  College.  New 
York:    The  MacMillan  Co.    1914.    pp.  xviii,  365. 

Even  in  this  time  of  general  discussion  of  the  powers  of  the  courts 
and  disapproval  of  their  economic  attitude,  it  is  difficult  for  the  ordi- 
nary citizen  to  appreciate  how  large  a  sphere  is  exercised  by  the  courts 
in  the  United  States  in  the  affairs  of  ordinary  life  and  in  the  control 
of  governmental  machinery.  Whereas  in  practically  all  other  govern- 
ments the  supreme  power  resides  in  the  legislative  branch,  in  the- 
United  States  the  ultimate  source  of  power  on  most  questions  is  the 
judiciary.  As  Professor  Haines  points  out,  this  control  springs  from 
the  Anglo-Saxon  idea  of  the  supremacy  of  law  made  by  judges,  and 
the  special  functions  granted  to  them  in  this  country,  as  the  guardians 
of  written  constitutions.  These  two  elements  have  moulded  a  political 
situation  without  parallel  in  ancient  or  in  modern  history. 

The  style  of  this  work  is  clear  throughout,  and  the  method  adopted 
logical  and  convincing,  although  the  book  is,  perhaps,  somewhat  better 
adapted  for  use  in  connection  with  the  class-room  than  for  general 
reading.  At  first  glance,  the  text  appears  overburdened  by  quotation- 
Such  treatment  is,  however,  demanded  by  the  nature  of  the  subject, 
and  the  criticism  to  which  the  doctrine  has  been  subjected.  Generally, 
attacks  of  this  kind  have  been  either  historically  inaccurate,  and  based 
on  a  priori  reasoning,  or  the  rhetorical  manifestos  in  which  our  states- 
men are  prone  to  indulge.  Professor  Haines  has  corrected  many  of 
these  conclusions  by  evidence  drawn  from  the  sources.  The  book  is, 
therefore,  one  of  the  best  contributions  to  the  history  of  the  subject, 
and  does  credit  to  the  wide  historical  knowledge  and  genius  for  re- 
search displayed  by  the  author. 

Professor  Haines  has  addressed  himself  to  the  task  of  tracing  the 
history  of  the  unique  American  doctrine,  its  bases  and  sources,  the 
conflict  over  its  establishment  and  maintenance,  and  its  present  scope. 

As  the  book  shows,  the  doctrine  emerged  from  the  idea  of  an  "over- 
ruling law  of  nature  or  law  of  God,  through  a  concept  of  a  law  funda- 
mental and  unalterable  which  was  vitalized  by  Coke's  theory  of  the 
supremacy  of  the  common  law  courts"  and  finally  crystallized  as  actual 
power  in  the  hands  of  the  judges  by  the  conception  of  the  judiciary  as 
the  special  wardens  of  written  constitutions.  By  this  method  the 
author  indicates  the  sources  from  which  the  American  people  have 
drawn  the  political  doctrine  which  has  moulded  our  government. 

The  prevalence  and  simultaneous  development  of  these  ideas  is 
shown  by  quotations  from  the  early  Colonial  documents  and  cases. 
The  colonies  in  their  conflict  with  the  mother  country  first  announced 
the  principle  of  a  fundamental  and  overruling  law  as  "an  indispen- 
sible  axiom  of  the  public  law."  This  principle  was  utilized  by  the 
colonial  and  early  state  courts  to  declare  laws  void.     At  first  this  was. 
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done  in  a  rather  desultory  fashion,  by  reference  to  the  law  of  nature, 
or  the  fundamental  charters  of  English  liberty,  until,  by  a  process  of 
development,  there  finally  emerged  a  well-defined  doctrine  of  the  fun- 
damental constitutional  law  guarded  by  the  judiciary. 

From  this  preface,  the  next  step  is  to  show  the  feeling  in  the  Con- 
stitutional Convention  and  the  opinions  of  the  leading  members.  The 
predominance  of  the  sentiment  for  a  judiciary  with  supreme  power  to 
decide  on  constitutional  questions  is  clearly  set  forth.  The  author 
here  acknowledges  his  debt  to  Professor  Beard's  work,  "The  Supreme 
Court  and  the  Constitution,"  where  the  opinions  of  the  members  of 
the  Convention  are  summarized.  By  an  examination  of  the  decisions 
in  the  federal  courts  preceding  Marbury  v.  Madison,  Professor  Haines 
proves  that  these  courts  were  influenced  by  the  same  political  and  gov- 
ernmental ideas  as  were  the  judges  in  the  colonial  and  state  courts. 
Therefore,  the  principle  enunciated  by  Chief  Justice  Marshall  in  that 
case  was  no  innovation. 

If  the  theory  that  the  courts  usurped  the  power  to  declare  laws 
unconstitutional  were  not  overthrown  by  these  cases  and  precedents, 
a  complete  refutation  is  furnished  by  the  account  of  the  various  po- 
litical conflicts  which  have  resulted  from  the  exercise  of  that  power. 
This  resume  certainly  proves  sufficiently  that  there  was  some  deep- 
seated  desire  on  the  part  of  the  American  people  for  such  supreme 
judicial  control,  a  control  which  has  remained  unshaken  in  spite  of 
the  severe  conflicts  over  the  powers  of  the  courts  resulting  from  the 
many  changes  in  political  mastery. 

The  author  then  shows  that  by  a  sparing  use  of  its  power  the  Court 
had  builded  firmly  in  the  respect  of  the  people  until  the  late  demand 
for  progressive  legislation  received  severe  checks  from  the  Supreme 
Court  of  the  United  States.  During  this  later  period  the  respect  for 
the  Court's  opinion  has  been  weakened  by  assaults  on  its  policy,  first 
by  dissenting  judges  and  later  by  laymen.  These  opinions  are  sum- 
marized in  the  chapter  upon  Recent  Criticisms. 

For  this  situation  the  author  offers  no  panacea,  since  his  purpose 
is  historical  rather  than  controversial  or  critical.  But  may  we  join 
him  in  the  hope  which  he  suggests  that  ''a  restriction  of  the  realm 
within  which  laws  may  be  invalidated,  an  easier  method  of  changing 
the  fundamental  law,  and  a  less  hostile  attitude  toward  legislative 
innovations  on  the  part  of  lawyers  and  judges,  will  remove  the  chief 
grounds  of  complaint  against  the  judiciary  with  respect  to  what  is 
termed  judicial  legislation,  and  will  make  it  possible  and  desirable, 
even  to  those  who  believe  in  the  ultimate  rule  of  the  people,  to  retain  in 
state  and  federal  government  the  power  of  the  courts  to  invalidate  acts 
as  a  salutary  check  upon  hasty  and  careless  legislation." 

James  A.  Fee,  Jr. 

A  Treatise  on  the  American  Law  Relattng  to  Mines  and  Mineral 
Lands.  By  Curtis  H.  Lindley  of  the  San  Francisco  Bar.  San  Fran- 
cisco: Bancroft-Whitney  Company.  1914.  Vol.  I,  pp.  cclii,  1-730; 
Vol.  JJ,  731-1685;  Vol.  Ill,  1687-2813. 

The  first  and  second  editions  of  this  work  edited  by  Mr.  Lindley 
were  published  in  1897  and  1903  respectively.  The  publisher's  plates 
of  the  second  edition  were  destroyed  in  the  general  conflagration  fol- 
lowing the  San  Francisco  earthquake  of  1906.  Since  the  editing  of  the 
second  edition,  many  hitherto  disputed  questions  have  been  finally  de- 
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termined  by  the  courts  and  many  new  questions  have  arisen  and  been 
passed  upon.  Furthermore,  during  the  period  mentioned,  there  has 
been  a  marked  change  in  governmental  policy  evidenced  by  the  various 
national  conservation  measures. 

This  work  is  broad  in  its  scope  and  systematically  arranged.  Titles 
I  and  II  are  introductory;  in  them  the  author  devotes  a  few  pages  to 
the  mining  laws  of  foreign  countries  and  gives  a  historical  review  of 
the  development  of  the  present  system  of  mining  law  in  this  country, 
pointing  out  its  elements  of  weakness  and  strength.  The  balance  of 
the  text  outlines  the  method  to  be  followed  in  acquiring  and  perfect- 
ing rights  to  mineral  lands  of  the  public  domain  (including  coal,  oil 
and  gas,  as  well  as  the  metallic  minerals)  and  treats  of  the  multitudi- 
nous questions  incidental  to  the  ownership  and  working  thereof.  Foot- 
notes containing  references  to  decisions  and  Federal  and  State  stat- 
utes are  given  throughout  the  text. 

Throughout,  the  volumes  indicate  exhaustive  study  and  research. 
Substantially  all  of  the  questions  that  may  give  rise  to  disputes  are 
treated  thoroughly  and  systematically.  The  discussion  and  analysis 
of  decisions  is  excellent  and  the  author's  conclusions  are  in  every  in- 
stance reached  by  clear  and  logical  reasoning,  supported  by  the  authori- 
ties. Moreover,  the  work  is  not  limited  in  its  usefulness  to  any  par- 
ticular state,  but  is  general  in  its  scope;  decisions,  local  district  rules 
and  statutes  are  given  from  all  of  the  States  and  Territories  containing 
public  domain  lands,  and  the  text  treats  all  localities  with  equal  ful- 
ness. 

Since  the  appearance  of  the  first  edition  of  this  work,  it  has  been 
considered  one  of  the  leading  authorities  on  the  subject;  this  revision 
was  urgently  required  by  the  development  of  and  changes  in  the  law, 
and  will  unquestionably  be  very  welcome  to  members  of  the  profession 
engaged  in  the  practice  of  mining  law. 

H.  Alexander  Smith. 
Books  Eeceived. 

Where  and  Why  Public  Ownership  Has  Failed.  By  Yves  Guyot. 
Translated  from  the  French  by  H.  F.  Baker.  New  York:  The  Mac- 
Millan  Co.    1914.  pp.  459. 

The  Law  and  Practice  of  Inheritance  Taxation  in  the  State  of 
New  York.  By  T.  Ludlow  Chrystie.  New  York :  Banks  Publishing 
Co.,  Baker  Voorhis  &  Co.    1914.    pp.  xxix,  890. 

A  Digest  of  Cases  Decided  in  France  Relating  to  Private  Inter- 
national Law.  By  Pierre  Pellerin.  London:  Stevens  &  Sons.  1914. 
pp.  130. 

Philosophy  of  Law.  (Modern  Legal  Philosophy  Series,  XII.)  By 
Joseph  Kohler.  Translated  from  the  German  by  Adelbert  Albreciit. 
Boston:  The  Boston  Book  Co.    1914.    pp.  xliv,  390. 

The  Mechanics  of  Law  Making.  By  Sir  Courtenay  Ilbert, 
G.C.B.  Clerk  of  the  House  of  Commons.  New  York:  Columbia 
University  Press.     1914.    pp.  viii.  209. 

Commentaries  on  the  Law  of  Evidence  in  Civil  Cases.  By  Burr 
W.  Jones  of  the  Wisconsin  Bar.  Revised  by  L.  Horwitz.  San  Fran- 
cisco :  The  Bancroft- Whitney  Co.  1914.  Vol.  IV,  pp.  x,  976 ;  Vol  V, 
vi,  1156. 

Roman  Private  Law.  By  E.  C.  Clark.  Cambridge:  Cambrbxje 
University  Press.     1914.    pp.  Vol.  I,  1-432;  Vol.  II,  433-802. 
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THE   RULES    OF    VENUE,   AND    THE    BEGIN- 
NINGS OF  THE  COMMERCIAL  JURIS- 
DICTION OF  THE  COMMON 
LAW  COURTS. 

In  the  latter  half  of  the  fifteenth  century  the  rivalry  which  had 
sprung  up  between  the  common  law  courts  on  the  one  side,  and 
the  Council  and  Chancery  on  the  other,  was  making  for  the  expan- 
sion of  common  law  doctrine  in  many  directions.  Three  of  these 
lines  of  expansion  are  especially  important  in  relation  to  the  com- 
mercial jurisdiction  of  the  common  law  courts.  In  the  first  place 
the  development  of  the  action  of  assumpsit  was  giving  to  the  com- 
mon law  an  adequate  remedy  for  the  enforcement  of  contracts. 
In  the  second  place,  the  development  of  the  action  of  trover  was 
an  adequate  remedy  for  the  enforcement  of  title  to  goods.  In 
the  third  place  there  was  a  movement  towards  some  modifica- 
tion of  the  strict  rules. of  venue  which,  at  an  earlier  period,  had 
barred  the  common  law  courts  from  hearing  cases  which  turned 
upon  acts  done  or  transactions  entered  into  abroad.  With  the 
development  of  the  actions  of  assumpsit  and  trover  I  have  dealt 
elsewhere.1  Here  I  propose  in  the  first  place  to  trace  the  history 
of  the  modification  of  the  rules  of  venue ;  and,  in  the  second  place, 
lo  summarize  the  effect  of  this  modification  on  the  beginnings  of 
the  commercial  jurisdiction  of  the  common  law  courts. 


Under  the  old  common  law  the  parties  to  an  action  were  re- 
quired to  designate  with  the  greatest  particularity  the  place  where 
the  events  alleged  in  the  pleadings  had  happened,  because  the 
sheriff  could  not  otherwise  have  summoned  a  jury  who  would  know 

*3  Holdsworth,  History  of  English  Law,  320-349.  280,  281. 
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the  real  facts  of  the  case.2  But  this  strict  rule  was  found  to  be 
inconvenient  in  cases  in  which  the  facts  alleged  happened  partly 
in  one  county  and  partly  in  another.3  It  was  this  inconvenience 
which  induced  the  judges  to  draw  the  distinction  between  transi- 
tory and  local  actions — "that  is,  between  those  in  which  the  facts 
lelied  on  as  the  foundation  of  the  plaintiff's  case  have  no  necessary 
connection  with  a  particular  locality,  and  those  in  which  there  is 
such  a  connection."4  An  instance  of  the  former  is  an  action  on  a 
contract,  of  the  latter  an  action  of  trespass  to  land.  "In  the  latter 
class  of  actions  the  plaintiff  was  bound  to  lay  the  venue  truly;  in 
the  former  he  might  lay  it  in  any  county  he  pleased."5  Litigants 
were  not  slow  to  make  use  of  this  distinction;  and  in  13756  an 
action  was  brought  on  a  deed  which  was  made  at  Harfleur  in  Nor- 
mandy. The  plaintiff  anticipated  the  device  used  at  a  later  period 
by  alleging  in  his  claim  that  it  was  made  at  Harfleur  in  the  county 
of  Kent.  The  efficacy  of  this  device  was  not  decided  upon,  as  the 
case  went  off  upon  another  point. 

But  it  was  soon  found  that  the  parties  to  actions  in  this  litigious 
age  abused  this  distinction.  Plaintiffs  harassed  defendants  by  pur- 
posely laying  the  venue  in  a  distant  place ;  and  therefore  statutes 
of  Richard  II  and  Henry  IV's  reigns  required  all  actions  to  be 
brought  in  their  proper  counties.7  These  statutes  were  strictly  en- 
forced by  the  judges  ;8  and  Littleton  takes  it  for  granted  that  cases 
which  involved  the  consideration  of  facts  happening  outside  the 
realm  could  not  be  heard  by  the  courts  of  common  law.9  But  the 
judges  were  quite  alive  to  the  advantages  to  be  got  by  enlarging 
their  jurisdiction ;  and  it  is  clear  that  they  were  ready  to  adopt 
any  workable  expedient  to  get  jurisdiction  over  such  cases.  In 
144210  an  action  was  brought  in  the  common  bench  on  a  contract 
made  in  France ;  and  counsel,  though  he  pleaded  that  no  action  lay 

2i  Holdsworth,  H.  E.  L.  155  n.  9. 

sFor  the  mass  of  decisions,  often  conflicting,  to  which  this  inconvenience 
gave  rise,  see  2  Reeves,  H.  E.  L.  409-412. 

'[1893]   A.  C.  618. 

"[1893]  A.  C.  618;  but,  as  Lord  Herschell  said,  "It  was  still  necessary 
to  lay  every  local  fact  with  its  true  venue  on  peril  of  a  variance  if  it 
should  be  brought  in  issue,"  see  1   S.  L.  C.  598-600. 

8Y.  B.  48  Edw.  Ill,  Hil.  pi.  6. 

7Stat.  6  Ric.  II,  c.  2;  stat.  4  Hen.  IV,  c.  18. 

•1  S.  L.  C.  597,  598. 

"Litt.  §  440,  "Hee  that  is  out  of  the  realme  cannot  have  knowledge 
of  the  disseisin  made  unto  him  by  understanding  of  the  law,  no  more 
than  that  a  thing  done  out  of  the  realme  may  bee  tried  within  this  realme 
by  the  oath  of  12  men." 

10Y.  B.  20  Hen.  VI,  Pasch.  pi.  21. 
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on  such  a  contract  in  England,  did  not  dare  to  risk  a  demurrer  on 
this  point.  Newton,  indeed,  asserted  broadly  that  even  though  the 
contract  was  made  in  France,  an  action  would  lie  in  England  if 
the  parties  chose  to  sue  there.11  But  this  was  rather  too  sweeping, 
as  it  left  unsolved  the  difficulty  as  to  where  the  venue  should  be 
laid.  No  doubt  there  was  earlier  authority  for  the  proposition  that 
if  action  was  brought  on  a  contract  made  in  a  county  Palatine,  the 
jury  could  be  summoned  from  the  neighbouring  counties.12  But 
in  the  case  of  an  action  brought  in  a  foreign  country  there  were 
no  neighbouring  counties. 

The  judges  of  Henry  VTs  and  VII's  reigns  got  over  this  diffi- 
culty by  laying  down  a  somewhat  narrower  principle  which  had 
been  hinted  at  in  the  case  reported  in  1375.  They  said  that  if  any 
part  of  the  contract  was  to  be  performed  in  England,  the  action 
could  be  brought  there.13  The  result  was  that  if  the  contract  was 
made  in  England  to  be  performed  abroad,  or  vice  versa,  action  lay 
in  the  English  courts.  But  if  the  contract  was  both  made  abroad 
and  to  be  performed  abroad,  or  if  the  foundation  of  the  action 
was  an  act  done  wholly  abroad,  no  action  would  lie.14 

It  was  during  the  sixteenth  century  that  this  last  limitation  im- 
posed by  the  rules  of  venue  was  got  over  by  the  adoption  of  the 

^"Mesque  I'  obligation  se  -fist  en  France,  uncore  si  suit  en  Angleterre, 
action  peut  estre  maintenir  sur  ceo  cyeins  assez  bien;"  and  Fortescue, 
Y.  B.  32  Hen.  VI,  Hil.  pi.  13,  seems  to  have  held  the  same  view. 

"Fitzherbert's  Abridgment,  Visne  pi.  50,  citing  45  Edw.  Ill,  Mich. ;  this 
seems  to  have  been  the  rule  laid  down  as  to  the  practice  of  the  court 
by  the  protho-notaries  in  Y.  B.  32  Hen.  VI,  Hil.  pi.   13. 

UY.  B.  48  Edw.  Ill,  Hil.  pi.  6,  Finchden  says:  "Si  un  home  soit  lowe 
pur  moy  a"  aler  en  mon  message  a  Rome  comment  que  le  service  sera 
fait  hors  de  Roialme  uncore  pur  le  contrat  fait  en  Engliterre  il  demandera 
son  lower  en  cest  court."  Tank  puts  the  case  of  a  sailor  hired  in  England : 
"//  (the  hire)  sera  demande  en  cest  court  per  le  comen  ley  et  memy  per 
la  ley  de  Mariner;"  15  Edw.  IV,  Mich.  pi.  18;  10  Hen  VII,  Pasch.  pi. 
21;  S.  C.  11  Hen.  VII,  Hil.  pi.  13.  In  this  last  case  Brian  thought  that, 
though  a  trial  of  offences  committed  abroad  may  be  had  here — "autrement 
touts  ceux  statuts  sera  voids" — it  was  otherwise  as  to  contracts  made  here  to 
be  performed  beyond  the  sea;  but  Fineux,  Vavisor  and  Townshend  were 
against  him.  The  case  is  abridged  by  Brook,  Trialles  pi.  154,  and  ex- 
plained bv  Abbott,  C.  J.,  in  Rex  v.  Burdett  (1820)  4  B.  &  Aid.  172.  Fineux 
clearly  lays  it  down,  in  Y.  B.  21  Hen.  VII,  Mich.  pi.  32,  that,  "Release 
oultre  mer  est  void;  mes  si  contract  soit  triable  parcel  deins  ce  Realm,  et 
parcel  oultre  la  mer,  il  sera  trie  icy  en  tout." 

"Though  in  Y.  B.  7  Hen.  VII,  Hil.  pi.  1,  Keble  org.  said:  "Si  on  port 
accion  de  Debt  pur  son  salary  que  il  fuit  retenu  a  servir  un  home  m  Brigg 
oustre  la  mer,  et  le  Maistre  dit  que  il  depart  de  luy  ou  ne  servit,  ceo 
serra  trie  icy  ou  le  bref  est  port;"  the  reporter  adds  Quaere  de  ceo.  Cf. 
Y.  B.  21  Hen.  VII,  Mich.  pi.  32,  cited  in  note  13,  supra.  Dowdale's  Case 
(1606)   6  Co.  Rep.  47  b,  lays  down  the  law  in  accordance  with  Fineux's 


554  COLUMBIA  LAW  REVIEW. 

fiction  employed  by  the  pleader  in  the  Year  Book  of  48  Edward 
III."  The  plaintiff  alleged  an  act  taking  place  outside  the  realm, 
and  then  asserted  that  that  foreign  place  was  situate  at  a  place  in 
England — "to  wit  in  the  parish  of  St.  Mary  le  Bow  in  the  Ward 
of  Cheap."  The  advantages  of  this  device  were  obvious.  It  gave 
the  common  law  courts  jurisdiction  in  transitory  actions  over  all 
acts  and  transactions  even  though  they  happened  wholly  outside 
the  kingdom ;  and  it  was  clearly  these  advantages  which  led  to 
its  adoption." 

Neither  the  technical  reasoning  by  which  this  device  was  justi- 
fied, nor  the  date  at  which  it  prevailed  are  quite  clear. 

(i)  It  would  appear  from  the  cases  that  the  line  of  reasoning 
pursued  depended  upon  an  extension  of  the  notion  of  "local  and 
transitory"17  from  the  nature  of  the  action  to  the  nature  of  the 
defence.  Littleton  had  said  if,  in  an  action  of  trespass  for  battery 
or  for  goods  carried  away,  the  defendant  pleaded  not  guilty  in 
manner  and  form  supposed,  the  plaintiff  would  recover,  though  the 
trespass  was  committed  in  another  town  than  that  alleged  in  the 
action."  In  Elizabeth's  reign  this  was  so,  even  if  the  trespass 
was  committed  in  another  county."  Thus,  though  by  statute  the 
venue  must  be  laid  in  the  proper  county,20  the  defendant  could  not 
traverse  the  venue  laid  by  the  plaintiff,  unless  his  plea  was  local 
in  its  nature,  i.  e.  depended  for  its  efficacy  on  the  place  in  which 
the  facts  alleged  in  it  happened.  If  his  plea  was  transitory  in  its 
nature  he  could  not  object  to  the  venue  laid  by  the  plaintiff.  If, 
for  instance,  to  an  action  for  assault  and  battery  in  the  county  of 
X,  it  was  pleaded  that  the  defendant  molliter  manus  imposuit  to 
prevent  the  plaintiff  from  entering  his  (the  defendant's)  house  in 
the  county  of  Y,  the  plea  was  local,  as  the  cause  of  justification 
was  local ;  but  if  the  plea  was  son  assault  demesne  it  was  transi- 

15Y.  B.  48  Edw.  Ill,  Hil.  pi.  6. 

"Note  that  in  Dowdale's  Case  (1606)  6  Co.  Rep.  47  b,  it  is  said  that: 
"Where  as  well  the  contract  as  the  performance  of  it  is  wholly  made 
or  to  be  done  beyond  sea,  and  it  so  appears,  then  it  is  not  triable  by  our 
law."  But  by  the  aid  of  this  fiction  it  never  "so  appeared."  Cf.  Robert 
v.  Harnage  (1704)  2  Ld.  Raym.  1043,  where  by  inadvertence  of  the 
pleader  in  omitting  to  insert  the  words  "to  wit,  at  London,  etc.,"  it  did 
so  appear,  and  the  writ  abated. 

"Above,  p.  552. 

"Lilt.  §  485. 

"Co.  Litt.  p.  282a. 

""Above,  p.  552. 
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tory.21  It  is  clear  that  most  defences  to  actions  of  contract  or  to 
actions  for  torts  to  the  person  or  to  goods  are  transitory.  There- 
fore in  most  cases  the  defendant  could  not  traverse  the  venue  laid 
by  the  plaintiff.  In  other  words  the  venue  so  laid  was  untravers- 
able,  and  the  objection  based  upon  venue  to  hearing  transitory 
actions  founded  upon  foreign  facts  disappeared. 

(ii)  The  date  at  which  this  device  was  adopted  by  the  courts 
of  common  law  cannot  be  fixed  with  precision ;  but  it  was  certainly 
during  the  latter  half  of  the  sixteenth  century.  In  Henry  VIIFs 
reign  it  was  commonly  used  in  the  courts  of  the  City  of  London. 
Brook,  who  had  filled  the  offices  of  common  sergeant  and  recorder 
of  London,  after  abridging  the  pleading  in  the  Year  Book  of 
48  Edward  III,  says  that  this  was  the  common  practice  in  London 
in  that  reign,  and  that  in  such  cases  the  place  alleged  was  not 
traversable.22  But  probably  it  did  not  became  a  common  practice 
in  the  courts  of  common  law  till  a  little  later.  Perkins,  whose 
"Profitable  Booke"  was  first  published  in  1530,  states  the  old 
law;23  and  in  1539  a  bill,  which  was  apparently  intended  to  give 
the  common  law  courts  jurisdiction  over  contracts  made  abroad, 
was  rejected  by  the  House  of  Lords.24  But  in  the  latter  half  of 
the  century  the  power  which  the  legislature  refused  to  give  was 
secured  by  the  adoption  of  this  fiction.  In  Dowdale's  Case  (1606) 
its  legality  was  finally  upheld;25  and  cases  of  1586  and  158928  in 
which  ft  had  been  adopted  were  approved.     The  old  reasoning, 

"Peacock  v.  Peacock  (1599)  Cro.  Eliz.  705;  cf.  Inglebatt  v.  Jones 
(1588)  Cro.  Eliz.  99;  Purset  v.  Hutchings  (1601)  Cro.  Eliz.  842;  and 
compare  Williams,  Notes  to  Saunders  Reports  248,  n.  1,  "It  is  a  rule  that 
if  to  a  transitory  action  the  defendant  pleads  any  matter  which  is  itself 
transitory,  he  is  obliged  to  lay  it  at  the  place  mentioned  in  the  declaration. 
But  if  the  justification  be  local,  the  defendant  must  plead  it  in  the  county 
where  the  matter  rose ;  and  at  common  law  the  cause  must  have  been 
tried  there,  and  not  in  the  county  in  which  the  action  was  laid;  otherwise 
it  was  error." 

aBrooke,  Abridgment,  Faites  pi.  95:  "Home  covenant  de  servir  ove 
D.  S.  in  le  guerre  in  France  per  indentur  que  port  date  a  Rone  in  France, 
et  il  counta  pur  son  wages  que  le  fait  fuit  fait  al  Rone  in  Kent,  et  bien, 
et  sic  utebatur  in  London  tempore  H.  8  sur  autiels  faits,  quar  le  lieu  nest 
traversable."     Ibid.,  Obligation  pi.  87. 

"Perkins,   Profitable  Booke  §§  494,  737- 

*i  Lords'  Journals,  112:  "Billa  per  quam  debita  in  transmarinis 
partibus  per  singraphas  concessa  habilio  efhciuntur  in  hoc  regno  Angliae 
implacitari;  quae  quidem  BUla  jam  prima  vice  est  lecta  et  relicta." 

"6  Co.  Rep.  46b. 

"6  Co.  Rep.  47b,  48a. 
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which  based  jurisdiction  on  some  act  done  in  England,27  was 
thereby  rendered  unnecessary,  because  a  plaintiff  in  any  transitory 
action  was  now  able  to  transport  to  Cheapside  any  act  done  in  any 
part  of  the  world. 

In  spite  of  the  arguments  of  the  civilians,  who  gravely  proved 
that  such  a  fiction  was  wholly  contrary  to  the  principles  of  the 
civil  law  regulating  the  employment  of  fictions,28  in  spite  of  the 
reluctance  of  the  Council  to  accept  it,20  and  in  spite  of  the  ridicule 
of  Prynne,30  the  common  lawyers  held  their  ground.  The  result 
was  that  the  common  law  courts  instead  of  being  the  least  open  of 
all  courts  to  foreign  actions  became  the  most  open,  provided  that 
the  cause  of  action  was  transitory.81  The  chief  limitations  arise 
either  from  their  refusal  to  enforce  rights  wholly  contrary  to  the 
principles  of  English  law,82  or  from  the  physical  impossibility  of 
serving  process  upon  a  foreign  defendant  who  is  out  of  the  juris- 
diction.83 

ii. 

Thus  the  common  law  had  got  rid  of  the  difficulties  occasioned 
by  the  old  rules  of  venue.    At  the  same  time  it  had  acquired  in  the 

"Cf.  Ilderton  v.  Ilderton  (1793)  2  Hy.  Bk.  162,  where  it  is  pointed  out 
that  there  is  no  need  to  resort  to  this  fiction  if  some  part  of  the  trans- 
action happened  in  England. 

"Ridley,  View  of  the  Civil  and  Ecclesiastical  Law,  173-178;  Zouch, 
Jurisdiction  of  the  Admiralty  Asserted,  Assertion  VIII ;  Godolphin,  A 
View  of  the  Admiral  Jurisdiction,  c.  7. 

"Dasent  XXIV  (1592-3).  From  a  letter  of  the  Council  directing 
arbitration  in  a  partnership  case  it  appears  that  one  partner  had  refused 
arbitration,  "Whereunto,  as  we  are  informed,  he  is  induced  the  rather 
for  that  the  contracte  of  partnershipp  passed  betwene  them  grewe  and 
was  made  beyond  the  seas,  which  can  receave  no  triall  here  at  common 
lawe."  The  frequent  remonstrances  of  the  Council  and  the  judges  on 
account  of  their  issue  of  writs  of  prohibition  and  other  interferences 
with  the  Admiralty  point  to  the  same  conclusion.  Dasent  XIV  (1586-7) 
317;  Dasent  XV  (1587)  314  5  Dasent  XXIX  (1598)  367-8;  Dasent  XXX 
(1599)  3,  4;  cf.  Dasent  XXVII  (1597)  180,— where  the  merchants  in 
a  petition  to  the  Council  complain  of  damage  caused  by  prohibitions 
issued  to  the  Admiralty  to   stay   execution  of  judgment. 

"Prynne,  Animadversions,  95,  97;  1   Holdsworth,  H.  E.  L.  323. 

"Phillips  v.  Eyre  (1870)  L.  R.  6  Q.  B.  28,  per  Willes,  J. 

"For  a  recent  illustration  of  this  principle  see  Kaufman  v.  Gerson  (1904) 
1  K.  B.  591 ;  of  course,  the  facts  relied  on  by  the  plaintiff  must  also 
give  rise  to  a  cause  of  action  in  the  place  where  they  happened. 
Phillips  v.  Eyre  (1870)  L.  R.  6  Q.  B.  28,  29. 

■""Though  every  fact  arose  abroad,  and  the  dispute  was  between 
foreigners,  yet  the  courts,  we  apprehend,  would  clearly  entertain  and 
determine  the  cause,  if  in  its  nature  transitory,  and  if  the  process  of 
the  court  had  been  brought  to  bear  against  the  defendant  by  service  of 
a  writ  on  him  when  present  in  England."  Jackson  v.  Spittal  (1870) 
L.  R.  5  C.   P.  549,  per  Brett,  J. 
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action  of  assumpsit  a  convenient  and  flexible  remedy  for  the  en- 
forcement of  all  kinds  of  contracts,  and,  in  the  action  of  trover,  a 
convenient  action  for  the  enforcement  of  title  to  goods.  These 
changes  enabled  it  not  only  to  claim  a  share  in  the  commercial 
business  of  the  country,  but  even  to  aim  at  securing  a  monopoly  of 
that  business  by  prohibiting  the  court  of  Admiralty  from  hearing 
such  cases. 

According  to  the  theory  of  Coke  and  the  common  lawyers,  it 
was  only  if  a  contract  was  made  super  altum  mare,  and  was  to  be 
performed  there,  that  the  Admiralty  had  jurisdiction.34  But  if  the 
Admiralty  had  been  allowed  to  employ  a  similar  fiction  to  that 
employed  by  the  common  law  courts,  this  concession  might  have 
been  used  to  give  it  the  disputed  jurisdiction.  The  courts  of  com- 
mon law  therefore  denied  this  liberty  to  the  Admiralty.  Their 
own  fictions  were  untraversable ;  but  the  allegation  that  a  contract 
sued  on  in  the  Admiralty  was  made  super  altum  mare  could  be 
defeated  by  a  mere  surmise  of  the  litigant  who  applied  for  a  Pro- 
hibition.33 The  claims  made  by  the  common  law  to  a  monopoly 
of  this  commercial  business  were  not  finally  made  good  till  after 
the  Restoration.30  In  the  sixteenth  and  early  seventeenth  centuries 
the  agreements  come  to  by  the  judges  in  1575  and  1632  conceded  to 
the  Admiralty  a  concurrent  jurisdiction.37  But  we  should  note 
that  these  agreements  assumed  that  the  common  law  courts  had 
succeeded  in  making  good  their  claim  to  share  in  this  jurisdiction 
if  the  parties  chose  to  bring  their  action  before  them.38  And 
it  is  clear  that  the  common  law  and  the  common  lawyers  were 
beginning  to  acquire  some  knowledge  of  the  mechanism  of  foreign 
trade  and  of  the  law  applied  by  the  merchants  to  regulate  their 
commercial  relations.  Thus  the  edition  of  William  West's  col- 
lections of  precedents  published  in  161 5,  which  was  "newly  aug- 
mented with  divers  Presidents  touching  Merchants'  affaires," 
shows  that  the  common  lawyers  were  becoming  acquainted  with 
the  usual  forms  of  mercantile  documents.  These  precedents,  some 
of  which  were  written  in  French,  comprised  such  documents  as  a 
charter-party,  a  sale  of  a  share  in  a  ship,  a  bill  of  lading,  a  bill 

Mi   Holdsworth,  H.  E.   L.  323  n.  2,  325  n.  4- 

"Godolphin,  A  View  of  the  Admiral  Jurisdiction,  c.  8. 

"1  Holdsworth,  H.   E.  L.  325.  326. 

*I   Holdsworth,  H.  E.   L.  322,  324-5- 

''This  is  expressly  pointed  out  by  Jenkins  in  his  argument  before  the 
House  of  Lords  in  favor  of  a  bill  to  ascertain  the  jurisdiction  of  the 
Admiralty,  which  proposed  to  enact  in  substance  the  agreement  arrived 
at  in   1623.     See  1  Wynne,  Life  of  Jenkins,  LXXXV. 
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of  exchange,  an  insurance  policy,  and  a  procuration  of  a  mer- 
chant to  his  factor.39  Similarly  in  the  reports  we  find  cases  turn- 
ing on  such  topics  as  jettison,40  average,41  insurance,42  charter 
parties,43  mercantile  agents,44  partnership,45  bills  of  exchange,48 
merchant's  marks,47  bottomry,48  freight,49  the  recaption  of  a  cap- 
tured ship,50  an  agreement  to  share  a  captured  prize.51  It  is  not 
surprising  to  find  that  Malynes  recognised  that  it  was  desirable  for 
a  merchant  to  know  something  about  the  common  law  decisions.52 
It  was  inevitable  in  these  circumstances  that  the  relation  of 
commercial  law  and  custom  to  the,  common  law  should  undergo  a 
change.  In  the  Middle  Ages,  when  the  commercial  customary 
law  was  administered  in  special  courts  for  a  very  separate  body 
of  persons,  it  was  something  quite  outside  the  common  law.58  It 
was  therefore  necessary  to  plead  and  prove  as  a  special  custom 
any  particular  rule  which  a  litigant  wished  to  rely  upon  in  pro- 

"West,  Symboleography,  Part  I  §§  655-675. 

40  (1609)   12  Co.  Rep.  63. 

41  (1500)  Moore  K.  B.  297.  This  was  a  case  in  the  court  of  Requests, 
but  the  reporter  clearly  thought  it  was  a  useful  case  for  a  common  lawyer 
to  know. 

"Dowdale's  Case   (1606)  6  Co.  Rep.  47b. 

"Dowdale's  Case  (1606)  6  Co.  Rep.  48a;  (1611)  Cro.  Jac.  263-4; 
(1625)    Palm.  397. 

"(1610)    1  Bulstr.  103;   (1618)   Cro.  Jac.  468. 

"Hackwell  v.  Brooks  (1617)   Cro.  Jac.  410. 

4*(i6o2)  Cro.  Jac.  7;  (1613)  Cro.  Jac.  307;  (1621)  Winch,  24-25. 
These  are  the  earliest  cases  reported,  but  there  is  reason  to  think  that 
earlier  cases  had  come  before  the  courts.  Mr.  Cranch,  in  his  essay  on 
Promissory  Notes  Before  and  After  Lord  Holt,  3  Essays  A.  A.  L.  H. 
76,  77,  remarks  that  a  pleading  in  Rastell's  Entries,  fol.  10  (a),  which  must 
date  from  before  1564,  "seems  to  have  been  by  the  indorsee  of  a  bill  of 
exchange  against  the  drawer;"  and  he  thinks,  ibid.  80,  that  a  case  of  1586, 
reported  by  Godbolt,  49,  may  refer  to  a  case  which  turned  upon  a  promis- 
sory note. 

"(1618)   Cro.  Jac.  471,  per  Doddridge,  J. 

*"(i628)   Noy.  95;  Hob.  11,  12. 

"(1612)   1  Brownl.  &  G.  22. 

"(1611)  2  Brownl.  &  G.  11. 

M(i59°)  2  Leon.  182. 

52Lex  Mercatoria,  Part  I,  76;  after  giving  two  decisions  on  bills 
obligatory,  he  says :  "These  observations  at  the  common  law,  and  such 
like  book  cases  as  I  have  put  down,  I  hold  to  be  necessary  for  merchants 
to  know,  albeit  we  handle  the  law  merchant  in  this  treatise,  and  not 
matters  of  the  common  law." 

"i  Holdsworth,  H.  E.  L.  312;  2  ibid.  259.  The  earlier  mediaeval  point 
of  view  is  illustrated  by  the  following  dialogue  in  Y.  B.  21-22  Edw.  I 
(R.  S.)  456-8:  "Metingham,  C.  J.,  He  who  demands  this  debt  is  a 
merchant;  and  therefore  if  he  can  give  slight  proof  to  support  his  tally 
we  will  incline  to  that  side. — Gosefeld,  Alas!  Sir,  we  are  here  at  common 
law;  wherefore  we  are  advised  that  he  shall  not  be  received  in  this  Court, 
inasmuch  as  he  can  have  his  recovery  elsewhere  by  Law   Merchant." 
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ceedings  before  a  common  law  court.5*  But  when  the  common 
law  courts  began  to  open  their  doors  to  commercial  cases,  it  be- 
came clear  that  they  must  take  notice  of  this  customary  commer- 
cial law  and  accept  it  as  part  of  the  common  law.  A  case  reported 
by  Brook  shows  that  they  had  adopted  this  new  position  at  least 
as  early  as  1543.65  In  that  case  a  general  custom  of  the  merchants 
had  been  specially  pleaded ;  and  it  was  agreed  that  the  pleading 
was  bad,  because  a  custom  prevailing  inter  mercatores  per  totam 
Angliam  was  common  law.  and  could  therefore  no  more  be  pleaded 
than  any  other  general  rule  of  the  common  law."'6  It  followed,  to 
use  Coke's  words,  that,  "the  Law  Merchant  is  part  of  the  laws  of 
this  Realm."51 

But  in  spite  of  the  recognition  of  the  fact  that  the  law  mer- 
chant was  part  of  the  common  law,  the  courts,  at  the  beginning  of 
the  seventeenth  century,  found  it  much  more  convenient  to  allow 
the  customs  of  the  merchants  to  be  pleaded  specially.58  This  was 
due  to  three  closely  allied  causes.  In  the  first  place  the  lawyers, 
being  very  ignorant  as  to  the  exact  scope  of  many  of  these  customs, 
it  was  convenient  to  have  them  set  out  in  the  pleadings.  In  the 
second  place,  though  mercantile  custom  was  recognised  as  being 
part  of  the  common  law,  it  as  yet  applied  only  as  between  mer- 
chants; and  it  was  necessary  to  state  in  the  pleadings  that  the 
parties  were  merchants.59     In  the  third  place,  the  forms  of  action 

"Placitorum  Abbreviatio,  321,  gives  a  good  illustration  of  the  way 
in  which  plaintiff  and  defendant  pleaded  their  different  versions  of  the 
commercial  custom  affecting  their  case. 

:,8Brooke.  Abridgment,  Customs  pi.  59, — "Information  in  Scaccario  vers 
marchant  pur  lader  vine  in  estrange  niefe.  Le  defendant  plede  lycencc  par 
Ic  roy  fait  a  J.  S.  de  ceo  faire,  quel  J.  S.  aver  graunt  son  auctoritie  inde 
al  defendant,  et  quod  habefur  consuetudo  inter  mercatores  per  totam 
Angliam  que  un  poet  assigner  tyel  lycencc  ouster  a  un  auter  ct  que  V 
assigne  enioyera  ceo  etc.  que  fuit  demurre  in  ley,  et  fuit  agre  pur  ley, 
que  home  ne  puit  prescriber  custome  per  totam  Angliam,  que  si  soyt  per 
totam  Angliam,  ceo  est  un  commen  ley  et  menye  un  custome,  contra  si 
le  custome  ust  estre  plede  d'  estre  in  tyel  citye  ou  countye." 

"Cf.  Y.  B.  2  Hen.  IV.  Pasch.  pi.  5,  cited  in  3  Holdsworth,  H.  E.  L. 
331  n-  4- 

"Co.  Litt.  p.  182a. 

"On  this  matter  generally  in  its  application  to  negotiable  instruments 
see  2  Street,  Foundations  of  Legal  Liability  347-35°- 

"In  Barnaby  v.  Rigalt  (1633)  Cro.  Car.  301-2,  error  was  assigned  be- 
cause the  plaintiff  was  not  shown  to  have  been  a  merchant  at  the  time 
of  the  delivery  of  the  bill  of  exchange,  which  was  the  subject  of  the 
action;  but  judgment  was  affirmed  because  he  was  named  a  merchant  in 
the  declaration.  Cf.  Edgar  v.  Chut  (1663)  Keb.  592,  where,  though  it  was 
said  that  the  drawer  or  payee  of  a  bill  of  exchange  need  not  be  a  merchant, 
it  was  assumed  that  the  remitter  and  drawee  must  be.  As  a  matter  of 
fact,  bills  of  exchange  were  before  this  date  ordinarily  used  by  Englishmen 
travelling  abroad;  thus,  in  the  Memoirs  of  Sir  John  Reresby  (Ed.  Cart- 
wright  1875)  26.  Sir  John  states  that  in  1654  he  stayed  no  longer  in  Pans 
"than  to  get  my  clothes  and  to  receive  my  bills  of  exchange. ' 
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at  common  law  could  not  easily  be  applied  to  enforce  many  of  the 
rights  recognised  by  the  merchants  (e.  g.  the  rights  of  the  different 
parties  to  a  bill  of  exchange)  except  by  stating  the  custom  in  some 
detail,  and  giving  an  action  on  the  case  based  upon  the  custom 
thus  stated.  But  towards  the  end  of  the  seventeenth  century  the 
courts  were  able  to  revert  to  the  position  taken  up  by  Brook  and 
Coke.  Their  knowledge  of  mercantile  custom  was  growing  greater. 
It  was  decided  that  this  custom  would  apply  to  any  mercantile 
transaction  irrespective  of  the  status  of  the  parties.60  The  various 
actions  on  the  case  based  on  mercantile  custom  were  giving  rise 
to  recognised  legal  rights.  It  was  no  longer  necessary  to  set  out 
the  custom  in  order  to  justify  or  explain  those  legal  rights,  because 
they  were  regarded  as  depending,  like  any  other  rights,  on  the 
common  law.61 

But  though  the  law  merchant  had  thus  become  part  of  the 
common  law,  and  applicable  like  any  other  part  of  the  common 
law  to  all  Englishmen,  it  was  still  a  body  of  customary  law. 
From  the  earliest  period  of  English  legal  history  the  common  law 
judges  had  exercised  the  power  of  refusing  to  recognise  the  validity 
of  customs  which  they  considered  to  be  unreasonable.  They 
naturally  exercised  this  power  in  relation  to  these  commercial 
customs ;  and  its  exercise  fixed  the  limits  within  and  the  conditions 
under  which  they  were  allowed  to  become  a  part  of  the  common 
law.62  It  was  a  familiar  task  upon  which  the  common  law  judges 
were  engaged  when  they  thus  set  themselves  to  construct  from  a 
basis  of  commercial  custom  new  branches  of  the  common  law. 
These  same  judges  were  in  a  similar  manner  constructing  our  mod- 
ern law  as  to  copyhold  tenure;68  and  their  forefathers  in  the 
twelfth  and  thirteenth  century  had  thus  laid  the  foundation  of  the 
common  law  itself.64 

We  naturally  ask  how  these  common  law  judges  set  about  their 
work  of  incorporating  these  commercial  customs  into  the  common 

•"'The  law  of  Merchants  is  the  law  of  the  land,  and  the  custom  is 
good  enough  generally  for  any  man  without  naming  him  merchant." 
Woodward  v.  Rowe  (1666)  2  Keb.  132.  Cf.  Witherby  v.  Sarsfield  (1690) 
1  Show.  125;  Bromwich  v.  Lloyd  (1699)  2  Lutw.  1525. 

"Williams  v.  Williams  (1694)  Carth.  269,  270. 

MC7.  Smith,  Mercantile  Law  (nth  ed.)  Introd.  LXXVIII-LXXX ;  as 
it  is  there  said,  these  customs  "were  subjected  to  certain  tests  which  were 
not  always  satisfied — e.  g.  the  test  whether  they  were  reasonable,  certain, 
and  not  arbitrary."  Thus,  "rejecting  some  *  *  *  affirming  others 
*  *  *  the  king's  courts  *  *  *  did  much  to  put  an  end  to  diversity 
of  usages." 

w3  Holdsworth,  H.  E.  L.  174-180. 
**2  Holdsworth,  H.  E.  L.  117,  118. 
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law.  It  would  appear  from  the  cases  that  they  acted  chiefly  upon 
the  evidence  produced  before  them  as  to  contents  of  the  commer- 
cial custom  applicable  to  the  case  in  hand.65  Though,  as  we  have 
said,  they  did  not  hesitate  to  overrule  such  customs  if  they  ap- 
peared to  them  to  be  unreasonable,66  they  always  attached  the 
greatest  importance  to  them.  In  fact  they  were  obliged  to  do  so, 
as  it  is  difficult  to  see  from  what  other  source  they  could  have 
derived  the  rules  requisite  to  decide  these  cases.  Sometimes  also 
they  received  evidence  as  to  the  rules  which  were  applied  by  the 
civilians.  But  they  did  not  treat  those  rules  with  quite  the  same 
respect  as  that  which  they  paid  to  commercial  custom.  A  rule 
put  forward  as  a  commercial  custom  was  more  likely  to  find  favor 
than  a  rule  put  forward  as  a  rule  of  the  civil  law.67  Some  few 
lawyers  indeed  recognised  that  the  legal  principles  underlying  these 
commercial  customs  could  be  learned  only  from  the  writings  of 
the  foreign  civilians.  Prynne,  at  the  close  of  his  chapter  on  the 
court  of  Admiralty,  cites  a  long  list  of  writers  whose  works  might 
be  profitably  consulted.08  But  these  works  were  not  easy  for  a 
common  lawyer  to  read;  and  so  they  remainded  unread.  It  was 
not  till  the  common  law  obtained  in  Lord  Mansfield  a  judge  who 
was  a  master  of  this  learning  that  the  rules  deducible  from  the 

B"The  custom  of  the  merchants  is  part  of  the  common  law  of  this 
kingdom,  of  which  the  judges  ought  to  take  notice :  and  if  any  doubt 
arise  to  them  about  their  custom,  they  may  send  for  the  merchants  to 
know  their  custom,  as  they  may  send  for  the  civilians  to  know  their 
law,"  Van  Heath  v.  Turner  (1621)  Winch,  24.  In  Pickering  v.  Barkley 
(1649)  Style,  132,  which  turned  upon  the  question  whether  capture  by 
pirates  was  a  peril  of  the  sea,  a  certificate  of  the  merchants  that  this 
danger  was  considered  by  them  to  be  a  peril  of  the  sea  was  read,  and 
"the  court  desired  to  have  Gravely,  the  Master  of  the  Trinity  House,  and 
other  sufficient  merchants  to  be  brought  into  the  court  to  satisfy  the  court 
viva  voce."  Cf.  Peirson  v.  Pounteys  (1609)  Yelv.  136, — "The  judges 
ought  to  take  notice  of  that  which  is  used  amongst  merchants,  for  the 
maintenance  of  traffic;"  Scarreborrow  v.  Lyrius  (1628)  Noy.  95, — a  case 
turning  on  the  custom  that  the  master  can  under  certain  circumstances 
borrow  money  on  bottomry. 

"As  in  Van  Heath  v.  Turner  (1621)  Winch,  24. 

"Somers  and  Buckley's  Case  (1590)  2  Leon.  182, — the  Admiralty  had 
refused  to  allow  a  plea  that  an  agreement  had  been  entered  into  to  share 
a  captured  prize,  and  the  Common  Pleas  permitted  the  Admiralty  to 
proceed  if  it  would  allow  the  plea.  Bright  v.  Cowper  (1612)  1  Brownl. 
&  G.  22, — A  merchant,  contrary  to  the  rule  of  the  civil  law,  held  not 
liable  to  pay  freight  on  goods  brought  safe  to  port,  because  part  had 
been  captured  by  pirates.  Bridgeman's  Case,  Hob.  IX,  12, — The  civil 
law  of  the  Admiralty  expressly  followed  as  to  money  borrowed  by  the 
master  on  bottomry.  In  1712,  in  Assievedo  v.  Cambridge,  10  Mod.  771, 
civilians  argued  before  the  King's  Bench  as  to  the  effect  upon  the  liability 
of  an  insurer  of  a  capture  followed  by  a  recapture  before  the  ship  had 
been  carried  infra  praesidia. 

"Prynne,  Animadversions,  133.  Besides  the  English  writers  of  the 
time  he  refers  to  Straccha,  Shardius,  Johannes  Nider,  Edicta  regnum 
Franciae,  Renanus  Choppinus,  Julius  Ferretus,  Henricus  Ranzovius. 
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many  various  commercial  customs  which  had  come  before  the 
courts  were  formed  into  a  coherent  system,  and  completely  incor- 
porated with  the  common  law.69  Even  then  the  distinctive  charac- 
ter of  the  rules  of  commercial  law,  and  their  adaptability  to  the 
ever  changing  needs  of  new  commercial  conditions,  have  caused 
them  to  preserve  many  characteristic  features  unknown  in  other 
departments  of  the  common  law.70 

It  is  clear  however  that  as  early  as  the  first  half  of  the  seven- 
teenth century  the  process  of  incorporating  the  rules  of  commercial 
law  into  the  common  law  had  been  begun.  These  rules  had  ceased 
to  be  quite  outside  the  common  law.  They  were  recognised  as 
a  part  of  the  common  law,  though  as  yet  they  were  a  separate 
part  of  the  common  law.  In  many  cases  it  was  necessary  that 
their  existence  should  be  proved  to  and  their  reasonableness  ap- 
proved by  the  judges  of  the  common  law  courts  before  they  were 
enforced  as  law ;  and  owing  partly  to  the  fact  that  the  common 
law  was  very  bare  of  principles  applicable  to  the  commercial  prob- 
lems of  the  day,  and  partly  to  the  fact  that  their  procedure  was  ill 
adapted  to  the  trial  of  many  of  these  cases,71  litigants,  when  possi- 
ble, avoided  the  common  law  courts.  But  the  common  law  judges 
were  not  discouraged  by  these  disadvantages  of  which,  indeed, 
most  of  them  were  hardly  conscious.  They  decided  the  cases 
which  came  before  them  to  the  best  of  their  ability;  and,  owing 
to  the  political  events  of  the  seventeenth  century,  which  gave  them 
the  victory  over  rival  jurisdictions,  their  decisions  have  an  histori- 
cal importance  which  they  would  not  otherwise  possess.  In  them 
we  can  see  the  beginnings  of  a  continuous  native  development 
which  has  shaped  the  commercial  and  maritime  law  used  by  all 
English-speaking  races  at  the  present  day. 

W.  S.  Holds  worth. 
St.  John's  College,  Oxford. 

°°i  Holdsworth,  H.  E.  L.  336,  337;  cf.  Park,  Marine  Ins.  (1st.  ed.) 
XUI-XLIV;   Smith,   Mercantile  Law,   Introd.  LXXXII. 

"Perhaps  the  most  marked  is  the  efficacy  of  commercial  custom  to  make 
new  law,  as  illustrated  by  the  cases  which  show  that  a  general  custom  of 
the  merchants  to  treat  certain  instruments  as  negotiable  will  make  them 
negotiable,  1  Holdsworth,  H.  E.  L.  337  n.  1.  This  recognition  by  the 
courts  of  the  power  of  the  commercial  custom  to  do  now  what  it  did 
in  the  past,  is  the  best  security  that  commercial  law  will  continue  to 
be  living  law  in  touch  with  the  real  world  of  commerce.  We  may 
remember  that  Bagehot  once  said  about  banking,  in  his  Economic  Studies, 
18,  that  it  "goes  on  growing,  multiplying,  and  changing,  as  the  English 
people  itself  goes  on  growing,  multiplying,  and  changing.  The  facts  of 
it  are  one  thing  to-day  and  another  to-morrow ;"  and  this  is  true  of 
very  many  other  branches  of  commerce. 

"1   Holdsworth,   H.  E.  L.  323-4. 


SOME   RECENT   DECISIONS    UNDER   THE 

WORKMEN'S  COMPENSATION  ACTS 

OF   MASSACHUSETTS  AND 

MICHIGAN. 

While  the  workmen's  compensation  acts  have  been  in  effect  in 
Michigan  and  Massachusetts  for  only  a  little  over  a  year,  there 
have  been  in  the  last  few  months  several  decisions  of  considerable 
importance  construing  these  acts.  Two  of  these  indicate  that 
compensation  is  payable  for  all  disease  contracted  in  the  course 
of  the  employment. 

The  definition  of  the  injuries  covered  by  the  Massachusetts 
and  Michigan  Acts  is  copied,  with  certain  significant  omissions, 
from  that  in  the  English  Acts  of  1897  and  1906.  The  English 
Acts  provide  that  "if  in  any  employment  a  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  the  employment  is 
caused  to  a  workman,  his  employer  shall  ...  be  liable  to  pay 
compensation."  The  provision  in  the  Massachusetts  and  Michigan 
Acts  is  that  "if  an  employee  .  .  .  receives  a  personal  injury 
arising  out  of  and  in  the  course  of  the  employment,  he  shall  be 
paid  compensation." 

While  the  English  courts  have,  after  considerable  vacillation, 
held  that  the  word  "injury"  includes  disease  contracted  in  the 
course  of  the  employment,1  they  have  construed  the  phrase  "by 
accident"  to  mean  "by  an  accident,"  so  definitely  excluding  from 
compensation  all  injuries  of  gradual  growth,  whether  impairment 
of  the  physical  structure  of  the  body2  or  disease.8  In  order  to 
recover  for  a  disease  contracted,  it  is  therefore  necessary  for  the 
sufferer  to  allege  and  prove  that  it  had  its  origin  in  some  condition 
encountered  in  his  work  at  some  particular  time  and  place.4    Thus 

^rintons  Limited  v.  Turvey  [1905]  A.  C.  230;  Ismay,  Imrie  &  Co.  v. 
Williamson  [1008]  A.  C.  437;  Sheeran  v.  Clayton  &  Co.,  3  Butterworth, 
Workmen's  Compensation  Cases,  583;  Sheeran  v.  Auchenlea  Coal  Co. 
(191 1)  48  Sc.  L.  Rep.  786. 

*Walker  v.  Hackney  Bros.  (1009)  2  Butterworth,  Workmen's  Com- 
pensation Cases,  20;  Coe  v.  Fife  Coal  Co.  (1909)  46  Sc  L.  Rep.  328; 
but  compare  Mclnnes  v.  Dunsmuir  45  Sc.  L.  Rep.  804. 

'Steel  v.  Cammell,  Laird  &  Co.  (1905)  2  K.  B.  232;  and  this  is  true 
though  the  effect  of  the  constant  slow  poisoning  is  a  sudden  seizure,  as 
by  a  stroke  of  paralysis.  Eke  v.  Hart- Dyke  (1910)  2  K.  B.  677;  Broderick 
v.  London  City  Council  (1008)  2  K.  B.  807;  Marshall  v.  East  Holywell 
Coal  Co.  (1905)  21  T.  L.  R.  494. 

*In  Eke  v.  Hart-Dyke  (1910)  2  K.  B.  677,  it  was  held  that  it  was 
not  enough  to  show  three  occasions  in  one  of  which  the  disease  must 
have  been  contracted.  It  is  necessary  to  show  the  particular  occasion 
of  its  origin. 


564  COLUMBIA  LAW  REVIEW. 

occupational  disease,  in  its  more  usual  sense  of  disease  contracted 
by  slow  infection  or  resulting  gradually  from  a  constant  subjection 
to  unhealthful  work  conditions  in  the  course  of  the  labor,  is  ex- 
cluded. Such  diseases  are  compensated,  if  at  all,  under  their 
Occupational  Diseases  Act,  passed  as  a  species  of  supplement  to 
the  Workmen's  Compensation  Act  of  1906. 

In  the  Michigan  case  of  Adams  v.  The  Acme  White  Lead  & 
Color  Works,1  the  full  Board  on  review  calls  attention  to  the  omis- 
sion of  the  phrase  "by  accident"  in  their  Act,  and  holds  that  lead 
poisoning,  though  a  disease  caused  by  subjection  to  poisonous  sub- 
stances in  the  employee's  work  and  so  an  occupational  disease  in 
its  stricter  sense,  is  an  injury  within  the  meaning  of  that  Act. 

In  Stone  v.  Travelers  Insurance  Co.,9  the  employee  was  re- 
quired in  the  course  of  his  employment  to  row  a  skiff  which  to  his 
employer's  knowledge  was  leaky;  the  employee's  feet  were  wet  by 
the  water  therein  and  he  thereby  contracted  pneumonia.  This  was 
held  on  review  by  the  full  Board  to  be  an  injury  by  the  terms  of 
the  Massachusetts  Act.  While  this  decision  on  its  face  does  not 
go  beyond  the  decisions  of  the  English  courts  construing  their  Acts, 
since  the  disease  was  one  contracted  on  a  particular  occasion,  the 
time  and  place  of  which  could  be  stated  and  proved  with  certainty, 
the  language  of  the  Board  in  calling  attention  to  the  fact  that  the 
injury  need  not  be  "by  accident"  is  significant  and  points  to  a  lia- 
bility similar  to  that  recognized  in  the  Michigan  case ;  while  in 
Johnson  v.  London  Guarantee  &  Accident  Co.,  Ltd.,1  an  employee 
suffering  from  lead  poisoning  was  held  to  be  entitled  to  compen- 
sation, and  this  though  the  sufferer  had  become  particularly  sus- 
ceptible to  it  by  old  age  and  grief  at  the  death  of  his  wife. 

To  one  who  is  conversant  with  the  decisions  construing  the 
English  Acts  of  1897  and  1906,  from  which,  with  the  omission 
noted  by  these  opinions,  the  language  used  in  the  Michigan  and 
Massachusetts  Acts  is  copied,  these  decisions,  while  perhaps  not 
inevitable,  do  not  come  as  a  surprise.8  But  there  still  remains  the 
question  of  the  policy  of  using  such  language,  capable,  as  it  evi- 
dently was,  of  a  construction  which  makes  the  Acts  cover  not  only 
work  accidents  in  their  stricter  sense,  resulting  in  incapacity  due  to 

"Reported  in  Bulletin  No.  3,  issued  by  the  Industrial  Accident  Board 
of  Michigan,  at  p.  31. 

"Case  342,  in  "Reports  of  Cases  under  the  Massachusetts  Workmen's 
Compensation  Act,"  from  July  i,  1912  to  June  30,  1913,  at  p.  470. 

7Casc  230,  in  "Reports  of  Cases  under  the  Massachusetts  Workmen's 
Compensation  Act,"  from  July  1,  1912  to  June  30,   1913,  at  p.  371. 

"See  25  Harvard  Law  Rev.  344-348. 
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the  impairment  of  the  physical  structure  of  the  body,  but  also  dis- 
ease contracted,  including  that  sort  of  disease  which  is  of  gradual 
growth  and  is  caused  by  the  unhealthy  nature  of  the  trade  or  by 
the  constant  subjection  to  unsanitary  conditions  under  which  the 
work  is  performed,  either  those  inherent  in  the  nature  of  the  trade, 
as  where  it  involves  the  handling  of  poisonous  substances,  etc., 
(occupational  disease  in  the  strict  sense  of  that  term),  or  those  not 
thus  inherent  in  the  trade  but  due  to  the  employer's  disregard  of 
his  work-people's  health. 

While  disability  caused  by  occupational  diseases  should  be  as 
proper  a  subject  for  compensation  as  similar  disability  caused  by 
injury  to  the  physical  structure  of  the  body,  there  are  many  reasons 
why  the  two  should  be  kept  distinct  and  provided  for  in  separate 
acts.  In  drafting  legislation  it  is  not  to  be  forgotten  that  one  has 
to  deal  with  actual  and  not  ideal  conditions.  One  of  the  conditions 
which  must  be  considered  is  this — the  act  must  be  applied  to  actual 
occurrences.  The  true  state  of  facts  in  each  case  must  be  in  some 
way  made  to  appear.  Were  it  possible  to  devise  any  system  of 
proof  so  infallible  that  the  true  state  of  facts  could  always  appear 
with  absolute  certainty,  the  task  of  legislation  would  be  simple 
indeed.  Unfortunately  no  such  system  of  proof  has  been  nor  can 
be  devised.  Facts  must  be  made  to  appear  by  the  testimony  of 
witnesses,  and  this  involves  the  uncertainties  necessarily  inherent 
not  only  in  the  inaccuracy  of  human  perception  and  the  fallibility 
of  human  memory,  but  also  in  the  personal  honesty,  prejudice  and 
interests  of  the  witnesses,  including  the  persons  seeking  or  resisting 
compensation. 

Perhaps  the  most  serious  objection  to  compensation  acts  is  the 
grave  danger,  shown  in  the  practical  administration  of  such  acts 
in  foreign  countries  to  be  a  very  real  one,  that  the  less  industrious 
and  honest  members  of  the  working  classes  will  endeavor  to  ex- 
ploit them  by  claims  for  compensation  for  disability  either  non- 
existent, or,  if  existing,  in  no  way  resulting  from  the  employment. 
Such  claims  are  often  consciously  fraudulent.  But  claims  for  com- 
pensation for  disabilities  in  no  wise  attributable  to  the  employment 
may  even  be  advanced  without  any  conscious  fraudulent  purpose 
on  the  part  of  the  applicant.  The  well-known  tendency  of  human 
nature  unconsciously  to  seek  to  trace  misfortunes  to  some  cause 
which  may  be  held  legally  responsible,  is  of  itself  sufficient  to  lead 
the  workman,  without  impropriety  or  intent,  to  find  or  think  that 
he  has  found  in  his  employment  some  cause  to  connect  every  dis- 
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ability  under  which  he  labors  with  his  work  in  his  master's  em- 
ployment. Both  of  these  tendencies  have  in  practice  been  found 
to  give  rise  to  the  principal  criticism  of  the  operation  of  the  acts 
in  force  in  Great  Britain  and  on  the  continent.  The  opportunity 
for  such  fraudulent,  or  at  least  unfounded  claims,  against  the  em- 
ployer or  the  insurance  fund  to  which  he  contributes,  great  as  it  is 
where  only  injuries  to  the  body  are  compensated,  is  greatly  en- 
larged where  compensation  is  allowed  even  for  diseases  contracted 
on  some  particular  occasion  in  the  course  of  the  employment  and 
is  immensely  increased  when  it  is  allowed  for  all  diseases  of  slow 
growth  contracted  therein. 

The  cause  of  injuries  to  the  physical  structure  of  the  body  is 
in  general,  though  not  always,  capable  of  being  shown  with  reason- 
able certainty  by  some  fairly  reliable  method  of  proof.  A  man's 
arm  can  scarcely  be  broken  or  his  fingers  cut  or  crushed  without 
those  near  to  him  knowing  it.  Even  where  the  injury  is  an  in- 
ternal strain  or  rupture,  the  sufferer  usually  shows  some  imme- 
diate external  sign  of  it,  and  it  can  be  at  least  shown  that  he  was 
or  was  not,  at  or  about  the  time  when  the  strain  was  first  felt, 
engaged  in  work  capable  of  producing  it,  and,  in  the  majority  of 
cases,  the  injuries  are  of  a  sort  which  do  not  usually  result  from 
causes  other  than  those  found  within  the  ambit  of  his  work  in  his 
master's  employment. 

On  the  other  hand,  diseases,  except  of  certain  very  special 
kinds,  may  be  contracted  anywhere,  as  everyone  knows.  Every 
day  experience  shows  that  there  is  nothing  more  difficult  to  say 
with  any  precision  than  where,  or  when,  or  how  a  sufferer  con- 
tracts his  illness.  The  only  method  of  proof  available  is  for  the 
claimant  to  prove  that  he  was  subjected  in  his  employment  to 
certain  conditions  to  which  he  attributes  his  illness.  This  would 
be  supplemented  by  the  testimony  of  that  most  unreliable  class  of 
witness,  the  partisan  medical  expert,  to  the  effect  that  such  con- 
ditions might  and  in  this  case  probably  did  cause  the  illness  in 
question.  There  is  no  doubt  that  in  some  few  cases  the  evidence 
might  with  precision  show  that  the  illness  must  have  been  caused 
by  certain  unsanitary  conditions,  and  that  the  sufferer  had  not 
encountered  such  conditions  except  in  the  course  of  his  labor.  But 
such  cases  are  comparatively  rare. 

This  method  of  proof,  uncertain  as  it  is  when  the  claimant  must 
prove  the  precise  occasion  on  which  he  contracted  his  disease, 
becomes  infinitely  more  so  if  he  is  allowed  compensation  for  dis- 
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ease  of  gradual  growth  or  due  to  slow  infection.  In  the  first  case, 
he  must  at  least  show  that  on  the  occasion  in  question  he  was 
subjected  to  conditions  adequate  to  cause  the  disease  complained 
of,  and  that  at  or  about  that  time  he  encountered  no  similar  con- 
ditions outside  of  his  employment.  In  the  second  case,  while  he 
may  be  able  to  show  that  the  usual  conditions  of  his  work  were 
such  as  tended  to  bring  about  his  illness,  to  prove  that  he  had 
encountered  no  similar  condition  outside  his  work  would  require 
a  scrutiny  of  his  life  for  an  indefinite  period,  as  to  which  no  evi- 
dence would  usually  be  available  except  his  own  testimony  or  the 
testimony  of  those  whose  interests  were  substantially  the  same 
as  his. 

It  must  be  remembered  that-  if  any  disease  is  included,  all  dis- 
eases are  included.  The  workman  crippled  by  rheumatism  or 
suffering  from  consumption  contracted  in  his  last  employment 
might  readily  obtain  compensation  from  his  employer  by  proof  that 
his  place  of  work  was  damp  or  drafty,  or  that  he  had  been  con- 
stantly subjected  to  changes  of  temperature.  Medical  testimony 
could  easily  be  obtained  to  show  that  such  conditions  tend,  as  they 
undoubtedly  do,  to  create  such  diseases,  but  this  would  leave  out 
of  account  the  non-working  hours  during  which  the  employee  in 
his  own  house  or  elsewhere  might  as  readily  be  subjected  to  similar 
or  worse  conditions.  The  testimony,  while  it  might  show  the 
possibility  that  the  conditions  of  labor  might  have  caused  the  dis- 
ease, would  rarely  if  ever  exclude  the  practically  equal  probability 
that  it  was  caused  by  similar  conditions  encountered  elsewhere. 
Unless  the  acts  contained  provisions  restricting  compensation  to 
the  few  cases  where  the  proof  definitely  excluded  the  probability 
of  the  disease  being  contracted  outside  of  the  work,  the  well-known 
tendency  of  those  in  charge  of  the  administration  of  such  acts, 
humanitarian,  almost  charitable  as  they  are  in  their  impulse,  will 
lead  them,  at  least  at  first,  to  give  relief  whenever  there  are  any 
colorable  grounds  for  doing  so,9  and  will  almost  to  a  certainty 
result  in  imposing  upon  the  employer  the  burden  of  maintaining 
what  would  amount  to  practically  a  general  illness  pension.  No 
act  has  contained  any  such  restrictive  provisions,  apparently  for  the 
very  simple  reason  that  neither  the  drafters  nor  the  legislators  had 

The  Massachusetts  Industrial  Accident  Board,  in  its  Report  for  1914, 
criticised  the  insurance  companies  for  having  "often  refused  compen- 
sation on  the  ground  of  a  strict  technical  interpretation  of  the  law. 
*  *  *  Both  the  Industrial  Accident  Board  and  the  Supreme  Judicial 
Court  have  adopted  the  principle  of  a  liberal  interpretation  of  the  Act 
in  the  light  of  its  humane  purpose." 
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any  very  definite  idea  as  to  whether  disease  was  or  was  not  covered 
by  the  acts  which  they  prepared  and  passed. 

In  addition,  it  is  manifest  that,  in  any  act  which  places  the 
burden  of  paying  compensation  upon  the  immediate  employer  of 
the  injured  employee,  the  liability  for  compensation  for  injuries 
of  slow  growth,  whether  impairments  of  the  physical  structure  of 
the  body  or  disease,  should  be  kept  separate  and  distinct  from  those 
sustained  or  contracted  on  a  particular  occasion.  It  seems  quite 
clear  that,  while  the  particular  employer  ought  to  pay  for  the  harm 
his  business  does  to  those  employed  therein,  he  should  not  be 
required  to  pay  for  the  harm  done  by  his  trade  rivals.  Yet,  if 
the  employer  in  whose  service  the  effects  of  a  slow  exposure  to 
over-arduous  or  unsanitary  work  conditions  finally  manifests  itself 
is  made  liable  for  compensation  for  the  resulting  incapacity,  he 
would,  except  in  the  rare  case  where  the  sufferer  had  passed  his 
entire  trade  life  with  that  employer,  be  forced  to  pay  for  the  whole 
of  a  harm  caused  only  in  part  by  his  business  and  in  part,  and  per- 
haps much  the  larger  part,  by  the  business  of  his  rivals.  In  the 
English  Act  there  is  an  elaborate  system  by  which  compensation  is 
apportioned  among  all  the  employers  whose  business  has  subjected 
the  workman  to  a  gradual  infection.  Whether  such  provisions 
could  be  conveniently  inserted  in  a  workmen's  compensation  act 
is  perhaps  doubtful,  it  is  certain  that  no  such  provisions  appear  in 
either  the  Massachusetts  or  Michigan  Act.  And  it  is  equally  cer- 
tain that  without  them  not  only  is  the  employer,  in  whose  employ- 
ment the  incapacity  develops,  unfairly  made  to  bear  the  entire 
burden  of  repairing  a  harm,  done  only  partly  by  his  business,  but 
the  effect  on  workmen  in  the  more  unhealthy  trades  will  be  most 
detrimental. 

Most  persons  would  be  glad  to  see  all  trades  made  safe  and  all 
unhealthy  trades  disappear  and  to  feel  that  no  man  need  be  forced 
to  labor  in  an  employment  which  inevitably  leads  in  a  large  pro- 
portion of  cases  to  incapacitating  disease;  yet  as  society  is  at 
present  constituted,  such  trades  must  exist  and  many  men  must 
live  by  their  labor  in  them,  until  the  use  of  human  labor  therein 
with  the  inevitable  destruction  of  life  involved  can  be  superseded 
by  the  exclusive  employment  of  machinery.  It  is  easy  to  see  that 
if  the  last  employer,  the  one  in  whose  business  the  incapacity  first 
appears,  is  forced  to  pay  all  the  compensation  due  to  the  continued 
exposure  in  other  plants  as  well  as  his  own,  the  age  of  enforced 
compulsory  superannuation  must  be  greatly  reduced.     And,  bad 
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as  is  the  condition  of  workmen  in  such  trades  when  allowed  to 
work  out  the  brief  span  of  life  remaining  to  them  under  the  un- 
healthy conditions  prevalent  therein,  it  would  be  much  worse  were 
they  turned  adrift  infected  and  incapacitated  for  other  labor.  The 
temptation  to  employers  to  discharge  their  workmen  just  before 
the  infection  manifests  itself  in  actual  incapacity  would  be  irresisti- 
ble by  any  but  the  most  humane  of  employers,  and  no  prudent  em- 
ployer would  risk  taking  into  his  service  a  man  in  this  condition. 
The  social  consequences,  bad  as  they  are  now,  when  a  certain 
number  of  persons  are  inevitably  incapacitated,  would  be  made 
much  worse  if  such  trades  were  constantly  enlisting  healthy  and 
untainted  men  and  turning  them  out  just  before  their  point  of  total 
incapacity,  shattered  in  health  and  incapable  of  effective  self- 
support,  in  order  to  begin  again  the  process  of  drawing  upon  the 
fresh,  untainted  blood  of  the  working  classes  to  again  infect  and 
discard  it. 

While  occupational  diseases  should  certainly  be  made  the  sub- 
ject of  compensation,  they  should  be  covered,  either  as  in  Germany 
by  an  act  providing  a  general  pension  fund  for  all  illness,  whether 
contracted  within  or  without  the  employment,  a  plan  for  which 
American  public  opinion  does  not  seem  to  be  at  present  ready,  or, 
as  in  England,  by  an  Occupational  Diseases  Act  restricted  to  dis- 
eases the  causes  of  which  are  particularly  apt  to  be  encountered 
in  particular  trades  and  rarely  met  with  elsewhere.  Such  acts 
should  and  probably  will  be  passed,  but  in  them,  at  least  at  first, 
certain  notoriously  unhealthy  trades  should  be  specified,  and  the 
diseases,  to  which  medical  experience  has  shown  that  such  trades 
peculiarly  tend  to  subject  the  workers  therein  and  which  are 
unlikely  to  be  contracted  elsewhere,  should  alone  be  made  the 
subject  of  compensation.  Power  may,  and  perhaps  should  be 
given,  to  some  medical  board  to  increase  the  list  of  such  diseases, 
as  experience  enables  the  board  to  classify  new  diseases  as  pecu- 
liarly apt  to  affect  workers  in  particular  industries  because  of  the 
nature  of  the  conditions  therein  encountered.  And  such  act  should 
provide,  as  does  the  British  Occupational  Disease  Act  of  1906,  for 
a  just  and  proper  apportionment  among  all  the  successive  em- 
ployers, in  whose  service  the  sufferer  has  been  gradually  infected 
or  poisoned,  of  the  burden  of  paying  the  compensation  for  the 
resulting  incapacity. 

It  is  well  also  to  note  that  the  Michigan  and  Massachusetts 
rulings,  if  carried  to  their  logical  conclusion,  would  equally  require 
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an  employer  to  make  compensation  for  deterioration  of  the  mus- 
cular or  physical  structure  of  the  body  due  to  long  and  continued 
service,  and  should  logically  entail  liability  for  premature  super- 
annuation due  to  the  severe  character  of  the  work  on  which  the 
workman  is  engaged,  or,  to  the  fact  that  though  the  work  is  not 
unusually  severe,  he  is  physically  unable  to  bear  the  strain  of  ordi- 
nary labor.10 

If  the  acts  as  drawn  require  such  a  result  or  are  even  capable 
of  such  a  construction,  it  seems  extremely  unfortunate  that  the 
legislatures  which  passed  them  did  not  fully  recognize  the  effect 
of  these  provisions.  While  some  few  persons  may  favor  and 
desire  to  see  legislatively  enacted  a  general  workmen's  pension 
act,  providing  pensions  for  the  superannuated  workman  as  well 
as  for  one  who  is  suddenly  deprived  of  his  earning  power  by  a 
work  accident,  it  is  quite  clear  that  the  popular  opinion,  which  has 
demanded  with  apparent  vigor  and  unanimity  workmen's  compen- 
sation acts,  has  not  yet  become  definitely  crystallized  in  favor  of 
any  such  drastic  social  legislation.  And  it  is  certain  that  such  a 
pension  scheme,  even  if  desirable,  is  not  properly  part  of  a  work- 
men's compensation  act,  and  should,  like  compensation  for  indus- 
trial diseases,  be  provided,  if  at  all,  in  a  separate  act. 

(to  be  concluded.) 


Francis  H.  Bohlen. 


University  of  Pennsylvania. 


"See  Clover,  Clayton  &  Co.  v.  Hughes   [1910]   A.  C.  242;  Dotzauer  v. 
Strand  Palace  Hotel,  3  Butterworth,  Workmen's  Compensation  Cases,  387. 


THE  EXTENSION  OF  THE  RIGHT  OF  WAIVER. 

It  occasionally  happens  that  a  party  to  an  action,  at  the  time 
of  trial,  is  unaware  of  or  fails  to  claim  some  substantial  right  or 
waives,  knowingly  or  otherwise,  some  valid  objection  that  was 
open  to  him,  or  may  even  have  stipulated  with  his  opponent  that 
he  will  not  avail  himself  of  a  particular  right  or  objection  that  is 
clearly  his.  But  at  a  later  stage  of  the  proceedings — on  appeal 
or  on  motion  for  a  new  trial — he  may  seek  to  make  his  own 
waiver  the  basis  of  a  demand  for  a  new  trial,  on  the  ground  that 
the  court  should  not  have  permitted  him  to  forego  his  rights. 

The  general  rule  is  clear — no  relief  should  6e  given  one  who 
through  ignorance  was  unable  to  assert  his  rights  at  the  proper 
time  or  who  would  now  overthrow  a  clearly  expressed  stipulation 
— a  result  as  just  on  moral  as  on  legal  grounds. 

But  there  is  a  broad  and  not  very  well  denned  territory  in 
which  frequently  occur  questions  of  great  difficulty,  perhaps  most 
often  in  criminal  law,  but  sometimes  in  constitutional  law  or  in 
the  law  of  evidence,  wherein  the  court  is  called  upon  to  weigh 
what  may  be  termed  the  rights  of  the  public  in  the  individual  as 
against  the  rights  of  the  individual  in  himself,  and  on  the  ground 
of  public  policy  perhaps  overrule  the  most  clearly  expressed 
waiver.  The  rule  which  we  have  mentioned  is  succinctly  stated 
by  Earl,  J.,  in  Matter  of  New  York,  Lackawanna  &  Western 
R.  R.:1 

"Parties  by  their  stipulations  may  in  many  ways  make  the  law 
for  any  legal  proceeding  to  which  they  are  parties,  which  not 
only  binds  them,  but  which  the  courts  are  bound  to  enforce.  They 
may  stipulate  away  statutory  and  even  constitutional  rights.  They 
may  stipulate  for  shorter  limitations  of  time  for  bringing  actions 
for  the  breach  of  contracts  than  are  prescribed  by  the  statutes, 
such  limitations  being  frequently  found  in  insurance  policies. 
They  may  stipulate  that  the  decision  of  a  court  shall  be  final,  and 
thus  waive  the  right  of  appeal ;  and  all  such  stipulations  not  un- 
reasonable, not  against  good  morals,  or  sound  public  policy,  have 
been  and  will  be  enforced;  and  generally,  all  stipulations  made 
by  parties  for  the  government  of  their  conduct,  or  the  control  of 
their  rights,  in  the  trial  of  a  cause,  or  the  conduct  of  a  litigation, 
are  enforced  by  the  courts." 

And  in  a  federal  criminal  case*  it  was  laid  down  that: 

'(1885)  98  N.  Y.  447,  453- 

*Low  v.  United  States  (C.  C.  A.  1909)   169  Fed.  86,  92- 
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"Undoubtedly  the  accused  has  a  right  to  waive  everything  which 
pertains  to  form  and  much  which  is  of  the  structure  of  a  trial. 
But  he  may  not  waive  that  which  concerns  both  himself  and  the 
public,  nor  any  matter  which  involves  fundamentally  the  juris- 
diction of  the  court." 

Keeping  in  mind  these  general  principles,  let  us  take  up  some 
of  the  cases  where  exceptions  have  been  made  or  have  been 
suggested,  because  the  waiver  was  alleged  to  fall  within  one  of 
the  three  classes  of  cases  mentioned  in  the  New  York  case — that 
it  was  unreasonable,  against  good  morals  or  against  sound  public 
policy. 

It  is  oftenest  in  criminal  cases  that  we  find  the  court  refusing 
to  be  bound  by  a  defendant's  waiver;  and  this  for  the  familiar 
reason,  well  put  in  Cancemi  v.  People?  that  "no  one  has  a  right, 
by  his  own  voluntary  act,  to  surrender  iiis  liberty  or  part  with  his 
life.  The  state,  the  public,  have  an  interest  in  the  preservation  of 
the  liberties  and  the  lives  of  the  citizens,  and  will  not  allow  them 
to  be  taken  away  'without  due  process  of  law.'  " 

Thus,  in  the  case  last  cited,  it  was  held  that  the  written  con- 
sent of  the  defendant  to  his  trial  for  murder  by  a  jury  of  eleven 
was  a  nullity — a  rule  which  is  supported  by  the  preponderance  of 
authority,  although  there  is  considerable  authority  contra} 

Similarly,  a  defendant  cannot  consent  to  the  trial  of  his  guilt 
or  innocence  of  a  charge  of  murder  upon  an  application  for  his 
discharge  on  habeas  corpus?  nor  can  his  consent  confer  jurisdic- 
tion upon  the  court  to  try  a  plea  of  former  jeopardy  without  a 
jury,6  nor  can  the  prosecuting  attorney  and  the  defendant  stipulate 
to  waive  a  jury  trial,  in  a  federal  court,7  nor  can  the  defendant 
consent  that  his  trial  for  a  capital  crime  shall  proceed  in  his 
absence.8 

Matter  of  Langslow9  raised  an  interesting  question.  The  law 
of  New  York10  provides,  with  one  or  two  exceptions,  that  pay- 
ment of  money  shall  be  enforced  by  execution  and  not  by  con- 

•(1858)    18  N.  Y.   128,  137. 

'Thompson   v.    Utah    (1898)    170   U.    S.   343,   353;    State   v.    Kaufman 
(1879)  5i  Iowa  578,  2  N.  W.  275,  where  the  authorities  are  collected. 
"People  v.  Rulloff  (N.  Y.  i860)   5  Park.  Cr.  77,  81. 
'Grant  v.  People   (N.  Y.   i860)   4  Park.  Cr.  527,  534. 

'Low  v.  United  States  (C.  C.  A.  1909)  169  Fed.  86,  92.  See  also  cases 
in  21  Cyc.  151  et  seq. 

'Hopt  v.  Utah  (1884)  no  U.  S.  574,  579. 

•(1901)   167  N.  Y.  314. 

WN.  Y.  Code  Civ.  Pro.  §§  16,  779,  1240. 
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tempt  proceedings.  Can  a  debtor  stipulate  that  an  order,  the 
disobedience  of  which  would  be  a  contempt  and  subject  him  to 
imprisonment  without  bail,  may  be  entered  directing  him  to  pay 
any  sum  found  due? 

The  decision  was  in  the  negative — a  man  cannot  consent  to 
his  own  imprisonment  for  debt  in  a  case  not  provided  for  by  law, 
nor  can  the  court  acquire  jurisdiction  to  make  a  summary  order 
for  the  payment  of  money  merely  by  consent  of  the  parties  when 
the  law  does  not  give  it  that  jurisdiction. 

But  the  decisions  are  far  from  unanimous,  and  how  uncertain 
is  the  line  of  demarcation  is  indicated  by  such  cases  as  People  v. 
Thayer,™  holding  that  a  defendant  waives  the  right  to  object  to 
a  juror  over  seventy  years  of  age  by  failing  to  challenge  him, 
People  v.  Fishman,12  holding  that  the  decision  in  Cancemi  v. 
People  does  not  apply  to  a  case  where  a  juror  was  withdrawn  by 
consent  because  of  a  conversation  with  the  complaining  witness, 
and  Diaz  v.  United  States,13  holding  that  the  right  of  confronta- 
tion with  witnesses  under  the  Philippine  Act  is  a  privilege  which 
may  be  waived  by  the  accused  as  he  sees  fit.14 

Where  the  defendant  has  voluntarily  absented  himself,  in  a 
case  not  capital,  it  has  been  held  that  he  can  and  does  waive  his 
privilege  of  being  present  when  the  verdict  of  the  jury  is  re- 
ceived;15 but  in  a  capital  case  it  has  been  held  that  even  his 
voluntary  absence  is  not  a  waiver  of  his  right.18  There  is  no 
logic  in  treating  a  capital  case  differently  from  one  not  capital, 
and  the  distinction  made,  as  the  case  last  cited  states,  is  merely 
one  in  favorem  vitae. 

Two  comparatively  recent  decisions  in  New  York  further 
weaken  the  authority  of  Cancemi  v.  People}"1  In  People  v. 
Cosmo18  the  Court  of  Appeals  held  that  while  the  constitutional 
right  to  a  common  law  jury  of  twelve  could  not  be  waived  in  a 
criminal  case,  yet  the  defendant  may  waive  his  purely  statutory 
rights  in  respect  to  the  property  qualifications  of  jurors ;  and  in 

U(N.  Y.  1908)  61  Misc.  573,  576. 

"(N.  Y.  1909)  64  Misc.  256,  266. 

"(1912)  223  U.  S.  442. 

"See  also  People  v.  Guidici  (1885)   100  N.  Y.  503,  508. 

"State  v.  Gorman   (1911)   113  Minn.  401,  129  N.  W.  589. 

"Sherrod  v.  Mississippi    (1908)   93  Miss.  774,  47  So.  554. 

"(1858)   18  N.  Y.  128,  137. 

"(1912)  205  N.  Y.  91. 
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People  v.  Toledo19  the  Appellate  Division  laid  down  the  rule  that 
an  accused  has  the  right  to  waive  his  objection  to  a  second  trial 
by  a  jury  on  which  were  eleven  jurors  who  had  sat  in  his  first  trial. 

That  a  person  accused  of  crime  may  waive  all  of  his  con- 
stitutional rights,  as  is  asserted  in  People  v.  Burke,20  is  too  broad 
a  statement;  but  that  he  may  waive  none  of  them  is  equally  in- 
correct as  a  statement  of  present  law.  However,  to  mark  the 
dividing  line  in  this  "twilight  zone"  is  a  task  of  considerable 
difficulty,  as  the  cases  cited  show.  There  is  no  doubt  that  "the 
tendency  now  is  to  construe  statutory  and  even  constitutional 
safeguards  so  as  to  preclude  their  perversion  into  expedients  for 
cheating  justice,"21  and  to  incorporate  something  of  a  "rule  of 
reason"  even  into  criminal  cases. 

Suppose  in  a  criminal  case  a  prosecuting  officer  admits  after 
conviction  and  on  appeal  by  the  defendant  that  a  substantial  error 
was  committed  in  the  rejection  of  certain  testimony — is  the  ad- 
mission binding  on  the  appellate  court?  This  interesting  question, 
raising  the  same  point  as  the  waivers  we  have  been  considering, 
has  been  decided  each  way.  In  State  v.  Stevens22  the  court  held 
that,  of  itself,  such  confession  of  error  was  not  sufficient  to  war- 
rant a  reversal  of  judgment.  Without  much  reasoning  on  the 
point,  the  Supreme  Court  of  Virginia  reached  a  contrary  result  in 
Harris  v.  Commonwealth.2*  The  latter  decision  can  hardly  be 
justified  on  any  of  the  grounds  we  have  discussed.  Certainly 
the  prosecuting  officer  is  functus  officio  after  a  conviction,  with 
respect  to  the  right  to  stipulate  as  to  whether  evidence  was  prop- 
erly rejected  or  not,  and  the  Virginia  court  seems  to  have  laid 
down  a  doctrine  that  has  justifiably  been  called  "heretical."24 

Turning  to  some  of  the  examples  of  waiver  in  civil  cases,  it  is 
obvious  that  here  there  will  be  many  instances  where  no  question  of 
public  interest  is  involved,  and  hence  the  exceptions  to  the  general 
rule  that  a  waiver  is  binding  will  be  few.  Thus,  the  failure  of  a 
party  to  object  at  the  proper  time  to  testimony  inadmissible  under 
the  "parol  evidence  rule"  is  deemed  a  waiver  that  on  appeal  binds 
the  appellate  court,  which  will  consider  such  evidence  as  though 

"(1912)  150  N.  Y.  App.  Div.  403. 
"(N.  Y.  191 1 )  72  Misc.  336,  338. 
nN.  Y.  L.  J.,  June  u,  1912. 
"(1910)    153  N.  C.  604,  69  S.  E.  11. 
"(1909)   110  Va.  905,  68  S.  E.  834. 
MN.  Y.  L.  J.,  Nov.  22,  1910. 


THB  RIGHT  OF  WAIVER.  575 

it  were  properly  admissible.25  This  is  a  specific  instance  of  the 
result  almost  always  reached  in  other  classes  of  civil  cases  where 
inadmissible  evidence  has  been  received  without  objection  and 
no  question  of  public  policy  is  involved.  Brickell,  C.  J.,  in  Birm- 
ingham Ry.  v.  Wildman,2*  states  that  "parties  have  an  undoubted 
right  to  try  their  case  on  illegal  evidence,  if  they  so  desire,  and  if 
illegal  evidence  is  admitted  without  objection,  it  is  the  right  and 
duty  of  the  jury  to  give  it  such  consideration  as  it  would  be  en- 
titled to  if  legal  evidence."  The  opinion  of  the  Chief  Justice  goes 
so  far  as  to  hold  that  a  waiver  by  the  parties  of  the  right  to  reject 
irrelevant  testimony  is  binding  on  the  presiding  judge,  who  can- 
not caution  the  jury  to  disregard  such  testimony. 

This  result  seems  founded  on  correct  legal  principles,  for  the 
law  of  evidence,  as  Professor  Thayer  has  pointed  out27  "is  con- 
cerned with  the  operations  of  courts  of  justice,  and  not  with  ordi- 
nary inquiries  in  pais,"  and  when  parties  are  permitted,  within 
bounds  that  do  not  add  unreasonably  to  the  expense  or  burden 
of  operation  of  courts  of  justice,  to  fashion  their  own  law  of  evi- 
dence, no  public  harm  is  done.  It  should  be  borne  in  mind  that 
much  inadmissible  evidence  is,  after  all,  relevant  to  the  issue,  and 
has  been  excluded  because  of  some  general  rule  of  expediency 
not  perhaps  particularly  applicable  to  the  case  under  consideration. 
In  other  words,  if  the  parties  make  an  agreement  between  them- 
selves which,  in  their  judgment,  is  better  adapted  to  the  protection 
of  their  respective  interests  than  the  provisions  of  the  common  law 
or  of  the  statutes,  then  there  is  no  reason  why  they  should  not  be 
bound  by  waiver  of  statutory  or  even  constitutional  provisions, 
provided  that  no  consideration  of  public  policy  is  involved." 

On  similar  reasoning,  it  has  been  held  that  the  protection  of 
the  statute  of  limitations29  and  of  the  statute  of  frauds30  may  be 
waived.  And  not  only  may  a  defendant  waive  the  statute  of  limi- 
tations by  failing  to  plead  it,  but  he  may,  by  the  great  weight  of 
authority,  stipulate  not  to  plead  it.81    Nor  does  it  violate  any  prin- 

"Brady  v.  Nally  (1896)  151  N.  Y.  258;  accord,  Karpf  v.  Borgenicht 
(N.  Y.  1910)  65  Misc.  592. 

"(1898)  119  Ala.  547,  24  So.  549;  accord,  Flora  v.  Carbean  (1868)  38 
N.  Y.  in.     See  17  Cyc.  800. 

rPrelim.  Treatise  Ev.  263. 

"Phyfe  v.  Eimer   (1871)  45  N.  Y.  102,  106. 

"Matter  of  Weeks  (1905)  106  N.  Y.  App.  Div.  45. 

"Crane  v.  Powell   (1893)   139  N.  Y.  379,  388. 

"25  Cyc.  1013;  contra,  Wright  v.  Gardner  (1895)  98  Ky.  454.  33  S.  W. 
622,  on  the  ground  that  such  a  stipulation  is  against  public  policy. 


576  COLUMBIA  LAW  REVIEW. 

ciple  of  public  policy  for  the  parties  to  shorten  the  period  of  the 
statute  of  limitations  by  stipulation.32  Crane  v.  Powell33  mentions 
not  only  the  statute  of  limitations  and  the  statute  of  frauds  as 
shields  "which  a  party  may  use  or  not  for  his  protection,"  but  also 
usury  statutes  and  statutes  against  betting  and  gaming.  On  first 
impression,  one  might  be  inclined  to  doubt  whether  usury  and 
gaming  statutes  properly  belong  in  the  same  category — it  would 
seem  as  if  there  were  a  public  policy  forbidding  their  waiver. 
But  the  law  has  never  condemned  either  usury  or  gambling  as 
mala  in  se  of  which  it  was  bound  to  take  notice  under  all  circum- 
stances. Usury  laws  are  intended  to  protect  needy  borrowers,  not 
to  punish  extortion  in  money  lenders,34  and  while  gaming  is  now 
usually  made  a  statutory  offense,  the  influence  of  the  statutes  has 
not  overcome  that  of  the  common  law  (under  which  gaming  was 
not  indictable)  to  the  extent  that  a  waiver  of  the  defense  of  gaming 
is  regarded  as  against  public  policy.85 

That  a  witness  may  waive  his  right  to  invoke  the  common 
constitutional  provision  against  being  compelled  to  be  a  witness 
against  himself,  as  a  question  of  public  policy,  seems  never  to  have 
been  doubted ;  and  an  examination  of  the  principles  underlying 
some  cases  that  have  received  much  public  criticism  in  recent 
years,  as  permitting  "immunity  baths"  to  those  who  desire  to  escape 
criminal  liability,  will  show  that  the  fault  lies  not  with  the  judges 
but  with  the  statutes  granting  immunity.  These,  in  many  in- 
stances, were  so  framed  as  not  to  distinguish  between  voluntary 
and  involuntary  witnesses  before  juries.  This  resulted  in  de- 
cisions such  as  that  in  the  New  York  case  entitled,  In  re  Grand 
Jury36  where  in  an  advice  to  the  grand  jury,  it  was  stated  that 
the  New  York  statute  forced  immunity,  even  on  the  witness  willing 
to  waive  it — an  interpretation  promptly  changed  by  statute  ;37  and 
in  United  States  v.  Armour38  where  the  conclusion  was  reached 
that  the  exemption  of  the  statute  was  even  broader  than  the  con- 
stitutional privilege  of  the  Fifth  Amendment  in  that  while  the 
latter  but  afforded  a  shield  to  the  witness,  the  statute  wiped  out 
the  crime  altogether.     But  where  the  language  of  a  statute  does 

82Riddlesbarger  v.  Hartford  Ins.  Co.  (1868)  7  Wall.  386,  391,  and  cases 
cited. 

83  (1893)   139  N.  Y.  379,  388. 

M39  Cyc.  999. 

"Cowton  v.  Anderson  (1845)    1  How.  Pr.  145. 

"(1912)135  N.  Y.   Supp.   103 

"Act  of  April  13,  1912  (N.  Y.  Laws  of  1912,  c.  32.) 

"(D.  C.  1906)  142  Fed.  808. 
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not  interfere,  no  case  seems  to  hold  that  it  is  against  public  policy 
to  permit  such  a  waiver. 

Can  husband  or  wife,  as  a  party  to  a  suit,  waive  the  right  to 
object  to  the  testimony  of  the  spouse,  when  there  is  a  clear  right, 
founded  on  the  marital  relation,  to  raise  an  objection? 

As  Professor  Wigmore  has  pointed  out,89  this  question  has 
been  sometimes  obscured  by  the  tendency  to  confound  "privilege" 
with  "disqualification."  The  reasoning  of  a  majority  of  the  courts 
is  that  if  there  is  a  willingness  to  waive  the  objection,  no  public 
policy  forbids.  One  decision,  at  least,  is  squarely  contra  and  de- 
clares the  exclusion  of  such  testimony  to  be  a  matter  of  public 
policy.40  But  other  cases  cited  by  Prof.  Wigmore  as  contra*1  are 
based  rather  on  the  ambiguity  of  statutes  which  declare  such  evi- 
dence "incompetent"  without  indicating  whether  the  incompetency 
is  absolute  or  removable  by  waiver,  or  on  text-book  statements 
similar  to  that  made  by  Kent  and  likewise  ambiguous,  that  "the 
husband  and  wife  cannot  be  witnesses  for  or  against  each  other  in 
a  civil  suit." 

On  principle,  there  should  be  no  objection  to  waiver.  Cer- 
tainly, after  we  have  read  Professor  Wigmore's  interesting  chapter 
on  this  subject48  it  is  difficult  to  see  what  is  the  rationale  of  this 
doctrine  of  marital  privilege,  and  likewise  difficult  to  see  why  mari- 
tal privilege  may  not  be  waived  or  even  removed  by  statute,  as 
has  been  done  in  a  few  jurisdictions.*4 

In  the  case  serving  as  our  text,  it  was  stated  that  parties  might 
stipulate  that  the  judgment  of  the  trial  court  should  be  final  and 
thus  waive  the  right  of  appeal.  That  is  the  law  of  New  York, 
without  question,45  but  it  is  a  point  on  which  the  authorities  seem 
fairly  well  balanced.  With  New  York  are,  at  least,  four  other 
jurisdictions,4'  but  at  least  five  States  are  opposed.47 

"Wigmore,  Evidence  §  2334. 

"Robinson  v.  Robinson   (1900)  22  R.  I.  121,  46  Atl.  455. 

^Wigmore,   Evidence  §  2242  and  notes. 

"2  Kent,  Comm.   (12th  ed.)  *I79. 

"Wigmore,  Evidence  c.  77. 

"Ibid  §§  488,  2245. 

"Townsend  v.  Masterson  Co.  (1857)  15  N.  Y.  587;  Gitler  v.  Russian 
Co.  (1908)  124  N.  Y.  App.  Div.  273. 

"Oliver  v.  Blair  (Cal.  1885)  5  Pac.  917;  Palmer  v.  Lavers  (Mass. 
1914)  105  N.  E.  1000;  Cole  v.  Thayer  (1872)  25  Mich.  212;  Commonwealth 
v.  Johnson   (1847)   6  Pa.  St   136. 

4TWasson  v.  Heffner  (1862)  13  Ohio  St  573;  Sanders  v.  White  (1857) 
22  Ga.  103;  Fahs  v.  Darling  (1876)  82  111.  142;  Runnion  v.  Ramsay  (1885) 
93  N.  C.  410;  State  v.  Judge  (1859)  x4  La.  Ann.  323. 
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On  the  whole,  logic  appears  to  be  with  the  New  York  rule. 
Public  policy  is  in  no  way  concerned  with  the  option  which  every 
man  has  to  sue  or  forbear  to  sue,  and  if  he  binds  himself  to  end 
his  legal  proceedings  half  way,  it  is  of  no  public  interest.48 

May  the  parties  oust  the  court  of  jurisdiction  by  stipulation? 
This  may  be  attempted  in  various  ways.  There  may  be  a  proviso 
inserted  in  a  contract  that  all  disputes  are  to  be  referred  to  arbi- 
tration and  that  the  arbitrator's  decision  shall  be  final,  there  may 
be  a  proviso  that  should  any  dispute  arise,  it  is  to  be  referred  only 
to  a  foreign  jurisdiction,  or  there  may  be  a  proviso  that  suit  may 
only  be  brought  in  certain  courts  of  competent  jurisdiction  and 
not  in  others  equally  competent. 

In  numerous  cases49  the  Court  of  Appeals  of  New  York  has 
declined  to  recognize  stipulations  remitting  all  questions  to  arbi- 
tration, and  has  held  that  such  a  contract  would  not  be  enforced, 
even  though  valid  where  made. 

This  is  settled  and  familiar  law,  both  in  England  and  in  this 
country,  and  perhaps  Stephenson  v.  Piscataqua  Ins.  Co}0  states 
the  reason  of  the  rule  most  clearly  when  it  says : 

"The  law  and  not  the  contract  prescribes  the  remedy ;  and 
parties  have  no  more  right  to  enter  into  stipulations  against  a 
resort  to  the  courts  for  their  remedy,  in  a  given  case,  than  they 
have  to  provide  a  remedy  prohibited  by  law.  Such  stipulations  are 
repugnant  to  the  rest  of  the  contract,  and  assume  to  divest  courts 
of  their  established  jurisdiction.  As  conditions  precedent  to  an 
appeal  to  the  courts,  they  are  void." 

The  rule  is  the  same  whether  the  stipulation  purports  to  cover 
all  questions  which  may  arise  between  the  parties  or  merely  all 
questions  arising  under  a  particular  case — the  court  will  not  hold 
binding  a  stipulation  to  withdraw  from  their  jurisdiction  all  future 
controversies.51 

With  reference  to  agreements  that  a  foreign  court  shall  have 
exclusive  jurisdiction,  the  Supreme  Court  of  the  United  States  has 
just  delivered  an  interesting  and  instructive  opinion  in  the  case  of 
Tennessee  Coal,  etc.,  Co.  v.  George,™  wherein  a  plaintiff  brought 

""See  opinion  of  Scott,  J.,  in  Gitler  v.  Russian  Co.  (1908)  124  N.  Y. 
App.  Div.  273. 

"The  latest  of  which  is  Meacham  v.  Jamestown,  etc.  R.  R.  (1914)  211 
N.   Y.   346. 

"(1886)  54  Me.  55.  70. 

"Hamilton  v.  Home  Ins.  Co.  (1890)  137  U.  S.  370;  Mnnson  v.  Straits 
of  Dover  S.  S.  Co.  (D.  C.  1000)  Q9  Fed.  787,  affirmed  (C.  C.  A.  1900)  100 
Fed.   1005;   Seward  v.  Rochester   (1888)    109   N.  Y.   164,   169. 

82(i9i4)   233  U.  S.  354- 
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suit  in  Georgia  on  a  statutory  cause  of  action  created  by  the  law  of 
Alabama,  and  in  so  doing  ignored  a  provision  of  said  statute  that 
suit  must  be  brought  in  Alabama,  and  not  elsewhere. 

The  Supreme  Court  held  that  the  plaintiff  was  not  bound  by 
the  proviso.  "Venue,"  said  Mr.  Justice  Lamar,53  "is  no  part  of 
the  right  [of  action]  ;  and  a  State  cannot  create  a  transitory  cause 
of  action  and  at  the  same  time  destroy  the  right  to  sue  on  that 
transitory  cause  of  action  in  any  court  having  jurisdiction." 

The  waiver  of  the  right  to  go  outside  a  certain  jurisdiction  for 
the  remedy  has  almost  uniformly  been  treated  as  not  binding,  the 
question  repeatedly  arising  in  insurance  cases  and,  with  the  excep- 
tion of  one  case  in  Massachusetts54  regarded  by  Mr.  Justice  Car- 
dozo55  and  the  learned  editor  of  the  New  York  Law  Journal56 
as  exceptional  in  nature,  the  courts  seem  to  be  unanimous.  Once 
granted  that  the  right  can  be  enforced  through  the  remedy  offered 
by  a  court  of  foreign  jurisdiction  as  well  as  through  the  remedy 
offered  by  the  court  to  which  jurisdiction  is  sought  to  be  limited, 
and  the  attempt  to  oust  the  foreign  court  of  jurisdiction  should 
fail,  for  the  reason  set  forth  by  Mr.  Justice  Lamar. 

There  is  a  doctrine  upheld  in  most  jurisdictions  which  appears 
to  support  parties  who  would  waive  the  right,  in  making  a  contract, 
to  have  that  contract  governed  by  the  law  of  the  place  of  con- 
tracting— the  anomalous  doctrine  that  the  law  governing  a  contract 
is  the  law  that  the  parties  intend  shall  govern  it.57  It  would  per- 
haps be  more  accurate  to  speak  of  this  rule  not  as  a  waiver  by  the 
parties  but  as  a  waiver  by  the  State  of  its  undoubted  right  to  give 
a  legal  effect  to  every  act  within  its  borders,  for  even  though  the 
parties  might  actually  have  wished  to  be  bound  by  the  lex  loci 
contractus,  this  doctrine,  which  interprets  their  intent  by  their  acts, 
might  prevent.  Although  somewhat  aside  from  our  subject,  it 
may  be  said  that  we  have  here  an  instance  where  contracting  parties 
can  actually  ignore  the  law  which  makes  legally  binding  the  agree- 
ment between  them,  and  are  aided  by  that  law  itself  in  so  doing. 

In  Insurance  Co.  v.  Morse66  an  attempt  was  made  by  the  legis- 
lature of  Wisconsin  to  prevent  insurance  companies  from  removing 

"At  p.  360. 

"Mittenthal  v.  Mascagni  (1903)   183  Mass.  19. 
"Meacham  v.  Jamestown,  etc.,  R.  R.  (1914)  211  N.  Y.  346,  353- 
"N.  Y.  L.  J.,  June  10,  19 14. 

"Liverpool  &  G.  W.   Steam  Co.  v.   Phenix  Ins.  Co.    (1889)    129  U.   S. 
397;  In  re  Missouri  S.  S.  Co.  (1889)  42  Ch.  D.  321. 
-(1874)   87  U.  S.  445- 
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cases  to  the  federal  courts  by  requiring  them  to  stipulate,  as  a 
condition  of  doing  business  in  the  State,  that  they  would  not  re- 
move any  case. 

This  was  held  not  binding  on  the  insurance  company  for  two 
reasons — first,  that  the  law  and  not  the  contract  prescribes  the 
remedy,69  and,  second,  that  the  federal  Constitution  gives  an  abso- 
lute right  of  removal  to  citizens  of  other  States  which  cannot  be 
affected  by  a  State  statute  nor  lost  by  stipulation  not  to  invoke  the 
same. 

Can  a  court  acquire  jurisdiction  not  conferred  upon  it  by  law 
merely  by  consent  of  the  parties? 

It  is  elementary  law  that  it  cannot,  either  in  a  court  of  first 
instance,60  or  on  appeal.61  Public  policy  does  not  permit  individ- 
uals to  force  classes  of  actions  on  courts  in  which  neither  consti- 
tutional nor  statute  law  has  given  them  jurisdiction,  for  such  a 
procedure  might  disarrange  the  whole  judicial  system.  But  where 
the  objection  is  merely  to  the  technical  process  by  which  the  powers 
or  jurisdiction  of  the  court  have  been  invoked,  there  is  no  reason 
why  a  waiver  of  such  objection  should  not  be  held  binding. 

Decisions  of  the  Supreme  Court  of  the  United  States  on  the 
question  of  the  removal  of  causes  from  state  courts  well  illustrate 
this  difference.  Thus  where  both  parties  are  citizens  of  the  same 
State  and  the  case  has  been  removed  to  the  federal  court  on  the 
sole  ground  of  diversity  of  citizenship,  the  consent  of  both  parties 
will  not  suffice  to  give  the  court  jurisdiction,  and  although  the  court 
below  may  have  treated  the  waiver  as  binding,  the  appellate  court 
will  not  do  so.62  On  the  other  hand,  a  waiver  of  the  right  to 
object  to  the  time  of  the  filing  of  the  petition  for  removal  is  bind- 
ing, for  the  time  of  filing  is  in  no  way  essential  to  the  juris- 
diction.63 

The  federal  courts  speak  of  objections  of  this  last  mentioned 
kind  as  "modal  and  formal"  and  have  treated  them  as  clearly  dis- 
tinguishable from  objections  going  to  the  jurisdiction  itself.  It  is 
largely  a  question  of  statutory  interpretation.    Did  the  legislature 

""Quoting  the  opinion  in  Stephenson  v.  Piscataqua  Ins.  Co.  (1886)  54 
Me.  55. 

"11  Cyc.  673. 

"Davidsburgh  v.  Knickerbocker  Ins.  Co.  (1882)  00  N.  Y.  526;  Roseberry 
v.  Valley  Building  Assn.  (1902)  17  Colo.  App.  448,  68  Pac.  1063. 

"Powers  v.  C.  &  O.  Ry.  (1898)  169  U.  S.  92,  98;  Rexford  v.  Brunswick- 
Balke  Co.  (1913)  228  U.  S.  339,  344;  Mansfield,  etc.,  Ry.  v.  Swan  (1884) 
in  U.  S.  379;  Dred  Scott  v.  Sanford  (1856)  19  How.  393,  401. 

"Ayers  v.  Watson  (1885)   113  U.  S.  594,  598. 
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use  language  that  shows  a  clear  intent  that  the  waiver  of  the 
objection  should  be  beyond  the  control  of  a  party  to  the  suit?  Is 
the  right  involved  one  designed  merely  for  the  protection  of  the 
party  to  a  suit  or  for  the  general  interests  of  justice? 

And  cases  involving  the  disqualification  of  judges  on  the 
ground  of  consanguinity  or  interest  seem  to  turn,  also,  on  the  lan- 
guage of  the  statute.  If  the  court  finds  a  positive  prohibition  on 
a  judge  sitting,  the  consent  of  one  or  both  parties  is  of  no  avail.64 
If,  on  the  other  hand,  the  statute  does  not  expressly  prohibit  it,  a 
judge,  even  though  interested,  may,  it  seems,  sit  by  consent  of  the 
parties.65 

It  is  suggested  in  Oakley  v.  Aspinwall,™  that  even  though  the 
parties  consent,  the  State  should  not  permit  the  judge  to  act,  for  the 
State  is  concerned  not  only  that  the  particular  suit  be  justly  deter- 
mined, "but  that  the  judiciary  shall  enjoy  an  elevated  rank  in  the 
estimation  of  mankind."  However,  while  there  are  numerous  ref- 
erences to  the  common  law  as  the  source  of  disqualification,  there 
seem  to  be  no  authorities  going  so  far  as  to  hold  that,  in  the  absence 
of  statutory  inhibition,  consent  of  the  parties  is  not  sufficient  to 
give  a  judge  jurisdiction. 

The  right  to  waive  a  constitutional  objection  has,  in  general, 
been  treated  in  accordance  with  the  rule  laid  down  by  the  case 
with  which  we  began  this  discussion, — constitutional  provisions  de- 
signed to  protect  only  private  property  rights  are  treated  as  no 
more  sacred  than  statutory  provisions  and  are  subject  to  waiver.67 
We  have  already  discussed  constitutional  provisions  arising  in 
criminal  cases. 

That  a  court  should  not  be  bound  by  the  admission  of  a  party 
that  an  act  is  unconstitutional  seems  obvious.  Certainly  this  is  a 
question  of  public  interest  of  too  great  importance  to  be  deter- 
mined by  a  waiver  in  a  suit  between  individuals.  And  such  is  the 
almost  unanimous  holding.68 

On  the  other  hand,  an  admission  of  constitutionality  has  been 
held  binding,  but  only  in  cases  where  a  party  has  received  a  benefit 
under  the  law  the  constitutionality  of  which  is  questioned.     If  the 

"Oakley  v.  Aspinwall  (1850)  3  N.  Y.  547,  552. 

wUtz  &  Dunn  Co.  v.  Regulator  Co.  (C.  C.  A.  1914)  213  Fed.  315; 
Coltrane  v.  Templeton  (C.  C.  A.  1901)   106  Fed.  370,  37^>- 

"(1850)   3  N.  Y.  547,  552. 

"Cooley,   Const.   Lim.    (7th  ed.)    250-252. 

"State  v.  Armour  Packing  Co.  (1904)  135  N.  C.  62,  47  S.  F.  4ii; 
Happel  v.  Brethauer  (1873)  70  111.  166;  contra,  Norman  v.  Ky.  Board 
(1892)   93  Ky.  537,  20  S.  W.  901. 
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party  has  received  no  such  benefit,  an  admission  of  constitutionality 
is  no  more  binding  than  an  admission  of  unconstitutionality.  This 
distinction  rests  not  on  the  doctrine  of  waiver  but  on  that  of 
unjust  enrichment,  it  being  possible  to  find  the  terms  of  an  agree- 
ment implied  in  law  in  an  invalid  enactment.69  The  general  rule, 
therefore,  is  that  the  admissions  or  waivers  of  a  party  do  not  bind 
the  court,  either  as  to  the  constitutionality  or  unconstitutionality 
of  a  law. 

The  various  classes  of  cases  cited  in  this  article  indicate  an 
apparent  intention  in  the  courts  to  permit  the  parties  to  make 
their  own  law  of  procedure  within  as  broad  limits  as  possible. 
Unless  human  life  is  at  stake,  or  there  are  positive  prohibitions 
of  the  written  law,  there  seems  no  desire  to  prevent  them  from 
acting  on  their  own  ideas  of  proper  evidence  or  of  waiving  pro- 
cedural provisions  intended  for  their  benefit.  On  the  whole,  this 
is  a  wise  and  intelligent  attitude  for  the  courts  to  take.  Keeping 
in  mind  a  fact  already  alluded  to — that  under  the  common  law 
system  of  evidence,  "a  great  mass  of  evidential  matters,  logically 
important  and  probative,  is  shut  out  from  the  view  of  the  judicial 
tribunals  by  an  imperative  rule,  while  the  same  matter  is  not  thus 
excluded  anywhere  else,"70  and  that  rules  of  procedure  concern 
only  the  machinery  by  which  legal  controversies  are  settled,  a 
departure  from  which  can  hardly  involve  a  question  of  public 
policy  or  morals, — there  is  no  valid  objection  to  be  taken  to  the 
extension  of  the  right  of  waiver,  even  in  the  field  of  criminal  law 
where  rules  of  evidence  and  procedure  most  frequently  are  given 
undue  weight. 

F.  Granville  Munson. 

New  York. 

"See  O'Brien  v.  Wheelock  (1902)   184  U.  S.  450,  491. 
'"Thayer,  Prelim.  Treatise  Ev.  1. 
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NOTES. 

Power  of  Congress  to  Regulate  Intrastate  Rates. — It  is  evident 
that  the  Commerce  Clause1  was  aimed  to  prevent  the  unjust  discrimina- 
tion that  would  result  from  the  imposition  of  a  tax  by  any  one  State 
upon  goods  imported  from  other  States.  Such  a  practice,  it  was  recog- 
nized, might  operate  to  render  some  States  tributary,  to  a  degree,  to 
those  which,  either  from  geographical  location  or  otherwise,  happened 
to  be  in  a  more  advantageous  position  in  respect  to  commerce.2  Con- 
struing this  clause  in  Cooley  v.  Board  of  Wardens,  3  the  Court  devel- 
oped the  principle  that  over  those  subject  matters  of  interstate  com- 
merce which  admit  of  and  require  uniformity  of  regulation  the  power 
of  Congress  is  exclusive,  while  in  regard  to  purely  local  matters  of 

'U.  S.  Const.,  Art.  i,  §  &  subd.  3. 

"The  Federalist,  pp.  86,  87,  333 ;  Prentice  and  Egan,  Commerce  Clause,  2. 
3(i85i)   12  How.  299.     See  also  Gilman  v.  Philadelphia  (1865)   3  Wall. 
713- 
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commerce,  in  the  absence  of  congressional  regulation,  the  States  have 
power  to  regulate.  The  clause  "Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States"  means 
either  that  Congress  shall  have  exclusive  power  to  do  so,  or  power 
concurrent  with  the  States';  this  language  would  seem  to  exclude  any 
possibility  of  such  a  division  of  power  between  the  two  as  indicated  in 
Cooley  v.  Board  of  Wardens.  If  the  former  is  correct,  the  States  have 
absolutely  no  power  to  pass  any  regulation  at  all  pertaining  to  inter- 
state commerce.  The  admission  that  the  States  do  possess  just  this 
power  must  exclude  the  possibility  of  exclusive  power  in   Congress.4 

It  follows  that  the  logical  theory  is  that  the  States  have  concurrent 
power,5  and  that  by  virtue  of  the  supremacy  of  the  Constitution  and 
the  laws  made  under  its  authority,  this  concurrent  power  in  the  State 
must  yield  to  the  exercise  of  the  same  power  by  Congress.6  The  vest- 
ing, then,  in  Congress  of  the  power  to  regulate  commerce  does  not  of 
itself  render  void  legislation  by  the  State  in  the  same  field.  The  Con- 
stitution, in  a  sense,  gives  Congress  plenary  supervisory  powers  in  this 
regard;  it  is  for  Congress  to  say  what  amounts  to  a  burden  or  inter- 
ference with  commerce  and  to  say  whether  it  shall  stand  or  fall.  In 
any  given  case  the  question  reduces  itself  to  whether  or  not  Congress 
has  exercised  its  powers.  There  is  no  apparent  difficulty  in  saying 
that  in  regard  to  a  subject  matter  that  is  national  in  scope  and  so 
requires  uniformity  of  regulation,  inaction  by  Congress  would  indi- 
cate an  intent  that  it  shall  be  free  from  regulation  of  any  character, 
while,  on  the  other  hand,  in  regard  to  a  matter  of  local  interest,  it 
would  show  an  intention  that  the  State  avail  itself  of  its  concurrent 
power  to  regulate.7  Accordingly,  the  Minnesota  Rate  Cases6  can  be 
supported  on  the  theory  that  the  States  were  regulating  a  subject  mat- 
ter of  local  character  and  Congress  had  not  by  any  express  exertion 
of  its  powers,  through  the  Interstate  Commerce  Commission,  under- 
taken to  regulate. 

The  power  of  Congress  to  regulate  interstate  commerce  rates  is 
indisputable.  Even  where  the  exercise  of  this  power  has  the  effect  of 
encroaching  upon  the  reserved  powers  of  a  State,  the  machinery  of  the 
State  must  give  way,  else  the  declaration  in  the  Constitution  of  the 
supremacy  of  the  powers  delegated  therein  and  the  laws  made  in  pursu- 
ance of  these  powers9  becomes  of  no  effect.  Furthermore,  it  seems  hard 
to  controvert  the  proposition  that  it  is  necessary  for  the  effective  execu- 
tion of  the  "power  to  regulate,"  that  Congress  have  implied  power  to 

4See  Cooley  v.  Board  of  Wardens,  supra,  p.  321.  Under  no  theory,  if 
this  were  the  case,  could  regulation  by  the  state  of  domestic  affairs  such 
as   pilotage,   bridge   construction   work,   etc.,   be   sustained. 

'See  License  Cases  (1847)  5  How.  504,  579;  Cooke,  Commerce  Clause, 
§  54- 

"See  Gibbons  v.  Ogden  (1824)  9  Wheat.  1,  209,  210. 

'This  is  in  accord  with  the  result  reached  in  Cooley  v.  Board  of 
Wardens,  supra;  cf.  Gloucester  Ferry  Co.  v.  Pennsylvania  (1885)  114 
U.  S.  196,  204;  Brown  v.  Houston  (1885)   114  U.  S.  622,  631. 

"(1913)  230  U.  S.  352.  The  Court  here  emphasized  the  dictum  in 
Smyth  v.  Ames  (1898)  169  U.  S.  466,  541,  that  the  reasonableness  or 
unreasonableness  of  the  regulation  of  intrastate  rates  by  the  State  is 
not  determined  by  its  incidental  affect  on  interstate  commerce.  The 
question  as  to  whether  such  regulation  might  become  void  in  the  presence 
of  regulation  by  Congress  seems  to  have  been  left  open. 

9U.   S.  Const.,  Art.  VI,  subd.  2. 
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reach  over  into  the  internal  affairs  of  the  State.10  If  this  be  questioned, 
does  not  the  clause  granting  to  Congress  power  "To  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers"11 — meaning  delegated  powers — expressly  authorize 
Congress  to  do  this? 

Although  the  Court  has  continually  denominated  a  regulation  of  a 
purely  domestic  aspect  a  regulation  of  interstate  commerce,  as  a  matter 
of  fact,  no  amount  of  subtlety  of  argument  can  make  it  so.12  It  is 
difficult  to  see  why  the  Court  should  be  reluctant  to  acknowledge  the 
fact  that  such  is  not  a  regulation  of  interstate  commerce,  when  its 
validity  can  be  consistently  sustained  on  the  "necessary  and  proper" 
clause.  That  this  clause  is  not  mere  surplusage,  but  amounts  to  a 
delegation  of  power  itself  seems  to  be  a  fair  construction  on  the  theory 
that  effect  must  be  given  to  all  the  provisions  of  the  instrument.13 

In  the  recent  case  of  Houston,  E.  &  W.  T.  Ry.  v.  United  States 
(1914)  34  Sup.  Ct.  Eep.  833,  known  as  the  Shreveport  Bate  Case,  the 
Court  held  that  the  Interstate  Commerce  Commission  has  power  to 
control  rates  maintained  by  the  carrier  in  strictly  intrastate  transporta- 
tion. From  the  facts  in  the  case  it  will  be  seen  that  to  deprive  Congress 
of  this  power  would  be  to  permit  a  State  to  place  a  burden  upon 
interstate  commerce,  the  very  harm  sought  to  be  remedied  by  the  Com- 
merce Clause.14  The  decision  is  significant  in  that  the  Court  has 
at  last  openly  acknowledged  the  principle  that  Congress  has  the  power 
to  reach  into  and  touch  the  internal  affairs  of  a  State  without  resorting 
to  the  refinement  of  designating  such  action  a  regulation  of  inter- 
state commerce.  But  as  to  the  proposition  that  this  power  flows  from 
the  "necessary  and  proper"  clause,  superadded  to  the  Commerce  Clause, 
the  Court  is  silent. 


Modern  Law  of  Dower. — Although  dower  is  an  institution  so 
ancient  that  the  sources  of  its  origin  have  never  been  traced,1  the 
right  has  survived  in  many  of  our  States  much  as  it  was  at  common 
law.  The  widow's  interest  is  limited  to  a  life  estate  in  one-third  of  all 
the  realty  of  which  her  husband  was  seized  of  an  estate  of  inheritance 
during  coverture.2  The  right  is  based  upon  sound  and  humane  prin- 
ciples, but  there  are  two  features  of  common  law  dower  which  make  it 

10The  history  of  congressional  regulation  under  the  Commerce  Clause 
shows  clearly  that  Congress  has  been  allowed  to  exercise  this  right.  See 
9  Columbia  Law  Rev.  38,  45;  Prentice  and  Egan,  Commerce  Clause,  185; 
Pedersen  v.  Delaware,  L.  &  W.  R.  R.  (1913)  229  U.  S.  146. 

"U.  S.  Const.,  Art.  1,  §  8,  subd.  18. 

"In  Pedersen  v.  Delaware  Ry.,  supra,  the  Court  held  that  a  railroad 
employee  carrying  some  bolts  to  be  used  in  repairing  a  bridge  of  an 
interstate  commerce  road  is  engaged  in  interstate  commerce.  That  this 
is   unfounded   in    fact,   is   self-evident. 

"McClain,  Constitutional  Law,  41,  42;  1  Willoughby,  Constitution,  §§ 
3i,  33- 

"See  note  1;  also  Louisville  &  N.  R.  R.  V.  Eubank  (1902)  184  U.  S. 
27,  35.  in  which  State  regulation  of  rates  which  directly  interfered  with 
interstate  rates  prescribed  by  the  Interstate  Commerce  Commission,  was 
declared  void. 

'Scribner,  Dower  (2nd  ed.)    t.  5;  see  Wright  v.  Jennings   (S.  C.  1829) 
1  Bailey  277;  Combs  v.  Young  (Tenn.  1833)  4  Yerg.  218,  227. 
*2  Bl.,  Comm.  *i2g. 
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seem  archaic  under  present-day  conditions.  In  the  first  place,  since 
a  wife's  vested  interest  is  limited  to  real  estate,  she  may  be  left  entirely 
without  resources  if  he  die  possessed  only  of  personalty;8  and  sec- 
ondly, the  dower  encumbrance  is  a  constant  danger  to  innocent  pur- 
chasers and  mortgagees,  since  real  property,  which  in  feudal  times  re- 
mained in  the  same  family  for  generations,  has  now  become  an  object  of 
commercial  intercourse  and  exchange  to  almost  the  same  extent  as  per- 
sonalty. To  protect  these  parties,  statutes  have  been  enacted  in  several 
jurisdictions  limiting  the  dower  right  to  all  lands  of  which  the  husband 
died  seized,4  and  in  England,  the  land  of  its  origin,  dower  has  become  a 
mere  contingent  interest,  since  the  right  attaches  only  to  such  lands  as 
the  husband  may  not  have  disposed  of  during  his  lifetime  or  devised  by 
will.5  In  other  jurisdictions,  statutes  have  extended  the  widow's  vested 
interest  so  as  to  include  some  fraction  of  her  husband's  personal  estate  as 
well.6  In  the  community  States,  this  rather  arbitrary  and  strange  dis- 
tinction between  real  and  personal  property  in  the  case  of  dower  has 
never  been  observed,  and  the  widow  takes  an  absolute  estate  in  one-half 
of  all  the  community  property  remaining  after  the  payment  of  debts.7 
This  wave  of  statutory  reform  has  not,  however,  affected  dower  in 
New  York,  where  the  Revised  Statutes  have  embodied  the  law  on  the 
subject  substantially  as  it  was  at  common  law,8  and  the  maxim  that 
the  dowress  is  a  favorite  of  the  law  still  prevails.9  Accordingly,  a 
devise  or  bequest  is  presumptively  in  addition  to  dower,  and  will  not 
be  held  in  lieu  thereof  in  the  absence  of  a  clear  and  unequivocal 
indication  of  such  intent.10  This  principle  was  applied  in  the  recent 
case  of  Roessle  v.  Roessle  (App.  Div.,  1st  Dept.  1914)  148  N.  Y. 
Supp.  659,  in  which  the  testator,  having  made  his  wife  executrix,  left 
the  remainder  of  all  his  property  to  her  and  two  children,  share  and 
share  alike.  Upon  an  application  by  the  widow  to  assert  her  dower 
rights,  the  court  held  that  there  was  no  inconsistency  between  the 
terms  of  the  will  and  the  claim  of  dower  sufficient  to  show  an  inten- 
tion on  the  part  of  the  testator  to  put  her  to  an  election.     The  case 

*At  early  common  law,  the  widow  and  children  were  entitled  to  a  dis- 
tributive share  of  the  testator's  personal  estate.  2  Bl.,  Comm.  *4Q2.  But 
these  rights  were  gradually  lost,  and,  as  the  law  has  stood  for  several 
centuries,  the  husband  may  now  dispose  of  his  personal  property  without 
restriction.  O'Hara  v.  Dever  (N.  Y.  1866)  2  Abb.  Pr.  N.  S.  418;  Stewart, 
Marriage  &  Divorce,  §  462;  but  see  Griffith  v.  Griffith's  Exrs.  (Md.  1708) 
4  Harr.  &  McH.  401. 

*See  Stewart  v.  Stewart  (1824)  5  Conn.  317;  Combs  v.  Young,  supra. 
Other  statutes  increase  the  widow's  life  interest  to  an  estate  in  fee.  See 
Cheney  v.  Cheney  (1912)  no  Me.  61;  Graves  v.  Fligor  (1804)  140  Ind. 
25;  Purcell  v.  Lang  (1896)  07  la.  610.  In  Minnesota,  these  two  features 
have  been  combined.     See  Morrison  v.  Rice   (1886)  35  Minn.  436. 

5See  Act,  3  &  4  Wm.  IV,  c.  105;  Lacey  v.  Hill  (1875)  L.  R.  19  Eq.  346. 

'See  Cheney  v.  Cheney,  supra. 

'Beard  v.  Knox  (1855)  5  Cal.  ""252 ;  see  Deutsch  v.  Rohlfing  (1912)  22 
Colo.  App.  543. 

8i  Rev.  Stat.  740,  et  seq.,  now  embodied  in  N.  Y.  Consol.  Laws  of  1909, 
Real  Property  Law,  Art.  6.  See  Fowler's  Real  Property  Law  (3rd  ed.) 
696,  697. 

"See  Lasher  v.  Lasher  (N.  Y.  1852)  13  Barb.  106;  Konvalinka  v.  Schlegel 
(1887)   104  N.  Y.  125,  129. 

"Konvalinka  v.  Schlegel,  supra;  Church  v.  Bull  (N.  Y.  1845)  2  Den. 
430;  Closs  v.  Eldert  (1898)  30  App.  Div.  338. 
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was  clearly  decided  in  conformity  with  the  present  state  of  New  York 
law,  since  the  mere  fact  that  a  widow  derives  advantage  from  the 
terms  of  a  will  is  no  indication  that  the  testator  intends  to  bar  her 
dower.11  Cases  in  which  the  will  prescribed  devises  of  lands  to  the 
wife  out  of  which  she  was  entitled  to  dower,12  or  devises  of  lands 
on  trusts,13  have  also  been  held  not  inconsistent  with  the  dower  right. 
If,  however,  the  purposes  of  the  trust  require  that  the  entire  title, 
free  from  the  dower  interest  of  the  widow,  be  vested  in  trustees  in 
order  to  effectuate  the  purposes  of  the  testator  in  creating  it,  the 
widow  is  bound  to  elect.14  An  example  of  such  a  trust  appears  in  the 
recent  case  of  Matter  of  Springsteen  (Surr.  Ct.  N.  Y.  1914)  86  Misc. 
389,  in  which  the  testator,  after  leaving  his  wife  a  life  estate  in  the 
house  and  furniture,  devised  and  bequeathed  the  remainder  of  his 
property  to  trustees  to  divide  the  income  equally  between  his  wife  and 
son,  and  the  court  held  an  election  necessary.  The  distinctions  made 
in  such  cases  seem  somewhat  tenuous,  but  they  help  the  courts  to  de- 
rive some  settled  rule  for  divining  the  intention  of  the  testator.  In 
some  jurisdictions,  statutes  have  so  altered  the  common  law  presump- 
tion that  any  testamentary  provision  for  the  wife's  benefit  is  prima 
facie  in  lieu  of  dower,16  a  rule  which  affords  a  construction  more  often 
in  accord  with  the  testator's  intent. 

In  view  of  the  foregoing  considerations,  it  is  obvious  that  common 
law  dower  is  both  cumbrous  and  inadequate.  It  is,  therefore,  to  be 
hoped  that  the  law  of  dower  in  New  York  will  soon  be  subjected  to 
a  thorough  revision,  so  that  a  substantial  testamentary  provision  in 
the  wife's  favor  may  be  construed  to  be  presumptively  in  lieu  of  dower, 
and  in  the  absence  of  such  provision,  that  the  widow  may  receive  an 
absolute  estate  in  some  portion  of  all  the  property,  both  real  and 
personal,  of  which  her  husband  died  possessed.16 


Status  of  Indians  Before  State  and  Federal  Courts. — The  status 
of  the  American  Indians  before  the  State  and  federal  courts  has  been 
the  subject  of  much  dispute  and  speculation.  The  Indians  are  called 
aliens,1  but,  unfortunately,  a  number  of  complicating  circumstances 
prevent   them   from   having  the   same  rights   and   liabilities   as   other 

"Matter  of  Fraser  (1883)  92  N.  Y.  239.  249.  This  common  law  pre- 
sumption is  also  the  rule  in  the  community  States.  Theall  v.  Theall  (1834) 
7  La.  226:  Herrick  v.  Miller  (1912)  69  Wash.  456;  see  Morrison  v.  Bowman 
(1865)  29  Cal.  337- 

"Lawrence  V.  Lawrence  (1699)  2  Vern.  365;  Rathbone  v.  Dyckman 
(N.  Y.  1831)  3  Paige  Ch.  9.  30:  2  Scribner,  Dower  (2nd  ed.)  444- 

"Ellis  v.  Lewis  (1844)  3  Hare  *3io;  Wood  v.  Wood  (N.  Y.  1836)  5 
Paige  Ch.  596;  2  Scribner,  Dower  (2nd  ed.)  451. 

"Vernon  v.  Vernon  (1873)  53  N.  Y.  351;  see  Konvalinka  v.  Schlegel, 
supra,  p.  130;  cf.  Savage  v.  Burnham   (1858)   17  N.  Y.  561. 

"See  Warren  v.  Warren  (1893)  148  111.  641;  Griggs  v.  Veghte  (1890) 
47  N.  J.  Eq.  179- 

"See  editorial  in  New  York  Law  Journal  for  July  24,  1914. 

'Elk  v.  Wilkins  (1884)  112  U.  S.  94-  By  statute,  24  U.  S.  Stat,  at  L.  39°, 
an  Indian  to  whom  an  allotment  in  severalty  has  been  made,  or  who  has 
voluntarily  separated  from  his  trihe  and  adopted  the  habits  of  civilized  life, 
Bird  v.  Terry  (C.  C.  1903)  129  Fed.  472.  is  now  made  a  citizen  of  the 
United  States  who  can  resort  to  the  courts  as  any  other  citizen. 
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aliens.  Thus,  although  they  are  aliens,  and  are  not  citizens  of  the 
United  States  or  of  any  State  of  the  Union,  yet,  on  the  other  hand, 
they  are  not  citizens  of  any  foreign  state.2  They  are  called,  simply, 
"wards  of  the  nation".  Again,  an  Indian  tribe  is  not  a  State  of  the 
Union,3  nor  has  it  enough  of  the  attributes  of  sovereignty  to  make  it 
a  foreign  state  capable  of  suing  in  the  Supreme  Court,4  or  of  treat- 
ing with  European  nations.5  And  yet,  it  is  so  far  a  sovereignty  that 
it  could  make  treaties  with  the  United  States  until  Congress  passed  an 
act  to  the  contrary,6  and  it  may,  under  some  circumstances,  be  immune 
from  the  laws  of  the  State  in  which  its  reservation  lies.7  Its  status 
has  been  determined  by  Chief  Justice  Marshall  to  be  that  of  a 
"domestic  dependent  nation."  Still  further  confusion  arises  from  the 
peculiar  title  by  which  the  Indians  hold  their  reservations.  Their  title 
is  not  absolute,  and  so  they  cannot  be  treated  as  small  independent 
nations  set  down  in  our  midst.  They  are  held  to  possess  a.  mere  right 
of  occupancy  to  lands  the  ultimate  title  to  which  is  in  either  some 
State  or  the  federal  government.8  This  ultimate  title  carries  with  it 
the  exclusive  right  of  pre-emption,  which  means  that  the  Indians  can 
transfer  their  title  only  to  the  governments  possessing  this  ultimate 
title.  When  we  add  to  all  these  complications  the  fact  that  the  rights 
of  different  tribes  have  been  settled  by  widely  different  treaties  and 
statutes,  we  see  that  matters  are  indeed  chaotic. 

The  subject  may  be  divided  under  two  heads:  (1)  the  status  of 
the  Indians  when  they  leave  their  reservations  and  mingle  with  the 
whites,  and  (2)  their  status  while  on  their  reservations. 

If  the  mooted  doctrine  of  ubiquity  of  national  status9  be  accepted, 
the  Indians  carry  their  privileges  and  disabilities  with  them  wherever 
they  go.  "They  are  irresponsible  by  their  own  laws;  they  would  con- 
tinue irresponsible  when  they  leave  their  reserves."10  At  least  one 
State  seems  to  have  held  their  status  to  be  such  that  in  all  difficulties 
among  themselves  they  are  beyond  the  jurisdiction  of  our  courts.  This 
means  that  an  Indian  can  kill  another  on  a  city  street  without  fear  of 
punishment,  in  the  absence  of  an  express  statute  conferring  jurisdic- 
tion over  such  cases  on  the  State  courts.11  But  the  correct  view  is 
that  when  they  mingle  with  whites,  Indians  have  the  same  status  as 

2An  Indian,  therefore,  cannot  have  a  suit  to  which  he  is  a  party  removed 
to  the  federal  courts  on  the  ground  of  diversity  of  citizenship.  Paul  v. 
Chilsoquie  (C.  C.  1895)  70  Fed.  401. 

"Cherokee  Nation  v.  Georgia  (1831)  5  Pet.  1. 

*Cherokee  Nation  v.  Georgia,  supra.  Nor  can  a  tribe  sue  even  in  a  State 
court  without  the  aid  of  an  enabling  statute.  Johnson  v.  Long  Island  R.  R. 
(1900)  162  N.  Y.  462. 

"See  Worcester  v.  Georgia  (1832)  6  Pet.  515. 

"Cf.  Worcester  v.  Georgia,  supra;  United  States  v.  Kagama  (1886) 
118  U.  S.  375;  Rev.  Stat.,  §  2079. 

'Worcester  v.  Georgia,  supra;  The  Kansas  Indians   (1866)  5  Wall.  737. 

'Johnson  v.  M'Intosh  (1823)  8  Wheat.  543;  Seneca  Nation  v.  Christie 
(1891)  126  N.  Y.  122. 

•Wharton,  Conflict  of  Laws  (3rd  ed.)  §  84  et  seq. 

"Wharton,  Conflict  of  Laws  (3rd  ed.)  §  9. 

"See  State  V.  McKenney  (1883)  18  Nev.  182;  State  v.  Buckaroo  Jack 
(1908)  30  Nev.  325. 
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other  aliens.  They  are  responsible  to  their  own  tribesmen,12  as  well 
as  to  other  people,13  and  they  have  the  same  right  to  resort  to  the  courts 
as  other  aliens.14  Furthermore,  their  responsibility  in  such  cases  is 
governed  by  our  laws,  and  not  by  their  own  laws  and  customs.15  The 
only  obstacle  that  hinders  the  States  from  treating  such  Indians 
exactly  like  other  aliens,  lies  in  the  fact  that  the  guardianship  of  the 
federal  government  over  these  wards  of  the  nation  and  the  right  of 
Congress  to  legislate  concerning  them  continue  even  after  they  leave 
their  reservations.16 

When  we  come  to  determine  the  status  of  Indians  living  on  their 
own  reservations,  the  question  is  more  difficult.  In  the  recent  case  of 
People  v.  Daly  (N.  Y.  1914)  105  N.  E.  1048,  it  was  contended  that  the 
Congressional  Act  of  March  4,  1909,17  conferring  on  the  federal  courts 
jurisdiction  of  certain  crimes  committed  by  Indians  against  other 
Indians  "within  the  boundaries  of  any  state  *  *  *  and  within 
the  limits  of  any  Indian  reservation",  did  not  apply  to  certain  Indian 
tribes  in  New  York,  the  argument  being  that  those  Indians  were 
wards  of  the  State,  rather  than  of  the  federal  government,  and  that, 
therefore,  congressional  legislation  as  to  Indians  in  general  did  not 
apply  to  them.  But  the  court  correctly  held  that,  regardless  of  what 
may  be  the  power  of  the  States  over  such  Indian  reservations,  Congress 
can  extend  its  legislation  to  all  Indian  lands,  no  matter  how  or  where 
they  may  be  situated;18  and  when  Congress  does  act,  the  power  of  the 
State  must  yield  to  the  paramount  authority  of  the  federal  government. 
The  doctrine,  however,  that  Indians  may  be  wards  of  a  State  is  not 
without  support,10  and  the  recent  case  of  George  v.  Pierce  (N.  Y.  Sup. 
Ct.  1914)  148  N.  Y.  Supp,  230,20  shows  that  it  may  be  of  great  assist- 
ance in  determining  the  right  of  the  various  States  to  impose  laws 
on  Indian  reservations  within  their  borders.  In  some  instances,  this 
right  has  been  vigorously  denied  by  the  Supreme  Court,21  but  it  has 
often  been  exercised  by  the  States,22  and  the  Supreme  Court,  itself, 

"Hunt  v.  State  (1866)  4  Kan.  6o;  State  v.  Ta-cha-na-tah  (1870)  64 
N.  C.  614. 

"Murch  v.  Tomer  (1842)  21  Me.  535;  Rubideaux  v.  Vallie  (1873)  12 
Kan.  28. 

"See  note  to  Missouri  Pac.  R.  R.  v.  Cullers  (Tex.  1891)  13  L.  R.  A. 
542;  Johnson  v.  Pacific  Coast  S.  S.  Co.   (1904)  2  Alaska  224,  239. 

"Wharton,  Conflict  of  Laws   (3rd  ed.)   §  9. 

"See  United  States  v.  Pelican  (1914)  232  U.  S.  442.  This  guardianship 
continues  even  atter  citizenship.    Cf.  Bowling  v.  U.  S.  (1914)  233  U.  S.  528. 

1T35  U.  S.  Stat,  at  L.  1151. 

"United  States  v.  Kagama,  supra;  United  States  v.  Pelican,  supra; 
Apapas  v.  United  States  (1914)  233  U.  S.  587. 

"Danzell  p.  Webquish  (1871)  108  Mass.  133;  Johnson  v.  Long  Island 
R.  R.,  supra;  Hatch  v.   Luckman    (1913)    155  App.  Div.  765. 

"This  case  holds  (1)  that  the  New  York  courts  can  try  disputes  between 
Onondaga  Indians  as  to  the  possession  of  lands  within  their  reservation, 
and  (2)  that  the  courts  should  apply  the  Indian  laws  and  customs  except 
where  the  legislature  can  and  does  impose  laws  in  their  stead. 

^Worcester  v.  Georgia,  supra;  The  Kansas  Indians,  supra;  The  New 
York  Indians  (1866)  5  Wall.  761;  cf.  Ryan  v.  Knorr  (N.  Y.  1880)  19 
Hun  540. 

BPeters  v.  Tallchief  (1907)  121  App.  Div.  309;  Hatch  v.  Luckman, 
supra;  State  v.  Foreman  (Tenn.  1835)  8  Yerg.  256. 
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has  recognized  that  it  may  exist  in  certain  cases.23  Aside  from  treaties 
and  congressional  legislation,  the  principal  factor  in  determining  this 
right  is  the  title  by  which  the  Indians  hold  their  reservations,  and  this 
matter  of  title  is  the  foundation  of  the  wards-of-the-State  theory,  above 
referred  to.  Where  Indians  come  into  a  State  and  acquire  their  lands 
by  purchase  from  private  individuals,  as  the  Tonawandas  have  done  in 
New  York,24  the  State  should  have  as  much  control  over  them  as  it 
would  have  over  a  colony  of  Europeans  in  similar  circumstances,  assum- 
ing, of  course,  that  Congress  has  not  exercised  its  right  to  legislate  to 
the  contrary.  On  the  other  hand,  where  Indians  occupy  lands  the 
ultimate  title  to  which  is  in  the  federal  government,  it  is  settled  that 
no  State  which,  subsequently,  may  be  created  around  those  lands  has 
any  right  over  them  in  the  absence  of  express  treaties  or  congressional 
legislation  to  that  effect.26  But  where,  as  in  some  of  the  older  States, 
the  Indians  occupy  lands  the  ultimate  title  to  which  is  in  a  State,  such 
State  should  be  at  liberty  to  exercise  all  control  over  these  its  lands26 
which  is  not  inconsistent  with  treaties  and  congressional  legislation 
concerning  those  Indians.27 


Operation  of  Railroad  as  a  Nuisance. — In  England,  the  power  of 
Parliament  to  legalize  nuisance  is  unlimited,1  but  in  this  country,  such 
legislation  is  usually  unconstitutional,  because  falling  within  the  pro- 
hibition against  depriving  a  person  of  his  property  without  due  process 
of  law,  or  against  taking  private  property  for  public  use  without  just 
compensation.2  Some  courts,  however,  have  declared  that  it  is  a 
matter  of  degree,  and  that  the  legislature  may  authorize  small  nuisances 
without  compensation,  but  not  large  ones;3  while  others,  appreciating 
the  difficulty  of  drawing  the  line,  conclude  that  the  legislature  has 
power  to  legalize  all  nuisances.4  In  determining  whether  the  legisla- 
ture could  authorize  nuisance  incident  to  the  ordinary  operation  of  a 
railroad  carried  on  in  a  prudent  and  careful  manner,  the  courts  made 
an  arbitrary  distinction  between  physical  taking,  and  mere  annoy- 
ance or  inconvenience.5    No  action  lay,  even  at  common  law,  against  a 

MNew  York  v.  Dibble  (1858)  21  How.  366;  see  opinion  of  McLean,  J., 
in  Worcester  v.  Georgia,  supra,  pp.  588-590  and  594;  United  States  v. 
Kagama,  supra,  p.  383 ;  The  Kansas  Indians,  supra,  p.  752.  The  States  have 
at  times  even  had  the  tacit  consent  of  the  federal  government  in  making 
treaties  with  the  Indians.     See  Seneca  Nation  v.  Christie,  supra. 

**See  Hatch  v.  Luckman,  supra. 

"The  Kansas  Indians,  supra;  Donnelly  v.  United  States  (1913)  228  U.  S. 
243,  271. 

"Peters  v.  Tallchief,  supra;  Hatch  v.  Luckman,  supra;  Silverheels  v. 
Maybee   (N.  Y.  1913)  82  Misc.  48. 

"Fellows  v.  Blacksmith  (1856)  19  How.  366;  The  New  York  Indians, 
supra. 

'Burdiek,  Torts   (3rd  ed.)   52. 

*U.  S.  Const.,  Amendments  5  &  14. 

'Sawyer  v.  Davis  (1884)  136  Mass.  239.  In  Penn.  R.  R.  v.  Marchant 
(1888)  119  Pa.  541,  recovery  for  damages  sustained  by  the  operation  of 
the  road,  was  refused.  This  was  largely  based  on  the  peculiar  wording 
of  the    Pennsylvania    constitutional    provision. 

4See  Beseman  v.  Penn.  R.  R.  (1888)  50  N.  J.  L.  235. 

"Austin  v.  Augusta  Terminal  Ry.    (1899)    108  Ga.  671. 
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railroad  company  for  damages  unavoidably  resulting  to  abutting  owners 
only,  from  noises,  smoke,  and  jarring,  caused  by  the  proper  operations 
of  its  railroad.8  Where  the  disturbance  is  such  as  would  in  the  absence 
of  legislative  authority  have  constituted  an  actionable  nuisance,  how- 
ever, the  existence  of  such  authority  does  not  take  away  from  the 
property  owners  their  right  to  redress.7 

Constitutional  amendments  in  many  States,  apparently  adopted 
to  avoid  the  harsh  results  reached  in  decisions  following  the  above 
rule,  provide  that  compensation  must  be  paid  for  damaging  and  destroy- 
ing, as  well  as  for  taking,  private  property  for  public  use.  But  even 
in  the  face  of  constitutional  provisions,  the  great  weight  of  authority 
applies  the  same  rule  so  far  as  the  operation  of  a  railroad  at  and 
between  stations  is  concerned.8  These  decisions  are  due  to  a  reluctance 
to  make  the  roads  general  tort  feasors,  and  thus,  by  making  operation 
practically  impossible,  to  deprive  the  public  of  the  'enormous  benefits 
of  their  maintenance.  The  word  "damaged",  in  the  constitutional  pro- 
vision, does  not  give  a  right  of  action  in  a  case  where  the  injuries 
would  have  been  damnum  absque  injuria  in  an  action  against  the 
railroad  before  the  adoption  of  the  provision,  but  only  makes  the  rail- 
road liable  to  the  same  extent  as  it  would  have  been  at  common  law. 
An  owner  of  property,  therefore,  none  of  which  is  taken,  and  who  is 
merely  inconvenienced  and  annoyed  in  common  with  the  general  public, 
cannot  recover  compensation,  although  his  property  has  depreciated  in 
market  value  and  he  suffer  greater  in  degree  than  those  about  him. 

In  deciding  the  case  of  Matthias  v.  Minneapolis,  St.  Paul  &  Sault 
Ste.  Marie  Ry.  (Minn.  1914)  146  N.  W.  353,  the  court  points  out  a 
distinction  that  is  almost  invariably  recognized.  In  the  location  of 
yards,  terminals,  shops,  and  engine  houses,  the  railroad  company  acts 
in  its  private  capacity  and  not  as  an  agent  of  the  government,  and 
since  it  is  true  that  the  railway  has  a  wide  field  of  choice,  the  courts 
are  less  inclined  to  relieve  it  from  the  consequences  of  operating  such 
facilities  than  where  the  damages  are  from  the  mere  operation  of  the 
road  over  a  route  which  the  legislature  compels  the  railway  to  follow.9 
In  New  York,  this  distinction  is  usually  observed,  but  in  the  case  of 
Hearst  v.  New  York  Central  &  Hudson  River  R.  R.  (App.  Div.,  1st 
Dept.  1914)  148  N.  Y.  Supp.  586,  relief  was  refused  to  the  plaintiff  on 
the  ground  that  the  terminal  operations  were  not  carried  on  unrea- 
sonably or  negligently,  apparently  proceeding  on  the  theory  that  if  such 
facilities  are  properly  located  and  properly  managed  there  should  be 
no  recovery  for  the  annoyance  caused  thereby.10 

•See  Chicago,  M.  &  St.  P.  Ry.  v.  Darke  (1893)   148  111.  226. 

TSee  Chicago,  M.  &  St.  P.  Ry.  v.  Darke,  supra.  In  Adams  v.  Chicago 
B.  &  N.  R.  R.  (1888)  39  Minn.  286,  the  court  allowed  damages  to  the 
plaintiff,  an  abutting  owner  of  property,  for  the  ordinary  operation  of 
the  railroad  carried  on  in  a  lawful  and  careful  manner,  on  the  ground 
that  he  had  an  easement  in  the  street  to  the  full  width  thereof  for  the 
admission  of  light  and  air,  and  that  this  easement  was  interfered  with 
by  the  operation  of  the  railroad. 

'Illinois  Central  R.  R.  v.  Trustees  of  Schools  (1904)  212  111.  406; 
Austin  v.  Augusta  Terminal  Ry.,  supra. 

'Baltimore  &  P.  R.  R.  v.  Fifth  Baptist  Church  (1883)  108  U.  S.  317; 
Cogswell  v.  New  York,  N.  H.  &  H.  R.  R.  (1886)  103  N.  Y.  10;  see 
Louisville  Ry.  v.  Foster  (1900)  108  Ky.  743;  Wylie  v.  Elwood  (1890) 
134  111.  281;  Terminal  Co.  v.  Lellyett  (1904)    "4  Tenn.  368. 

"See  Dolan  v.  Chicago,  M.  &  St.  P.  R.  R.  (1003)  118  Wis.  362;  see 
Georgia,  etc.  Co.  v.  Maddox   (1902)    116  Ga.  64.     The  court  in  this  case 
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Why,  indeed,  should  there  by  any  distinction  made  between  the 
operation  of  a  railway  at  and  between  stations  and  the  operation  of 
such  facilities  as  terminal  yards,  whether  properly  located  or  not? 
Statutes  conferring  the  power  of  eminent  domain  upon  public  service 
corporations  were  designed  primarily  for  the  welfare  of  the  public, 
but  they  are  in  derogation  of  the  common  law  and  should  be  strictly 
construed.  The  mistake  of  looking  solely  to  the  convenience  of  the 
general  public  is  obvious,  and  if,  by  the  operation  of  the  road  or  its 
facilities,  land  value  is  diminished,  the  owner  should  be  allowed, 
especially  under  the  newly  adopted  constitutional  amendments,  to 
recover  the  difference  in  value  immediately  before  and  immediately 
after  the  construction  and  operation  of  the  road  or  its  facilities  as  the 
case  may  be.11 


Civil  Status  of  Convicts. — At  early  common  law,  a  person  con- 
victed and  sentenced  for  treason  or  other  felony  was  placed,  by  opera- 
tion of  law,  in  a  state  of  attainder.1  Three  important  incidents  were 
consequent  upon  such  attainder:  first,  forfeiture,  whereby  all  the 
felon's  property,  both  real  and  personal,  was  forfeited  to  the  Crown; 
second,  corruption  of  blood,  whereby  the  attainted  person  lost  the 
capacity  to  inherit  and  the  power  to  transmit  his  estate  to  his  heirs; 
and  third,  the  incident  commonly  termed  civil  death,  which  consisted 
in  a  substantially  complete  extinction  of  the  felon's  civil  rights.2  In 
England,  this  barbarous  doctrine  of  attainder,  forfeiture,  and  corrup- 
tion of  blood,  has  now  been  entirely  abolished  by  statute,  with  the 
single  exception  of  forfeiture  consequent  upon  outlawry,  and  provision 
is  made  for  the  administration  by  trustees  of  the  convict's  estate,  for 
the  benefit  of  his  creditors  and  the  support  of  his  family.3 

These  forfeitures  and  disabilities  which  the  ancient  common  law 
imposed  upon  convicted  felons  have  never,  in  their  entirety,  attained 
legal  recognition  in  this,  country,  principally  because  they  are  out  of 
harmony  with  the  spirit  of  our  fundamental  laws  and  system  of  gov- 

fails  utterly  to  consider  that  the  plaintiff  might  have  been  damaged  irre- 
spective of  the  amount  of  care  used  by  the  defendant.  In  Taylor  v. 
Seaboard  Air  Line  Ry.  (1907)  145  N.  C.  400,  the  court  seems  unduly  in- 
fluenced by  the  fact  that  the  railroads  are  "our  great  arteries  of  com- 
merce", and  rules  the  complaint  to  be  insufficient  in  law  on  the  ground 
that  it  failed  to  allege  that  the  railway  needlessly  did  the  act  complained 
of.  In  Romer  v.  St.  Paul  City  Ry.  (1899)  75  Minn.  211,  it  was  ruled  that 
there  was  in  fact  no  nuisance ;  it  is  submitted  that  on  the  facts  this 
finding  was  obviously  incorrect.     See  Wylie  v.  Elwood,  supra. 

uSee  the  dissenting  opinion  in  Austin  v.  Augusta  Terminal  Ry.  Co., 
supra;  Chicago  R.  I.  &  P.  Ry.  v.  O'Neill  (1809)  58  Neb.  239;  Omaha 
&  N.  P.  R.  R  v.  Janecek  (1890)  30  Neb.  276;  Louisville  S.  R.  R.  v. 
Hooe  (1898)  20  Ky.  L.  849. 

*Co.  Lit.  130a,  133a;  1  Bl.,  Comm.  *i32,  *I33;  4  Bl.,  Comm.  *336,  *38o. 

2i  Chitty,  Criminal  Law,  *723  et  seq.;  2  Bl.,  Comm.  *25i,  *252;  4  Broom 
&  H.,  Comm.  487  et  seq.;  Co.  Lit.  130a;  see  Bannyster  v.  Trussel  (1597) 
Cro.  Eliz.  516. 

*Act,  33  &  34  Vict.,  c.  23.  This  statute  supplements  Act,  54  Geo.  Ill, 
c.  45,  under  which  forfeiture  of  lands  and  corruption  of  blood  was  abolished 
in  every  case  of  felony,  except  treason,  petit  treason  and  murder. 
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eminent.4  Some  elements,  however,  of  this  now  extinct  doctrine,  were 
introduced  into  our  early  jurisprudence,  and  traces  thereof  are  still 
discernible  in  the  body  of  our  laws.  For  example,  the  federal  Consti- 
tution provides  that  Congress  shall  have  power  to  declare  the  punish- 
ment of  treason,  but  that  no  attainder  of  treason  shall  work  corruption 
of  blood,  or  forfeiture,  except  during  the  life  of  the  person  attainted.* 
It  is  manifest,  therefore,  that  while  true  attainder  is  expressly  ior- 
bidden,  the  life  estate  of  a  person  convicted  of  treason  may  be  sub- 
jected to  seizure,  condemnation  and  sale.6  Similar  provisions  are  to 
be  found  in  various  State  constitutions,  although  in  some  the  punish- 
ment of  forfeiture  has  been  completely  done  away  with.7  It  is  thus 
apparent  that  the  common  law  theories  in  this  regard  never  gained 
much  foothold  here,  and  that  a  conviction  for  felony  in  the  United 
States  is  followed  by  no  consequences  except  such  as  are  prescribed 
by  statute.8 

At  the  present  day,  when  a  man  is  convicted  of  a  felony,  he  is 
deprived  by  law  not  only  of  his  liberty  and  the  benefits  of  his  own 
labor,  but  also  of  certain  political  and  civil  rights,  which,  in  the  opinion 
of  the  legislature,  he  is  no  longer  fit  to  exercise.9  The  suspension  of 
these  rights  commences  usually  when  sentence  is  pronounced.10  and 
continues  during  the  term  of  the  felon's  imprisonment  under  the 
sentence.11  Where  the  statutes  enumerate  separately  the  disabilities 
which  are  to  accompany  conviction,  no  special  difficulty  has  been 
experienced  in  their  interpretation  and  application.  But  in  a  number 
of  States,  statutes  have  been  enacted  declaring  simply  that,  under 
certain  circumstances,  a  convict  shall  be  deemed  "civilly  dead"  or 
"deprived  of  all  civil  rights,"12  and  considerable  confusion  has  arisen 
in  the  attempts  of  the  courts  to  ascertain  the  exact  meaning  and 
effect  of  such  provisions,  particularly  with  respect  to  the  property 
rights  of  the  offender.  On  one  point,  at  least,  there  seems  no  dispute, 
namely,  that  civil  death  does  not  correspond  in  legal  contemplation 
to  a  natural  death,  so  that  an  imprisonment  for  life  does  not  operate  a 

■U.  S.  Const.,  Art.  i,  §  9— "No  bill  of  attainder  *  *  *  shall  be 
passed."  See,  also,  dissenting  opinion  of  Mason,  J.,  in  Green  v.  Shumway 
(1868)  39  N.  Y.  418,  430. 

■U.  S.  Const.,  Art.  3,  §  3- 

'Confiscation  Act  of  July  17,  1862,  12  U.  S.  Stat,  at  L.  589-  See  Bigelow 
v.  Forrest   (1869)  9  Wall.  339. 

'See  2  Kent,  Comm.  (6th  ed.)  *386. 

"See  In  re  Nerac's  Estate  (1868)  35  Cal.  392;  Kenyon  v.  Saunders 
(1894)  18  R.  I.  500. 

9E.  g.,  the  right  of  suffrage,  the  right  to  hold  public  office,  the  right 
to  testify,  the  right  to  act  as  administrator  or  executor,  etc. 

10See  Miller  v.  Finkel  (N.  Y.  1853)  1  Park.  Crim.  Rep.  374:  but  see 
Harmon  v.  Bowers  (1908)  78  Kan.  135.  Where  sentence  is  suspended,  it  is 
held  that  the  offender  does  not  lose  his  right  to  vote.  People  v.  Fabian 
(1008)   192  N.  Y.  443;  State  v.  Houston  (1889)   103  N.  C.  383- 

UA  pardon  seems  to  terminate  disabilities.  In  re  Deming  (N.  Y.  1813) 
10  Johns.  232. 

"See  New  v.  Smith  (1006)  73  Kan.  174;  Gray  z:  Gray  (1904)  104  Mo. 
App.  520;  In  re  Donnelly's  Estate  (1899)    125  Cal.  41 /• 
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devolution  of  the  convict's  property  to  his  heirs.18  Most  of  the  juris- 
dictions where  the  principle  of  civiliter  mortuus  is  applied,  provide, 
therefore,  by  statute,  for  the  administration  of  the  felon's  estate  and 
the  safeguarding  of  his  interests  by  trustees.14  The  recent  case  of 
Byers  v.  Sun  Savings  Bank  (Okla.  1914)  139  Pac.  948,  arose,  how- 
ever, under  an  act  which  suspended  all  civil  rights  of  a  person  sen- 
tenced to  a  term  in  the  penitentiary,  but  failed  to  provide  for  the 
appointment  of  trustees  to  administer  his  estate;  it  was  held  that  the 
felon  had  power,  while  under  confinement,  to  make  contracts  enforc- 
ible  against  his  estate  and  dispose  of  his  property  for  the  purpose  of 
employing  counsel.  This  decision,  which  was  based  on  the  ground 
that  a  total  divesting  of  the  convict's  capacity  to  contract  and  to  convey 
his  property  would  nullify  the  inherent  right  to  sue  for  a  writ  of 
habeas  corpus,  or  to  petition  for  a  pardon  or  parole,  seems  just  and 
in  consonance  with  the  reason  of  the  law.15  It  follows,  moreover,  the 
trend  of  modern  judicial  opinion,  which  is  inclined  to  allow  a  convict 
to  retain  all  his  civil  rights  save  those  taken  from  him  expressly  or  by 
necessary  implication  of  law.16 


Privilege  in  Publication  of  Pleadings. — Since  all  criminal  and 
most  civil  actions  involve  some  detriment  to  reputation,  it  is  impor- 
tant to  note  the  degree  to  which  courts  will  protect  newspaper  accounts 
of  judicial  proceedings.  The  doctrine  of  privilege,  formerly  based  by 
some  upon  the  narrow  principle  that  since  courts  were  open  to  all, 
there  could  be  no  harm  in  reporting  their  proceedings  to  all,1  really 
rests  upon  the  proposition  that  upon  many  occasions  the  private  rights 
of  individuals  must  be  subordinated  to  paramount  needs  of  society.- 
Accordingly,  when  statements  and  documents  before  a  legal  tribunal 
are  properly  pertinent  to  the  issue,  subjection  of  their  authors  to  civil 
responsibility  would  tend  to  impair  the  freedom  of  the  inquiry  and 
the  administration  of  justice,  and  should  not  be  permitted.3  It  cannot 
be  said,  however,  that  the  same  reason  applies  to  news  reports  of  such 
proceedings,  and  only  when  publication  is  of  benefit  to  the  public  is  it 
protected.*  To  the  extent,  therefore,  that  the  impartial  administration 
of  justice  is  of  vital  interest  to  the  public,  and  publicity  is  security  for 

"Smith  v.  Becker  (1910)  62  Kan.  541;  Davis  v.  Laning  (1892)  85  Tex. 
39;  cf.  Frazer  v.  Fulcher  (1848)  17  Ohio  260.  It  has  been  held,  moreover, 
that  the  contingency  of  death  without  children,  upon  which  a  gift  over  was 
limited,  is  not  satisfied  by  the  civil  death  of  the  primary  devisee.  Avery  v. 
Everett  (1888)  no  N.  Y.  317. 

"See  Trust  Co.  of  America  v.  State  Safe  Deposit  Co.  (1905)  109  App. 
Div.  665 ;  New  v.  Smith,  supra. 

"See  Stephani  v.  Lent  (N.  Y.  1900)  30  Misc.  346. 

"See  5  Columbia  Law  Rev.  468,  469;  Westbrook  v.  State  (1909)  133 
Ga.  578,  585 ;  St.  Louis,  etc.  Ry.  v.  Hydrick  (Ark.  1913)  160  S.  W.  106. 

*MacDougall  v.  Knight  &  Son  (1886)  17  Q.  B.  Div.  636;  see  Stockdale 
v.  Hansard  (1837)  9  A.  &  E.  1,  212. 

Tlex  v.  Wright  (1799)  8  D.  &  E.  293;  1  Cooley,  Torts  (3rd  ed.)  451, 
et  seq. 

•Odgers,   Slander  &  Libel   (5th  ed.)   233. 

*See  Metcalf  v.  Times  Publishing  Co.    (1898)   20  R.  I.  674. 
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judicial  responsibility,  are  the  matters  published  of  public  concern  and 
so  entitled  to  privilege.5 

Unless  the  judicial  proceedings  involve  some  prayer  for  relief  which 
has  been  brought  to  the  attention  of  the  court,8  and  are  such  as  must 
result  in  a  final  determination,7  the  necessary  element  of  common 
interest  i3  lacking,  and  the  publication  cannot  be  justified.  But  the 
public  is  concerned  with  the  proper  conduct  of  a  hearing  before  a 
magistrate,  and  privilege  has  been  extended  almost  universally  to 
reports  of  preliminary  proceedings  and  ex  parte  applications,8  as  well 
as  to  motions  made  in  chambers,9  although  they  were  subsequently 
dismissed  or  the  court  was  without  jurisdiction.10  Mere  pleadings, 
however,  before  brought  to  the  attention  of  a  court,  are  not  technically 
judicial  proceedings.11  They  are  addressed  to  the  court  and  not  the 
public,  and  it  is  quite  possible  that  they  may  be  scurrilous  or  that 
they  may  be  withdrawn  at  any  time.  They  may  also  fail  of  proof  on 
trial,  or,  if  made  public  before  adjudication,  serve  to  poison  the  public 
mind.  Influenced  by  these  possibilities,  most  courts  have  declared  the 
balance  of  convenience  to  be  in  favor  of  the  individual,  and  have 
declined  to  protect  publication.12  The  recent  case  of  Lundin  v.  Post 
Publishing  Co.  (Mass.  1914)  104  N".  E.  480,  in  which  privilege  was 
denied  to  the  publication  of  a  pleading  which,  although  filed,  had 
not  yet  received  judicial  notice,  is  in  illustration  of  the  general  rule. 

While  it  is  true  that  the  existence  of  an  adequate  remedy  against 
the  author  of  opprobrious  pleadings  is  no  bar  to  a  suit  against  the 
publisher,  and  that  the  withdrawal  of  charges  cannot  undo  the  harm 
done  by  their  publication,13  other  reasons  for  denying  the  privilege 
are  not  so  well  founded.  Failure  of  proof,  for  example,  can  be  dis- 
covered only  in  the  course  of  a  judicial  hearing,  a  fair  report  of  which 
may  be  published  with  immunity,14  and,  in  theory,  at  least,  public 
opinion  is  never  formed  until  after  a  trial  of  the  issue,15  At  early 
common  law,  moreover,  all  pleadings  were  required  to  be  made  orally 
before  the  court,18  until  as  a  result  of  increased  litigation,  convenience 

•Wason  v.  Walter  (1868)  L.  R  4  Q.  B.  73. 

•Cowley  v.  Pulsifer  (1884)  137  Mass.  392;  see  Parsons  v.  Age  Herald 
Publishing  Co.    (Ala.   1913)   61   So.  345. 

TKimber  v.  Press  Assn.   (1892)   62  L.  J.  Q.  B.   152. 

"Pinero  v.  Westlake  (1867)  15  L.  T.  N.  S.  676.  The  same  is  true  of 
applications  for  a  change  of  venue.  Merriwether  v.  Knapp  &  Co.  (1908) 
211  Mo.  199,  or  for  an  injunction,  see  American  Publishing  Co.  v.  Gamble 
(Tenn.  1906)  90  S.  W.  1005.  or  to  make  affidavit  before  a  magistrate. 
Beiser  v.   Scripps-McRae  Publishing  Co.    (1002)    113  Ky.  383. 

'Metcalf  v.  Times  Publishing  Co.,  supra;  see  Blodgett  v.  Des  Moines 
Daily  News  Co.  (la.  1007)  113  N.  W.  821;  cf.  Todd  v.  Every  Evening 
Printing  Co.   (Del.  1906)   6  Pennewill  233. 

"Lee  v.  Brooklyn  Union  Publishing  Co.  (1913)  209  N.  Y.  245;  UsilF 
v.  Hales  (1878)  47  L.  J.  C.  P.  323- 

"Ilsley  v.  Sentinal  Co.   (1907)    133  Wis.  20. 

"See  note  to  case  of  Byers  v.  Meridan  Printing  Co.  (Ohio  1911)  38 
L.  R  A.  [n.  s.]  913;  note  to  case  of  Nixon  v.  Dispatch  Printing  Co. 
(Minn.  1907)  12  L.  R.  A.  [n.  si  188. 

"See  Park  v.  Detroit  Free  Press  Co.   (1888)  72  Mich.  56b. 

"See  notes  8,  9,  and  10,  supra. 

"See  Lewis  v.  Levy  (1858)  El.,  Bl.  &  El.  537. 

"3  BL,  Comm.  *293  et  seq.;  2  Pollock  &  Maitland,  History  of  English. 
Law,  602  et  seq. 
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made  it  necessary  that  they  be  filed  with  some  lesser  official.  It  must 
be  admitted,  however,  that  the  present  rule,  if  applied  in  the  period 
to  which  its  origin  is  attempted  to  be  traced,  would  not  necessarily  have 
led  to  a  different  result,  since  oral  pleadings  must  certainly  have  received 
judicial  notice.17  Even  now,  in  some  jurisdictions,  filed  pleadings  have 
been  considered  to  partake  so  much  of  the  character  of  public  records, 
that  a  report  of  the  charge  upon  which  an  arrest  has  been  made,  when 
unaccompanied  by  comment,  has  been  held  privileged.18  Flexibility 
is  of  the  essence  of  the  rule,19  and  it  is  not  inconceivable  that  the 
same  considerations  of  policy  now  construed  to  prohibit  a  privileged 
publication  of  pleadings,  may  at  some  future  time  be  invoked  in  its 
behalf. 

"Cf.  Gazette  Printing  Co.  v.  Shallow  (1908)  41  Can.  Sup.  Ct.  339,  344. 

"See  Commercial  Publishing  Co.  v.  Smith  (C.  C.  A.  1907)  149  Fed. 
704;  contra,  Meeker  v.  Post  Printing  etc.  Co.  (1913)  55  Colo.  355;  cf. 
Parker  v.  Republican  Co.  (1902)  181  Mass.  392.  Absolute  privilege  may, 
of  course,  be  prescribed  by  statute.  See  A.  H.  Belo  &  Co.  v.  Lacey  (Tex. 
1908)   hi  S.  W.  215. 

"See  opinion  of  Coleridge,  J.,  in  Usill  v.  Hales,  supra. 
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Attorney  and  Client — Contingent  Fees  After  Substitution — Re- 
covery.— An  attorney  contracted  to  render  services  in  connection  -with 
an  award  for  a  contingent  fee.  After  material  progress  had  been 
made,  other  attorneys  were  substituted,  who  secured  the  final  award. 
In  an  action  on  the  contract,  held,  the  attorney  was  entitled  to  the 
contract  percentage  of  the  amount  involved.  Martin  v.  Camp  (1914) 
146  X.  Y.  Supp.  1041. 

The  rule  that  a  client  has  a  right  at  any  time  to  dismiss  an  at- 
torney is  well  established.  Johnson  v.  Ravitch  (N.  Y.  1906)  113 
App.  Div.  810.  According  to  the  weight  of  authority,  this  is  merely  a 
right  to  revoke  the  attorney's  agency,  but  when  exercised  it  does  not 
nullify  the  contract  between  the  attorney  and  client  so  as  to  prevent 
the  former  from  bringing  an  action  thereon  for  wrongful  discharge. 
Kersey  v.  Garton  (1883)  77  Mo.  645;  Moyer  v.  Cantieny  (1889)  41 
Minn.  242.  The  measure  of  damages  for  such  breach  according  to  the 
prevailing  view,  is  the  contract  price,  and  if  that  is  a  percentage  of 
the  recovery,  the  discharged  attorney  may  collect  it  out  of  a  judgment 
or  award  secured  by  the  substituted  attorney,  or  from  money  paid  in 
settlement  to  the  client.  Craddock  v.  O'Brien  (1894)  104  Cal.  217; 
Mackie  v.  Howland  (1894)  3  App.  D.  C  461;  Carlisle  v.  Barnes 
(N.  Y.  1905)  102  App.  Div.  573;  McElhinney  v.  Kline  (1878)  6  Mo. 
App.  94.  Others  allow  a  recovery  on  the  contract,  but  limit  damages 
as  if  the  action  were  quantum  meruit.  Polsley  &  Son  v.  Anderson 
(1874)  7  W.  Va.  202.  There  are  a  few  cases,  however,  which  refuse 
the  attorney  any  relief  on  his  contract  and  relegate  him  to  a  quantum 
meruit  for  the  value  of  his  services.  W.  U.  Tel.  Co.  v.  Semmes  (1S90) 
73  Md.  9;  see  Henry  v.  Vance  (1901)  111  Ky.  72.  The  rule  in  the 
principal  case  would  seem  to  be  sound  since  it  preserves  a  client's 
right  to  revoke  the  attorney's  agency  but  does  not  allow  him  to  nullify 
a  valid  contract  without  cause.  As  such  a  contract  is  entire  and  as 
no  just  apportionment  of  the  fee  can  be  made  because  of  the  peculiar 
nature  of  the  services  rendered,  recovery  of  the  entire  contract  price 
seems  proper.    See  Webb  v.  Trescony  (1888)  76  Cal.  621. 

Bailments — Double  Liability  of  Warehouseman — Uniform  Ware- 
house Receipts  Act. — The  plaintiff  without  the  consent  of  the  true 
owner,  deposited  grain  in  the  warehouse  of  the  defendant,  who,  upon 
demand,  delivered  it  to  the  true  owner.  Held,  by  §  495,  Art.  1,  Ch.  8 
of  the  Pol.  Code  of  South  Dakota,  a  warehouseman  who  issues  a  receipt 
for  grain  is  estopped  to  deny  the  title  of  the  person  named  in  the 
receipt,  and  since  no  exceptions  to  this  rule  are  provided  by  the 
statute,  voluntary  surrender  to  the  true  owner  is  no  defense  to  an 
action  by  the  holder  of  the  receipt.  Street  v.  Farmers'  Elevator  Co. 
of  Elkton  (S.  Dak.  1914)  146  N.  W.  1077. 

By  the  common  law  a  bailee  was  estopped  to  deny  the  title  of 
his  bailor.  There  were,  however,  two  exceptions  to  this  rule,  and  the 
bailee  was  permitted  to  defend  the  suit  brought  against  him  by  the 
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bailor  on  the  ground  that  the  property  had  been  taken  from  him  by 
legal  process,  Bliven  v.  Hudson  River  R.  R.  (1867)  36  N.  Y.  403; 
French  v.  Star  Union  Trans.  Co.  (1883)  134  Mass.  288,  or  had  been 
surrendered  to  the  true  owner.  The  Idaho  (1876)  93  U.  S.  575; 
Western  Trans.  Co.  v.  Barber  (1874)  56  N.  Y.  544;  Wells  v.  Ameri- 
can Ex.  Co.  (1882)  55  Wis.  23.  It  would  seem  that  in  the  principal 
case  the  court,  in  depriving  a  warehouseman  of  his  common  law 
defense  and  thus  subjecting  him  to  double  liability,  has  misinterpreted 
the  intent  of  the  legislature.  Cf.  Wheeler  etc.  Co.  v.  Brookfield  (1904) 
70  N.  J.  L.  703.  The  Uniform  Warehouse  Receipts  Act,  now  adopted 
in  many  States,  specifically  provides  by  §  9,  Par.  3  that  "a  ware- 
houseman is  justified  in  delivering  the  goods  to  one  lawfully  entitled 
to  possession,"  and  this  would  seem  to  be  the  true  owner,  unless  the 
negotiable  receipt  had  been  endorsed  to  an  innocent  purchaser  for 
value..  Under  this  statute  a  warehouseman  should  in  the  future  be 
relieved  from  the  double  liability  imposed  upon  him  by  this  decision, 
except  in  South  Dakota  where  the  legislature  has  added  §  62,  not 
contained  in  the  original  act,  whereby  it  seems  the  situation  of  the 
warehouseman  in  that  State  remains  absolutely  unchanged. 

Banks  and  Banking — Insolvency — Paper  Indorsed  for  Collection. — 
A  bank,  receiving  paper  indorsed  for  collection,  mingled  the  proceeds 
with  its  general  funds  and  later  became  insolvent.  Held,  by  the 
general  custom  among  banks,  there  was  implied  authority  in  the  col- 
lecting bank  to  mingle  the  proceeds  after  collection,  and  since  at  that 
time,  it  was  merely  a  debtor  of  the  forwarding  bank  the  latter  could 
establish  no  preference  over  the  general  creditors.  Young  v.  Teutonia 
Bank  &  Trust  Co.  (La.  1914)  64  So.  984;  64  So.  806. 

When  a  bank  receives  commercial  paper  indorsed  for  collection 
it  retains  it  as  agent  of  the  depositor.  11  Columbia  Law  Rev.  163. 
After  collection,  some  courts,  disregarding  any  question  of  custom, 
hold  the  collecting  bank  strictly  to  account  as  agent,  and  since  it  is 
the  duty  of  an  agent  to  keep  the  property  of  his  principal  separate, 
Kansas  State  Bank  v.  First  State  Bank  (1901)  62  Kan.  788;  Nurse 
v.  Satterlee  (1890)  81  la.  491,  give  the  depositor  the  right  to  follow 
the  proceeds  as  a  trust  fund  into  the  assets  of  the  bank.  13  Columbia 
Law  Rev.  556.  The  weight  of  authority,  however,  treats  banks  re- 
ceiving paper  indorsed  for  collection  as  an  exception  to  this  general 
rule  of  agency,  and  permits  the  collecting  bank  to  change  its  relation 
from  that  of  agent  of  the  depositor  to  that  of  debtor,  because  the 
custom  among  banks  to  mingle  the  proceeds  is  so  general  that  it 
must  be  taken  as  an  implied  term  of  the  contract  of  collection.  First 
Nat.  Bank  v.  Wilmington  &  W.  R.  R.  (C.  C.  A.  1896)  77  Fed.  401; 
Union  Nat.  Bank  v.  Citizens'  Bank  (1899)  153  Ind.  44;  see  Security 
Sav.  &  Trust  Co.  v.  King  (Ore.  1914)  138  Pac.  465.  If  the  bank, 
with  which  the  commercial  paper  indorsed  for  collection  is  deposited, 
becomes  insolvent  before  collection,  it  holds  the  paper  as  trustee  for 
the  depositor,  and  if  it  then  fraudulently  collects  such  paper  and 
mingles  the  proceeds  with  its  general  funds  the  owner  becomes  a. 
preferred  creditor.  St.  Louis  etc.  Ry.  v.  Johnston  (1890)  133  U.  S. 
566;  Western  German  Bank  v.  Norvell  (C.  C.  A.  1905)  134  Fed.  724. 

Constitutional  Law — Civil  Status  of  Convicts. — In  an  action  to 
recover  upon  a  promissory  note  and  to  foreclose-  a  mortgage  executed 
by  the  defendant  while  confined  in  the  penitentiary  for  a  felony,  held, 
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a  person  convicted  of  a  felony  has  power  to  contract  and  to  dispose 
of  his  property  in  order  to  employ  counsel.  Byers  v.  Sun  Savings  Bank 
(Okla.  1914)  139  Pac.  948.    See  Notes,  p.  592. 

Constitutional  Law— Due  Process— Power  of  Judiciary  to  Review 
Governor's  Acts. — In  a  suit  against  the  governor  and  his  military  offi- 
cers for  suppressing  an  issue  of  a  socialist  newspaper,  arresting  its 
publisher,  and  pieing  the  type  of  one  issue,  a  plea  that  the  acts  were 
done  by  order  of  the  governor,  in  the  course  of  putting  down  a  bellig- 
erent insurrection,  was  held  insufficient  in  law.  The  defendants  then 
applied  for  a  writ  of  prohibition.  Held,  the  writ  should  be  granted. 
Hatfield  v.  Graham  (W.  Va.  1914)  81  S.  E.  533. 

Most  jurisdictions  deny  the  judiciary  the  power  to  control  the  gov- 
ernor's acts  by  mandamus,  even  when  his  official  duties  are  set  forth  by 
statute,  Sutherland  v.  Governor  (1874)  29  Mich.  320,  and  although 
his  acting  or  refusing  to  act  deprives  the  relator  of  a  substantial  right 
or  office.  People  ex  rel.  Brodenck  v.  Morton  (1898)  156  N.  Y.  136.  In 
calling  out  the  militia  to  suppress  insurrection,  the  governor's  judgment 
is  final  as  to  whether  insurrection  exists,  and  no  court-  will  entertain 
inquiries  to  the  contrary.  In  re  Boyle  (1899)  6  Idaho  609;  In  re  Moyer 
(1905)  35  Colo.  159.  If  a  person  is  imprisoned  by  order  of  the  governor 
for  the  purpose  of  restoring  quiet  in  a  strike  district  under  martial 
law,  his  imprisonment  is  not  without  due  process  of  law  within  the 
Fourteenth  Amendment.  Moyer  v.  Peabody  (1909)  212  IT.  S.  78.  It 
is  strongly  intimated,  however,  that  in  cases  of  flagrant  injustice,  or 
bad  faith  on  the  part  of  the  governor,  his  acts  might  be  subject  to 
judicial  review.  Moyer  v.  Peabody,  supra,  p.  85.  The  suppression  of  a 
newspaper,  however,  would  seem  to  be  no  greater  interference  with 
private  rights  than  depriving  a  man  of  office  or  liberty,  and  in  the  ab- 
sence of  proof  of  bad  faith  the  decision  in  the  principal  case  seems 
to  be  a  proper  application  of  the  established  rule. 

Constitutional  Law — Police  Power — Marrl\ge. — The  Wisconsin 
Eugenics  Law  provides  that  no  license  to  marry  shall  issue  to  any 
male  person  unless  an  examination  by  a  licensed  physician  shows 
him  to  be  free  from  any  acquired  venereal  disease.  Held,  the  enact- 
ment of  this  statute  was  a  valid  exercise  of  the  police  power.  Peterson 
v.  Widule  (Wis.  1914)  147  N.  W.  966. 

The  court  in  the  principal  case,  in  answer  to  the  contention  that 
the  classification  in  the  statute  was  unreasonable  on  the  ground  that 
it  discriminated  between  men  and  women,  declared  that  the  distinction 
was  based  on  sound  reasoning  and  a  practical  recognition  of  medical 
statistics.  See  12  Columbia  Law  Rev.  737.  In  deciding  that  the  $3. 
fee  payable  to  physicians  for  the  examination  as  prescribed  by  the 
act  was  not  unreasonably  low,  it  was  held  that  expensive  laboratory 
tests  were  not  within  the  purview  of  the  act,  since  mere  physical 
examinations  and  clinical  tests,  which  can  readily  be  performed  for 
the  prescribed  fee,  sufficiently  disclose  the  presence  of  venereal  diseases 
except  those  which  are  .inherited  and  those  which  have  been  cured 
to  such  an  extent  that  they  are  non  transmissible.  As  inherited  dis- 
eases are,  in  the  majority  of  cases,  not  communicable,  the  act  does 
not  extend  to  them;  and  although  the  statute  applies  to  acquired 
diseases  which  have  reached  the  non-transmissible  stage,  it  is  thought 
that  the  community  is  not  sufficiently  harmed  by  the  marriage  of 
persons  in  that  situation  to  warrant  the  application  of  expensive  labora- 
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tory  tests.  Although  the  wisdom  of  legislation  of  this  character  is 
open  to  serious  question,  it  would  seem  that,  since  marriage  is  a 
proper  subject  of  legislation  within  the  police  power,  the  court  was 
justified  in  upholding  the  legislative  action. 

Constitutional  Law — Police  Power — Penalty.-^  A  New  York  statute 
provides  that  the  owner  of  a  tenement  house  shall  be  subject  to  a  civil 
penalty  of  $50,  if  any  part  of  his  premises  is  used  for  the  purpose  of 
prostitution.  Held,  the  legislature  did  not  intend  to  hold  such  owner 
liable  without  notice  or  guilty  knowledge.  Tenement  House  Dept.  v. 
McDevitt  (Sup.  Ct.  1914)  147  N.  Y.  Supp.  941. 

Criminal  intent  or  guilty  knowledge  is  often  not  a  necessary  element 
of  a  statutory  offense.  Reismerv.  State  (1912)  148  Wis.  593;  Common- 
wealth v.  Mixer  (1910)  207  Mass.  141 ;  7  Columbia  Law  Eev.  59 ;  but  see 
1  Bishop,  Criminal  Law  (8th  ed.)  174,  n.  6.  Whether  or  not  the  legis- 
lature has  dispensed  with  the  element  of  criminal  intent  is  for  the  court 
to  decide,  not  only  from  the  language  of  the  statute,  but  also  from  the 
subject  matter,  and  the  consequences  that  will  follow  the  interpretation 
adopted.  See  State  v.  Audette  (1908)  81  Vt.  400;  Commonwealth  v. 
Weiss  (1891)  139  Pa.  247.  Since  the  statute  in  the  principal  case 
makes  the  landlord  liable  for  the  acts  of  third  persons  over  whom  he 
has  no  control,  the  interpretation  of  this  statute  by  the  court  would 
seem  sound.  To  hold  the  landlord  liable  irrespective  of  his  care  in  the 
selection  of  tenants,  or  knowledge  of  their  moral  conduct  thereafter, 
would  seem  to  be  an  unlawful  extension  of  the  police  power,  the  means 
used  not  being  compatible  with  the  end  sought.  See  Ives  v.  So.  Buffalo 
Ry.  (1911)  201  N.  Y.  271;  Daugherty  v.  Thomas  (1913)  174  Mich.  371; 
10  Columbia  Law  Rev.  751.  Although  it  is  well  settled  that  tenement 
houses  are  proper  subjects  for  regulation  under  the  police  power  of  the 
state,  see  Health  Dept.  v.  Rector  (1895)  145  N.  Y.  32;  Tenement  House 
Dept.  v.  Moeschen  (1904)  179  N.  Y.  325,  it  may  be  doubted  whether 
they  are  distinguishable  from  other  classes  of  rented  property  with 
respect  to  the  evil  which  this  statute  is  designed  to  prevent.  This 
question  of  class  legislation,  however,  was  not  considered  in  the  prin- 
cipal case. 

Contracts — Consideration — Extension  Agreement. — After  maturity 
of  a  note  the  creditor  promised  to  extend  the  time  of  maturity  and 
forbear  suit  for  a  definite  period,  in  return  for  which  the  debtor  paid 
a  sum  less  than  the  amount  of  interest  then  due.  Held,  there  was  no 
consideration  for  the  promise  to  forbear  during  the  period  of  extension. 
Maker  v.  Taft  (Okla.  1914)  139  Pac.  970. 

Since  the  performance  of  or  promise  to  perform  a  legal  obligation 
does  not  furnish  sufficient  consideration  to  ground  a  promise,  part 
payment  will  not  support  a  promise  to  discharge  the  entire  debt. 
Anson,  Contra6ts  (2nd  Am.  ed.)  104.  For  this  reason  some  courts  hold 
that  a  promise  to  pay  for  a  definite  time  after  maturity,  interest  not 
yet  accrued  on  a  note,  furnishes  no  consideration  for  a  promise  to 
forbear  suit  during  that  period.  Wilson  v.  Powers  (1881)  130  Mass. 
127;  Abel  v.  Alexander  (1874)  45  Ind.  523;  see  Olmstead  v.  Latimer 
(1899)  158  N.  Y.  313.  But  as  the  law  enforces  payment  of  interest 
only  for  the  indefinite  time  that  a  note  remains  unpaid,  the  promise 
to  pay  interest  for  a  definite  period  would  seem  to  change  the  nature 
of  the  obligation,  thereby  constituting  good  consideration;  and  this 
point  of  view  has  been  adopted  by  several  jurisdictions.     Chute  v. 
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Pattee  (1854)  37  Me.  102;  Lorimer  v.  Fairchild  (1904)  68  Kan.  328; 
Lahn  v.  Koep  (1908)  139  la.  349.  A  more  convincing  argument  seems 
to  be  that  by  promising  to  pay  interest  for  a  definite  time  after  matu- 
rity, the  debtor  expressly  or  impliedly  promises  to  forego  his  legal 
right  of  paying  the  principal  before  that  time,  in  order  to  avoid 
further  payment  of  interest.  Lahn  v.  Koep,  supra;  Reed  v.  Tierney 
(1898)  12  App.  Oas.  D.  C.  165;  see  Templeton  v.  Butler  (1903)  117 
Wis.  455.  Where,  however,  the  debtor  pays  or  promises  to  pay,  interest 
already  due,  as  in  the  principal  case,  it  seems  clear  that  there  is  no 
consideration  for  a  promise  to  forbear  since  it  is  merely  the  perform- 
ance of  a  legal  obligation.    Anson,  Contracts,  supra. 

Contracts — Public  Policy — Secret  Agreement  to  Pay  for  Conduct- 
ing a  Recall. — The  defendant  engaged  plaintiff  to  organize  and  operate 
a  campaign  to  recall  municipal  officers.  The  defendant's  connection 
with  the  movement  was  to  be  concealed.  Held,  the  contract  is  against 
public  policy  and  void.  Stirtan  v.  Blethen  (Wash.  1914)  139  Pac.  618. 
It  is  generally  held  that  when  a  person  agrees  for  consideration  to 
exert  his  personal  influence  in  an  election,  the  resulting  contract  is 
against  public  policy.  Swayze  v.  Hull  (1824)  8  N.  J.  L.  66;  Whitman 
v.  Ewin,  (Tenn.  1897)  39  S.  W.  742;  see  Keating  v.  Hyde  (1886)  23 
Mo.  App.  555.  The  reason  for  this  rule  seems  to  be  that  such  con- 
tracts, whether  or  not  actually  venal,  tend  toward  corruption,  see 
Whitman  v.  Ewin,  supra,  especially  if  the  contract  is  secret.  See 
Livingston  v.  Page  (1902)  74  Vt.  356.  When,  however,  such  a  con- 
tract obviously  does  not  have  such  a  tendency,  as  where  the  services  to 
be  rendered  are  manual  or  clerical,  Hurley  v.  Van  Wagner  (N.  Y. 
1858)  28  Barb.  109,  see  Keating  v.  Hyde,  supra,  or  consist  in  political 
speech  making,  only,  Murphy  v.  English  (N.  Y.  1883)  64  How.  Pr. 
362,  the  courts  generally  hold  them  valid.  Since  it  was  secret,  the 
contract  in  the  principal  case  is  clearly  unenforcible.  If  that  aspect 
of  the  case  were  eliminated,  however,  it  would  seem  that  the  contract 
might  be  upheld,  for  it  does  not  appear  that  any  of  the  acts  con- 
tracted to  be  performed  by  the  plaintiff  tended  toward  corruption. 
Fair  and  open  advocacy  of  a  recall,  even  for  pay,  would  seem  to  be 
no  more  against  public  policy  than  similar  advocacy  of  a  measure 
before  a  legislature,  and  contracts  for  the  performance  of  the  latter 
service  are  regarded  as  proper,  so  long  as  the  methods  to  be  used  are 
legitimate,  and  the  remuneration  is  not  contingent.  See  Marshall  v. 
Baltimore  and  0.  R.  R.  (1853)  16  How.  314,  334;  Trist  v.  Child 
(1874)  21  Wall.  441,  450.  It  might  be  argued,  however,  that  sound 
public  policy  would  require  that  the  recall  be  exercised  only  in  response 
to  a  free  and  powerful  public  sentiment,  and  that  since  the  petition 
in  the  principal  case  may  well  be  regarded  as  the  expression  of  the 
whim  of  an  individual,  the  decision  is  sustainable  on  this  ground 
alone. 

Corporations — Dividends — Available  Profits. — A  corporation,  being 
compelled  by  court  order  to  dispose  of  certain  stocks,  exchanged  them 
for  stocks  of  another  corporation  at  a  profit  of  $65,000,000  on  the 
original  investment.  At  the  same  time  the  conversion  of  a  large 
number  of  $175  bonds  into  $100  shares  transmuted  $15,000,000  from 
liability  to  profit.  These  two  sums  being  made  the  basis  of  a  special 
dividend  of  forty  per  cent  on  the  common  stock,  certain  preferred 
stockholders   objected.     Held,  this  was   a  proper   dividend  based   on 
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profits.  Equitable  Life  Ins.  Co.  v.  Union  Pac.  R.  R.  (K  Y.  1914) 
106  N.  E.  92. 

For  a  discussion  of  the  principal  case  in  the  lower  court  and  the 
principles  involved,  see  14  Columbia  Law  Rev.  524. 

Corporations — Pooling  Agreement  of  Stockholders — Specific  Per- 
formance.— The  plaintiff,  defendant,  and  another,  holding  a  majority 
of  the  stock  in  a  banking  corporation,  agreed  to  pool  and  vote  it 
according  to  the  wishes  of  the  majority  of  the  pool.  Held,  this  con- 
tract, even  though  valid,  should  not  be  specifically  enforced  so  as  to 
vest  in  a  pool,  the  control  of  a  corporation  with  public  functions. 
Gleason  v.  Earles  (Wash.  1914)  139  Pac.  213. 

Specific  performance  will,  in  general,  be  decreed  where  damages 
are  inadequate  compensation,  and  numerous  decisions  on  the  sale  of 
stock  hold  that  damages  fail  to  give  adequate  compensation  for  the 
loss  of  the  control  of  a  corporation.  Sherwood  v.  Wallin  (1905)  1  Cal. 
App.  532;  Rumsey  v.  New  York  &  P.  R.  R.  (1902)  203  Pa.  579;  O'Neill 
v.  W ebb  (1898)  78  Mo.  App.  1.  There  has,  however,  been  some  doubt 
cast  upon  the  validity  of  pooling  agreements  on  grounds  of  public 
policy.  Cf.  Bridgers  v.  Staton  (1909)  150  N.  C.  216;  Morel  v.  Hoge 
(1908)  130  Ga.  625 ;  contra,  Faulds  v.  Yates  (1870)  57  111.  416.  But 
even  where  they  are  held  valid,  public  policy  forbids  their  specific 
performance  when  the  rights  of  third  parties,  e.  g.,  minority  stock- 
holders, are  endangered,  and  in  the  case  of  banking  companies  and 
other  corporations  of  a  semi-public  character,  like  that  involved  in 
the  principal  case,  the  interests  of  the  public  at  large  are  also  to  be 
considered  as  opposed  to  the  placing  of  the  corporation  in  the  control 
of  the  pool  by  such  a  decree.  Oage  v.  Fisher  (1895)  5  N.  Dak.  297; 
Foil's  Appeal  (1879)  91  Pa-  434.  In  the  dearth  of  authority  it  is 
difficult  to  deduce  a  rule,  cf.  1  Thompson,  Corporations,  §  904,  but  the 
policy  of  the  law  in  looking  askance  on  pooling  agreements  and  being 
sparing  of  the  remedy  of  specific  performance  appears  to  justify  the 
decision  in  the  principal  case. 

Courts — Jurisdiction — Non-Residents. — A  foreign  corporation  doing 
business  in  New  York,  was  sued  by  a  non-resident  in  a  tort  action 
arising  outside  the  State.  Held,  the  court  had  jurisdiction  in  its 
discretion,  but  would  not  exercise  it  in  favor  of  a  non-resident. 
English  v.  New  York,  N.  H.  &  H.  R.  R.  (N.  Y.  1914)  146  N.  Y. 
Supp.  963. 

Although  the  right  of  non-residents  to  sue  in  domestic  courts  on 
transitory  causes  of  action  is  treated  by  some  jurisdictions  as  absolute 
under  §  2  Art.  4  of  the  federal  Constitution,  Eingartner  v.  Illinois 
Steel  Co.  (1896)  94  Wis.  70,  77;  Cofrode  v.  Circuit  Judge  (1890)  79 
Mich.  332,  the  better  view  is  that  this  right  is  granted  only  as  a 
matter  of  comity,  and  that  the  exercise  of  jurisdiction  in  such  cases 
is  in  the  discretion  of  the  court.  Johnson  v.  Dalton  (N.  Y.  1823) 
1  Cow.  543;  Great  Western  Ry.  v.  Miller  (1869)  19  Mich.  305;  see 
Morris  v.  Missouri  Pacific  Ry.  (1890)  78  Tex.  17.  The  inconvenience 
and  danger  of  injustice,  the  expense  imposed  on  the  resident  citizens, 
and  the  clogging  of  the  court  calendars  with  foreign  litigation  have 
caused  such  suits  to  be  regarded  with  disfavor,  see  Burdick  v.  Freeman 
(1887)  46  Hun  138;  Collard  v.  Beach  (1903)  81  App.  Div.  582;  contra, 
Johnson  v.  Trade  Ins.  Co.  (1882)  132  Mass.  432;  Reeves  v.  Southern 
Ry.    (1905)   121   Ga.   561,   and  these  same  considerations   have  been 


RECENT  DECISIONS.  603 

applied  to  the  case  where  one  party  is  a  foreign  corporation.  Central 
Ry.  Co.  v.  Carr  (1884)  76  Ala.  388;  cf.  Johnson  v.  Trade  Ins.  Co., 
supra;  Reeves  v.  Southern  Ry.,  supra.  Aside  from  the  question  of 
policy,  the  New  York  Code  Civil  Procedure,  §  1780,  which  enumerates 
the  cases  in  which  a  non-resident  may  sue  a  foreign  corporation  is 
exclusive  in  its  wording,  and  as  it  stood  when  the  principal  case  was 
commenced  did  not  provide  for  such  a  cause  of  action;  hence  it  is 
difficult  to  see  how  the  court  had  jurisdiction  of  the  subject  matter, 
though  it  had  jurisdiction  of  the  person  of  the  defendant.  In  the 
future,  suits  like  the  one  in  the  principal  case  would  be  governed 
by  a  provision  which  has  since  been  added,  N.  Y.  Code  Civ.  Proc. 
§  1780  sub-sec.  4,  allowing  a  non-resident  to  sue  a  foreign  corporation 
doing  business  in  the  State. 

Criminal  Law — Double  Jeopardy — When  Jeopardy  Attaches. — The 
defendant  had  pleaded  not  guilty  to  a  former  indictment  and  now  pleads 
double  jeopardy  to  the  second  indictment  for  the  same  offense.  Held, 
his  pleading  to  the  first  indictment  did  not  constitute  former  jeopardy. 
People  v.  Stanton  (N.  Y.  1914)  84  Misc.  101. 

The  old  common  law  rule  that  jeopardy  attaches  only  after  a  ver- 
dict, see  Commonwealth  v.  Olds  (Ky.  1824)  5  Littells  *137;  State  v. 
Moor  (Miss.  1823)  Walker  134,  has  been  generally  repudiated;  and  by 
the  weight  of  authority  to-day  jeopardy  in  criminal  prosecutions  attaches 
as  soon  as  the  jury  has  been  empanelled  and  sworn  to  try  the  cause, 
upon  a  sufficient  indictment  before  a  court  of  competent  jurisdiction. 
Coolev,  Const.  Lim.  (7th  ed.)  467  et  seq.;  Ex  parte  Glenn  (C.  C.  1901) 
111  Fed.  257 ;  People  ex  rel.  Stabile  v.  Warden  (1911)  202  N.  Y.  138 ; 
Williams  v.  Commonwealth  (1879)  78  Ky.  93.  There  are,  however, 
exceptional  circumstances  which  make  the  discharge  of  the  jury  possible 
after  that  time  without  prejudice  to  future  proceedings  in  the  same 
matter.  Wharton,  Criminal,  Law  (11th  ed.)  520,  as  the  withdrawal  of 
a  juror  with  the  consent  of  the  defendant,  expressed  or  implied,  see 
Ex  parte  Glenn,  supra,  the  sudden  illness  of  defendant,  King  v.  Steven- 
son (1791)  Leach  618,  incapacitating  illness  of  a  juror,  People  v.  Ross 
(1890)  85  Cal.  383,  illness  of  the  presiding  judge,  Nugent  v.  State  (Ala. 
1833)  4  Stew.  &  Port.  72,  or  inability  of  the  jury  to  agree  after  sufficient 
time.  Dreyer  v.  Illinois  (1902)  187  U.  S.  71.  The  general  rule  thus 
limited,  it  appears,  administers  substantial  justice  by  attaching  jeopardy 
soon  enough  to  assure  the  accused  his  constitutional  right,  and  by  pro- 
viding exceptions  to  prevent  justice  from  being  defeated.  It  is, 
moreover,  well  recognized  that  jeopardy  never  attaches  until  the  jury 
has  been  sworn  and  the  principal  case  is,  therefore,  in  conformity  with 
the  general  rule,  since  no  jury  has  been  empanelled  or  sworn.  McFad- 
den  v.  Commonwealth  (1853)  23  Pa.  12. 

Criminal  Law — Lotterdss — Popularity  Contest. — The  defendant's 
newspaper  conducted  a  contest  in  which  the  person  receiving  the  most 
votes  was  to  be  given  an  automobile.  The  ballots  for  this  purpose 
were  to  be  given  free  to  its  subscribers  and  advertisers,  and  were  sold 
to  merchants  for  purposes  of  distribution.  Held,  the  defendant  was 
not  guilty  of  promoting  a  lottery.  Commonwealth  v.  Jenkins  (Ky. 
1914)  166  S.  W.  794. 

It  is  generally  recognized  that  to  constitute  a  lottery  three  elements 
must  concur;  a  consideration,  chance,  and  a  prize.  See  Equitable 
Loan  Co.  v.  Waring  (1903)  117  Ga.   599,  609.    If  nothing  is  given  for 
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the  chance,  there  is  no  lottery;  Yellow-Stone  Kit  v.  State  (1889)  88 
Ala.  196;  but  the  consideration  paid  for  the  article  with  which  the 
chance  is  given  is  consideration  for  the  chance,  People  v.  Lavin  (1904) 
179  N.  Y.  164,  168,  even  though  the  article  is  intrinsically  worth  the 
purchase  price.  United  States  v.  Wallis  (D.  C.  1893)  58  Fed.  942. 
Similarly,  the  element  of  chance  must  be  present,  for  the  vice  of  the 
lottery  lies  in  the  chance  to  win  a  greater  sum  than  that  paid.  See 
Stevens  v.  Times-Star  Co.  (1905)  72  Ohio  St.  112,  152.  Prize  concerts, 
Negley  v.  Devlin  (N.  Y.  1872)  12  Abb.  Pr.  [n.  s.]  210,  guessing 
contests,  Waite  v.  Press  Pub.  Assn.  (C.  C.  A.  1907)  155  Fed.  58,  and 
subscription  schemes,  State  v.  Mumford  (1881)  73  Mo.  647,  have  been 
condemned  because  of  this  element,  and  it  is  immaterial  that  every 
ticket  holder  receives  something,  if  the  prizes  are  unequal  in  value. 
Randle  v.  State  (1875)  42  Tex.  580.  If  the  award  depends  on  the 
skill  or  judgment  of  the  contestants,  Eastman  v.  Armstrong -Byrd 
Music  Co.  (C.  C.  A.  1914)  212  Fed.  662,  or  on  the  conscious  act  and 
will  of  the  ticket  holders,  Dion  v.  St.  John  Baptiste  Society  (1890) 
82  Me.  319,  the  project  is  legitimate,  since  the  mere  winning  of  prizes 
is  not  prohibited  if  the  element  of  chance  is  lacking.  It  seems  clear, 
therefore,  that  in  the  principal  case,  where  the  award  was  to  be  made 
to  the  person  receiving  the  highest  number  of  votes,  the  distribution 
depends  not  on  chance,  but  on  the  energy  and  popularity  of  the 
candidate,  and  the  scheme  is  therefore  valid.  Quatsoe  v.  Eggleston 
(1903)  42  Ore.  315. 

Criminal  Law — Sale  of  Intoxicating  Liquors — Clubs. — The  defendant 
club,  which  dispensed  liquor  to  its  members  in  exchange  for  money, 
was  indicted  for  selling  liquors  without  a  license.  Held,  the  transac- 
tion was  a  "sale"  by  a  "person",  under  Ch.  418,  Vol.  14,  Laws  of 
Delaware.  State  v.  Delaware  Saengerbund  (Del.  1914)  91  Atl.  290. 
Actions  like  that  in  the  principal  case  are  always  decided  under 
statutes,  and  the  peculiarities  of  the  particular  statute  under  which 
they  arise  must  always  be  considered  in  interpreting  a  decision.  The 
statutes  are  divided  into  two  classes,  the  so-called  "Dramshop  Acts", 
regulating  the  conduct  of  those  dealing  in  liquors  as  a  business,  and 
the  more  general  statutes  in  which  no  such  limitation  is  expressed. 
Under  the  "Dramshop  Acts"  two  points  are  involved.  First,  is  the 
transaction  a  sale,  and  if  it  is  a  sale,  is  it  by  one  dealing  in  liquors 
as  a  business  ?  Under  the  second  point  arises  the  question  whether  the 
club  is  bona' fide  or  merely  a  subterfuge.  Bona. fide  clubs  are  usually 
not  considered  as  dealers  within  the  meaning  of  the  statute,  State  v. 
St.  Louis  Club  (1894)  125  Mo.  308;  contra,  People  v.  Soule  (1889)  74 
Mich.  250,  while  clubs  which  a.re  mere  devices  are  generally  deemed 
to  be  "dramshops."  Rickett  v.  People  (1875)  79  HI.  85.  Under  the 
broader  statutes  the  only  question  raised  is  whether  the  transaction  is 
a  sale.  On  this  point  the  decisions  are  irreconcilable.  Some  courts 
here  apply  the  test  of  whether  the  club  is  bona  fide  or  mere  device, 
People  v.  Adelphi  Club  (1896)  149  N.  Y.  5,  a  test  which  is  obviously 
out  of  place  under  statutes  regulating  all  sales  of  liquor.  See  Newark 
v.  Essex  Club  (1890)  53  N".  J.  L.  99,  102.  Other  authorities  hold  that 
the  transaction  is  not  a  sale  and  offer  widely  differing  suggestions  as 
to  its  true  identity,  none  of  them  satisfactory.  Klein  v.  Livingston 
Club  (1896)  177  Pa.  224;  Seim  v.  State  (1880)  55  Md.  566;  Graff  v. 
Evans  (1882)  L.  R.  8  Q.  B.  D.  373;  Wertheimer,  Law  Relating  to 
Clubs  (4th  ed.)   25.     The  transaction,  however,  seems  clearly  to  be  a 
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sale,  since  the  title  passes  from  the  entity  to  the  individual  members 
of  the  club.  See  Newark  v.  Essex  Club,  supra,  p.  103 ;  People  v.  Soule, 
supra,  p.  263.  For  this  purpose  the  club  may  be  considered  as  an 
entity  whether  or  no  it  be  incorporated.  See  Marmont  v.  State  (1874) 
48  Ind.  21. 

Dower — Devises  in  Lieu  of  Dower — Necessity  of  Election  Under 
New  York  Keal  Property  Law. — The  testator,  after  other  bequests, 
left  the  residue  of  all  his  property  to  his  wife  and  two  children,  share 
and  share  alike.  Seven  years  after  the  probate  of  the  will,  the  widow 
brought  suit  for  her  dower  rights  in  real  property  situated  in  New  York. 
Held,  one  justice  dissenting,  since  there  were  no  provisions  in  the  will 
inconsistent  with  dower  rights,  she  was  therefore  not  driven  to  make 
an  election  under  Chapter  50,  §§200,  201  of  the  New  York  Consolidated 
Laws.  Roessle  v.  Roessle  (1913)  81  Misc.  558,  reversed  (App.  Div. 
1914)  148  N.  Y.  Supp.  659. 

The  testator  left,  his  wife  a  cash  bequest  and  his  house  and  the 
furniture  contained  therein  for  life,  and  devised  the  remainder  of  his 
estate  on  trust,  the  income  thereof  to  be  equally  divided  between  his 
wife  and  minor  son.  Held,  the  widow  was  forced  to  elect  between  the 
provisions  under  the  will  and  her  right  to  dower  in  the  residuary  estate. 
Matter  of  Springsteen  (Surr.  Ct.,  N.  Y.  1914)  86  Misc.  389.  See  Notes. 
p.  585. 

Evidence — Parol  Evidence  to  Vary  Obligation  of  the  Indorser  of  a 
Negotiable  Instrument. — In  an  action  on  promissory  notes  the  de- 
fendant prays  that  the  amount  of  other  unpaid  notes  indorsed  to  him 
by  the  plaintiff  be  deducted  from  the  amount  due  on  the  notes  in 
suit.  Held,  parol  evidence  is  admissible  to  show  that  the  indorsement 
was  merely  to  pass  title  and  not  to  obligate  the  plaintiff.  Mott  v. 
Causey  (Ark.  1914)   165  S.  W.  636. 

In  general,  parol  evidence  is  inadmissible  to  contradict  the  legal 
effect  of  an  indorsement,  which  the  law  regards  as  a  written  contract. 
Martin  v.  Cole  (1881)  104  U.  S.  30;  Skelton  v.  Dustin  (1879)  92  111. 
49.  As  between  the  indorser  and  his  immediate  indorsee  or  subsequent 
transferee  with  notice  of  the  facts,  however,  most  courts  have  recog- 
nized exceptions  to  this  rule;  see  Dale  v.  Gear  (1871)  38  Conn.  15; 
as  when  the  indorsee  takes  for  collection  only,  Lawrence  v.  Stonington 
Bank  (1827)  6  Conn.  521;  Johnston  v.  Schnabaum  (1908)  86  Ark. 
82,  or  when  the  indorsement  is  merely  to  pass  title  without  obligating 
the  indorser,  First  Nat.  Bank  v,  Reinman  (1910)  93  Ark.  376;  Bailey 
v.  Stoneman  (1884)  41  Ohio  St.  148,  or  where  an  equity  is  raised  between 
the  parties  dehors  the  instrument.  Case  v.  Spaulding  (1856)  24  Conn. 
578 ;  Hudson  v.  Wolcott  (1884)  39  Ohio  St.  618.  These  exceptions,  to 
be  sure,  are  so  extensive  as  practically  to  nullify  the  general  rule,  but 
they  are  frequently  mentioned  by  courts  to  justify  the  admission  of 
parol  evidence  in  certain  cases.  Though  it  is  impossible  to  reconcile 
all  the  decisions  on  the  subject,  the  weight  of  authority  undoubtedly 
supports  the  principal  case,  and  so  long  as  the  defense  is  not  per- 
mitted as  against  innocent  purchasers  for  value,  the  admission  of 
parol  evidence  in  cases  of  this  sort  would  seem  to  serve  the  ends 
of  justice. 

Evidence — Sexual  Crimes  with  Consent — Other  Acts. — In  a  prose- 
cution for  statutory  rape,  held,  evidence  of  subsequent  acts  of  sexual 


606  COLUMBIA  LAW  REVIEW. 

intercourse  between  the  parties  was  admissible.     People  v.  Thompson 
(N.  Y.  1914)  106  N.  E.  78. 

Although  in  criminal  prosecutions  evidence  of  other  similar  crimes 
will  generally  be  excluded,  Fish  v.  United  States  (C.  C.  A.  1914)  215 
Fed.  544;  People  v.  Grutz  (1914)  212  N.  Y.  72,  there  are  exceptions 
to  this  rule.  See  note  to  People  v.  Molineaux  (1901)  168  N.  Y.  264, 
2  Columbia  Law  Rev.  39;  People  v.  Duffy  (1914)  212  N.  Y.  57.  One 
of  these  exceptions  is  that  in  prosecutions  for  sexual  crimes  with 
consent,  evidence  of  other  recent  acts  of  intercourse  between  the  parties 
is  admitted  to  show  the  existence  of  a  sexual  disposition  in  the  defend- 
ant toward  the  prosecutrix.  4  Chamberlayne,  Evidence  §  3226.  When 
such  inclination  has  been  proved,  there  is  a  strong  inference  that 
there  has  been  indulgence  where  opportunity  is  given  and  slight  cir- 
cumstances of  guilt  appear,  because  of  the  continuous  nature  of  sexual 
relations.  State  v.  Sebastian  (1908)  81  Conn.  1;  Thayer  v.  Thayer 
(1869)  101  Mass.  Ill;  1  Wigmore,  Evidence  §  399.  When  desire  has 
been  shown  to  exist  by  evidence  of  prior  acts,  it  may  be  considered 
an  impulse  or  tendency  to  further  intercourse.  In  the  case  of  subse- 
quent acts,  however,  the  disposition  thereby  confirmed  can  be  looked 
upon  only  as  a  continuation  of  such  emotion,  which  possibly  might 
have  arisen  subsequent  to  the  date  of  the  crime  alleged,  and  for  this 
reason  some  courts  refuse  to  admit  evidence  of  subsequent  acts. 
State  v.  Palmberg  (1906)  199  Mo.  233;  People  v.  Clark  (1876) 
33  Mich.  112;  1  Wharton,  Crim.  Evid.  §  42.  However,  as  a  practical 
matter,  no  such  distinction  should  be  made,  since  the  strength  of 
the  contingency  of  intervening  circumstances  between  the  act  alleged 
and  the  acts  proved,  whether  prior  or  subsequent,  is  the  same.  1  Wig- 
more,  Evidence  §  399.  When  both  prior  and  subsequent  acts  of  inter- 
course between  the  parties  are  offered  in  evidence,  there  should  be 
no  question  as  to  the  admissibility  of  either,  since  an  emotional  chain 
has  been  established,  arching  the  act  set  forth  in  the  indictment,  and 
it  is  therefore  of  the  strongest  probative  force.  State  v.  Reineke  (Ohio 
1914)  106  N.  E.  52 ;  see  Lawson  v.  State  (1852)  20  Ala.  65. 

Homestead — Property  Subject — Undivided  Interest. — Plaintiff  at- 
tacked the  assignment  of  a  homestead  in  an  undivided  interest  in  land. 
Held,  the  assignment  was  valid  so  long  as  the  other  co-tenants  did 
not  object.    Kelly  v.  McLeod  (N.  C.  1914)  81  S.  E.  455. 

Since  the  object  of  the  homestead  exemption  laws  is  to  secure  a 
home  to  the  debtor  and  his  family,  it  is  generally  held  thai  the  exemp- 
tion applies  not  only  where  the  debtor  owns  his  home  absolutely, 
but  also  where  his  interest  merely  gives  him  the  right  to  immediate 
possession.  Lozo  v.  Sutherland  (1878)  38  Mich.  168;  2  Tiffany,  Eeal 
Property  §  499,  p.  1127;  but  see  Swan  v.  Walden  (1909)  156  Cal.  195. 
A  tenant  in  common  has  such  a  right,  and  the  fact  that  in  some 
future  partition  his  homestead  may  fall  to  a  co-tenant  is  no  reason 
for  depriving  him  of  the  present  benefit  of  the  statute,  for  the  policy 
of  the  statute  does  not  require  that  his  title  be  perpetual.  Kaser  v. 
Haas  (1881)  27  Minn.  406 ;  contra,  West  v.  Ward  (1870)  26  Wis.  579. 
Even  though  the  co-tenant  is  damaged  in  setting  off  the  homestead, 
he  alone  can  object,  and  a  creditor  may  not  attack  the  homestead  on 
that  ground.  Kaser  v.  Haas,  supra;  see  Brokaw  v.  Ogle  (1897)  170 
HI.  115.  Many  courts,  however,  will  not  allow  a  homestead  in  such 
cases,  because  the  homestead  contemplated  by  the  statute  is  a  specific 
parcel  of  land  capable  of  being  set  apart  by  metes  and  bounds.     West 
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v.  Ward,  supra;  Joyce  v.  J.  I.  Case  etc.  Co.  (1890)  89  Tenn.  337; 
Nance  v.  Hill  (1866)  26  S.  C.  227.  The  majority  of  courts,  applying 
the  doctrine  that  exemption  laws  are  to  be  liberally  construed  in  favor 
of  the  debtor,  disregard  this  difficulty.  McClary  v.  Bixby  (1863)  36 
Vt.  254;  Thompson,  Homesteads  &  Exemptions  §§  181  et  seq.  But 
the  difficulty  may  be  better  avoided  by  restraining  seizure  of  the 
debtor's  interest  until  there  can  be  a  partition  setting  apart  to  him 
in  severalty  the  land  in  which  he  may  take  his  homestead,  Nance  v. 
Hill,  supra,  or  if  this  is  impracticable,  the  debtor  can  be  allowed 
money  compensation  for  the  value  of  the  homestead.  See  Thorn  v. 
Thorn  (1862)  14  Iowa  49. 

Indians — Jurisdiction — State  and  Federal  Courts. — In  a  criminal 
prosecution  against  an  Indian  for  assaulting  another  Indian  on  a 
reservation,  held,  35  TJ.  S.  Stat.  L.,  conferring  on  the  federal  courts 
jurisdiction  of  certain  crimes  committed  by  an  Indian  against  another 
Indian  "within  the  boundaries  of  any  State  *  *  *  and  within 
the  limits  of  any  Indian  reservation",  applies  to  a  New  York  Indian 
reservation,  title  to  which  was  never  in  the  United  States.  People 
v.  Daly  (N.  Y.  1914)  105  N.  E.  1048. 

In  an  action  between  Onondaga  Indians  as  to  the  possession  of  lands 
within  their  reservation,  held,  the  New  York  court  had  jurisdiction, 
but  should  apply  the  customary  laws  of  the  Onondagas  except  where 
the  legislature  bad  imposed  state  laws  instead.  George  v.  Pierce 
(N.  Y.  Sup.  Ct,  1914)  148  N.  Y.  Supp.  230.    See  Notes,  p.  587. 

Interstate  Commerce — Power  of  Congress  to  Regulate  Intrastate 
Rates. — Rates  charged  by  carriers  out  of  Dallas  and  other  points  into 
eastern  Texas,  an  intrastate  transit,  were  much  lower  than  those  from 
Shreveport,  Louisiana,  into  Texas,  an  interstate  transit,  under  sub- 
stantially similar  conditions  and  circumstances.  Held,  Congress,  under 
the  commerce  clause,  has  power  to  control  rates  maintained  by  a 
carrier  under  state  authority  in  order  to  remove  the  unjust  discrimina- 
tion against  interstate  commerce.  Houston,  E.  &  W.  T.  Ry.  v.  United 
States  (1914)  34  Sup.  Ct.  Rep.  833.    See  notes,  p.  583. 

Judgments — Void  Execution  Sale — Relief  of  Purchaser. — H  re- 
covered a  judgment  against  the  defendant  which  he  assigned  to  the 
plaintiff  who  issued  execution  thereon  after  H's  death,  acting  under  the 
mistaken  belief  that  such  execution  would  be  valid.  Pursuant  to  the 
execution  lands  of  the  defendant  were  sold  by  the  sheriff  to  the  plaintiff. 
Discovering  that  the  execution  was  void,  the  plaintiff  moved  to  have 
the  sale  set  aside.  The  court  granted  the  motion,  and  the  plaintiff 
now  sues  on  the  original  judgment.  Held,  he  may  recover  the  entire 
amount  of  the  judgment.  Chilton  v.  Harris  (Mo.  1914)  166  S.  W.  1084. 
In  general,  a  purchaser  at  an  execution  sale  is  treated  by  the 
courts  as  a  mere  volunteer,  see  Home  v.  Nugent  (1896)  74  Miss.  102, 
bound  by  the  doctrine  of  caveat  emptor,  3  Ereeman,  Executions  (3rd 
ed.)  §  335;  Talley  v.  Schlatitz  (1904)  180  Mo.  231,  and  acquiring  the 
identical  title  of  the  judgment  debtor  as  under  a  quitclaim  deed. 
Butler  v.  Fitzgerald  (1895)  43  Neb.  192.  But  where  the  execution  is 
void,  conferring  no  power  of  sale  on  the  sheriff,  as  where  the  judg- 
ment debtor  dies  before  execution  and  there  has  been  no  revivor,  no 
title  can  be  conveyed,  see  Meyer  v.  Mintonye  (1883)  106  111.  414,  and 
the  purchaser  may  defend  an  action  for  the  purchase  price  on  the 
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ground  of  lack  of  consideration.  Laughman  v.  Thompson  (Miss.  1846) 
6  Sm.  &  M.  259.  The  judgment  creditor,  if  he  is  at  the  same  time 
the  purchaser,  is  therefore  remitted  to  his  action  on  the  original 
judgment.  Keith  v.  Proctor  (Tenn.  1874)  8  Baxt.  189.  The  rule  of 
caveat  emptor  does  not  apply  to  such  a  case,  as  no  question  of  the 
kind  of  title  conveyed  is  involved,  for  no  title  whatever  passes  by 
virtue  of  the  sale.  Even  under  the  quitclaim  deed  analogy,  a  grantee 
of  such  a  deed,  though  bound  by  the  title  of  his  grantor  is  entitled  to 
a  valid  deed,  and  if  the  instrument  is  void,  the  grantee  ought  not 
be  forced  to  accept. 

Joint  Adventures — Mutual  Good  Faith — Secret  Profits. — A,  the 
assignee  of  25  per  cent  of  the  author's  royalties,  secured  the  producing 
rights  of  a  play.  He  then  entered  into  a  joint  venture  with  B  to 
produce  the  play,  concealing  his  right  to  royalties.  These  he  subse- 
quently assigned  to  the  plaintiff,  who  knew  all  the  facts,  and  who, 
as  the  assignee  through  A,  of  the  author's  rights,  seeks  to  enforce 
them  against  A  and  B.  Held,  the  fund  assigned  to  the  plaintiff 
was  impressed  with  a  trust  in  favor  of  the  joint  adventure,  and  the 
plaintiff  therefore  took  his  rights  subject  to  this  equity.  Selwyn  v. 
Waller  (N.  Y.  Ct.  of  Appeals)  N.  Y.  L.  J.,  Oct.  7,  1914. 

The  same  result  was  reached  in  an  adverse  criticism  of  the  decision 
in  the  lower  court,  which  is  reversed  by  the  Court  of  Appeals  in 
the  principal  case.    14  Columbia  Law  Kev.  539. 

Libel  and  Slander — Privilege — Publication  of  Pleadings. — The  de- 
fendant published  pleadings  defamatory  to  the  plaintiff  which,  though 
filed,  had  not  been  brought  to  the  attention  of  the  court  Held,  The 
publication  was  not  privileged.  Lundin  v.  Post  Publishing  Co.  (Mass. 
1914)  104  N.  E.  480.    See  notes,  p.  594. 

Licenses — Revocation — Theatre  Tickets  Considered  as  Irrevocable 
Licenses. — In  a  suit  against  the  proprietors  of  a  moving  picture 
theatre,  held,  that  the  sale  of  a  theatre  ticket  confers  upon  the  vendee 
an  enforcible  right  to  enter  the  premises  and  see  the  performance. 
Hurst  v.  Picture  Theatre,  Ltd.  (Eng.  1914)  Not  yet  reported.  51 
N.  Y.  L.  J.  1522. 

The  weight  of  authority  in  England  and  America  has  been  that  a 
theatre  ticket  is  merely  a  revocable  license.  Wood  v.  Leadbitter  (1845) 
13  M.  &  W.  838;  Bumham  v.  Flynn  (1905)  189  N.  Y.  180.  Accord- 
ingly, no  tort  action  has  been  allowed  where  purchasers  of  theatre 
tickets  have  been  refused  admittance  or  made  to  leave  the  theatre. 
Burton  v.  Scherpf  (Mass.  1861)  1  Allen  133;  Honey  v.  Nixon  (1905)  213 
Pa.  20.  It  is  admitted,  however,  that  an  action  may  be  maintained 
for  breach  of  the  contract  implied  from  the  sale  of  the  ticket,  although 
the  damages  are  usually  limited  to  the  price  paid  and  the  expenses 
incident  to  attending  the  performance.  Buenzle  v.  Newport  Amuse- 
ment Assn.  (1908)  29  R.  I.  23;  Luxenberg  v.  Keith  &  Proctor  Co. 
(N.  Y.  1909)  64  Misc.  69.  Some  courts,  however,  have  adopted  the 
view  that  a  person  whose  ticket  is  revoked  without  cause  may,  where 
the  facts  warrant  it,  recover  compensatory  damages  for  wounded  feel- 
ings, even  when  the  action  is  brought  on  contract,  see  Aaron  v.  Ward 
(1911)  203  N.  Y.  351;  Smith  v.  Leo  (N.  Y.  1895)  92  Hun  242,  and  in 
at  least  one  jurisdiction,  in  a  tort  action  arising  from  the  exclusion 
of  a  ticket-holder,  punitive  damages  were  awarded.     Weber-Stair  Co. 
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v.  Fisher  (Ky.  1909)  119  S.  W.  195.  The  principal  case,  however, 
squarely  attacks  the  established  position  by  holding  that  the  grant  of 
a  right  to  see  the  performance  for  consideration  renders  the  license  to 
enter  the  premises  irrevocable.  While  this  establishes  a  new  rule, 
it  would  seem  to  be  justified  in  view  of  the  quasi-public  position 
occupied  by  theatres  at  the  present  day.  See  People  v.  King  (1888) 
110  N.  Y.  418 ;  Greenberg  v.  Western  Turf  Assn.  (1903)  140  Cal.  357. 

Limitation  of  Actions — Administrators — Actions  for  Wrongful 
Death. — In  a  statutory  action  brought  by  an  administrator  for  the 
wrongful  death  of  his  intestate,  held,  since  the  statute  conferred 
a  new  right,  the  administrator  may  bring  his  action,  even  though 
the  decedent's  right  of  action  was  barred  at  the  time  of  his  death 
by  the  Statute  of  Limitations.  Causey  v.  Seaboard  etc.  R.  R.  (N.  C. 
1914)  81  S.  E.  917. 

A  statute  conferring  upon  the  personal  representative  a  right  of 
action  for  wrongful  death  is  not  regarded  as  continuing  the  decedent's 
common  law  action  for  personal  injuries.  See  Best  v.  Town  of  King- 
ston (1890)  106  N.  C.  205;  Rodman  v.  Missouri  Pac.  Ry.  (1902)  65 
Kan.  645.  The  administrator's  right  of  action  accrues,  therefore,  at 
the  time  of  the  death,  and  it  is  generally  held  that  the  Statute  of 
Limitations  does  not  begin  to  run  against  it  until  that  time.  Hoover's 
Admrs.  v.  Chesapeake  etc.  Ry.  (1899)  46  W.  Va.  268;  see  Louisville 
etc.  R.  R.  v.  Clark  (1894)  152  U.  S.  230.  In  a  few  jurisdictions,  how- 
ever, the  courts  construe  the  statute  as  conferring  no  right  of  action 
unless  the  deceased  had  the  right  to  sue  at  the  time  of  his  death, 
and  if  the  statute  was  at  that  time  a  bar  to  him,  it  is  held  to  be 
a  bar  to  the  personal  representative.  Kelliher  v.  New  York  Central 
&  H.  R.  R.  (N.  Y.  1914)  105  IT.  E.  824;  Williams  v.  Mersey  Docks 
etc.  [L.  E.  1905]  1  K.  B.  804.  The  rule  in  the  principal  case,  which 
is  supported  by  the  weight  of  authority,  appears  to  be  preferable, 
since  the  right  of  action  conferred  is  entirely  separate  and  distinct 
from  that  of  the  deceased.  Donnelly  v.  Chicago  Ry.  (1911)  163  HI. 
App.  7;  German  etc.  Trust  Co.  v.  Lafayette  etc.  Co.  (1912)  52  Ind. 
App.  211.  It  should  be  observed,  however,  that  where  the  statute  gives 
the  personal  representative  the  right  to  sue  merely  for  injuries  to 
the  decedent,  the  right  of  action  is,  in  effect,  a  revival  of  that  of 
the  decedent,  and  as  such  is  barred  if  his  was  barred.  Birmingham 
v.  Chesapeake  etc.  Ry.  (1900)  98  Va.  548. 

Negotiable  Instruments — Payee  as  Holder  in  Due  Course. — The 
maker  of  a  note  which  the  defendant,  as  accommodation  indorser, 
had  signed  before,  its  completion,  disregarded  certain  conditions  and 
exceeded  his  authority  in  filling  out  the  blanks.  The  payee,  who  now 
sues  on  the  note,  was  a  purchaser  in  good  faith.  Held,  the  payee  was 
a  holder  in  due  course  within  the  Negotiable  Instruments  Law,  §§  14, 
16,  and  could  therefore  recover.  Liberty  Trust  Co.  v.  Tilton  (Mass. 
1914)  105  N.  E.  605. 

At  common  law  an  innocent  payee  of  a  note,  signed  in  blank 
and  fraudulently  filled  up,  was  allowed  to  recover  from  the  maker  or 
indorser,  either  on  the  ground  that  he  was  a  bona  fide  purchaser  for 
value,  Johnston  Harvester  Co.  v.  McLean  (1883)  57  Wis.  258;  Weidman 
v.  Symes  (1899)  120  Mich.  657,  or  on  the  doctrine  of  estoppel.  Hum- 
phreys v.  Finch  (1887)  97  N.  C.  303;  see  1  Daniels,  Neg.  Inst.  (6th 
ed.)  §§  142-143.     Although  it  seems  that  the  Negotiable  Instruments 
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Law  has  not  changed  the  common  law  rule,  Boston  Steel  &  Iron  Co.  v. 
Steuer  (1903)  183  Mass.  140;  see  Hermans  Exr.  v.  Gregory  (1009) 
131  Ky.  819,  some  cases  hold  otherwise  on  a  technical  construction 
of  the  statute,  that  the  payee  cannot  be  a  "holder  in  due  course", 
as  this  term  is  only  applicable  to  one  who  takes  the  instrument  from 
another  who  is  a  holder.  Vander  Ploeg  v.  Van  Zuuk  (1907)  135  la. 
350;  cf.  Herdman  v.  Wheeler  [L.  R.  1902]  1  K.  B.  361.  This  con- 
struction seems  too  narrow  to  be  supported,  for  an  innocent  payee  is 
substantially  in  the  position  of  a  bona  fide  transferee,  and  no  reason 
appears  why  the  statute  intended  to  deny  him  the  same  rights.  Even 
assuming  that  the  payee  is  not  protected  as  a  holder  in  due  course, 
since  the  statute  has  not  displaced  the  ordinary  common  law  of  con- 
tract, the  defendant  is  estopped  in  a  proper  case  from  denying  his 
liability,  without  reference  to  the  statute.  Lloyds  Bank  v.  Cooke 
[L.  R.  1907]  1  K.  B.  794.  By  applying  this  doctrine  the  payee  could 
recover  under  the  circumstances  of  the  principal  case  even  where 
relief  is  denied  under  the  statute. 

Negotiable  Instruments — Transfer  Without  Indorsement — Rights 
of  Transferee. — The  defendant  corporation  made  an  order  note  for 
the  accommodation  of  the  payee  who  indorsed  it  to  the  order  of  a 
bona  fide  purchaser,  who  in  turn  transferred  it  to  the  plaintiff  for 
value,  without  indorsement.  In  an  action  on  the  note  the  corpo- 
ration defends  on  the  ground  that  the  note  was  accommodation  paper 
and  therefore  ultra  vires.  Held,  construing  §§49,  58,  191  of  the 
Negotiable  Instruments  Law,  that  the  defense  could  not  be  urged 
against  the  plaintiff.  Smith  v.  Nelson  Land  &  Cattle  Co.  (C.  C.  A. 
1914)  212  Fed.  56. 

The  rule  that  where  a  negotiable  instrument  is  unindorsed  the  trans- 
feree acquires  no  better  title  than  his  transferror,  and  is  subject  to  the 
same  defenses,  Goshen  Nat.  Bank  v.  Bingham  (1890)  118  N.  Y.  349, 
is  codified  by  the  Negotiable  Instruments  Law,  §49,  which  makes  the 
transferee  without  indorsement  of  order  paper  the  assignee  of  such 
paper.  Mayers  v.  McRimmon  (1906)  140  N.  C.  640.  Therefore,  where 
there  is  a  defense  to  an  instrument,  as  where  a  corporation  makes  an 
accommodation  note,  see  Mapes  v.  German  Bank  (C.  C.  A.  1910)  176 
Fed.  89,  a  transferee  of  the  payee  without  indorsement  takes  subject 
to  the  defense.  When,  however,  a  negotiable  instrument  reaches  the 
hands  of  a  bona  fide  purchaser  its  position  as  negotiable  paper  is  es- 
tablished, and  any  person  acquiring  it  thereafter  by  Indorsement  holds 
free  from  all  defenses.  Miles  v.  Dodson  (1912)  102  Ark.  422;  Mont- 
clair  v.  Ramsdell  (1882)  107  IT.  S.  147.  The  sound  view,  both  in 
theory  and  in  practice,  is  that  even  when  the  instrument  is  unindorsed, 
the  transferee  should  have  the  same  protection.  See  Langford  v.  Varner 
(1896)  65  Mo.  App.  370.  The  maker  after  a  transfer  by  a*  holder  for 
value  occupies  no  worse  position  than  he  did  before.  Moreover,  it 
would  be  paradoxical  to  give  a  clear  title  to  a  bona  fide  purchaser  and 
then  deny  him  the  power  to  dispose  of  it  freely  in  the  business  world. 
Daniel,  Negotiable  Instruments  (6th  ed.)  §803. 

Nuisances — Operation  of  Railroads — Right  to  Compensation. — In  an 
action  for  damages  against  the  defendant  railroad  for  disturbances  and 
loud  noises  proceeding  from  the  operation   of  a  switchyard,   held,  a 
nuisance  was  created  entitling  the  plaintiff  to  recover.     Matthias 
Minneapolis,  St.  P.  &  S.  Ste.  M.  By.   (Minn.  1914)   146  N.  W.  ?' 
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In  an  action  to  enjoin  the  defendant  railroad  from  carrying  on 
terminal  operations,  held,  the  plaintiff  was  not  entitled  to  the  relief, 
since  the  operations  were  not  carried  on  unreasonably  or  negligently. 
Hearst  v.  New  York  Central  &  Hudson  R.  R.  R.  (App.  Div.,  1st  Dept. 
1914)  148  N.  Y.  Supp.  586.    See  notes,  p.  590. 

Officers — Quo  Warranto — Title  of  Relator. — The  information  in 
quo  warranto  shows  the  defendants  were  appointed  to  a  board  of  educa- 
tion under  a  statute  afterwards  declared  unconstitutional,  but  fails  to 
show  authority  for  the  appointment  of  the  relators  to  the  board.  Held, 
private  relators  are  not  entitled  to  judgment  of  ouster  in  quo  warranto, 
unless  they  show  title  to  the  office  in  themselves.  Dunham  v.  Bright 
(N.  J.  1914)  90  Atl.  255. 

In  general,  actions  in  the  nature  of  quo  warranto  fall  under  four 
heads.  Where  the  information  is  filed  in  the  name  of  the  State,  and 
the  State  is  regarded  as  a  real  party  in  interest,  judgment  of  ouster 
may  be  rendered  against  the  respondent,  though  the  relator's  claim  to 
the  office  be  invalid.  Snowball  v.  People  (1893)  147  111.  260;  People 
v.  Knox  (N.  Y.  1885)  38  Hun  236;  see  Gano  v.  State  (1859)  10  Ohio 
237.  Where  the  information  is  filed  in  the  name  of  the  State  but 
the  relator  is  regarded  as  the  real  and  only  party  in  interest,  he  must 
show  a  good  title  in  himself,  before  a  judgment  of  ouster  will  be 
rendered  against  the  respondent,  even  though  the  tatter's  title  be  bad. 
Andrews  v.  State  (1892)  69  Miss.  740;  State  v.  Bool  (1870)  46  Mo. 
528.  Where  the  information  is  filed  in  the  name  of  the  relator, 
and  he  is  the  real  party  in  interest,  he  must  prove  his  title  as  in  the 
class  of  cases  foregoing.  Manahan  v.  Watts  (1900)  64  N.  J.  L.  465. 
Where  the  information  is  filed  in  the  name  of  the  relator  but  the  State 
is  still  regarded  as  a  real  party  in  interest,  the  respondent  must 
justify  or  be  ousted  whether  the  relator  have  title  or  not.  Crovatt  v. 
Mason  (1897)  101  Ga.  246.  In  any  case  the  relator  must  be  shown 
to  have  an  interest  in  the  matter,  Crovatt  v.  Mason,  supra,  and  this  has 
frequently  been  held  to  necessitate  proof  of  the  relator's  title  to  the 
office.  Jones  v.  State  (1887)  112  Ind.  193.  The  decisions  on  this 
subject  are  by  no  means  uniform,  as  the  action  in  the  nature  of 
quo  warranto  is  everywhere  governed  by  statute,  but  the  rule  that 
obtains  where  the  information  is  filed  in  the  name  of  the  relator, 
and  he  is  the  real  party  in  interest,  would  appear  to  have  been 
correctly  applied  in  the  principal  case. 

Sales — Implied  Warranty — Innkeepers. — The  plaintiff  alleges  that 
after  eating  at  the  defendant's  restaurant  she  became  sick,  owing  to  the 
unwholesomeness  of  the  food,  and  sues  for  breach  of  an  implied  warranty 
that  it  was  wholesome  and  fit  for  consumption.  Held,  there  was  no 
implied  warranty,  for  a  restaurant-keeper  does  not  sell  his  food  but 
only  gives  the  guest  the  privilege  of  consuming  it.  Merrill  v.  Hodson 
(Conn.  1914)  91  Atl.  533. 

Although  at  common  law  an  innkeeper  was  held  not  to  be  a  trader 
within  the  meaning  of  the  Bankruptcy  Law,  in  that  he  did  not  sell 
but  only  "uttered"  his  provisions,  Saunderson  v.  Rowles  (1767)  4  Burr. 
2064;  Harman  v.  Clarkson  (1872)  22  Fpp.  Can.  C.  P.  291,  it  has, 
nevertheless,  been  held  in  several  states,  that  a  restaurant  keeper 
may  be  convicted  under  a  statute  making  the  sale  of  certain  impure 
foods  a  criminal  offense.  Commonwealth  v.  IVarren  (1894)  160  Mass. 
533;  Commonwealth  v.  Hendley  (1898)  7  Pa.  Sup.  Ct.  356.  It  is 
true,  as  the  principal  case  points  out,  that  a  guest  may  bring  an  action 
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in  tort  for  negligence,  Pantaze  v.  West  (1913)  7  Ala.  App.  599;  Doyle 
v.  Fuerst  &  Kraemer  (1911)  129  La.  838,  but  the  burden  of  proving 
the  negligence  is  upon  the  plaintiff.  Sheffer  v.  Willoughby  (1896)  163 
111.  518 ;  Crocker  v.  Baltimore  Dairy  Lunch  Co.  (1913)  214  Mass.  177. 
It  must  be  admitted  that  the  principal  case  in  declaring  that  a  restau- 
rant-keeper does  not  sell  his  food,  is  supported  by  a  considerable 
body  of  authority.  Beale,  Innkeepers  &  Hotels  §  169;  Burdick,  Sales 
(3rd  ed.)  25.  But  in  view  of  the  present  day  status  of  restaurants 
where  the  line  between  them  and  vendors  of  provisions  has  become 
well  nigh  imperceptible,  and  in  view  of  the  extreme  difficulty  of  proving 
negligence  and  thereby  obtaining  relief,  it  would  seem  that  the  New 
York  court  in  holding  that  a  guest  may  sue  a  restaurant-keeper  for 
breach  of  the  implied  warranty  of  wholesomeness  has  adopted  a 
position  preferable  to  that  laid  down  in  the  principal  case.  Leahy  v. 
Essex  Co.  (1914)  148  N.  Y.  Supp.  1063. 

Specific  Performance — Contracts  to  Maintain  Kailway  Stations. — 
J.  P.  granted  to  the  lessor  of  the  defendant  railroad  a  right  of  way 
over  his  lands  in  consideration  that  it  establish  a  flag  station  near  his 
dwelling.  The  heir  of  J.  P.  sues  for  specific  performance.  Held,  in 
absence  of  proof  that  public  interests  would  be  detrimentally  affected, 
a  decree  should  issue.  Parrott  v.  Atlantic  &  N.  C.  B.  B.  (N.  C.  1914) 
81  S.  E.  348. 

Agreements  of  railroads  with  private  individuals  to  establish  sta- 
tions are  per  se  void  and  unenforcible  from  considerations  of  public 
policy,  where  the  terms  of  the  contract  restrict  the  carrier  from 
locating  other  stations,  St.  Louis  etc.  B.  B.  v.  Mathers  (1874)  71  111. 
592,  or  where  the  agreement  was  consummated  by  paying  some  director 
or  officer  of  the  railroad  for  the  privilege.  Fuller  v.  Dame  (Mass. 
1836)  18  Pick.  472;  McOufjin  v.  Coyle  (1906)  16  Okla.  648;  1  Elliott, 
Railroads  (2nd  ed.)  §  362.  If  neither  of  these  extraneous  elements 
is  present,  however,  an  agreement  with  a  private  party  to  locate  a 
station  does  not  conflict  with  public  policy,  and  breach  of  the 
contract  gives  rise  to  an  action  against  the  company  for  dam- 
ages. Louisville  etc.  By.  v.  Whipps  (1904)  118  Ky.  121;  Atlantic 
etc.  B.  B.  v.  Camp  (1908)  130  Ga.  1;  see  note  14  Ann.  Cas.  441; 
but  see  Burney  v.  Ludeling  (1895)  47  La.  Ann.  73.  Since  the  dam- 
ages in  such  cases  are  often  inadequate  and  speculative,  equity  should 
decree  specific  performance,  were  it  not  for  the  reluctancy  of  that 
court  to  exercise  its  jurisdiction  to  enforce  continuing  agreements, 
Texas  &  Pac.  By.  v.  Marshall  (1890)  136  U.  S.  393 ;  Pomeroy,  Specific 
Performance  (2nd  ed.)  §  312;  but  cf.  Baphael  v.  Thames  Valley  By. 
(1867)  L.  R.  2  Ch.  App.  147,  in  absence  of  strong  considerations  of 
public  policy  to  favor  such  enforcement.  See  Joy  v.  St.  Louis  (1890) 
138  U.  S.  1,  If,  therefore,  the  plaintiff  does  not  affirmatively  show 
that  the  public  interests  will  be  injuriously  affected  through  the 
abandonment  of  the  station,  he  should  be  left  to  his  remedy  at  law. 
See  Herzog  v.  Atchison  T.  &  S.  F.  B.  B.  (1908)  153  Cal.  496. 
Nevertheless,  by  the  weight  of  authority  specific  performance  is 
granted  in  the  absence  of  proof  by  the  defendant  that  the  public 
interests  will  be  prejudiced.  Taylor  v.  Florida  etc.  By.  (1908)  54 
Fla.  635.  Where,  however,  as  in  the  principal  case,  the  plaintiff  has 
conveyed  real  property  to  the  defendant  in  reliance  upon  his  promise 
to  erect  a  structure  thereon,  the  decree  is  justified.  Pomeroy,  Specific 
performance  (2nd  ed.)  §  23. 
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Statute  of  Frauds — Sufficiency  of  Writing — Signature  of  Agent. — 
H,  acting  as  agent  for  the  defendant,  his  undisclosed  principal,  signed 
a  memorandum  of  sale  in  his  individual  capacity.  In  an  action  for 
breach  of  the  contract  of  sale,  the  defendant  set  up  the  Statute  of 
Frauds.  Held,  since  the  contract  is  valid  as  against  H,  it  is  valid  as 
against  the  defendant.  Langstroth  v.  J.  C.  Turner  Cypress  Lumber  Co. 
(1914)  148  X.  Y.  Supp.  224. 

In  order  to  satisfy  the  requirements  of  the  Statute  of  Frauds  a 
memorandum  of  sale  must  contain  all  the  essential  terms  of  the  con- 
tract, Beigart  v.  Coal  &  Coke  Co.  (1909)  217  Mo.  142,  must  identify 
the  parties  showing  the  relation  of  buyer  and  seller,  Grafton  v.  Cum- 
mings  (1878)  99  U.  S.  100;  see  American  Iron  etc.  Co.  v.  Midland  Steel 
Co.  (1900)  101  Fed.  200.  and  must  be  signed  by  the  party  to  be  charged 
therewith  or  his  lawfully  authorized  agent.  Burdick.  Sales  (3rd  ed.) 
47.  Where  the  agent  signs  as  agent  but  the  name  of  his  principal  does 
not  appear,  the  contract  is  void,  for  the  agent  by  signing  as  such  denies 
all  personal  liability,  and  as  the  principal  is  unnamed,  the  instrument 
does  not  show  anyone  liable  thereon.  7  Columbia  Law  Rev.  284;  Mertz 
v.  Hubbard  (1907)  75  Kan.  1;  Mentz  v.  Newwitter  (1890)  122  X.  Y. 
491;  contra,  Tobin  v.  Larkin  (1903)  183  Mass.  389.  Where,  however, 
the  agent  signs  the  memorandum  in  his  individual  capacity  he  makes 
himself  personally  liable,  Be  Remer  v.  Brown  (1901)  165  X.  Y.  410. 
The  contract,  therefore,  complies  with  the  requirements  of  the  Statute 
of  Frauds  above  stated  and  is  valid.  Under  the  well  settled  but 
anomalous  rule  of  agency  the  undisclosed  principal  may  be  shown  by 
parol  evidence,  Higgins  v.  Senior  (1841)  8  M.  &  W.  834,  844,  and  thus 
discovered  may  sue,  Usher  v.  Daniels  (1905)  73  X.  H.  206,  or  be  sued 
on  the  instrument,  Dykers  v.  Townsend  (1861)  24  X.  Y.  57;  see  Case 
v.  Case  (1911)  203  X.  Y.  263,  as  though  his  name  appeared  thereon. 
The  conflict  in  the  former  class  of  cases  arises  out  of  the  fact  that 
courts  fail  to  distinguish  between  undisclosed  and  unnamed  principals, 
Tobin  v.  Larkin,  supra,  and  the  principal  case  in  making  the  distinc- 
tion, is  clearly  in  accord  with  established  principles. 

Statutes — Construction — Adoption  from  Another  State. — In  an 
action  on  a  South  Dakota  statute  adopted  from  Illinois,  held,  the 
court  is  bound  by  the  construction  of  the  Illinois  statute  by  the 
courts  of  that  State.  Plowman  v.  Morden  (S.  Dak.  1914)  146  X.  W. 
914. 

When  a  statute  is  adopted  from  another  State  a  presumption 
arises  that  its  construction  by  the  Supreme  Court  of  that  State  is 
also  adopted,  Byalls  v.  Mechanics'  Mills  (1889)  150  Mass.  190;  Besser 
v.  Alpena  Cir.  Judge  (1909)  155  Mich.  631,  which  may,  however,  be 
rebutted  by  showing  that  such  construction  would  be  unsound  in 
principle,  Ancient  Order  of  Hibernians  v.  Sparrow  (1903)  29  Mont. 
132;  see  Bhea  v.  State  (1902)  63  Xeb.  461,  or  contrary  to  the  consti- 
tution of  the  adopting  State,  Risser  v.  Hoyt  (1884)  53  Mich.  185,  or 
to  the  spirit  and  policy  of  its  laws,  Smith  v.  Dayton  Iron  Co.  (1905) 
115  Tern  543;  see  Moore  v.  O'Leary  (Mich.  1914)  146  3.  W.  661,  or 
would  conflict  with  a  previous  decision  of  the  Supreme  Court  of 
the  adopting  State  on  a  statute  substantially  similar.  Sutton  v.  Heinzle 
(1911)  85  Kan.  332.  There  is  no  presumption  of  such  intent  on  the 
part  of  the  legislature  where  a  provision  is  introduced  indicating 
the  contrary  intent,  Missouri  Pac.  Ry.  v.  State  (1904)  69  Kan.  552, 
or  where  the  statute  was  adopted  from  a  State  which  in  turn  adopted 
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it  from  a  third  State.  Coulam  v.  Doull  (1889)  133  U.  S.  216.  Where 
the  presumption  arises  and  is  not  rebutted,  the  construction  by  a 
court  of  the  State  from  which  the  statute  was  adopted  has  the  same 
force  as  if  by  the  corresponding  court  of  the  adopting  State.  Morgan 
v.  State  (1897)  51  Neb.  672.  The  construction  is  therefore  not  bind- 
ing unless  by  the  highest  court  capable  of  passing  on  the  question, 
Smith  v.  Baker  (1897)  5  Okl.  326,  because  a  statute  does  not  receive 
a  settled  construction  until  it  has  reached  such  court.  Andrews  v. 
Ilovey  (1888)  124  IT.  S.  694. 
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Eugene  Untermyer,  Editor-in-Charge. 

Cook  ox  Corporations.  By  William  W.  Cook.  Seventh  Edition. 
Boston:  Little,  Brown  &  Co.     1913.     Five  Volumes,    pp.  lxxii,  4984. 

It  is  superfluous  to  remark  that  Cook  on  Corporations  is  of  use 
to  the  lawyer.  Nevertheless,  the  work  is  found  wanting  as  a  scientific 
treatise,  although  as  a  digest  of  corporation  case  law  it  is  useful  and 
generally  accurate.  The  seventh  edition  is  characterized  first,  by 
being  enlarged  to  five  volumes;  second,  by  the  addition  of  a  collec- 
tion of  forms;  third,  by  the  presence  of  "more  than  60,000  personally 
digested  and  pertinent  citations;"  fourth,  by  extensive  elaboration  of 
several  topics,  including  Watered  Stock,  Ultra  Vires  Acts,  Stockholders' 
Suits,  and  Dissolution. 

As  a  digest,  Cook  on  Corporations  is  satisfactory,  though  some 
unjustifiable  omissions  may  be  noted.  One  looks  in  vain  for  a  citation 
of  the  late  Mr.  Justice  Lurton's  classical  opinion  in  Mallory  v.  Hanaur 
Oil  Works  (1888)  86  Tenn.  598,  8  S.  W.  396,  in  the  section  entitled: 
'"A  Corporation  Cannot  be  a  Partner  in  a  Partnership."  (Sect.  678). 
The  case  is  cited  only  in  the  chapter  on  "Trusts  and  Unincorporated 
Joint  Stock  Associations,"  though  the  decision  rests  solely  on  the 
proposition,  whether  sound  or  unsound,  "that  a  corporation  has  not 
the  power  to  enter  a  partnership,  either  with  other  corporations  or 
individuals."  In  the  widelv-discussed  case  of  Harris  v.  Independence 
Gas  Co.  (1907)  76  Kan.  750,  92  Pac.  1123,  the  court  declared  that 
"neither  party  to  even  an  executory  contract  should  be  allowed  to 
defeat  its  enforcement  by  the  plea  of  ultra  vires."  This  doctrine  is 
not  only  logical,  just  in  result,  and  simple  in  application,  but  is  in 
line  with  the  de  facto  doctrine  in  frowning  upon  collateral  attack. 
Cook  cites  this  decision  (§  694,  p.  2324)  but  in  no  manner  refers  to 
the  above  proposition  nor  to  the  soundness  of  its  tendency. 

The  distinguishing  feature  of  the  fifth  edition  lies  in  its  bulk. 
The  work  merely  illustrates  the  modern  tendency  to  elaborate  at  the 
expense  of  conciseness,  which  explains  why  so  many  recent  editions 
and  recent  law  books  can  proudly  boast  of  their  imposing  bulk  of 
four,  five,  and  even  six  and  seven  volumes.  On  a  quantitative  analysis, 
they  all  surely  measure  up  to  the  mark.  But  if  this  easier  method 
fails  when  subjected  to  a  qualitative  test,  the  consequent  moral  is 
obvious. 

One  of  the  effects  of  this  tendency  to  expand  is  a  habit  of  repeti- 
tion. Cook,  Vol.  II,  §  624,  p.  1903,  reads:  "In  New  York  under  the 
statute  authorizing  the  attorney-general  to  bring  suit  to  remove  direc- 
tors and  other  corporate  officers  for  misconduct,  he  may  commence 
suit  to  remove  them  as  directors  and  also  as  officers  for  issuing  stock 
without  consideration."  This  identical  sentence,  word  for  word,  ap- 
pears also  in  Vol.  Ill,  §  711,  pp.  2434-5.  The  only  change  is  that 
the  words,  "In  New  York,"  are  followed  by  a  comma.  Sect.  624, 
from  which  the  first  extract  is  taken,  is  headed:  "Acceptance  and 
resignation  of  office  and  failures  to  "elect  directors — Removal  of 
Directors."  Sect.  711,  containing  the  same  extract,  is  headed:  "Stock- 
holders cannot  change  the  directors  except  at  elections."  Other  in- 
stances of  repetitions  may  also  be  cited. 
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Enough  has  been  said  to  afford  insight  into  the  merits  and  demerits 
of  the  seventh  edition  of  this  work.  The  publishers  have  well  per- 
formed their  part;  paper,  printing,  binding,  and  general  form  are 
all  above  the  ordinary,  while  the  table  of  cases  and  the  index  seem 
accurate.  It  is  only  to  be  wished  that  one-half  the  industry,  ability 
and  energy  devoted  to  the  elaboration  of  this  volume  had  been  spent 
on  its  condensation. 

J.  Maurice  Wormser. 

History  of  Roman  Private  Law.  Part  II:  Jurisprudence.  By 
E.  C.  Clark,  LLD.  of  Lincoln's  Inn,  Barrister-at-Law.  Regius  Pro- 
fessor of  Civil  Law  in  the  University  of  Cambridge.  Cambridge: 
Cambridge  University  Press.  1914.  pp.  Vol.  1,  xiv,  1-432;  Vol.  2, 
433-802. 

The  first  part  of  this  work,  the  "Sources,"  appeared  in  1906.  This 
second  part  is  more  truly  described  by  its  second  title  than  by  its  first ; 
it  is  not  so  much  a  history  of  the  development  of  Roman  ideas  as  an 
essay  on  general  jurisprudence.  How  far  the  author  strays  alike  from 
Rome  and  from  private  law  appears  from  what  is  by  far  the  longest 
chapter,  that  on  "Law  and  the  State,"  which  is  chiefly  devoted  to  a 
detailed  examination  of  modern  constitutions. 

A  glance  over  the  table  of  contents  suggests  that  Professor  Clark 
attaches  a  considerable  importance  to  the  jurisprudential  generaliza- 
tions of  the  ancients.  Beside  such  modern  headings  as  "Definition  of 
Positive  Law,"  "Morality  and  Law,"  "Rights  and  Duties,"  we  find 
"lux  and  Lex,"  "lux  Scriptum,"  "Ius  non  Scriptum,"  "Personae  Res 
Actiones."  "Duties  and  Obligationes"  are  the  subject  of  one  chapter 
(or  section,  as  the  author  prefers  to  call  it,)  though  it  is  acknowledged 
that  the  terms  are  not  commensurate;  the  section  entitled  "In  rem 
and  in  personam"  combines  discussion  of  the  ancient  actio  with  that 
of  the  modern  "right."  In  short,  Professor  Clark  bases  his  jurispru- 
dential doctrine  on  ancient  as  well  as  modern  formulas. 

The  attempt  is  interesting  but  not  justified  by  the  result.  The 
modern  formulas  are  based  on  theoretical,  the  Roman  on  practical  con- 
siderations. Some  of  the  latter  are  for  us  applicable  and  valuable, 
but  they  stand  on  a  different  plane  from  the  former.  "Duties"  is  a 
universal,  "obligationes"  a  limited  term.  The  distinctions  between 
ius  and  lex,  between  written  and  unwritten  law,  are  matters  of  termi- 
nology, not  of  fundamental  importance.  The  trichotomy  of  persons, 
things,  actions,  which  constitutes,  at  best,  a  rough  classification,  as 
Sir  F.  Pollock  has  said,  is  one  in  which  the  importance  of  the  first 
member  is  distinctively  Roman.  Explanation  of  such  subjects  is  part 
of  the  explanation  of  the  Roman  legal  system;  explanation  of  the 
nature  of  law,  of  the  nature  of  duties,  rights,  and  wrongs  deals  with 
the  fundamental  material  of  universal  law.  The  terms  in  rem  and 
in  personam  have  been  made  part  of  that  material  only  by  discarding 
the  procedural  foundation  on  which  the  Romans  established  them  and 
applying  them  to  the  consideration  of  rights  in  general.  In  short,  the 
basis  of  Professor  Clark's  exposition  consists  of  two  disparate  elements, 
which  a  simultaneous  treatment  serves  rather  to  confuse  than  to  clarify. 

Lack  of  perfect  clearness  arises  also  from  the  author's  method  of 
exposition.  The  sub-title,  "A  Comment  on  Austin,"  attached  to  his 
"Practical  Jurisprudence,"  might  equally  well  have  been  employed  for 
the  present  work.  Whether  or  not  beginners  in  the  study  of  juris- 
prudence should  commence  with  Austin,  it  is  certain  that  the  frequent 
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summary  and  criticism  of  detached  portions  of  Austin's  teachings 
detracts  from  the  independent  value  of  Professor  Clark's  book,  for 
which  Austin's  own  work  seems  to  be  a  prerequisite.  A  teacher  desiring 
to  put  into  the  hands  of  his  pupils  a  dogmatic  statement  of  the  ele- 
ments of  jurisprudence,  in  which  the  secondary  conceptions  of  Roman 
lawyers  find  a  place  beside  the  modern  fundamentals,  will  turn,  as 
hitherto,  to  Professor  Holland's  well-known  volume.  Perhaps  this 
objection  hardly  takes  account  of  the  fact  that  the  writer,  who  tells 
us  in  his  preface  that  "most  of  the  material  in  this  book  was  first  put 
together  for  lectures,"  is  addressing  himself  especially  to  English 
students ;  yet  one  cannot  avoid  thinking  that  he  has  adhered  too  closely 
to  the  form  of  his  lectures  and  is  still  addressing  himself  rather  to  his 
own  students  than  to  a  wider  public. 

We  read  also  in  the  preface:  "I  cannot  claim,  for  my  views,  the 
authority  of  an  Austin,  or  of  an  Ihering;  I  only  venture  to  say  that, 
if  readers  will  look  up  my  references,  they  will  generally  find  some- 
thing which  will  enable  them  to  form  an  opinion  of  their  own."  Prob- 
ably most  readers,  while  acknowledging  the  helpfulness  of  the  abundant 
footnotes,  will  attribute  more  value  to  the  text  than  is  here  claimed 
for  it,  and  will  only  wish  that  the  author  had  chosen  to  be  more 
explicit  and  positive  in  the  statement  of  his  views. 

W.  H.  Kirk. 

Landmarks  of  a  Lawyer's  Lifetime.  By  Theron  G.  Strong.  New 
York :  Dodd,  Mead  &  Company.    1914.    pp.  552. 

Mr.  Strong's  book  is  not,  as  its  name  might  suggest,  either  an 
autobiography  or  an  account  of  the  events  of  a  typical  career.  It  is 
rather  a  collection  of  what  he  appropriately  terms  "freehand  sketches 
of  notable  lawyers  and  interesting  incidents  amid  the  passing  show  of 
the  courts,"  constituting  an  informal  history  of  the  past  forty  years 
of  the  legal  profession  in  the  State  of  New  York.  It  may  well  be 
doubted  whether  anyone  could  be  found  better  qualified  for  this  work 
than  the  author.  His  immediate  ancestry  includes  judges  of  the 
Supreme  Court  of  the  United  States,  the  Court  of  Appeals  of  New 
York,  and  inferior  courts  of  both  jurisdictions.  Practically  the  entire 
modern  history  of  the  law  is  within  the  author's  personal  knowledge. 
He  first  appeared  before  the  Court  of  Appeals  in  1873,  three  years 
after  its  organization  in  the  present  form;  he  became  a  member  in 
1872  of  the  Association  of  the  Bar,  which,  founded  in  1870,  imme- 
diately became  a  vital  factor  in  legal  affairs.  He  has  seen  the  appear- 
ance within  the  legal  field  of  title  companies  and  liability  insurance 
companies,  fountain  pens,  rubber  bands,  typewriters,  and  stenographers. 
And  the  development  of  the  law  itself  during  the  past  forty  years  is 
indicated  by  the  text-writers  whose  works  were  first  issued  during  that 
period :  Benjamin,  Dillon,  Perry,  Wharton,  Bigelow,  Schouler,  Free- 
man, High,  Daniel,  Cooley,  Jones,  Morawetz,  Pomeroy,  Cook,  Foster. 
The  reports  of  the  Federal  Supreme  Court  and  the  Supreme  Court  of 
the  State  of  New  York,  which  totalled  fifty  when  the  author's  father 
began  practice  in  1826,  and  aggregated  315  in  1870,  when  the  author 
was  admitted,  grew,  during  the  period  covered  by  his  book,  to  some 
1700,  according  to  his  calculation.  With  the  men  whose  briefs  or 
opinions  formulated  this  tremendous  body  of  law,  the  volume  is  mainly 
occupied. 

A  few  of  the  chapters,  particularly  "The  Modern  Law  Office"  and 
"The  Lawyer's  Recreations,"  seem  open  to  the  criticism  of  being  pad- 


618  COLUMBIA  LAW  REVIEW. 

ded.  The  reader,  moreover,  may  perhaps  find  somewhat  monotonous 
the  long  list  of  the  perfections  of  the  characters  described;  this,  how- 
ever, is  probably  attributable  rather  to  their  virtues  than  to  the  author's 
fault.  Certainly  the  portraits  are  not  lacking  in  individuality,  and 
comic  relief  is  not  wholly  absent.  Although  by  no  means  a  code  of 
ethics  or  "Young  Lawyer's  Handbook,"  the  volume  contains  many 
hints  for  the  edification  and  profit  of  the  practitioner.  But  its  chief 
attraction  is,  as  it  should  be,  the  little  familiar  glimpses  of  the  lawyer's 
life  as  it  used  to  be.  Those  were,  indeed,  very  different  days  when,  in 
the  third  year  of  his  practice,  the  author's  father  was  able  to  save 
$227  out  of  his  total  income  of  $670,  sharing  with  his  student-clerk 
the  living  accommodations  of  a  small  room  behind  his  office.  That 
clerk,  one  may  suppose,  was  well  stocked  with  the  legends  and  tradi- 
tions of  the  New  York  Bar  to  a  degree  not  to  be  hoped  for  in  the  case 
of  one  whose  apprenticeship  is  served  within  the  walls  of  a  law  school, 
and  who  is  more  familiar  with  the  personalities  of  Mansfield  or  Ellen- 
borough  than  with  those  of  Folger  or  Rappallo.  Mr.  Strong's  book 
is  designed  to  fill  this  void  for  the  younger  generation,  as  well  as  to 
rekindle  the  memories  of  men  of  his  own  years. 

Arthur  B.  Brenner. 

A  Treatise  on  the  Law  of  Carriers.  Second  Edition.  By  Dewitt 
C.  Moore.  Albany:  Matthew  Bender  &  Co.  1914.  Three  Volumes, 
pp.  cclxxii,  2444. 

The  value  of  this  new  edition  of  Moore  on  Carriers  to  the  pro- 
fession may  be  judged  from  the  table  of  cases,  two  hundred  and  twelve 
pages  set  double  column  in  smaller  type  than  is  usual.  It  is  as  a  first 
aid  in  finding  authorities  on  a  given  point  that  this  reviewer  expects 
to  find  this  three  volume  second  edition  most  valuable  in  practice,  if 
his  experience  in  using  the  one  volume  first  edition  is  any  criterion. 

The  title  page  shows  the  scope  of  the  topics  covered:  "A  Treatise 
of  the  Law  of  Carriers  as  administered  by  the  Courts  of  the  United 
States,  Canada  and  England,  covering  the  principles  and  rules  ap- 
plicable to  carriers  of  goods,  passengers,  live  stock,  common  carriers, 
connecting  carriers,  and  interstate  and  international  transportation  by 
land  and  water,  and  the  methods  and  procedure  for  their  enforcement, 
furnishing  a  practical  guide  to  litigants  in  the  jurisdictions  named." 

The  author  does  not  always  show  the  greatest  comprehension  of  the 
relations  of  the  rules  of  law  which  he  brings  together.  The  develop- 
ment is  often  without  the  order  which  the  logic  of  the  situation  would 
seem  to  indicate.  The  chapter  on  Common  Carriers,  for  example,  might 
be  described,  if  one  were  inclined  to  be  unfriendly,  as  desultory.  On 
the  other  hand,  the  treatment  of  the  course  of  the  law  definiilg  the 
exercise  of  the  powers  of  the  Interstate  Commerce  Commission  is  sur- 
prisingly good,  having  in  mind  the  difficulties  of  marshalling  these 
decisions  within  one  chapter. 

To  make  this  work,  greatly  enlarged  as  it  is,  easily  accessible  to 
the  lawyer,  there  is  a  comprehensive  table  of  contents  repeated  in 
blocks  in  the  chapter  headings,  a  copious  general  index  covering  both 
text  and  notes,  and  an  appendix  giving  the  text  of  the  Act  to  Regulate 
Commerce,  as  amended,  and  Acts  Supplementary  thereto,  revised  to 
January   1,   1914. 

Bruce  Wyman. 
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A  Digest  of  Cases  Decided  in  France  Relating  to  Private  Inter- 
national Law.  By  Pierre  Pellerin.  London:  Stevens  &  Sons. 
1914.    pp.  134. 

The  author  of  this  work  is  a  licencie  en  droit  of  the  University  of 
Paris,  and  a  barrister  at  law  in  London.  His  main  object  in  the 
present  publication  is  to  bring  to  the  notice  of  the  legal  profession  in 
the  United  Kingdom  and  the  United  States  the  recent  cases  in  the 
French  Courts  concerning  the  conflict  of  laws,  in  which  American  and 
French,  or  British  and  French,  parties  have  been  concerned.  His 
selections  embrace  domicile,  the  succession  to  personalty,  intestate  as 
well  as  testamentary,  marriage  and  divorce,  guardianship  and  minority, 
company  law,  the  competency  of  the  courts,  security  for  costs,  the 
execution  of  foreign  judgments,  and  various  other  subjects  which  are 
constantly  involved  in  suits  to  which  aliens  are  parties.  As  the  title 
indicates,  the  decisions  as  here  printed  are  summarized,  but  in  many 
cases  the  summaries  have  the  authority  of  Mons.  Clunet's  "Journal 
du  Droit  International  Prive,"  from  which  they  have  been  translated 
with  permission.  In  the  front  of  the  volume  there  is  a  brief  explan- 
atory list  of  French  legal  terms  for  which  the  exact  English  equivalents 
do  not  exist.  The  work,  on  the  whole,  should  prove  to  be  decidedly 
helpful,  and  it  is  proper  to  remark  that  the  author  proposes  at  the  end 
of  each  quinquennial  period  to  issue  a  revised  edition  brought  down  to 
date. 

John  Bassett  Moore. 

The  Jurisdiction  and  Practice  of  the  Courts  of  the  United 
States.  By  Charles  W.  Bunn.  St.  Paul:  West  Publishing  Co. 
1914.     pp.  vi,  129. 

This  valuable  little  book  is  the  fruit  of  vairous  lectures  delivered 
by  the  author  as  a  member  of  the  faculty  of  the  University  of  Minne- 
sota. As  he  tells  us  in  his  preface,  the  writer  has  purposely  omitted 
any  attempt  at  detail,  with  the  result  that  he  has  given  us  an  outline 
of  the  subject  which  tends  to  greatly  stimulate  the  interests  of  readers 
in  the  topic.  Beginning  with  the  constitutional  basis  of  the  judicial 
power,  we  are  next  introduced  to  the  different  tribunals,  past  and 
present,  which  Congress  has  created  in  accordance  with  that  basis, 
and  we  close  the  volume  after  a  brief  chapter  on  those  features  of  law 
peculiar  to  the  federal  courts.  The  references  are  not,  of  course, 
exhaustive,  but  enough  cases  are  cited  to  give  a  general  view  of  the 
trend  of  decision.  The  work  is  certainly  ideal  for  one  who  wishes  to 
keep  in  his  pocket  a  volume  which  will  act  as  a  key  to  this  judicial 
hierarchy;  the  details  can  easily  be  supplied  at  leisure  from  some  more 
ponderous  work. 
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EXCULPATORY  DECLARATIONS. 
1. 

Declarations  by  the  Defendant. 

In  Davis  v.  State,  recently  decided  by  the  Supreme  Court  of 
Alabama,1  the  defendant  had  been  convicted  of  homicide  which 
occurred  in  a  store.  Evidence  had  been  offered  that  after  having 
had  a  difficulty  with  the  deceased  at  the  mill  where  they  worked 
the  defendant  returned  home  and  informed  his  wife  that  he  was 
going  to  the  store  to  settle  his  account.  The  majority  of  the  court 
hold  that  this  evidence  should  have  been  admitted  to  explain  the 
defendant's  presence  at  the  store  and  to  rebut  any  presumption  of 
intent  and  premeditation.  The  only  opinion  written,  cogently  ex- 
presses a  minority  view  and  contends  that  this  piece  of  hearsay 
could  have  no  relevancy  upon  the  objective  facts  of  the  killing 
and  that  "the  declaration  of  intention,  so  far  as  it  may  possibly 
be  held  to  relate  to  deceased,  had  no  element  of  spontaneity  and 
was  under  grave  suspicion  of  having  been  manufactured  for  the 
occasion."  The  determination  of  the  majority,  without  argument 
in  support  of  it,  is  especially  unsatisfactory  because  a  previous 
contrary  decision  by  the  same  court  is  expressly  overruled. 

The  decided  weight  of  authority  elsewhere  is  in  favor  of  the 
broad  view  taken  in  the  dissenting  opinion.1'    In  his  treatise  on  Evi- 

*(Ala.  1914)  66  So.  67. 

^The  writer  has  not  overlooked  a  line  of  cases  of  which  Hunter  v.  State 
(1878)  40  N.  J.  L.  495,  and  State  v.  Pearce  (1912)  87  Kan.  457,  30  Am. 
&  Eng.  Ann.  Cas.  358,  note,  are  examples,  holding  that  statements  of  a 
deceased  or  an  accused  before  starting  on  a  journey  are  admissible  as  part 
of  the  res  gestae.  These  decisions,  if  they  are  sound,  would  cover  the 
special  kind  of  self-serving  declaration  involved  in  Davis  v.  State  (Ala. 
1914)  66  So.  67,  and  would  uphold  the  ruling  of  the  majority.  The  point 
is  not  discussed  in  the  dissenting  opinion  or  mentioned  in  stating  the 
grounds  of  the  ruling  of  the  majority,  and  therefore  does  not  seem  to 
have  any  influence  upon  the  decision.     Moreover,  it  is  submitted  that  the 


622  COLUMBIA  LAW  REVIEW. 

dence,2  Mr.  Chamberlayne  contents  himself  with  a  mere  statement 
of  the  general  rule  that  evidence  of  a  party's  extra-judicial  utter- 
ances is  not  competent  in  his  favor  unless  they  are  part  of  the 
res  gestae.  Among  the  many  illustrations  given  by  him  is  Hughes 
v.  State,  in  the  Texas  Court  of  Criminal  Appeals,3  involving  the 
same  point  as  Davis  v.  State,  but  holding  that  self-serving  declara- 
tions or  letters  by  an  accused  are  never  admissible  when  not  part 
of  the  res  gestae. 

Although  they  do  not  say  so,  it  is  not  improbable  that  the 
position  taken  by  Professor  Wigmore  influenced  the  action  of  the 
majority  of  the  Alabama  court.  The  suggestion  is  one  of  many 
radical  innovations  proposed  in  that  learned  author's  monumental 
treatise.    He  says  :* 

"Statements  before  the  act,  asserting  malice  or  hatred,  are 
always  received  against  an  accused;  except  so  far  as  the  time  of 
feeling  is  so  remote  as  to  make  it  irrelevant  (ante,  §395).  Is 
there  any  reason  why  prior  statements  in  favor  of  the  accused — 
for  example,  of  good  feeling  towards  the  injured  party,  or  of  fear 
of  him  as  an  aggressor — should  not  be  equally  admissible?  Con- 
duct offered  as  circumstantially  evidential  does  not  seem  to  be 
objected  to.  But  statements  asserting  directly  the  existence  of 
such  feelings  are  by  some  Courts  treated  as  inadmissible,  so  far  as 
they  do  not  accompany  the  very  act  charged. 

"It  is  argued  that  the  party  must  not  be  allowed  to  'make  evi- 
dence for  himself.'  But  this  objection  applies  equally  to  many 
classes  of  statements  under  the  present  Exception,  and  is  yet  not 
thought  of  as  fatal.  Moreover,  the  notion  of  'making',  that  is, 
'manufacturing'  evidence,  assumes  that  the  statements  are  false, 
which  is  to  beg  the  whole  question.  Then  it  is  further  suggested 
that  at  any  rate  the  accused,  if  guilty,  may  have  falsely  uttered 
these  sentiments  in  order  to  furnish  in  advance  evidence  to  exon- 

cases  referred  to  make  a  loose,  unscientific  use  of  the  res  gestae  doctrine 
which  more  thoughtful  text-writers  and  judges  have  now  abandoned. 

A  declaration  whither  a  man  intends  to  go  and  what  he  intends  to  do 
has  no  necessary  element  of  spontaneity.  It  may,  of  course,  be  sincere  and, 
equally,  it  may  be  premeditated  in  order  to  manufacture  evidence.  Although 
disapproving  Professor  Wigmore's  view  that  a  defendant's  declarations  to 
disclose  the  state  of  his  feelings  should  be  received  in  his  favor,  one  may 
concur  in  this  author's  opinion  as  to  all  statements  to  show  subjective  con- 
dition, that  "it  would  be  well  if  the  invocation  of  the  res  gestae  doctrine 
in  this  connection  could  be  wholly  abandoned.  The  simple  and  sufficient 
reason  for  admission  is  the  hearsay  Exception  receiving  statements  of  an 
existing  mental  condition.  Whether  these  accompany  some  conduct  rele- 
vant in  the  litigation,  any  movement  or  'act,'  is  wholly  immaterial." 
3  Wigmore,  Evidence,  §1726  (2). 

24  Chamberlayne,  Evidence,  §  2734. 

"(Tex.   1912)    149  S.  W.   173. 

*3  Wigmore,  Evidence,  §   1732    (2). 
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erate  him  from  a  contemplated  crime.  But  here  the  singular 
fallacy  is  committed  of  taking  the  possible  trickery  of  guilty  per- 
sons as  a  ground  for  excluding  evidence  in  favor  of  a  person  not 
yet  proved  guilty ;  in  other  words,  the  fundamental  idea  of  the  pre- 
sumption of  innocence  is  repudiated.  We  elaborate  this  presump- 
tion in  painful  and  quibbling  detail ;  we  expend  upon  it  pages  of 
judicial  rhetoric;  we  further  maintain,  with  sentimental  excess, 
the  privilege  against  self -crimination ;  in  short,  we  exhaust  the 
resources  of  reasoning  and  strain  the  principles  of  common  sense 
to  protect  an  accused  person  against  an  assumption  of  guilt  until 
the  proof  is  irresistible ;  and  yet,  at  the  present  point,  we  throw 
these  fixed  principles  to  the  winds  and  make  this  presumption  of 
guilt  in  the  most  violent  form.  Because  (we  say)  this  accused 
person  might  be  guilty  and  therefore  might  have  contrived  these 
false  utterances,  therefore  we  shall  exclude  them,  although  without 
this  assumption  they  indicate  feelings  wholly  inconsistent  with 
guilt,  and,  although,  if  he  is  innocent,  their  exclusion  is  a  cruel 
deprivation  of  a  most  natural  and  effective  sort  of  evidence." 

The  author  cites  in  a  note  "cases  on  both  sides,"  but  in  fact 
all  of  his  considerable  list  of  authorities,  except  three,  held  that 
the  evidence  should  be  excluded.  In  one  of  the  latter  admissibility 
was  made  to  depend  upon  the  statement  being  part  of  the  res 
gestae ;  the  other  two  cases  treating  the  evidence  as  competent  were 
in  the  Texas  Court  of  Criminal  Appeals.  One  of  them  had  the  spe- 
cial feature  that  part  of  defendant's  declarations  were  applications 
to  public  officers  for  protection  against  the  deceased.  If  the  sole 
remaining  decision  does  tend  to  countenance  Professor  Wigmore's 
new  departure,  it  may  be  said  that  later  utterances  of  the  same 
court  are  fully  in  line  with  authority  elsewhere,  to  wit :  Hughes  v. 
State,5  the  case  cited  by  Mr.  Chamberlayne,  and  Brown  v.  State.6 

As  for  Professor  Wigmore's  argument,  may  it  not  be  said  that 
it  would  be  really  begging  the  question  to  indulge  the  presumption 
of  innocence  so  far  as  to  render  admissible  a  party's  own  extra- 
judicial utterances  to  establish  his  innocence?  Most  enlightened 
people  will  agree  that  the  privilege  against  self -crimination  is 
maintained  with  "sentimental  excess."  But  two  wrongs  do  not 
make  a  right,  and  the  fact  that  the  failure  of  a  criminal  defendant 
to  take  the  stand  may  not  be  commented  upon  would  not  justify 
a  method  of  defense  which  may  be  paraphrased  in  terms  of  a  popu- 
lar jest:  "How  do  you  prove  your  innocence?  I  don't  prove  it;  I 
acknowledge  it." 

To  be  sure,  the  defendant,  in  order  to  obtain  an  acquittal,  is 

5(Tex.  1912)  149  S.  \V.  173. 
'(Tex.  1914)   169  S.  W.  437- 
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not  obliged  actually  to  prove  his  innocence;  the  prosecutor  is 
bound  to  prove  guilt  and  to  the  defendant  will  accrue  the  benefit 
of  failure  of  affirmative  proof  beyond  a  reasonable  doubt.  But  in 
offering  his  own  declarations  the  defendant  proceeds  not  strictly 
on  the  defensive,  but  affirmatively.  He  adduces  positive  evidence 
to  show  that  it  was  impossible  or  improbable  that  he  had  acted 
with  malice  or  premeditation.  A  defendant  is  entitled  to  the  gen- 
eral presumption  of  innocence,  but  it  would  be  fallacious  in  order 
to  confirm  that  presumption,  or  reestablish  it  if  attacked,  to  admit 
evidence  which  necessarily  assumes  that  the  presumption  is  true. 
In  other  words,  presuming  a  person  to  be  innocent  as  a  basis  for 
admitting  his  own  declarations  negativing  guilt,  in  a  proceeding 
whose  only  purpose  is  to  establish  his  guilt,  would  be  substantial 
petitio  principii. 

In  addition,  one  may  ask  why,  if  evidence  of  this  sort  ought  to 
be  admissible,  a  treatise  on  the  law  of  evidence  should  be  written 
to  fill  four  bulky  volumes.  They  order  this  matter  differently  in 
France  and  probably  arrive  at  substantial  justice  in  a  large  majority 
of  cases.  There  is  much  to  be  said  in  favor  of  entirely  doing  away 
with  a  "law  of  evidence,"  and  making  judicial  discretion  the  only 
criterion  of  admissibility.  But  if  any  kind  of  evidence  is  to  be 
excluded  it  would  seem  that  an  interested  party's  extra-judicial 
declarations  in  his  own  favor  should  fall  under  the  ban.  The 
ruling  of  the  majority  in  the  Alabama  case  opens  the  door  to  un- 
limited manufacture  of  evidence  having  the  appearance  of  exon- 
eration by  persons  deliberately  preparing  to  commit  crime. 

ii. 

Declarations  by  Third  Persons. 

(i)  Mr.  Chamberlayne  states7  that  "it  is  well  settled  that  the 
inculpating  statements  of  third  persons,  alleging  their  commis- 
sion of  the  offense  which  is  the  subject  of  the  pending  inquiry 
cannot  be  proved  by  the  accused  in  his  own  favor  as  the  extra- 
judicial admission  of  such  a  declarant."  The  most  recent  appli- 
cation of  this  rule  by  a  court  of  last  resort  was  in  Tillman  v.  State, 
by  the  Supreme  Court  of  Arkansas.8  It  was  held  that  evidence 
that  a  murdered  girl's  father  stated,  shortly  before  her  body  was 
found  in  a  well  with  a  bullet  hole  in  her  forehead,  that  when  the 
girl  was  found  she  would  be  south  of  a  certain  road  with  a  bullet 

72  Chamberlayne,  Evidence,   §   1313. 
8 (Ark.  1914)   166  S.  W.  582. 
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hole  in  her  forehead  and  a  rock  tied  around  her  neck  and  in  a 
well,  was  not  admissible  in  evidence  as  tending  to  show  that  the 
father,  and  not  the  defendant,  committed  the  crime. 

The  propriety  of  the  rule  is  quite  obvious.  This  species  of 
testimony  would  be  subject  to  the  objection  against  all  hearsay, 
that  is,  uncertainty  as  to  what  the  alleged  declarant  actually  said 
or  intended  to  convey.  Moreover,  to  make  alleged  confessions  of 
third  persons  competent  would  render  it  easy  and  safe  for  a  con- 
federate to  aid  in  the  acquittal  of  a  guilty  person.  The  "confes- 
sion" would  be  apt  to  exert  some,  perhaps  a  decisive,  effect  on  the 
jury.  After  a  defendant  has  been  once  acquitted,  he  is,  except  in 
a  very  few  jurisdictions,  immune  from  further  prosecution,  not- 
withstanding the  subsequent  discovery  of  new  and  convincing  evi- 
dence. The  "confessor"  if  he  actually  were  innocent  would  prob- 
ably have  little  difficulty  in  avoiding  even  an  indictment  for  the 
crime  itself,  and  as  his  declarations  were  extra-judicial  he  would 
not  be  amenable  to  prosecution  for  perjury. 

(2)  While  there  will  doubtless  be  little  dispute  as  to  the  cor- 
rectness of  the  proposition  last  quoted  from  Mr.  Chamberlayne, 
there  has  been  serious  controversy  over  the  concluding  language 
of  the  paragraph  in  which  it  occurs  :9  "That  the  third  person 
alleged  the  commission  of  the  crime  with  which  accused  is  charged 
as  part  of  a  death-bed  confession,  is  .  .  .  immaterial."  The 
preponderance  of  American  authority  sustains  this  view,  but  it 
was  brought  in  question  in  a  recent  conspicuous  case. 

In  Donnelly  v.  United  States10  it  was  held  that  the  extra- 
judicial confession  of  a  third  person,  since  deceased,  that  he  had 
committed  the  murder  with  which  the  defendant  was  charged,  was 
not  admissible  in  the  defendant's  behalf.  The  most  important 
point  made  in  the  dissenting  opinion  by  Mr.  Justice  Holmes  (with 
whom  Mr.  Justice  Lurton  and  Mr.  Justice  Hughes  concurred),  is 
as  follows : 

"The  exception  to  the  hearsay  rule  in  the  case  of  declarations 
against  interest  is  well  known;  no  other  statement  is  so  much 
against  interest  as  a  confession  of  murder ;  it  is  far  more  calcu- 
lated to  convince  than  dying  declarations,  which  would  be  let  in 
to  hang  a  man  (Matt ox  v.  United  States,  146  U.  S.  140,  36  L.  Ed. 
917,  13  Sup.  Ct.  Rep.  50),  and  when  we  surround  the  accused 

92   Chamberlayne,   Evidence,   §    1313. 
10(igi3)  228  U.  S.  243- 


626  COLUMBIA  LAW  REVIEW. 

with  so  many  safeguards,  some  of  which  seem  to  me  excessive,  I 
think  we  ought  to  give  him  the  benefit  of  a  fact  that,  if  proved, 
commonly  would  have  such  weight.  The  history  of  the  law  and 
the  arguments  against  the  English  doctrine  are  so  well  and  fully 
stated  by  Mr.  Wigmore  that  there  is  no  need  to  set  them  forth 
at  greater  length  (2  Wigmore,  Ev.  sees.  1476,  1477)." 

As  to  the  suggestion  that  a  declaration  of  this  kind  is  against 
interest,  I  have  already  shown  that  an  extra-judicial  confession 
of  a  crime  by  the  kind  of  a  man  who  would  be  apt  to  make  it  but 
who  is  really  innocent  of  the  particular  offense,  would  not  be  in 
any  serious  sense  against  his  interest,  even  if  he  expected  to  con- 
tinue living.  It  is  difficult  to  see  how  such  a  confession  can  be  in 
any  sense  against  the  interest  of  a  dying  man.  The  argument 
from  analogy  with  the  "dying  declarations"  exception  to  the  hear- 
say rule  is  of  much  apparent  force  and  ought  to  prevail  if  the 
exception  itself  were  legitimately  founded.  But  the  answer  to 
this  contention  again  is  that  two  wrongs  cannot  make  a  right. 
Professor  Wigmore  not  only  advocates  the  admissibility  of  extra- 
judicial confessions  of  third  persons,  but,  almost  alone  among  mod- 
ern judges  and  text-writers,  maintains  that  the  "dying  declara- 
tions" exception  should  be  liberally  administered  in  criminal  cases 
and  even  extended  so  as  to  apply  in  civil  actions.  We  say  almost 
alone,  because  the  Supreme  Court  of  Kansas  in  its  recent  decision 
in  Thurston  v.  Fritz11  adopted  the  learned  Professor's  view  and 
held  dying  declarations  to  be  admissible  in  a  civil  case.  Mr.  Cham- 
berlayne,  on  the  other  hand,  speaks  of  the  "dying  declarations" 
exception  as  a  "discredited  rule,"  and  it  is  submitted  that  the  de- 
cision of  the  Supreme  Court  of  Kansas  in  Thurston  v.  Fritz 
should  be  regarded  as  a  piece  of  judicial  eccentricity.12  The  trend 
of  other  recent  decisions  has  been  stringently  to  circumscribe  the 
admissibility  of  dying  declarations  even  in  criminal  cases.13 

The  former  sanction  for  the  admissibility  of  dying  declarations 
on  religious  grounds  has  lost  so  much  of  its  force  that  it  is  unsafe 
generally  to  recognize  it.  A  writer  in  the  Harvard  Law  Review 
for  April,  191 1,14  aptly  remarked:  "It  is  entirely  logical  for  one 
to  say  'I  am  about  to  die ;  therefore  why  tell  the  truth  ?'  "  In  an 
article   in   the   American    Law    Review    for    September-October, 

"(Kan.  1914)   138  Pac.  625. 

"See  27  Harvard  Law  Rev.  739;  cf.  14  Columbia  Law  Rev.  520. 
"See,  for  example,   People  v.   Sazano   (1914)   212  N.  Y.  231;   State  v. 
Valencia  (N.  M.  1914)   140  Pac.  11 19. 
"24  Harvard  Law  Rev.  485. 
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1907,15  on  "Dying  Declarations,"  the  present  writer  has  given  at 
length  his  reasons  for  the  opinion  that  the  competency  of  dying 
declarations  should  be  abrogated  entirely.  Similarly,  it  is  believed 
that  under  present  conditions  the  average  criminal,  although  realiz- 
ing that  he  was  about  to  die,  if  he  elected  to  speak  at  all,  would  not 
hesitate  falsely  to  accuse  an  enemy,  or  to  take  upon  himself  the 
responsibility  for  a  crime  of  which  he  was  innocent,  in  order  to 
exonerate  a  friend.  It  is  submitted  that  the  weight  of  argument, 
as  well  as  authority,  is  against  receiving  dying  confessions  of  third 
persons  in  exoneration  of  a  defendant,  and  that  State  courts  in 
which  the  question  is  res  nova  may  well  follow  the  ruling  of  the 
majority  of  the  Supreme  Court  of  the  United  States  in  Donnelly 
v.  United  States,  supra. 

in. 

Declarations  by  Alleged  Victim. 

( 1 )  Exculpatory  declarations  by  the  -alleged  victim  of  a  de- 
fendant should  be  admitted  whenever  they  legitimately  bear  upon 
the  question  of  defendant's  guilt.  For  example,  it  was  held  in 
Commonwealth  v.  Trefethen16  that  where  defendant  was  on  trial 
for  causing  the  death  of  a  young  woman  by  drowning,  evidence 
that  she  had  made  a  statement  to  a  trance  medium,  whom  she  con- 
sulted the  day  before  her  disappearance  from  her  home,  that  she 
intended  to  drown  herself,  should  have  been  received.  A  verdict 
against  the  defendant  was,  indeed,  set  aside  principally  because 
of  the  exclusion  of  such  evidence.  The  soundness  of  this  decision 
seems  so  patent  that  it  is  not  necessary  to  give  arguments  in  its 
favor  at  much  length.  The  "state  of  mind"  of  the  deceased  within 
a  reasonable  time  before  her  death  is  of  great  importance  if  the 
defense  of  suicide  is  urged  with  any  plausibility.  It  is  scarcely 
supposable  that  a  person  would  declare  that  she  intended  to  commit 
suicide  in  order  to  exculpate  another  person  whom  she  suspected 
of  intending  to  murder  her.  It  is  believed  that  the  weight  of  au- 
thority and  certainly  the  better  reasoned  cases  support  the  doc- 
trine of  Commonwealth  v.  Trefethen. 

The  Supreme  Court  of  Missouri  in  State  v.  Fitzgerald11  held 
to  the  contrary  in  a  long  opinion  which,  however,  as  far  as  the 
present  point  is  concerned,  consisted  merely  of  a  marshalling  of 

"41   American  Law   Rev.  660. 
"(1892)  157  Mass.  180. 
"(1895)  130  Mo.  407. 
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previous  authorities  without  independent  reasoning.  The  evidence 
was  held  incompetent  on  the  conventional  ground  that  it  was  hear- 
say and  that  the  declarations  were  not  dying  declarations  and  did 
not  constitute  part  of  the  res  gestae.  The  reasons  for  making  an 
exception  to  the  hearsay  rule  in  favor  of  suicidal  declarations  are 
fully  as  strong  as  the  grounds  for  admitting  complaints  by  the 
prosecutrix  in  prosecutions  for  rape.  In  State  v.  Kelly,  in  the 
Supreme  Court  of  Errors  of  Connecticut,18  it  was  held  in  a  well 
considered  opinion  that  where  the  defendant  accused  of  poisoning 
his  wife  claimed  that  she  had  committed  suicide,  evidence  of  her 
declarations  of  the  purpose  to  take  her  own  life  made  within  two 
months  before  her  death  was  admissible,  but  that  evidence  of 
similar  declarations  made  by  the  deceased  from  eleven  months  to 
three  or  four  years  before  the  time  was  inadmissible  because  too 
remote.  It  is,  of  course,  proper  that  a  reasonable  time  limit 
should  be  drawn  in  the  exercise  of  discretion ;  and  upon  this  point, 
as  well  as  upon  the  general  merits  of  this  exception  to  the  hearsay 
rule,  the  opinion  of  the  Connecticut  court  is  illuminative  and  con- 
vincing. 

(2)  The  admissibility  of  exculpatory  declarations  by  a  victim 
has  been  discussed  in  a  series  of  prosecutions  for  alleged  uxoricide. 
As  already  intimated,  the  evidence  should  be  considered  competent 
whenever  the  subjective  condition  of  the  decedent  logically  bears 
upon  the  defendant's  guilt.  At  least  one  court,  however,  has 
essayed  to  extend  the  scope  of  exculpatory  declarations  upon  the 
theory  of  the  existence  of  a  corporate,  conjugal  state  of  mind 
which  renders  a  statement  by  either  spouse  admissible  when  the 
motives  of  the  other  spouse  are  in  question. 

The  case  of  State  v.  Leabo,  in  the  Supreme  Court  of  Mis- 
souri,19 singularly  enough  has  proved  a  lasting  bone  of  contention 
for  text-writers  as  well  as  courts.  The  actual  decision  is  ex- 
pressed as  follows  in  the  syllabus : 

"On  the  trial  of  a  husband  for  the  murder  of  his  wife,  where 
the  State  introduces  evidence  consisting  exclusively  of  the  conduct 
and  expressions  of  the  wife  to  show  that  the  relations  between 
them  were  unpleasant,  and  to  show  motive  for  the  crime,  to  meet 
it,  letters  of  the  wife  to  an  intimate  friend,  written  five,  four,  and 
three  months  before  her  death,  in  which  she  expresses  an  affec- 
tionate regard  for  her  husband,  are  admissible,  and  their  exclusion 
is  erroneous." 

"(1904)  77  Conn.  266,  58  Atl.  705- 
"(1884)  84  Mo.  168. 
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Conceding  that  the  State  had  the  right  to  introduce  the  evi- 
dence it  did,  the  propriety  of  permitting  the  defendant  to  meet  it 
as  he  did  seems  beyond  dispute.  The  compass  of  the  decision  as 
authority  is  in  truth  very  limited.  All  that  was  abstractly  deter- 
mined is  embraced  in  the  single  sentence  of  the  opinion,  that  "if 
the  State  may  introduce  evidence  of  her  [the  wife's]  declarations 
and  conduct,  inculpatory  of  her  husband,  it  is  equally  his  right  to 
have  the  benefit  of  her  declarations  and  conduct  to  meet  such  evi- 
dence." In  Pettit  v.  State,20  however,  the  Supreme  Court  of 
Indiana,  citing  and  relying  upon  State  v.  Leabo,  held  that  on  the 
prosecution  of  a  husband  for  uxoricide  where  the  State  relied  for 
motive  on  loss  of  affection  for  the  wife  and  infatuation  for  an- 
other woman,  an  affectionate  letter  written  by  the  wife  to  the 
husband  was  competent  in  his  favor.  The  ruling  on  this  point  as 
stated  in  the  headnote  is  that  "when  the  issues  of  a  case  involve 
the  relations  existing  between  husband  and  wife,  communications 
between  them  are  admissible  in  evidence  as  an  index  to  such  re- 
lations." There  is  no  difficulty  in  subscribing  to  this  proposition 
if  the  element  of  actual,  and  not  merely  assumed,  mutuality  be  in- 
cluded. Letters  constituting  reciprocal  correspondence  between 
husband  and  wife,  and  their  actions  toward,  and  expressions  to, 
one  another,  ought  to  be  provable  as  tending  to  show  affection  or 
estrangement,  thus  bearing  upon  the  question  of  motive.  More- 
over, in  cases  where  a  defendant's  communications  to  his  wife  are 
admitted  against  him,  it  would  be  only  proper  to  admit  communi- 
cations by  her  in  reply  to  them,  although  the  wife's  letters,  or  the 
correspondence  as  a  whole  would  have  an  exculpatory  tendency. 
The  Indiana  court,  however,  resorted  to  the  fiction  of  a  com- 
munity subjective  state,  saying  in  part: 

"The  relations  existing  between  the  deceased  and  her  husband 
were  naturally,  and  by  the  theory  of  the  State's  evidence,  neces- 
sarily the  foundation  upon  which  the  guilt  of  the  defendant  was 
to  be  determined.  While  indifference,  or  even  ill  treatment  by  the 
husband,  does  not  necessarily  destroy  all  the  affection  of  the  wife 
for  him,  yet  the  degree  of  that  affection  must,  to  a  greater  or  less 
extent,  depend  upon  his  treatment  of  her.  The  relation  of  hus- 
band and  wife  is  peculiar,  in  that  all  of  the  interests  of  life  concern 
them  alike,  and  are  so  inseparable  from  their  thoughts  of,  and 
affections  for,  each  other,  that  it  can  not  be  said,  as  a  matter  of 
law,  that  the  estrangement  of  the  husband  necessarily  destroys  the 
affection  of  the  wife  for  him.  It  necessarily  follows  that  the  ex- 
istence of  affection  for  him  does  not,  of  itself,  preclude  the  loss  of 

"(1893)  i35  Ind.  393. 
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affection  by  him.  Where  the  relation  is  the  subject  of  inquiry, 
and  where  it  becomes  proper  to  investigate  the  treatment  of  one 
towards  the  other,  with  a  view  of  determining  that  relation,  it 
is  proper  to  canvass  the  treatment  of  the  other  towards  that  one. 
The  treatment  by  each  of  the  other  casts  a  light  into  the  otherwise 
dark  recesses  of  the  heart  of  each.  The  strength  of  that  light 
is  a  subject  for  the  jury,  and  may  not  be  determined  as  a  question 
of  law." 

As  already  stated,  the  Indiana  court  relied  upon  State  v.  Leabo 
as  its  authority  for  this  extreme  and  artificial  assumption.  In 
the  following  year,  the  Supreme  Court  of  Missouri,  in  State  v. 
Punshon,21  held  that  while  on  a  trial  for  wife  murder  it  was  com- 
petent for  a  defendant  to  show  that  the  domestic  relations  had  been 
of  an  affectionate  character,  statements  of  the  wife  made  before 
the  homicide  were  incompetent  for  this  purpose  as  they  were  mere 
hearsay.  The  Missouri  court  expressly  overruled  State  v.  Leabo 
which  was  unnecessary  for  the  later  decision  and  improper  from 
any  point  of  view,  because  the  Leabo  case  rested  on  special  cir- 
cumstances and,  within  its  limited  scope,  was  correct.  It  is  not 
improbable  that  the  reason  for  the  pointed  overruling  was  the  fact 
that  the  Indiana  court  had  followed  the  Leabo  case  in  Pettit  v. 
State,  and  the  Missouri  court,  as  then  constituted,  wished  radically 
to  repudiate  the  whole  doctrine. 

The  question  has  been  very  recently  elaborately  discussed,  with 
analysis  of  the  authorities,  by  the  Court  of  Criminal  Appeals  of 
Texas  in  Brown  v.  State,22 — another  prosecution  for  uxoricide. 
It  was  held  that  declarations  by  the  deceased  to  third  persons  that 
she  loved  her  husband,  the  defendant,  were  inadmissible  because 
having  no  bearing  upon  the  defendant's  attitude  toward  her.  The 
court  remarked: 

"Appellant,  in  our  opinion,  makes  the  mistake  of  thinking  it 
material  in  this  case  to  prove  the  state  of  feeling  of  the  deceased. 
In  this  character  of  case  where  one  was  murdered  by  some  one 
while  she  slept,  her  state  of  feelings  would  not  be  a  material  in- 
quiry. Deceased  was  not  being  tried,  but  it  was  appellant,  and  it 
was  his  act,  conduct  and  state  of  feeling  that  was  an  issue  in  the 
case,  and  if  deceased  did  love  him,  this  would  not  tend  to  prove 
that  he  loved  her." 

This  latest  decision  is  unanimous  save  for  one  member  of  the 
court  and  it  is  believed  that  the  position  of  the  majority  is  correct. 
Mere  statements  by  the  alleged  victim  to  outsiders  or  an  isolated 

"(1894)   124  Mo.  448. 
^(Tex.  1914)    169  S.  W.  437- 
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letter  by  her  to  her  husband  should  be  excluded.  The  vice  of  the 
Indiana  doctrine  is  that,  under  an  artificial  assumption  that  what 
one  spouse  has  said  must  tend  to  show  what  the  other  spouse 
feels,  there  are  introduced  in  evidence  declarations  not  probative 
as  to  the  real  issues  but  apt  to  introduce  a  disturbing  element  of 
emotion. 

Wilbur  Larremore. 
New  York. 


LIABILITY  IN  TORT  OF  CARRIERS  OF  THE 

MAIL. 

The  question  as  to  the  right  of  the  owner  of  a  parcel  consigned 
to  the  mail  to  recover  in  tort  for  its  loss  or  destruction,  as  against 
the  carrier  of  such  mail  by  contract  whose  servant  has  by  negli- 
gence or  misfeasance  occasioned  such  loss,  has  only  recently  been 
directly  passed  upon  by  the  courts.1  Certain  difficulties  with  which 
the  courts  seem  to  have  been  confronted  in  reaching  their  con- 
clusions in  these  cases,  and  certain  other  difficulties  which  are 
likely  to  arise  in  applying  the  decisions  announced,  suggest  a  brief 
examination  of  the  course  of  the  decisions  relating  to  the  liability 
of  postmasters  and  others  who  are  engaged  in  discharging  the 
functions  assumed  by  the  government  in  maintaining  a  post-office 
department. 

The  history  of  the  postmaster's  liability  begins  with  the  discus- 
sion in  the  case  of  Lane  v.  Cotton,2  in  which  the  views  of  the 
judges  of  the  court  of  King's  Bench  were  fully  expressed,  although 
judgment  for  the  defendants  was  not  entered  until  a  year  later. 
The  case  was,  briefly,  as  follows.  The  plaintiff  Lane,  having 
entrusted  to  the  post-office  at  London  a  letter  containing  two 
exchequer  bills  of  three  hundred  pounds  each,  addressed  to  one 
Jones  at  Worcester,  alleged  that  this  letter  with  the  bills  contained 
therein  was  not  conveyed  to  Worcester  but  was  lost  by  the  negli- 
gence of  the  defendants,  Sir  Robert  Cotton  and  Sir  Thomas  Frank- 
land,  who  had  been  appointed  jointly  as  postmasters-general  of 
England,  and  their  servants.  There  were  special  findings  in  the 
case  in  favor  of  the  plaintiff  on  these  allegations.  It  appeared  that 
the  letter  was  delivered  at  the  London  post-office  to  one  Breese, 
who  had  been  appointed  by  the  defendants  to  receive  the  letters 
at  that  office;  and  it  is  plain  from  the  opinions  of  the  justices  that 
if  there  was  any  negligence,  it  was  that  of  Breese,  who  was 
appointed  by  the  postmasters-general  under  authority  of  the 
statute  to  discharge  the  duties  which  he  was  performing  in  con- 
nection with  the  receipt  and  custody  of  the  letter.  The  question 
submitted  to  the  court  was  whether  the  action  would  lie  against 

bankers'  Mutual  Casualty  Co.  v.  Minneapolis,  etc.,  Ry.  (C.  C.  A.  1902) 
117  Fed.  434,  54  C.  C.  A.  608,  and  Boston  Ins.  Co.  v.  C.  R.  I.  &  P.  Ry. 
(1902)   118  Iowa,  423. 

2(i7oi)  1  L,d.  Raym.  646;  also  reported  at  length  in  12  Mod.  472,  and 
briefly  in  other  reports. 
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the  postmasters-general  for  the  neglect  and  non-feasance  of  Breese. 
The  case  was  tried  before  Chief  Justice  Holt,  who  reached  the 
conclusion  that  the  defendants  were  liable  for  the  negligence  of 
Breese,  who  might  also  be  liable  not  only  as  an  officer  but  as  a 
wrongdoer.  On  a  reargument  before  four  justices  of  the  King's 
Bench,  three  of  them  were  of  opinion  that  the  defendants  were 
not  liable  for  the  negligence  of  Breese,  but  Chief  Justice  Holt 
adhered  to  his  original  view  as  to  the  defendants'  liability.  Sub- 
sequently, a  judgment  was  rendered  for  the  defendants ;  but  it  is 
said  that,  upon  an  intimation  that  the  plaintiff  intended  to  bring 
a  writ  of  error  on  the  judgment,  the  defendants  paid  the  plain- 
tiff's claim. 

The  arguments  for  plaintiff  and  defendants  and  the  views 
expressed  by  the  justices  are  so  pertinent  to  the  question  as  to 
the  liability  in  tort  of  a  carrier  of  the  mails  that  it  will  be  inter- 
esting briefly  to  summarize  them.3  For  the  plaintiff  it  was  con- 
tended that  the  office  of  postmaster  was  an  ancient  common  law 
office  exercisable  by  any  person  before  the  enactment  of  the 
Statute  of  12  Car.  II,  c.  35,  which  created  the  office  of  postmaster- 
general  with  the  purpose  of  making  one  public  office  of  all  the 
prior  private  ones,  the  end  proposed  being  a  more  speedy  and 
safe  conveyance  of  letters.  Therefore,  the  posts,  whether  private 
or  public,  should  be  considered  as  common  carriers  of  small 
packets,  and  consequently  liable  as  are  other  common  carriers,  to 
make  satisfaction  for  miscarriage.  It  was  further  contended  that 
the  postmaster-general  appointed  under  the  Statute  was  charged 
with  the  duty  of  carrying  letters  consigned  to  post,  and  was  an- 
swerable for  his  subordinates,  whom  he  was  authorized  to  appoint ; 
and  that,  although  in  the  letters  patent  issued  to  the  postmaster- 
general  there  was  a  covenant  that  he  should  not  answer  for  the 
default  of  any  other  person,  nevertheless,  such  letters  patent  con- 
stituted only  a  private  agreement  between  the  King  and  his 
appointee,  which  agreement  could  not  deprive  the  subject  of  a 
benefit  which  was  given  to  him  by  law ;  reference  being  made  to 
the  liability  of  a  sheriff  for  the  negligence  of  his  bailiff.  For  the 
defendants  it  was  contended  that  the  liability  arising  out  of  com- 
mon law  offices  was  not  applicable  to  this  public  office  created  by 
statute,  the  smallness  of  the  premium  paid  for  the  transportation 

*The  arguments  of  counsel,  pro  and  con,  are  more  fully  stated  in 
the  report  of  the  case  in  12  Mod.  472  than  in  the  report  given  in  1  Ld. 
Raym.  646;  but  the  latter  report  gives  more  specifically  the  views  of 
the  Justices,   and   especially  the  views  of  Chief  Justice   Holt,   dissenting. 


634  COLUMBIA  LAW  REVIEW. 

of  letters  and  parcels  being  relied  upon  as  an  argument  that  Parlia- 
ment, in  the  enactment  of  the  Statute,  did  not  have  in  contempla- 
tion any  such  liability  of  the  postmaster-general  therein  provided 
for.  It  was  further  contended  that  there  was  no  analogy  between 
the  postmaster-general  and  a  common  carrier,  as  the  latter  had 
the  privilege  of  making  his  own  price  according  to  the  risk  run, 
whereas  the  rate  for  the  carriage  of  letters  and  parcels  by  post 
was  fixed  by  statute.  The  controversy  as  to  whether  the  exchequer 
bills  were  within  the  contemplation  of  the  Statute,  which  provided 
for  the  carrying  by  post  of  "all  letters  and  and  packages  whatso- 
ever," need  not  be  stated,  for  on  this  question  the  justices  were 
equally  divided. 

Gould,  Justice,  based  his  conclusion  that  the  defendants  were 
not  liable  especially  on  the  ground  that  Breese  was  as  much  a 
King's  officer  as  were  the  defendants,  although  the  defendants 
were  more  general  officers,  and  that  each  was  bound  only  to 
answer  for  himself.  He  suggested,  moreover,  that  if  the  defend- 
ants had  died,  yet  Breese  would  have  continued  as  officer,  and 
therefore  Breese  had  a  charge  and  trust  of  himself  and  was  not 
a  deputy  to  the  defendants.  He  also  laid  stress  on  the  nature  of 
the  office,  as  indicated  by  the  general  purpose  of  the  Statute,  and 
insisted  that,  since  the  defendants  received  only  a  salary,  there 
was  no  adequate  recompense  to  find  a  contract  rendering  the  post- 
masters-general liable  for  the  value  of  the  letters  or  parcels  re- 
ceived,— there  being  no  proportion  between  the  compensation  and 
the  hazard. 

Powys,  Justice,  agreed  that  if  such  an  office  had  been  erected 
at  common  law  by  a  private  man  for  gain,  an  action  would  have 
lain  at  common  law  for  a  miscarriage ;  but  he  observed  that  Parlia- 
ment in  setting  the  price  for  carriage  had  regard  only  to  the  size 
and  weight,  and  not  to  the  value,  from  which  he  inferred  that 
Parliament  did  not  intend  that  the  postmaster-general  should  be 
answerable  for  the  value  of  packages  lost  in  the  post.  But  he 
thought  that  an  action  would  lie  against  Breese  who  had  received 
the  letter,  on  the  theory  that  the  inferior  officers  were  servants  of 
the  King  and  not  of  the  defendants,  their  wages  being  paid  out 
of  the  returns  of  the  post-office  and  security  being  taken  of 
them  in  the  name  of  the  King.  He  believed,  however,  that  it 
would  be  otherwise  if  the  office  had  been  farmed. 

Turton,  Justice,  made  the  rather  irrelevant  suggestion  that  an 
action  would  not  lie  against  the  custodian  of  records  for  so  negli- 
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gently  keeping  such  records  that  a  record  was  lost,  "because 
other  clerks  beside  his  had  access  to  the  office ;"  but  he  agreed 
in  general  with  Gould  and  Powys. 

Chief  Justice  Holt's  dissent  was  stated  at  great  length.  He  not 
only  undertook  to  answer  the  objections  of  the  other  justices  to  the 
right  of  recovery  by  the  plaintiff,  but  discussed  seriatim  various 
other  objections,  no  doubt  for  the  purpose  of  meeting  the  arguments 
of  defendants'  counsel.  His  main  points,  however,  may  be  suffi- 
ciently summarized  for  present  purposes  as  follows.  First,  the  post- 
master-general is  by  the  Statute  intrusted  with  the  interest  and 
property  of  the  subject,  and  charged  with  the  duty  of  safely  keep- 
ing at  his  peril  all  letters  confided  to  his  custody ;  and  the  Chief 
Justice  urge  the  analogy  of  the  marshal  or  warden  of  a  prison 
who  is  obliged  safely  to  keep  the  prisoners  at  his  peril.  Second, 
the  owner  of  the  letter  pays  a  premium  for  its  carriage  in  pur- 
suance of  an  employment  which  the  postmaster-general  has 
accepted ;  and  to  the  objection  that  the  office  was  founded  by  the 
government,  he  answered  that  it  was  immaterial  whether  it  was 
founded  by  the  statute  law  or  the  common  law.  As  to  the  objec- 
tion that  the  charge  ought  to  be  in  pursuance  of  some  sort  of  con- 
tract, he  denied  that  any  contract  was  necessary,  considering  the 
duty  of  the  office  in  itself  sufficient  to  impose  the  obligation;  and 
he  further  contended  that  the  defendants  received  a  salary,  and 
the  case  was  therefore  like  that  of  the  master  of  a  ship  accepting 
goods  for  transportation,  and  analogous  to  that  of  an  innkeeper 
who  is  chargeable  for  goods  in  his  custody.  His  main  contention, 
however,  was  that  Breese  had  been  appointed  by  the  defendants 
and  was  removable  by  them,  though  they  did  not  pay  him  his 
wages.  But,  on  the  other  hand,  if  Breese  was  not  a  servant  of 
the  defendants,  the  defendants  were  still  liable  for  his  wrong,  as 
that  of  a  stranger  for  whose  acts  they  had  assumed  liability  by 
undertaking  the  duties  of  their  office. 

The  case  of  Lane  v.  Cotton,  then,  stands  for  the  proposition 
that  the  postmaster-general  of  England,  and  by  necessary  applica- 
tion of  the  line  of  reasoning,  any  postmaster,  is  a  public  officer,  not 
accountable  for  the  misconduct  of  subordinates,  who,  though  they 
may  be  appointed  by  him,  are  officers  of  the  postal  department. 
This  proposition  was  reannounced  seventy-five  years  later  in  the 
case  of  Whitfield  v.  Lord  Le  Despencer*  in  which  the  plaintiff 
sought  to  recover  against  the  postmasters-general  of  England  the 

*(i778)  2  Cowp.  754. 
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value  of  a  banknote  for  one  hundred  pounds  which  he  had  sent  in 
a  letter  lost  in  the  mail.  There  was  a  special  finding  that  plaintiff's 
letter  was  delivered  into  the  general  post-office  in  London,  and 
with  the  banknote  enclosed  came  to  the  hands  of  one  Michell,  a 
sorter  of  letters,  appointed  by  defendants  and  paid  out  of  the 
revenues  of  the  office,  who  had  given  security  and  taken  an  oath 
for  the  faithful  discharge  of  his  duties ;  and  that  the  said  Michell 
feloniously  secreted  plaintiff's  letter  and  stole  the  banknote  there- 
from, for  which  offense  he  was  tried,  convicted  and  executed. 
The  question  most  elaborately  argued  was  as  to  whether  Michell 
was  the  servant  of  the  public,  that  is,  an  officer  of  the  department, 
or  whether  he  was  the  servant  of  the  defendants.  Lord  Mans- 
field, delivering  the  opinion  of  the  court,  re-examined  the  question 
as  to  the  state  of  the  law  prior  to  the  decision  of  the  case  of 
Lane  v.  Cotton,  and  reached  the  conclusion  that  from  the  nature 
of  his  employment  Michell  was  a  public  servant  for  whose  mis- 
conduct the  defendants  were  not  liable.  He  was  satisfied,  there- 
fore, to  render  a  judgment  for  the  defendants  on  the  authority  of 
Lane  v.  Cotton,  which  he  said  had  been  acted  upon  as  law  by 
Parliament,  the  post-office  department,  and  the  people.  The  de- 
cision might  well  have  been  rested,  however,  upon  the  language  of  a 
statute  passed  after  the  decision  in  Lane  v.  Cotton,  embodying 
the  exemption  from  liability  of  the  postmaster-general,  which  in 
the  case  of  Lord  Cotton  and  his  associate  was  embodied  only  in 
the  patent  to  the  office. 

The  distinction  between  the  rule  of  liability  of  a  public  officer 
for  the  misconduct  of  subordinate  officers,  and  that  of  a  corporate 
body  for  the  misconduct  of  its  servants  was  pointed  out  in  the  case 
of  The  Mersey  Docks  and  Harbour  Board,  Trustees,  v.  Gibbs* 
in  which  the  cases  of  Lane  v.  Cotton  and  Whitfield  v.  Lord  Le 
Despencer  were  commented  upon.  In  this  case  it  appeared  that 
the  defendants  (plaintiffs  in  error)  were  incorporated  by  act  of 
Parliament  for  the  purpose  of  maintaining  certain  public  docks, 
and  that  plaintiff's  vessel  was,  by  reason  of  a  mud  bank,  injured 
in  approaching  such  docks.  It  was  not  contended  that  the  trustees 
personally  had  knowledge  of  the  unfit  condition  of  the  approach 
to  the  docks ;  but  it  was  insisted  that  they  were  charged  with  such 
knowledge  through  their  servants  and  were  therefore  liable  for 
failure  to  take  reasonable  care  that  the  entrance  to  the  docks  should 
be  kept  in  a  safe  condition  for  use.    On  an  appeal  by  the  trustees 

•(1864)  L.  R.  1  H.  L.  93. 


LIABILITY    OF   CARRIERS    OF    THE   MAIL.      637 

from  a  judgment  in  which  they  were  held  liable  for  the  damages 
suffered  by  the  plaintiff,  the  judges  ruled  that  the  trustees  were 
not  public  officers,  but  constituted  in  effect  a  public  corporation, 
charged  with  a  duty  involving  a  liability  for  the  negligent  mainte- 
nance of  these  public  works.  The  cases  as  to  the  postmasters- 
general  were  distinguished  on  the  ground  that  the  latter  were 
public  officers,  servants  of  the  government,  entrusted  with  the 
management  of  a  branch  of  the  government  business,  and  not 
responsible  for  the  negligence  or  default  of  those  in  the  same 
public  employment  as  themselves. 

Finally,  the  cases  as  to  the  liability  of  the  postmasters-general 
were  followed  in  Bainbridge  v.  Postmaster-General,6  which  was 
an  action  for  personal  injuries  received  in  consequence  of  the 
negligent  displacement  of  a  foot-way  for  the  purpose  of  repairing 
a  telegraph  cable.  The  negligence  was  that  of  an  engineer  em- 
ployed by  the  post-office  department  in  its  function  of  maintaining 
the  postal  telegraph  line;  and  the  attempt  to  distinguish  the  early 
postmaster-general  cases  was  based  on  the  contention  that  the 
statute  establishing  the  postal  telegraph  conferred  upon  the  post- 
master-general a  corporate  function,  instead  of  an  official  duty 
with  reference  to  the  business  transferred  to  him.  This  contention 
was  denied,  and  the  exemption  of  the  defendant  from  liability  was 
based  on  the  conclusion  that  the  functions  of  the  postmaster-general 
as  to  the  public  telegraph  were  analogous  to  those  which  he  exer- 
cised with  reference  to  the  mail  service. 

The  doctrine  of  the  cases  above  noticed  has  been  uniformly 
followed  in  this  country,  with  the  result  that  any  officer  of  the 
post-office  department,  whether  superior  or  inferior,  is  liable  to 
the  owner  of  mail-matter  for  injury  due  to  his  own  personal 
default  in  the  discharge  of  his  duties,  but  not  liable  for  the  default 
of  a  subordinate  officer  or  servant  in  the  public  employment.  Thus, 
in  Keenan  v.  Southworth,7  a  postmaster  was  held  not  liable  to  the 
sender  of  a  letter  for  its  loss  by  the  negligence  of  a  clerk  in  his 
office,  the  brief  statement  being  "that  the  postmaster-general,  the 
deputy  postmasters,  and  their  assistants  and  clerks,  appointed  and 
sworn  as  required  by  law,  are  public  officers,  each  of  whom  is 
responsible  for  his  own  negligence  only,  and  not  for  that  of  any 
of  the  others,  although  selected  by  him,  and  subject  to  his  orders." 

'[1906]  1  K.  B.  178  (C.  A.  1905). 
7  (1872)   no  Mass.  474. 
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In  Raisler  v.  Oliver*  the  same  proposition  is  announced,  but  with 
the  limitation  that  it  is  applicable  for  the  exemption  of  a  postmaster 
from  liability  for  the  defaults  of  his  clerks  and  assistants  only 
where  they  "are  appointed  in  pursuance  of  some  law  expressly 
authorizing  it,  so  that  by  virtue  of  the  law  and  the  appointment, 
the  appointees  become  in  some  sort  public  officers  themselves." 
Under  this  qualification  the  court  sustained  a  judgment  against  the 
defendant  postmaster,  on  the  ground  that  it  did  not  appear  in  the 
record  that  the  clerk  whose  negligence  caused  the  loss  of  registered 
letters  was  an  employee  of  the  department  rather  than  a  private 
clerk  or  assistant  paid  by  the  postmaster  out  of  his  own  salary  or 
means. 

These  cases  have  been  discussed  at  some  length  for  the  pur- 
pose of  making  clear  a  distinction  which  must  be  taken  between 
the  case  of  a  postmaster  sought  to  be  charged  for  the  default  of 
a  subordinate  in  the  public  service,  though  appointed  by  him,  and 
the  case  of  a  carrier  of  mail  under  contract  sought  to  be  charged 
for  the  results  of  the  negligence  of  a  servant  who  is  not  in  any  way 
accepted  by  the  post-office  department,  or  recognized  as  being  in 
the  service  of  that  department. 

The  failure  to  make  such  distinction  misled  the  Supreme  Court 
of  Ohio,  in  Conwell  v.  Voorhees,9  into  holding  that  the  owners  and 
proprietors  of  a  stage  coach  who  had  contracted  for  the  carriage  of 
United  States  mail,  were  not  liable  to  the  owner  for  loss  of  a  letter 
containing  money,  on  the  ground  that  such  contractors  were  public 
agents,  not  responsible  for  the  omissions,  negligence  or  misfea- 
sance of  those  employed  under  them ;  and  having  employed  trust- 
worthy persons  of  suitable  skill  and  ability,  they  had  not  cooperated 
in  the  wrong.  This  case  was  followed  in  Hutchins  v.  Brackett,10 
in  which  it  was  assumed  that  the  English  postmaster  cases  were 
controlling;  but  the  point  was  not  really  involved,  for  it  appeared 
that  the  servant  who  lost  the  letter  was  in  fact  a  mail-carrier,  pre- 
sumptively, as  it  would  seem,  recognized  by  the  post-office  depart- 
ment as  a  proper  person  to  carry  the  mail  under  its  authority. 
These  two  cases,  however,  were  criticised  and  their  defective 
reasoning  pointed  out  in  Sawyer  v.  Corse,11  which  involved  the 
liability  of  a  contractor  carrying  the  mail   for  loss  of   a  letter 

"(1892)  97  Ala.  710. 
"(1844)    13  Ohio,  523. 
10(i85o)  22  N.  H.  252. 
11  (Va.  1867)   17  Gratt.  230. 
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containing  bank-notes,  due  to  the  negligence  of  his  private  agent 
or  servant,  it  appearing  that  such  servant  was  selected,  employed 
and  paid  by  the  contractor,  was  under  his  direction  and  control, 
worked  for  his  benefit  and  profit,  and  could  be  discharged  by  him 
at  pleasure.  The  court  reasoned  that  though  the  contractor  "may 
be  said  to  be  in  a  certain  sense  an  agent  of  the  government  because 
he  is  engaged  in  working  for  the  government,  yet  the  laborers  and 
others  whom  he  employs  under  him  in  the  execution  of  his  con- 
tract cannot  be  said  to  be  agents  of  the  government,  which  does 
not  know  them,  does  not  appoint  them,  does  not  control  them,  does 
not  pay  them,  and  has  nothing  to  do  with  them." 

The  Supreme  Court  of  Mississippi  in  Foster  v.  Metts,12  very 
clearly  misconceived  the  distinction  made  in  the  case  of  Sawyer 
v.  Corse  between  the  private  servant  of  a  contractor  and  a  sub- 
ordinate in  the  government's  employ,  for  it  expressed  its  disap- 
proval of  the  latter  case,  favoring  the  views  expressed  in  Conwell 
v.  Voorhees  and  Hutchins  v.  Brackett,  although  the  facts  under 
consideration  involved  the  liability  of  a  contractor  for  loss  of  a 
letter  stolen  by  a  government  mail-carrier:  at  least,  that  is  the 
inference  suggested  by  the  statement  of  the  court  that  a  carrier  of 
the  mails  is  required  to  be  of  a  certain  age,  take  a  certain  oath, 
etc.,  and  is  subject  to  discharge  by  any  postmaster  under  certain 
contingencies.  Such  a  carrier  is  of  course  a  "subordinate  agent  of 
the  government,  whose  employment  is  contemplated  and  provided 
for  by  the  government  in  contracting  to  have  the  mail  carried,"  and 
the  rule  that  postmasters  are  not  liable  for  defaults  of  their 
subordinates  was  therefore  applicable. 

Apparently  the  first  case  of  a  suit  involving  the  liability  of  a 
railroad  company,  as  a  carrier  of  mail,  to  the  owner  of  mail-mat- 
ter for  its  loss  or  destruction  due  to  the  negligence  of  the  servants 
of  the  company,  is  that  of  Central  R.  &  B.  Co.  v.  Lampley,1* 
decided  by  the  Supreme  Court  of  Alabama.  The  plaintiff,  Lamp- 
ley,  sued  the  defendant  company  to  recover  damages  for  the 
alleged  conversion  of  $225  in  money,  which  the  plaintiff  had  sent 
by  mail  enclosed  in  a  registered  letter  which  had  never  reached 
its  destination.  It  appeared  that  the  pouch  containing  the  letter 
was  strapped  and  locked  by  the  postmaster  and  delivered  to  an 
employee  of  the  defendant,  the  custom  of  the  post-office  at  that 
time  being  to  deliver  mail  pouches  to  and  receive  them  from  the 

"(1877)    55  Miss.  77- 
"(1884)   76  Ala.  357- 
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employees  of  the  defendant.  It  is  clear  from  the  testimony  that 
this  employee  was  merely  a  train-hand  or  porter,  and  that  the 
mail  while  being  carried  on  defendant's  train  was  not  in  charge 
of  any  route  agent  or  official  of  the  post-office  department,  the 
pouches  being  placed  in  the  baggage-car.  The  conductor,  who 
seems  to  have  been  the  only  person  on  the  train  charged  with  any 
duty  regarding  the  mail  pouches,  was  not  a  postal  official.  Judg- 
ment having  been  rendered  against  the  railroad  company  for  the 
loss  of  the  money  in  the  registered  letter,  the  Supreme  Court,  on 
appeal,  held  that  the  action  for  conversion  would  not  lie  and 
reversed  the  judgment,  saying  that  there  was  no  evidence  tending 
to  show  that  the  defendant  was  guilty  of  any  wrongful  disposi- 
tion or  appropriation  or  withholding  of  the  letter  other  than  the 
failure  to  deliver  on  the  commencement  of  the  suit.  On  the  gen- 
eral proposition  as  to  whether  the  defendant  would  be  liable  for 
loss  of  the  letter  by  the  negligence  or  want  of  care  of  defendant's 
servants,  the  court  approved  of  the  doctrine  announced  in  Sawyer 
v.  Corse,  on  the  theory  that  the  employees  of  the  railroad  are  its 
private  servants  not  engaged  in  the  government  employment,  and 
it  noticed  with  disapproval  the  cases  of  Conwell  v.  Voorhees  and 
Hutchins  v.  Brackett  which  have  already  been  commented  upon. 
There  was  also  some  consideration  in  this  case  of  the  question 
whether  the  railroad  company  was,  with  regard  to  the  mail  thus 
carried,  a  common  carrier  of  goods,  and  the  suggestion  was  made 
that  its  liability  in  this  respect  was  only  that  of  bailee  for  hire. 

Following  the  chronological  order  of  decisions  as  well  as 
relevancy  of  subject  matter,  we  must  next  consider  the  English 
case  of  "The  Wink  field. 'ni  A  collision  occurred  between  the  steam- 
ship "Mexican,"  carrying  the  British  mails  for  South  Africa,  and 
the  steamship  "Winkfield,"  resulting  in  the  loss  of  the  former 
with  a  portion  of  the  mail  which  she  was  carrying.  In  proceed- 
ings in  the  Admiralty  Court,  to  determine  the  liability  of  the 
owners  of  the  "Winkfield"  for  the  damages  sustained  by  the 
"Mexican"  and  all  other  claims  for  damages  resulting  from  the 
collision,  the  court  allowed  claims  of  the  postmaster-general  of 
England  for  the  value  of  letters  and  parcels  in  respect  of  which  the 
parties  interested  had  made  claims  upon  him  and  given  him  written 
authority  to  represent  them  in  these  proceedings;  but  it  refused 
to  allow  his  claim  for  letters  and  parcels  in  respect  of  which  no 
claims  had  been  made  or  instructions  received  from  the  senders 
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or  addressees,  although  the  postmaster-general  undertook  to  dis- 
tribute the  proceeds  among  them.  On  appeal  from  the  disallow- 
ance of  the  latter  claims,  it  was  held  in  the  Court  of  Appeals  that 
the  postmaster-general  stood  in  the  position  of  bailee  for  the 
owners  of  letters  and  parcels  sent  by  the  mail  and,  as  such  bailee, 
was  entitled  to  recover  the  value  of  property  lost  through  the 
negligence  of  the  defendants,  thus  overruling  the  case  of  Claridge 
v.  South  Staffordshire  Tramway  Co.,1*  in  which  it  was  held  that 
as  against  a  wrongdoer,  the  bailee  could  only  recover  the  damage 
to  his  interest  in  the  property,  leaving  the  bailor  to  sue  for  his 
own  loss.  The  court  discussed  at  length  the  nature  of  the  bailee's 
right  in  the  property  intrusted  to  him,  and  reached  the  conclusion 
that  his  right  to  recover  for  its  loss  or  injury  did  not  rest  upon 
his  liability  over  to  the  bailor  but  upon  his  possession, — the  duty 
to  account  to  the  bailor  for  the  amount  of  the  recovery,  over  and 
above  the  value  of  his  own  interest  as  a  bailee,  being  a  consequence 
of  his  having  acquired  a  claim  which  was  in  his  hands  a  substi- 
tute for  the  lost  property.  The  significance  of  this  decision,  so  far 
as  it  relates  to  mail-matter,  is  that  as  to  such  matter  the  post-office 
department  stands  toward  the  owner  as  bailee,  authorized  to  con- 
tract with  reference  to  its  transportation  and.  on  behalf  of  its 
owner,  to  recover  damages  from  any  person  who,  either  by  breach 
of  contract  or  by  tort,  has  caused  an  injury  to  such  owner.  Under 
this  theory,  a  contractor  for  the  carriage  of  mail,  to  whom  mail- 
matter  is  delivered  for  transportation, — full  custody  and  posses- 
sion of  the  matter  being  given  to  the  carrier,  and  not  to  a  servant 
of  the  department  accompanying  it  during  the  transportation, — 
is  a  bailee  of  the  department,  and  liable  to  respond  to  the  depart- 
ment, not  only  for  breach  of  contract  of  transportation,  but  also 
in  tort  for  negligence  resulting  in  damage  or  loss. 

It  is  quite  true,  as  was  suggested  in  Foster  v.  Metis  and  Central 
R.  &  B.  Co.  v.  Lampley,  supra,  that  a  carrier  of  mail,  although 
engaged  otherwise  in  the  business  of  common  carrier,  is  not  a 
common  carrier  as  to  the  mail  he  transports,  but  only  a  private 
carrier  subject  to  the  liability  involved  in  that  form  of  bailment; 
for  the  carriage  of  the  mail  is  not  one  of  the  functions  which  a 
public  carrier  of  goods  holds  himself  out  to  perform.  It  is  equally 
true,  as  suggested  in  those  cases,  that  there  is  no  privity  of  con- 
tract between  the  carrier  of  the  mail  and  the  owner  who  confided 
it  to  the  department  for  transportation.     But,  evidently,  neither 

"[1892] i  Q.  B.  422. 
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of  these  considerations  relieves  a  carrier  of  the  mail  under  contract 
from  liability  in  tort  to  the  department,  as  bailee  of  the  owner, 
for  loss  of  or  injury  to  such  mail  in  course  of  transportation.  If 
the  owners  of  the  "Winkfield,"  who  had  assumed  no  duty  what- 
ever to  the  department  with  reference  to  the  mail,  were  held  prop- 
erly chargeable  for  negligence  in  the  management  of  the  ship 
which  resulted  in  loss  of  the  mail  in  the  possession  of  the  depart- 
ment's bailee,  certainly  this  bailee  himself  must  be  liable  for  any 
negligence  which  should  result  in  similar  loss.  It  would  further 
appear  that  if  the  distinction  taken  in  Sawyer  v.  Corse,  between 
inferior  postal  officers  or  agents  and  private  employees  of  a  postal 
officer  or  agent  who  are  not  accepted  or  recognized  by  the  govern- 
ment as  under  its  control  and  direction,  is  sound,  then  a  carrier  of 
the  mail  under  contract  is  liable  for  the  torts  of  his  servants  who 
are  not  in  any  way  connected  with  the  postal  service  and  who 
owe  no  special  duty  to  the  department  by  reason  of  relation  to  it, 
but  owe  duty  only  to  the  contractor  as  employer.  It  may  also  be 
suggested  that,  even  when  the  mail-matter  being  transported  by 
the  carrier  is  in  the  possession  and  control  of  an  officer  or  agent 
of  the  department  so  that  possession  has  not  passed  to  the  carrier 
as  bailee,  nevertheless  the  carrier  must  respond  in  damages  for 
tort  if,  through  his  wrongful  act  or  that  of  his  employee  or  servant 
not  engaged  in  the  service  of  the  department,  injury  or  loss  occurs ; 
for  as  to  such  matter  he  has  assumed  a  relation  necessarily  in- 
volving a  duty  of  care,  and  breach  of  this  duty  would  constitute 
a  tort. 

A  discussion  of  the  question  whether  a  carrier  of  the  mail 
might,  by  contract  with  the  department,  relieve  himself  from  this 
liability  or  limit  the  extent  thereof,  and  whether  such  contract, 
if  valid  as  between  himself  and  the  department,  would  also  be 
binding  as  against  the  owner  of  the  mail  matter,  is  not  here  con- 
templated. It  is  sufficient  for  present  purposes  to  seek  a  solution 
of  the  question  as  to  liability  in  tort  without  reference  to  con- 
tractual limitations  of  such  liability. 

To  use  a  hypothetical  case  for  illustration  of  the  principles 
involved  in  the  cases  now  to  be  considered,  would  a  contractor 
for  the  carriage  of  the  mails  between  the  railroad  station  and  the 
post-office,  assuming  him  to  have  been  sworn  and  given  security 
as  an  employee  of  the  post-office  department,  be  exempted  from 
liability  to  the  owner  of  mail-matter  for  a  loss  due  to  the  negli- 
gence of  a  driver  whom  he  had  incidentally  and  casually  employed 
in  driving  his  cart? 
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The  cases  with  reference  to  which  the  foregoing  suggestions 
have  been  made  relate  to  the  liability  of  a  railroad  company, 
engaged  in  carrying  the  mail,  to  the  owner  of  a  letter  or  parcel 
destroyed  as  a  result  of  the  negligence  of  its  employees.  The 
cases  thus  directly  referred  to  are  Bankers'  Mutual  Casualty  Co. 
v.  Minneapolis,  etc.,  Ry.™  decided  by  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  in  July,  1902,  and  Boston  his.  Co.  v.  C.  R. 
I  &  P.  R.  Co.,1"  decided  by  the  Supreme  Court  of  Iowa  in  October 
of  the  same  year.  In  the  Iowa  case  it  was  assumed  for  the  pur- 
poses of  the  decision  that  a  package  of  money,  in  course  of  trans- 
mission by  registered  mail,  being  carried  by  the  defendant  railroad 
company  in  a  mail  car  under  contract  with  the  post-office  depart- 
ment, was  destroyed  as  a  result  of  the  negligence  of  the  employees 
of  the  defendant  in  the  operation  of  the  train ;  while  in  the  Circuit 
Court  of  Appeals  case  it  was  assumed  that  a  package  of  paper 
money,  consigned  to  the  mail  in  like  manner,  was  lost  through  the 
negligence  of  a  station  agent  of  the  railroad  company,  into  whose 
custody  the  mail  pouch  containing  it  had  been  delivered  by  the 
agent  of  the  department  in  charge  of  the  mail  car  on  the  defend- 
ant's train.  In  each  case  the  package  of  money  was  mailed  by  a 
bank,  and  the  action  was  brought  by  an  insurance  company  which 
had  assured  the  safe  transportation  of  the  package,  and  now  sued 
by  right  of  subrogation.  In  each  case  it  was  conceded  that  the 
railroad  employee  whose  negligence  resulted  in  the  loss  or  destruc- 
tion of  the  package  was  not  an  agent  or  servant  of  the  post-office 
department  and  had  no  relation  to  it.  In  each  case  the  railroad 
company  was  held  not  to  be  liable  to  the  owner  of  the  package  for 
its  loss. 

The  line  of  reasoning  in  the  Circuit  Court  of  Appeals  case  was 
substantially  this :  First,  no  contractual  relation  existed  between 
the  railroad  company  and  the  owner  of  the  package.  Second,  the 
railroad  company  was  not  a  common  carrier  as  to  the  package  thus 
transported.  Third,  the  railroad  company  was  but  an  instrumen- 
tality of  the  government  engaged  in  the  discharge  of  a  public 
function.  And  fourth,  the  station  agent  through  whose  negligence 
the  package  was  lost  was  also  engaged  in  the  discharge  of  a  public 
function,  although  he  had  not  been  sworn  as  an  official  or  employee 
of  the  post-office  department,  was  not  appointed  or  recognized  by 
it,  and  was  in  no  way  under  its  direction  or  control.  The  con- 
clusion of  the  court  was  therefore  predicated  upon  the  recognized 

"(C.  C.  A.  1902)   117  Fed.  434,  54  C.  C.  A.  608. 
"(1902)   118  Iowa,  423. 
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rule  that  superior  postal  officers  are  not  liable  for  the  negligence 
or  default  of  inferior  officers  or  agents  of  the  department,  but 
only  for  their  own  personal  negligence  or  default  in  the  discharge 
of  their  duties.  The  postmaster  cases  were  cited,  and  the  cases  of 
Sawyer  v.  Corse  and  Central  R.  &  B.  Co.  v.  Lampley,  hereinbefore 
considered,  were  said  to  be  unsound. 

In  the  Iowa  case,  which  approved  in  general  the  result  reached 
by  the  Circuit  Court  of  Appeals,  the  reasoning  was  substantially  as 
follows :  First,  the  duties  of  the  railroad  company  in  carrying  the 
mails  under  contract  with  the  post-office  department  are  only  those 
created  by  statute  or  arising  out  of  the  contract,  and  the  company 
owes  no  duty  and  incurs  no  liability  in  the  performance  of  such 
contract  to  the  owner  of  mail-matter  which  is  being  transported. 
Second,  the  railroad  company  is  not  a  bailee  of  matter  which  in 
the  course  of  transportation  is  in  the  custody  and  control  of  a 
mail  agent.  Third,  the  company  in  the  performance  of  its  contract 
is  discharging  a  public  function,  and  is  therefore  a  public  officer 
not  liable  for  the  negligence  or  default  of  a  subordinate  officer  or 
agent  of  the  department.  The  court's  conclusion  was  that  the 
doctrine  of  respondeat  superior  does  not  apply  in  such  a  case.  The 
postmaster  and  postal  carrier  cases  were  cited,  without  reference 
to  the  conflict  of  authority  as  to  the  liability  of  a  carrier  of  the 
mails  for  the  default  of  his  private  servants. 

In  neither  of  these  cases  is  there  a  discussion  of  possible  tort 
liability  entirely  distinct  from  the  liability  assumed  by  contract 
or  arising  out  of  the  undertaking  to  discharge  a  public  function 
under  the  authority  of  the  post-office  department.  The  "Wink- 
field"  case  is  not  noticed,  as  it  seems  not  to  have  occurred  to  either 
court  to  consider  the  question  whether,  in  analogy  to  that  case,  if 
one  railroad  company  negligently  operating  its  train  so  as  to  destroy 
mail-matter  carried  in  the  train  of  another  railroad  should  be  held 
liable  to  the  owner  of  such  mail-matter  on  the  broad  rules  of  tort 
liability,  the  railroad  engaged  in  transporting  such  mail  should  not 
on  similar  principles  be  subject  to  the  same  liability. 

These  cases  have  not  escaped  adverse  comment,  though  it  can 
hardly  be  said  that  a  conflict  of  authority  as  to  the  exact  question 
has  yet  arisen.  In  Barker  v.  Chicago,  etc.,  Ry.,18  the  Supreme 
Court  of  Illinois  had  before  it  the  question  whether  a  postal  clerk, 
injured  through  the  negligence  of  a  railroad  company  in  operating 
the  train  on  which  the  plaintiff  was  engaged  in  the  discharge  of  his 
duties,  could  recover  damages  for  such  injuries.    In  answer  to  the 

"(1909)  243  111.  482. 
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contention  that  the  company  was  a  governmental  agency  perform- 
ing a  public  function  and  not  therefore  liable  for  the  negligence  of 
its  employees,  the  court  expressed  the  view  that  the  company  was 
not  a  public  officer  or  agent  but  a  contractor  with  the  government 
for  the  performance  of  a  special  service,  and  that  the  same  reason 
does  not  exist  for  holding  it  exempt  from  liability  for  the  negli- 
gence of  its  servants,  as  for  holding  the  postmaster-general  or 
a  postmaster  exempt  from  liability  for  the  defaults  of  those  who 
act  under  him  in  the  public  service  as  agents  of  the  government; 
and  the  court  cited  with  approval  the  cases  of  Sawyer  v.  Corse  and 
Central  R.  &  B.  Co.  v.  Lampley.  It  cited  as  contrary  to  these 
cases,  and  in  connection  with  Comcell  v.  Voorhees  and  Hutchins 
v.  Brackett,  the  two  cases  from  the  Circuit  Court  of  Appeals  and 
the  Supreme  Court  of  Iowa,  above  commented  upon,  and  dis- 
approved of  the  theory  therein  adopted. 

The  history  of  the  evolution  of  this  interesting  question  would 
not  be  complete  without  reference  to  the  case  of  United  States  v. 
Atlantic  Coast  Line  R.  R.,19  recently  decided  in  the  United  States 
District  Court  for  the  Eastern  District  of  North  Carolina.  In  a 
collision  between  two  trains  of  the  defendant  railroad,  due  to  the 
negligence  of  its  employees,  a  mail  car  forming  a  part  of  one  of 
the  trains  and  the  mail-matter  carried  therein  were  destroyed  by 
fire.  The  action  was  brought  by  the  United  States  to  recover 
damages  for  the  loss  of  certain  registered  mail-matter  in  such  car, 
consisting  in  part  of  a  package  containing  diamonds  in  course  of 
transmission  by  mail  from  the  sender  in  France  to  its  destination 
in  Cuba.  If  there  had  been  any  controversy  as  to  whether  the 
package  containing  the  diamonds  was  in  fact  in  the  mail  car 
destroyed,  the  evidence  that  many  diamonds  had  been  found  and 
carried  away  by  persons  who  raked  over  the  ashes  of  the  car 
would  no  doubt  have  been  quite  persuasive.  But  it  appeared  that, 
by  the  postal  convention  between  France  and  the  United  States, 
diamonds  were  not  mailable  matter ;  and  the  court  reached  the  very 
reasonable  conclusion  that,  since  the  owner  could  not  have  sued 
for  the  diamonds,  the  United  States,  suing  in  behalf  of  the  owner, 
was  limited  to  that  recovery  which  would  have  been  available  to 
the  owner, — with  the  result  that,  as  the  diamonds  were  never 
accepted  for  transportation  by  mail,  no  liability  as  to  such  trans- 
portation was  assumed  by  the  railroad  company  undertaking  in 
this  country  to  carry  mail-matter  only  and  having  no  knowledge 
that  property  of  value  other  than  mail-matter  was  included  in  the 

tt(D.  C.  1913)  206  Fed.  190;  affirmed  (C.  C.  A.  1914)  215  Fed.  56. 
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mail  pouches.  But,  with  reference  to  the  right  of  the  United 
States  to  sue  in  behalf  of  the  owner  of  letters  and  packages  lost 
through  the  negligence  of  a  contracting  carrier,  the  court  made 
some  observations  which  may  well  be  noted.  Cases  in  a  Circuit 
Court  of  Appeal  and  in  Circuit  Courts  of  the  United  States  were 
cited  in  which  it  has  been  held  that  the  United  States  is  a  bailee 
of  letters  and  parcels  consigned  to  the  mails  for  transportation, 
with  the  result  that  in  an  action  against  an  officer  or  agent  of 
the  department  under  bond,  the  United  States  may  recover  against 
the  bondsmen  the  value  of  the  articles  wrongfully  abstracted  by 
such  officer  from  the  mail,  without  regard  to  any  question  as  to 
liability  of  the  government  to  such  owner  or  the  measure  of  such 
liability.20  But  the  court,  although  noting  the  possibility  of  a  tort 
liability  on  the  part  of  the  contracting  carrier  of  mails  to  the 
owner  of  the  mail-matter  lost  or  destroyed  by  negligence,  cites 
with  approval  the  cases  of  the  Boston  Insurance  Co.  and  the 
Banker's  Mutual  Casualty  Co.,  as  though  they  were  conclusive  on 
that  question  and  merely  applications  of  the  English  postmaster- 
general  cases,  thus  missing  entirely  the  thought  of  a  distinction 
with  reference  to  tort  liability  between  a  postal  officer  sued  for  the 
wrong  of  a  subordinate  postal  officer  and  that  of  a  contracting 
carrier  sued  for  the  tort  of  his  private  servant. 

Something  should  be  said  perhaps  as  to  the  suggestion  in 
Boston  Insurance  Co.  v.  C.  R.  I.  &  P.  R.  Co.,  supra,  that  a  rail- 
road carrying  mail-matter  transported  in  locked  bags  in  charge  of 
postal  officers  has  no  knowledge  or  means  of  knowledge  as  to  its 
value,  and  should  not  be  liable  therefor,  even  though  lost  by  the 
negligence  of  its  servants.  That  this  reason  for  exemption  from 
liability  is  not  controlling  may  be  illustrated  by  what  is  said  in 
United  States  v.  Atlantic  Coast  Line  R.  R.,  above  considered.  In 
that  case  it  was  well  said  that,  since  the  diamonds  were  not  mail- 
able, and  since  neither  the  postal  authorities  nor  the  railroad  had 
knowledge  or  could  be  charged  with  notice  of  their  presence  in 
the  mail,  they  were  never  accepted  for  transportation.  But  the 
court  seemed  to  think  that  the  failure  in  some  way  to  advise  the 
postal  authorities  and  the  railroad  that  the  contents  of  the  package 
was  of  exceptional  value,  was  in  itself  sufficient  to  relieve  the  rail- 
road from  liability,  on  the  theory  that  if  the  nature  of  the  articles 
had  been  disclosed  special  precaution  for  safety  would  have  been 
adopted  and  a  higher  charge  exacted.     In  the  case  of  Gibbon  v. 

"National  Surety  Co.  v.  United  States  (C.  C.  A.  1904)  129  Fed.  70; 
United  States  v.  American  Surety  Co.  (C.  C.  1907)  155  Fed.  041;  United 
States  v.  American  Surety  Co.  (C.  C.  1908)   161  Fed.  149. 
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Paynton21  from  which  the  court  made  a  quotation,  Lord  Mansfield 
was  careful  to  base  his  decision  that  the  carrier  was  not  liable  for 
the  loss  of  money  hidden  in  some  hay  in  an  old  bag  delivered  for 
transportation,  upon  a  finding  of  affirmative  fraud  on  the  part  of 
the  sender.  The  suggestion  in  Southcote's  Case22  that  delivery  for 
safe  keeping  of  a  locked  chest  containing  goods  did  not  charge 
the  bailee  with  regard  to  the  goods,  has  not  been  followed.  In 
determining  the  liability  of  a  passenger  carrier  for  the  contents 
of  the  passenger's  trunk,  the  test  is  not  whether  the  carrier  has 
been  advised  or  had  notice  of  the  extraordinary  value  of  articles 
contained  in  the  trunk,  but  whether  such  articles  are  of  the  class 
or  character  which  may  be  so  carried,  that  is,  baggage.23  On  simi- 
lar reasoning,  a  safety  deposit  company  is  held  liable  to  one  who 
rents  a  box  in  its  vaults  for  the  negligent  loss  of  the  contents  of 
such  box,  although  it  has  no  means  whatever  of  knowing  the 
exceptional  value  of  such  contents.24  The  rule,  not  only  as  to 
carriers,  but  as  to  all  persons  who  undertake  to  render  a  sen-ice 
in  the  transportation  or  keeping  of  property  intrusted  to  them, 
seems  to  be  that,  in  the  absence  of  fraud  tending  to  mislead  the 
custodian  into  assuming  a  risk  which  could  not  have  been  antici- 
pated, the  custodian  is  chargeable  with  the  value  of  the  contents 
of  a  box  or  package  or  parcel,  although  locked  or  sealed,  if  such 
contents  are  of  the  general  character  of  goods  intended  to  be 
accepted.  If  the  custodian  does  not  wish  to  rely  upon  the  general 
character  of  the  box  or  package  as  an  indication  of  the  contents,  he 
must  make  inquiry  or  limit  his  liability  by  some  form  of  special 
acceptance.  It  would  seem  clear  that  a  railroad  accepting  mail 
for  transportation  cannot  complain  of  want  of  notice  of  special 
character  or  value  of  the  contents  of  the  mail  bags,  if  they  contain 
only  such  articles  as  may  lawfully  be  sent  in  that  manner. 

It  is  suggested  therefore,  in  conclusion,  that  the  question  of 
the  liability  of  a  contract  carrier  of  mails  to  the  owner  of  mail- 
matter  lost  or  destroyed  through  the  negligence  of  the  servants  of 
such  contractor,  who  are  in  no  sense  employees  of  the  postal  de- 
partment, has  not  yet  been  adequately  discussed  by  the  courts,  and 
that  the  negative  answer  given  in  the  two  cases  on  the  subject,  as 
above  cited,  is  far  from  satisfactory. 

Emlin  McClain. 

State  University  of  Iowa. 

n(i76g)   4  Burr.  2298. 

a(i6oo)  4  Coke,  83. 

"Railroad  v.  Fraloff  (1879)   100  U.  S.  24. 

"National  Safe  Deposit  Co.  v.  Stead   (1911)  250  111.  584. 


SOME   RECENT   DECISIONS    UNDER   THE 

WORKMEN'S  COMPENSATION  ACTS 

OF   MASSACHUSETTS  AND 

MICHIGAN. 

ii. 

Those  drafting  many  of  the  American  workmen's  compensation 
acts,  including  those  of  Michigan  and  Massachusetts,  have  copied 
with  but  slight  changes  many  of  the  definitions  contained  in  the 
English  Acts  of  1897  and  1906.  Among  the  phrases  so  copied  are 
those  defining  the  injuries  which  are  the  subject  of  compensation 
and  the  species  of  misconduct  which  bars  the  recovery  of  compen- 
sation by  an  injured  employee  or  his  dependents.  In  the  first,  the 
requirement  that  the  injury  shall  "arise  out  of  the  employment" 
is  directly  copied  from  the  English  Acts ;  similarly  in  the  second, 
it  is  stated  that  the  servant  shall  be  denied  compensation  if  his 
injury  is  caused  "by  his  serious  and  willful  misconduct."  It  is 
not  claimed  by  those  drafting  these  acts  that  these  phrases  in 
themselves  convey  to  the  ordinary  mind  any  very  definite  idea  of 
their  meaning,  or  that  they  have  received  any  clear  construction 
in  any  other  field  of  law  by  the  courts  of  those  jurisdictions  in 
which  the  acts  are  to  take  effect.  The  reason  generally  given  for 
their  adoption  is  that  such  courts  will,  in  construing  them,  have 
the  advantage  of  the  precedents  established  by  the  decisions  of 
the  British  and  Colonial  courts. 

This  assumes  that  American  courts  will,  in  construing  the 
language  so  copied,  follow  the  English  precedents,  for  only  so 
would  the  adoption  of  these  phrases  make  for  certainty.  If  these 
precedents  are  constantly  ignored  or  rejected  as  authority,  they 
will  have  no  influence  one  way  or  the  other.  But  if  they  are  some- 
times followed,  sometimes  rejected  as  inapplicable,  their  exist- 
ence will  merely  add  a  new  element  of  uncertainty  in  every  case. 
For  in  addition  to  the  question  as  to  what  the  English  precedents 
determine  under  the  facts  in  a  given  case,  the  further  question 
must  also  arise  whether  the  court  will  or  will  not  follow  them. 

Secondly,  it  assumes  that  the  English  courts  have  evolved  a 
construction  not  only  clear  and  definite,  and  as  such  applicable 
to  the  facts  of  any  given  case,  but  also  one  which,  when  so  ap- 
plied, carries  into  effect  the  object  which  such  acts  are  intended 
to  accomplish. 
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The  most  important  of  the  phrases  so  copied  deals  with  the 
causal  connection  between  the  employment  and  the  injury.  It 
first  appeared  in  the  English  Act  of  1897,  which  provides  that  a 
workman  is  entitled  to  compensation  "if  personal  injury  .  .  . 
arising  out  of  his  employment  ...  is  caused  to  him."  This 
definition  is  repeated  verbatim  in  the  Act  of  1906.  It  is  held  that 
the  words  "is  caused"  relate  to  the  connection  between  the  accident 
and  the  injury,  and  that  it  is  enough  that  the  injury  in  fact  resulted 
from  the  accident  even  though  it  might  not  be  possible  to  foresee 
in  advance  that  such  a  result  would  follow.11  On  the  other  hand, 
the  words  "arising  out  of  the  employment"  are  said  to  point  to 
the  origin  or  the  cause  of  the  accident  and  relate  to  the  connection 
between  the  employment  and  the  accident.12 

The  Act  of  1906  was  restricted  to  certain  ultra-hazardous 
trades  and  employments.  In  defining  the  causal  connection  be- 
tween the  employment  and  the  injuries  to  be  compensated  by  such 
an  act,  there  were  several  possible  alternatives.  At  one  extreme, 
the  act  might  well  give  compensation  only  for  such  injuries  as 
were  due  to  that  excess  of  danger  in  the  particular  employments 
covered  which,  in  contrast  to  those  not  included,  gave  them  their 
ultra-hazardous  character.13  If  this  were  done  the  act  would  carry 
into  the  relation  of  master  and  servant  the  principle  already  recog- 
nized by  many  English  cases,  that  a  person  carrying  on  an  ultra- 
hazardous  enterprise  or  putting  his  land  to  an  extraordinarily  haz- 
ardous use  does  so  at  his  own  and  not  at  his  neighbor's  risk.  Thus 
a  new  and  peculiar  penalty  or  burden  would  be  placed  upon  those 
carrying  on  such  trades,  and  a  new  and  peculiar  protection  would 
be  given  to  the  economic  status  of  those  employed  therein.  On 
the  other  hand,  the  act  might  carry  to  its  logical  result  the  theory, 
usually  given  as  that  upon  which  such  legislation  is  based,  that 
the  product  is  to  be  made  to  bear  as  part  of  its  cost  of  production 
the  burden  of  repaying  at  least  a  part  of  the  harm  that  is  caused 
to  the  human  instrumentality  or  tools  that  are  employed  in  pro- 
ducing it,  and  so  might  give  compensation  for  any  injury  in  fact 
caused  to  the  workman  by  his  connection  with  its  production,  re- 
quiring only  that  the  sufferer's  employment  in  producing  the  article 
should  be  causa  sine  qua  non,  it  being  immaterial  what  the  active 

"See  25   Harvard  Law   Rev.   517-519. 

12Buckley,  L.   J.,   in   Fitzgerald  v.   Clarke  &   Son    [1908]    2   K.   B.   796; 
Loveburn,  L.  C,  in  Moore  v.  Manchester  Liners  [1910]  A.  C.  498-500. 

13Some  such  idea  appears  in  the  opinion  of  Lord  Traynor,  in  Falconer 
v.  London  &  Glasgow  Engineering  Co.  (1901)  3  Sc.  Sess.  Cas.  564. 
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cause  might  be  if  his  employment  brought  him  into  contact  with  it. 
Either  of  these  two  extremes  would  seem  logical  and  appropriate 
to  carry  into  effect  the  general  object  of  such  legislation  or  to 
make  effective  the  selection  of  particular  employments  as  those 
which  alone  should  bear  the  burden  of  giving  compensation. 
Either  would  furnish  a  test  easily  applicable  to  the  sort  of  accident 
usually  occurring  in  such  trades.  But  unfortunately,  instead  of 
using  language  clearly  defining  what  causal  connection  between  the 
injury  and  the  employment  Parliament  deemed  necessary  in  order 
to  entitle  the  sufferer  to  compensation,  the  phrase  used,  "arising 
out  of  the  employment,"  while  capable  of  being  construed  as  ex- 
pressing either  of  these  two  extremes,  was  equally  capable  of  any 
other  construction  which  happened  to  strike  the  court  construing 
the  Act  as  desirable.  Both  British  and  Colonial  courts  have  from 
the  beginning  held  that,  while  it  is  not  necessary  that  the  accident 
should  be  due  to  one  of  the  peculiar  dangers  which  gives  the 
employment  its  ultra-hazardous  character,  something  more  is  re- 
quired than  that  it  in  fact  resulted  from  such  employment.  It  is 
not  enough  that  the  employment  was  itself  the  causa  sine  qua  non 
of  the  accident.14  They  have  required  that  it  shall  result  from  a 
risk15  capable  of  being  foreseen  as  a  usual  incident  to  the  particular 
employment  in  which  the  sufferer  was  engaged  when  he  was  in- 
jured.16 Thus  they  have  adopted  a  middle  course  conforming  to 
no  theory  which,  as  far  as  the  writer  knows,  has  as  yet  been  sug- 
gested as  underlying  such  legislation.  Nor  did  the  courts  at  the 
time  when  they  first  adopted  this  construction  seem  to  have  any 
definite  idea  in  mind;  they  acted  with  the  opportunism  inherent 
in  common  law  procedure  and  dealt  with  each  case  as  it  arose, 
adopting  therein  such  a  construction  as  the  facts  immediately 
before  them  seemed  in  justice,  as  they  saw  justice,  to  require,  not 
attempting  a  complete  definition  to  cover  all  cases.     Behind  their 

"See  Cozens-Hardy,  M.  R.,  in  Craske  v.  Wigan  [1909]  2  K.  B.  635-638. 

MIt  is  the  existence  of  risk,  not  the  injury,  which  must  be  capable 
of  being  foreseen.  "It  is  enough  that  the  employer  knows  that  there 
exists  in  the  business  the  situation  which  gives  rise  to  the  accident." 
25  Harvard  Law  Rev.  525;  Rowland  v.  Wright  [1909]   1  K.  B.  963. 

"This  is  first  intimated  in  England  in  Armitage  v.  L.  &  Y.  Ry.  [1902] 
2  K.  B.  178,  and  is  stated  in  Challis  v.  London  &  S.  W.  Ry.  [1905]  2 
K.  B.  154;  but  it  is  not  until  after  the  passage  of  the  Act  of  1906,  ex- 
tending compensation  to  all  employments,  that  the  foresight  of  the  parties 
involved,  the  master  and  employee,  is  finally  and  definitely  made  the 
test.  Morrison  v.  Clyde  Nav.  Trustees  [1009]  Sc.  Sess.  Cas.  59;  Collins 
v.  Collins  [1907]  2  Ir.  104,  108;  McDaid  v.  Steel  (1911)  48  Sc.  L.  Rep. 
765,  767;  and  see  Rowland  v.  Wright  [1909]  1  K.  B.  963,  and  25  Harvard 
Law  Rev.  519-523. 
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action  may,  however,  be  said  to  lie  the  instinct, — for  it  is  not  suf- 
ficiently expressed  to  be  called  a  definite  conception, — that  where 
action  is  voluntary  and  not  obligatory,  the  individual  when  he 
chooses  to  act  or  refrain  from  action,  should  have  the  opportunity 
of  intelligent  choice  with  at  least  the  means  of  knowing  the  con- 
sequences which  that  choice  would  entail,  and  therefore,  that  one 
who  elects  to  carry  on  a  trade  should  not  be  burdened  with  respon- 
sibilities for  injuries  to  those  associated  with  him,  other  than  those 
injuries  which  he  could  foresee  that  the  association  might  probably 
involve.17 

Thus  they  have  introduced  as  determinative  of  the  right  to 
compensation  that  most  uncertain  factor,  the  foresight  of  that 
ideal  creature  "the  reasonable  man."  Wherever  the  mental  atti- 
tude of  a  party  becomes  legally  important,  more  particularly  where 
it  is  a  mental  attitude  in  which  he  ought  to  have  been  rather  than 
one  in  which  he  was,  its  existence  must  be,  as  Lord  Penzance  said 
in  Dazi'kins  v.  Lord  Rokeby,18  an  open  question  "upon  which  opin- 
ions may  differ  and  which  can  only  be  resolved  by  the  exercise  of 
human  judgment."  It  is  impossible  to  prove  what  an  individual 
actually  foresaw,  and  likewise  what  he,  as  a  reasonable  man,  ought 
to  have  foreseen,  by  "any  process  of  demonstration  free  from  the 
defects  of  human  judgment."  It  certainly  can  not  be  shown  by  the 
mere  proof  of  the  external  facts,  which  as  such  are  capable 
of  accurate  perception  and  faithful  reproduction  by  witnesses 
thereto,  subject  only  to  such  inaccuracies  as  are  inevitably  inherent 
in  the  personality  of  such  witnesses.  A  further  operation  is  neces- 
sary. Some  person  or  persons,  court,  jury  or  board,  must  exercise 
"human  judgment ;"  they  must  decide  whether  under  circumstances 
so  proved  the  defendant  did  foresee  the  risk,  or,  if  he  in  fact  did 
not,  whether  he  ought  to  have  done  so.  Except  where  controlled 
by  binding  precedent  upon  practically  identical  facts,  the  judgment 
of  such  a  body  as  to  what  an  individual  in  fact  foresaw  must  at 
best  be  based  upon  its  experience  and  common  sense;  and  where 
the  question  involves  a  determination  of  what  the  party  ought  to 
have  foreseen,  it  requires  in  addition  the  definition  of  a  standard 
of  duty,  a  determination  of  how  the  party's  mind  ought  to  have 

"Together  with  this  conception  is  the  idea,  perhaps  involved  in  it, 
that  the  employer  must  be  allowed  the  right  to  manage  his  business  as 
he  pleases,  and  shall  not  be  subject  to  any  risk  of  liability  arising  outside 
the  confines  of  a  definite  scheme  of  work  which  he  may  prescribe  in 
advance. 

"(1875)    L.   R.   7  H.   L.   744- 
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reacted  to  such  of  the  actual  facts  as  it  may  be  determined  that 
he  ought  to  have  observed  or  discovered. 

What  the  decision  will  be  can  be  predicted  with  certainty  in 
only  the  most  simple  cases.  Where  the  situation  is  at  all  unusual, 
the  circumstances  at  all  complex,  it  would  require  a  bold  psychol- 
ogist to  predict  the  reaction  of  the  tribunal's  mind  to  the  proven 
facts.  After  years  of  litigation  some  aid  may  be  obtained  from 
precedent.  There  may  be  a  ruling  upon  substantially  identical 
facts.  Some  hint  as  to  the  tendency  and  mental  attitude  of  the 
tribunal  may  be  obtained  from  its  prior  decisions  on  facts  approxi- 
mately similar  to  those  of  the  case  in  hand.  But,  in  most  in- 
stances, certainty  cannot  be  obtained  till  the  facts  of  each  case 
are  submitted  by  litigation  to  the  final  tribunal  and  its  opinion  is 
authoritatively  expressed  by  a  ruling  or  judgment.  In  Great 
Britain  and  its  colonies  this  phrase,  so  construed,  has  proved  a 
fertile  field  for  wasteful  litigation,  which  it  is  admittedly  the  pri- 
mary object  of  such  acts  to  prevent.19 

From  the  requirement  that  the  accident  must  be  due  to  a  risk 
foreseeable  as  an  incident  of  the  employment,  the  English  courts 
have  deduced,  inter  alia,  two  subsidiary  rules :  ( i )  Only  those  in- 
juries due  to  risks  peculiar  to  the  employment  are  within  the  terms 
of  the  Act;20  and,  (2)  that  an  injury  also  falls  outside  the  Act  if 
it  results  from  a  risk  which  the  employee  has,  as  they  say,  super- 
added to  the  dangers  of  the  work  as  performed  in  accordance  with 
the  system  ordained  by  his  employer,  by  his  deliberate  choice  for 
personal  reasons  of  some  other  method.21 

The  courts  have  not,  however,  worked  out  any  definite  standard 
by  which  to  determine  whether  the  injury  is  peculiar  to  a  busi- 
ness.    The  term  "peculiar"  involves  a  comparison  of  the  risks  of 

19The  tendency  of  the  introduction  of  the  ideal  foresight  of  the  reason- 
able man,  as  determinative  of  liability,  to  create  uncertainty  and  its 
inevitable  consequence,  litigation,  is  clearly  shown  by  the  multitude  of 
cases  yearly  reported  in  every  volume  of  state  reports  on  the  question 
of  proximate  cause  in  actions  of  negligence.  No  practicing  lawyer  who 
has  any  experience  in  such  litigation,  no  student  who  has  read  the  opinion 
of  the  courts,  and  marked  the  difficulty  which  even  the  ablest  judges  have 
experienced  in  working  out  results  satisfactory  to  themselves,  and  noted 
the  contrary  decisions  of  the  same  tribunals  upon  closely  similar  facts, 
will   hope   that   such   a   test   will    check    rather   than    foster   litigation. 

20Andrew  v.  Failsworth  Industrial  Soc.  [1904]  2  K.  B.  32;  Craske  v. 
Wigan  [1909]  2  K.  B.  635-638;  Warner  v.  Couchman  [1911]  1  K.  B.  351; 
Pierce  v.  Provident  Clothing  Co.  [1911]  1  K.  B.  997,  1003;  Chitty  v.  Nelson 
(1908)  126  L.  T.  J.  172;  Kelly  V.  Kerry  County  Council  (1908)  42  Ir. 
L.  T.  23;  Amys  v.  Barton   (Eng.  C.  A.   191 1)    105  L.  T.  619 

"See  cases  cited  in  notes  27,  28  and  29,  post. 
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the  particular  employment  with  something  else,  but  the  cases  do 
not  define,  except  negatively,  what  that  something  is.  The  deci- 
sions clearly  indicate  that  it  is  not  a  comparison  with  other  busi- 
nesses covered  by  the  Act,  so  that  the  risk  must  be  one  only 
encountered  in  that  particular  employment.22  Nor  in  every  case 
is  the  comparison  with  the  risks  encountered  by  persons  not  em- 
ployed at  all,  for  in  many  cases  compensation  is  granted  for  in- 
juries arising  out  of  risks  which  every  one,  whether  employed  or 
not,  must  encounter  in  his  daily  life.23  There  is  some  intimation 
that  where  the  risk  is  one  common  to  every-day  life  the  employ- 
ment must  subject  the  workmen  engaged  therein  to  that  risk  with 
peculiar  frequency24  or  to  a  greater  degree,25  but  how  much  more 
frequently  or  to  how  much  greater  degree  they  do  not  indicate. 
There  is  a  distinct  intimation  of  one  distinction  which,  in  its  nature, 
seems  altogether  arbitrary  and  illogical.  This  is  the  distinction 
between  risks  of  injury  from  purely  natural  causes,  such  as  cold, 
heat,  etc.,  and  risks  of  injury  from  the  perils  incident  to  the  con- 

^See  Fletcher  Moulton.  L.  J.,  in  Warner  v.  Couchman  [1911]  1  K.  B. 
35x»  357 :  "The  law  does  not  say  'arising  out  of  his  employment  and  out 
of  that  employment  only.'  Other  employments  have  nothing  whatever 
to  do  with  the  question.*' 

"See  the  supposititious  case  of  a  servant  going  out  to  post  a  letter 
and  being  injured  in  the  street,  put  by  Cozens-Hardy,  M.  R,  in  Pierce 
v.  Provident  Clothing  Co.  [1911]  1  K.  B.  997,  as  one  of  clear  liability; 
also  see  M'Xeice  v.  Singer  Sewing  Machine  Co.   [1911]   Sc.  Sess.  Cas.  12. 

"See  the  comparison  of  the  risk  of  collision  run  by  an  ordinary  traveler 
and  a  railway  guard,  made  by  Cozens-Hardy,  M.  R.,  and  his  explanation 
of  M'Xeice  v.  Singer  Sewing  Machine  Co.,  in  his  opinion  in  Pierce  v. 
Provident  Clothing  Co.  [1911]  1  K.  B.  997,  999,  1003;  but  note  that  in 
M'Neice's  Case  Lord  Dunedin  does  not  base  his  decision  on  the  greater 
frequency  of  the  claimant's  exposure.     See  25  Harvard  Law  Rev.  534-535. 

aIt  seems  impossible  upon  any  such  distinction  to  reconcile  the  refusal 
of  compensation  to  a  sailor  whose  hands  were  frost-bitten  while  pulling 
upon  ice-covered  ropes  in  Halifax,  Karemaker  V.  S.  S.  Corsican  (C.  A. 
191 1 )  4  Butterworth,  Workmen's  Compensation  Cases,  295,  with  its 
allowance  to  a  ship-painter  who  was  sunstruck  while  painting  a  ship  in 
dry-dock  in  the  tropics,  Morgan  v.  S.  S.  Zenaida  (1909)  25  T.  L.  R.  446. 
Xor  does  a  workman  at  work  on  a  six  foot  scaffold,  Andrew  v.  Failsworth 
Industrial  Soc.  [1904]  2  K.  B.  32.  seem  to  be  exposed  to  such  a  greater 
risk  of  being  struck  by  lightning  than  is  a  road  mender,  required  as  such 
to  remain  out  of  doors  during  a  violent  storm,  Kelly  v.  Kerry  County 
Council  (1908)  42  Ir.  L.  T.  23,  as  to  render  it  right  to  grant  compensation 
to  the  former  when  struck  and  deny  it  to  the  latter.  While  all  persons 
whose  business  or  pleasure  calls  them  abroad  on  a  very  cold  day  run 
some  risk  of  having  their  hands  frost-bitten,  it  would  seem  that  the  risk 
is  very  palpably  increased  in  the  case  of  a  person  whose  employment 
constantly  requires  him  to  take  off  his  gloves  to  make  change  for  cus- 
tomers ;  but  in  such  a  case  compensation  has  been  refused  Warner  v. 
Couchman   [1911]    1  K.  B.  351,  357. 
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ditions  of  civilized  life,  such  as  the  risk  of  being  run  down  by 
traffic  or  of  stumbling  upon  a  pavement.28 

The  course  of  English  decisions  upon  the  second  point  is  par- 
ticularly unfortunate.  The  earlier  cases  held  that  where  a  servant, 
to  serve  some  private  purpose  of  his  own,  such  as  to  enable  him 
to  accomplish  some  personal  end  while  doing  his  master's  work27 
or  to  save  himself  trouble  in  doing  it,28  adopts  a  method  not  neces- 
sary to  accomplish  the  task  set  him,  and  because  of  such  method 
an  accident  occurs,  he  is  barred  from  compensation,  the  risk  being 
said  to  be  one  superadded  by  him  and  not  inherent  in  the  employ- 
ment. These  cases  drew  a  distinction  between  a  deviation  by  the 
employee  from  the  method  of  work  prescribed  by  his  master  con- 
sciously done  for  some  purpose  of  his  own,  and  a  deviation  under 
the  mistaken  idea  that  such  departure  from  his  orders  would  be 
to  his  master's  interests,29  it  being  held  that  in  an  emergency, 
where  the  master's  property  or  business  is  suddenly  confronted 
with  a  peril,  the  servant  may,  without  forfeiting  his  right  to  com- 

**C/.  Kelly  v.  Kerry  County  Council  (1908)  42  Ir.  L.  T.  23;  Warner  v. 
Couchman  [1911]  1  K.  B.  351,  357;  and  Karemaker  v.  S.  S.  Corsican 
(C.  A.  191 1 )  4  Butterworth,  Workmen's  Compensation  Cases,  295;  with 
M'Neice  v.  Singer  Sewing  Machine  Co.  [1911]  Sc.  Sess.  Cas.  12;  and 
Pierce  v.  Provident  Clothing  Co.  [1911]  1  K.  B.  997. 

"As  in  Clifford  v.  Joy  (Ir.  C.  A.  1909)  43  Ir.  L.  T.  193,  where  a  servant 
girl  having  washed  her  hair  and  called  to  the  kitchen  to  watch  a  baby. 
In  order  to  dry  her  hair  more  quickly,  she  sat  on  the  side  of  the  cradle 
nearest  the  fire ;  her  dress  caught  fire  and  she  was  burned. 

^Revie  v.  Cummings  (1911)  48  Sc.  L.  Rep.  831,  where  a  workman,  to 
save  exertion,  instead  of  walking  by  the  side  of  trucks  drawn  by  a 
traction  engine  rode  on  them,  and  in  jumping  down  to  apply  the  brakes, 
fell  under  the  wheels;  McDaid  v.  Steel  (1911)  48  Sc.  L.  Rep.  765,  where 
an  errand  boy  was  injured  while  using  an  elevator  to  save  himself  the 
trouble  of  walking  upstairs.  See,  also,  cases  cited  in  25  Harvard  Law 
Rev.  422,  note  57. 

^Tobin  v.  Hearn  [1910]  2  Ir.  639,  with  which  compare  Cronin  v.  Silver 
(1911)  4  Butterworth,  Workmen's  Compensation  Cases,  221,  and  Furniss  v. 
Gartside  (1911)  4  Butterworth,  Workmen's  Compensation  Cases,  411.  This 
distinction  is  even  more  clearly  brought  out  when  the  servant  departs  from 
the  ambit  of  the  task  set  him  by  his  employer,  so  completely  that,  if  such 
departure  were  for  his  own  purposes  and  not  to  serve  his  master's  in- 
terest, he  would  thereby  put  himself  outside  of  his  employment.  Goslan 
v.  Gillies  [1907]  Sc.  Sess.  Cas.  68;  Rees  v.  Thomas  [1899]  1  Q.  B.  1015; 
Harrison  v.  Whittaker  Bros.  (1899)  16  T.  L.  R.  108;  London,  etc.  Co. 
v.  Brown  [1905]  Sc.  Sess.  Cas.  488;  Yates  v.  South  Kirkby,  etc.  Col- 
lieries [1910]  2  K.  B.  538;  Hapelman  v.  Poole  (1908)  25  T.  L.  R.  155 ; 
all  cases  where  the  employee  was  injured  in  preserving  his  master's 
property,  or  in  rescuing  some  person  from  injury  for  which  the  em- 
ployer would  have  been  liable.  See  Mullen  v.  Stewart  &  Co.  [1908]  Sc. 
Sess.  Cas.  991,  where  compensation  was  denied,  since  the  injury  was 
sustained  in  an  effort  to  save  the  master's  property  from  peril  to  which 
the  injured  man's  own  misconduct  had  exposed  it.  As  to  injuries  sus- 
tained while  protecting  an  employer  from  a  personal  attack,  see  Collins 
v.  Collins  [1907]  2  Ir.  104,  108. 
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pensation,  depart  from  the  pre-ordained  system.  Thus  the  right 
to  compensation  is  made  to  depend  upon  the  fidelity  of  a  workman 
to  his  master's  orders  or  at  least  to  his  interests, — in  a  word,  upon 
his  merit  or  demerit  as  servant.  It  is  true  that  neither  the  defense 
of  contributory  negligence  nor  of  voluntary  assumption  of  risk 
are  thus  definitely  re-created ;  but  the  employee's  right  to  compen- 
sation is  forfeited  if  he  is  at  fault,  though  the  fault  is  perhaps  a 
new  one  not  hitherto  known  to  the  English  law,  being  the  breach 
of  the  servant's  duty  to  serve  his  master  faithfully  and  obediently 
with  an  eye  single  to  his  interest.  This  duty,  while  always  re- 
garded by  the  employing  classes  as  socially  existent,  has  never 
before  received  legal  recognition.  A  late  decision  of  the  House 
of  Lords,30  however,  has  put  the  employee  in  even  a  worse  position 
by  holding  that  the  choice  of  an  unnecessarily  dangerous  method 
of  doing  the  work,  though  not  dictated  by  any  selfish  interest  of 
the  servant,  bars  him  from  compensation,  and  that  he  can  only 
recover  if  he  is  doing  the  work  in  the  way  the  master  has  ordered 
it  to  be  done,  or  at  least  in  a  way  of  which  the  master,  were  he 
present,  would,  in  the  court's  opinion,  approve. 

In  four  recent  cases,  two  in  Massachusetts  and  two  in  Michi- 
gan, the  court  was  called  upon  to  construe  phrases  directly  copied 
from  the  English  Acts.  In  all  of  them  the  phrase  "arising  out  of 
the  employment''  required  construction  and  application  to  the  facts. 
In  the  two  Michigan  cases  the  court  was  also  obliged  to  determine 
whether  the  accident  occurred  in  "the  course  of  the  employment" 
and  whether  the  workman  was  guilty  of  "serious  and  willful  mis- 
conduct." 

In  McNicol's  Case,31  the  court  held  that  the  decisions  of  Eng- 
lish courts  before  the  adoption  of  the  Massachusetts  Act  were  en- 
titled to  weight,  and  following  those  decisions  determined  that 
"the  causative  danger,"  or  what  the  English  decisions  call  the 
"risk,"  must  be  "peculiar  to  the  work  and  not  common  to  the 
neighborhood."  It  must  be  "incidental  to  the  character  of  the 
business,"  and  excludes  an  injury  which  comes  from  "a  hazard 
to  which  the  workman  would  have  been  equally  exposed  apart 
from  the  employment."32 

"Plumb  9.  Cobden  Flour  Mill  Co.   (1913)    109  L.  T.  759- 

"(19 1 3)    215   Mass.  497. 

"They  did  not  require,  however,  that  the  danger  should  have  been 
foreseen  or  expected,  but  held  that  it  sufficed  if,  afterwards,  the  injury 
appeared  to  have  its  origin  in  a  risk  connected  with  the  employment. 
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In  the  later  case  of  Milliken  v.  Towle  &  Co.,33  it  was  held, 
applying  this  rule,  that  a  dependent  of  a  driver  who,  being  seized 
with  temporary  insanity  while  driving  his  employer's  wagon,  had 
driven  it  far  out  of  its  appointed  route  into  some  fields  in  the 
country  and,  while  endeavoring  to  find  the  road,  had  fallen  into  a 
marsh  and  subsequently  died  of  pneumonia  brought  on  by  ex- 
posure, was  not  entitled  to  recover  since  there  was  nothing  in  the 
nature  of  his  employment  which  made  it  likely  that  such  an  acci- 
dent would  occur. 

In  Clem  v.  Chalmers  Motor  Co.3*  the  applicant's  decedent  was 
employed  in  constructing  a  roof  on  a  building  twenty  feet  high. 
The  weather  being  cold,  the  employer,  to  add  to  the  comfort  and 
efficiency  of  its  workmen,  served  hot  coffee  to  them  at  about  nine 
or  ten  in  the  morning.  On  being  notified  that  it  was  ready,  the 
workmen  descended  to  partake  of  it.  All  but  three  went  down  by 
a  ladder,  which  was  the  usual  means  of  access  to  and  egress  from 
the  roof.  The  decedent,  however,  chose  to  descend  by  a  rope 
held  by  two  of  his  comrades,  which  reached  within  five  or  seven 
feet  of  the  ground.  Nobody  saw  him  after  he  disappeared  over 
the  roof  until  he  was  picked  up  on  the  ground  beneath,  having  sus- 
tained injuries  from  which  he  died. 

The  Michigan  court,  McAlvay,  J.,  dissenting,  held  that  the 
injury  "arose  out  of  the  employment"  and  that  the  decedent  was 
not  guilty  of  "willful  and  intentional  misconduct."  The  language 
used  by  the  court  seems  to  indicate  that  nothing  done  by  the  em- 
ployee will  be  construed  as  such  misconduct  unless  in  doing  the 
act  "he  intended  or  expected  to  be  hurt."35  The  court's  construction 
of  all  the  phrases  copied  from  the  English  Acts  is  thus  much  more 
favorable  to  the  applicant  than  the  construction  put  upon  them  by 
the  British  courts.    But  if  the  case  had  come  up  in  England  it  would 

"(Mass.  1914)   103  N.  E.  898. 

"(Mich.  1914)   144  N.  W.  848. 

"By  so  construing  this  provision  they  make  it  in  effect  practically  the 
equivalent  of  the  provisions  in  many  other  acts,  notably  those  of  New 
Jersey  and  New  York,  which  deny  compensation  for  injuries  "brought 
about  and  occasioned  by  the  willful  intention  of  the  injured  employee  to 
bring  about  the  death  of  himself  or  another."  The  only  distinction 
which  can  be  drawn, — between  the  employee's  intention  to  injure  himself 
and  his  doing  an  act  from  which  he  definitely  expects  injury  to  result, — 
is  in  practice  more  apparent  than  real.  Whether  compensation  should 
be  denied  only  where  the  injury  is  intentionally  self-inflicted,  or  whether 
willful  misconduct  should  also  be  a  bar,  is  a  very  delicate  and  difficult 
question  of  policy;  but  certainly  it  is  one  to  be  determined  by  the 
legislature  enacting  such  legislation  rather  than  by  subsequent  judicial 
construction. 
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appear  clear  that,  although  under  the  terms  of  the  English  Act 
of  1906  the  dependents  of  a  deceased  employee  injured  in  the 
course  of  his  employment  are  not  barred  from  recovery  by  his 
willful  misconduct,  recovery  would  have  been  denied  on  the  ground 
that  the  injury  did  not  arise  out  of  the  employment,  because  it  was 
not  the  result  of  any  risk  inherent  in  the  work  to  be  performed,  but 
of  one  superadded  thereto  by  the  employee  himself  for  his  own 
convenience. 

In  IVorden  v.  Commonwealth  Power  Co.,36  the  applicant  was 
an  old  man  who  was  employed  by  the  Power  Company  in  repair- 
ing and  changing  lights  in  its  lighting  system  in  the  city  of  Jackson. 
In  doing  this  work  he  used  his  own  horse  and  wagon  which  he 
kept  in  his  own  barn.  He  had  no  stated  hours  of  labor  but  had  a 
certain  circuit  of  lights  to  attend  to.  On  the  day  in  question, 
having  finished  his  dinner,  he  went  out  to  hitch  up  his  team  to 
start  upon  his  rounds.  On  the  way  from  his  house  to  his  barn 
he  slipped  and  fell  upon  some  ice  which  had  accumulated  upon 
the  path  and  sustained  the  injuries  in  question.  Under  the  English 
decisions  it  is  very  probable  that  he  would  have  been  denied  relief 
on  the  ground  that  the  injury  was  not  received  in  the  course  of 
the  employment  since  such  employment  had  not  begun.37  The 
Board,  however,  regarded  the  question  as  to  whether  the  accident 
arose  out  of  the  applicant's  employment  as  decisive,  and  held  that 
the  risk  of  falling  on  ice,  differing  from  that  of  falling  from  his 
wagon  or  receiving  an  electric  shock,  was  one  to  which  he  was 
not  peculiarly  exposed  by  his  employment.  "On  the  other  hand 
it  may  be  stated  that  one  of  the  most  common  risks  to  which  the 
public  is  exposed  is  that  of  slipping  and  falling  on  ice,  a  risk 
encountered  by  the  public  generally,  irrespective  of  their  employ- 
ment." The  decision  is  somewhat  qualified  by  the  further  state- 
ment that  this  is  particularly  applicable  where  the  accident  happens 
to  the  party  injured  when  he  is  walking  on  his  own  premises. 

Thus  in  the  only  two  cases  in  which  the  phrase  "arising  out 
of  the  employment"  has  so  far  required  construction  in  Massachu- 
setts, the  Supreme  Judicial  Court  has  recognized  and  followed  the 
weight  of  British  precedent ;  while  the  Michigan  Court  and  Board 

"A  Michigan  case  reported  in  the  National  Compensation  Journal. 
Vol.  1,  No.  1.  p.  31. 

"It  is  there  held  that  a  workman's  employment  begins  when  he  enters 
his  master's  premises  by  the  usual  or  permitted  ways  for  the  purpose  of 
beginning  his  labors,  and  does  not  terminate  until  he  again  leaves  the 
premises.  He  is  not  in  the  master's  employment  while  outside  of  such 
premises   unless   actually   engaged    in    doing   his    appointed   work. 
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has  followed  it  in  only  one  of  the  questions  presented,38  and  that 
curiously  enough  the  very  one  presented  in  the  Massachusetts 
cases,  while  ignoring  it  on  the  other  three  points.39  Their  decisions 
on  these  three  points  show  a  marked  tendency  to  adopt  an  inter- 
pretation of  these  terms,  as  used  in  their  Act,  more  liberal  to  the 
employee  than  that  placed  by  British  courts  upon  identical  lan- 
guage. But  how  much  more  liberal  cannot  be  determined  until 
every  one  of  the  more  usual  situations  covered  by  their  Act  has 
been  passed  upon  by  the  Supreme  Court  of  the  State,  which  is 
the  final  arbiter  of  the  effect  of  the  language  used  by  the  legisla- 
ture. Thus  the  whole  question  of  the  construction  of  the  language 
used  in  these  Acts  is  left  in  the  air,  and  no  one  dare  predict  what 
this  extremely  obscure  phrase  will  come  to  mean  when  finally,  after 
years  of  litigation,  the  Michigan  court  has  hammered  out  for  itself 
some  more  or  less  definite  construction  thereof. 


Francis  H.  BohlEn. 


University  of  Pennsylvania. 


"The  question  whether  the  injury  "arose  out  of  the  employment." 
'The  points  referred  to  are  (i)  whether  the  injury  was  received  "in  the 
course  of  the  employment,"  (2)  what  constitutes  "willful  and  intentional 
misconduct,"  and  (3)  whether  the  Act  covers  disease  as  well  as  violent 
injury  to  the  bodily  structure.  Since  this  article  was  written,  the  Supreme 
Court  of  Michigan  has  reversed  the  ruling  of  the  Commission  and  has 
held  that  occupational  disease  is  not  subject  for  compensation  under  their 
Act.     Adams  v.  Acme  Lead  Co.  (Mich.  1914)   148  N.  W.  485. 
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NOTES. 


Dominant  Corporations  Under  the  Sherman  Act. — The  Sherman 
Anti-Trust  Act  of  18901  was  enacted  to  curb  the  growing  evils  of 

'26  U.  S.  Stat,  at  L.  209.  The  first  two  sections  of  the  act  provide  as 
follows:  §  1.  ''Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  among  the  several  States,  or 
with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every  person  who 
shall  make  any  such  contract  or  engage  in  any  such  combination  or 
conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor  *  *  *."  §  2. 
"Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons,  to  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor  *  *  *."  §  4  pro- 
vides for  appropriate  proceedings  in  equity  by  the  government  to  prevent 
and  restrain  violations  of  the  act ;  §  7  awards  triple  damages,  recoverable 
in  a  suit  at  law,  to  any  person  injured  in  his  business  through  violation 
of  the  act ;  and  §  8  enacts  that  "  'person'  shall  be  taken  to  include  'cor- 
poration' ". 
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nation-wide  monopoly  and  restraint  of  trade.  In  the  Knight  Case,2 
the  first  important  interpretation  of  the  act,  its  scope  was  considerably 
restricted;  but  that  decision  has  been  repeatedly  distinguished,  disap- 
proved, and  even  impliedly  overruled,3  so  that  to-day  the  act  not  only 
covers  combinations  of  interstate  carriers  and  other  agents  of  distribu- 
tion,4 but  also  associations  of  producers  restraining  trade  among  the 
several  States.5  Since  the  form  assumed  by  such  associations  is  imma- 
terial, the  act  condemns  combinations  in  the  shape  of  holding  com- 
panies,6 and  such  as  have  been  formed  through  the  acquisition  of  a 
controlling  interest  in  stock  of  other  concerns,7  as  well  as  pools  and 
trust  agreements.8  Although  the  courts  have  steadily  maintained  that 
the  enactment  covers  only  such  acts  as  have  the  direct  and  necessary 
effect  of  restraining  interstate  commerce,0  it  is  nevertheless  clear  that 
the  scope  of  the  term  interstate  restraint  of  trade  has  been  considerably 
extended. 

The  degree  to  which  restraint  of  trade  concededly  interstate  is 
subject  to  the  act,  was  for  many  years  uncertain,  but  a  test  was 
finally  adopted  in  Standard  Oil  Co.  v.  United  States,10  which  ruled 
that  the  act  condemned  only  such  course  of  action  as  exerted  an  undue 
restraint,  and  that  the  words  "restraint  of  trade"  should  be  interpreted 
in  the  light  of  the  common  law.  The  common  law  would  not  enforce  a 
covenant  restricting  competition  which  gave  a  more  than  adequate 
protection  to  the  covenantee,  such  contracts  being  considered  in  unrea- 
sonable restraint  of  trade,  and  contrary  to  public  policy  as  tending  to 
monopoly.11  Nevertheless,  the  monopoly  resulting  from  such  contracts, 
or  formed  in  other  ways,  although  denounced  as  odious,  was  not 
criminal  at  common  law,12  and  could  be  reached  only  through  proceed- 
ings by  the  State  to  forfeit  the  charter  of  the  offending  corporation 
on  the  ground  of  abuse  of  its  power.13  Section  two  of  the  act  endeavors 
to  penalize  and  restrain  such  effectuated  monopoly,  being  distinct  from 

'(1895)  156  U.  S.  1.  This  case  held  that  the  act  had  no  application  to 
a  combination  of  manufacturers,  who  had  substantially  monopolized  the 
business  of  refining  sugar  throughout  the  nation,  because  their  business 
bore  no  direct  relation  to  interstate  commerce. 

sSee  Standard  Oil  Co.  v.  United  States   (ion)  221  U.  S.  I,  68. 

'United  States  v.  Joint  Traffic  Assn.  (1898)  171  U.  S.  505;  United 
States  v.  Trans-Missouri  Freight  Assn.  (1897)   166  U.  S.  290. 

"United  States  v.  American  Tobacco  Co.   (1911)  221  U.  S.  106. 

"Northern  Securities  Co.  v.  United  States  (1904)   193  U.  S.  197 ■ 

7United  States  v.  Union  Pacific  R.  R.  (1912)  226  U.  S.  61. 

"The  legality  of  the  combination  in  the  State  of  its  creation  is  no  de- 
fense. See  Northern  Securities  Co.  v.  United  States,  supra;  but  see  In  re 
Greene   (C.  C.  S.  D.  Ohio  1892)   52  Fed.   104,  112-113. 

'See  United  States  v.  Joint  Traffic  Assn.,  supra,  at  p.  568;  Whitwell  v. 
Continental  Tobacco  Co.  (C.  C.  A.  1903)   125  Fed.  454. 

10Supra,  at  p.  59;  see  also  United  States  v.  American  Tobacco  Co., 
supra. 

"Horner  v.  Graves  (1831)  7  Bing.  735;  see  United  States  v.  Addyston 
Pipe  &  Steel  Co.  (C.  C.  A.  1898)  85  Fed.  271,  modified  and  affirmed  (1809) 
175  U.  S.  3X1. 

"The  mediaeval  statutes  making  criminal  the  offenses  of  engrossing, 
forestalling  and  regrating,  were  repealed  at  an  early  date.  See  Standard 
Oil  Co.  v.  United  States,  supra,  p.  55;  4  Harvard  Law  Rev.   128,  137. 

"State  v.  Standard  Oil  Co.  (1892)  49  Ohio  St.  137. 
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the  first  section  in  that  it  is  aimed  at  results  rather  than  at  the  methods 
of  attaining  such  results.14  Monopolies  under  the  second  section,  as 
well  as  contracts  restraining  trade,  are  subject  to  the  "rule  of  reason'.1" 
but  that  rule  is  from  its  very  nature  of  indefinite  application. 

The  monopoly  or  restriction  may  affect  only  a  limited  area  and 
still  be  invalid,1*  as  competition  need  not  be  completely  suppressed  s<> 
long  as  the  direct  result  is  to  restrain  interstate  commerce.  Since  the 
effects  of  the  combination  determine  its  illegality,  there  is  no  necessity 
of  any  specific  intent  to  monopolize,  and  good  motives  are  no  excuse.17 
Moreover,  since  it  is  the  policy  of  the  law  to  protect  individual  initiativt- 
from  strangulation  by  means  deemed  unfair,18  suppression  of  competi- 
tion will  not  be  countenanced  under  the  guise  of  benefit  to  the  public, 
and  the  mere  fact  that  prices  have  remained  stationary,  or  haw 
even  been  lowered,  will  not  defend  a  prosecution.1*'  It  would  seem  to 
follow  that  the  possession  of  power  to  control  prices  and  stifle  compe- 
tition, characteristic  of  a  corporation  of  dominant  size,  makes  for 
illegality,  and  that  the  exercise  of  that  power  is  immaterial.20  Never- 
theless, no  decree  of  dissolution,  criminal  conviction,  or  recovery  of 
damages  under  the  statute  has  been  allowed,  in  the  absence  of  some 
element  of  unfair  competition21  either  in  building  up  or  maintaining 
the  monopoly.  In  view  of  the  reluctance  of  the  courts  to  disturb  prop- 
erty rights  if  the  defendant  has  been  guilty  of  no  unfair  practices,  it 
may  be  asserted  that  the  mere  power  to  control,  inherent  in  a  dominat- 
ing combination,  should  not  suffice  to  call  the  statute  into  play,  if  the 
acts  of  the  defendant  show  an  absence  of  intent  to  unduly  restrain 
trade.22  Xo  reasonable  interpretation  of  the  act  in  the  light  of  our 
general  law  justifies  the  assumption  that  Congress  intended  to  limit 
the  amount  of  property  a  man  might  acquire  by  straightforward 
methods  of  business.2 ■ 

The  case  of  United  States  v.  International  Harvester  Co.   (D.  C. 
Minn.   1914)    214  Fed.   9S7,  brought   up   the  question  whether  a   cor- 
vee Standard  Oil  Co.  v.  United  States,  supra,  p.  61  :  Thornton.  Sher- 
man Anti-Trust  Act.  §  123. 

"Standard  Oil  Co.  v.  United  States,  supra. 

"Montague  v.  Lowry    (1904)    193  U.   S.  38. 

1TSee  Standard  Sanitary  Mfg.  Co.  v.  United  States  (1912)  226  U.  S. 
20;  State  v.  International  Harvester  Co.  of  America  (1911)  237  Mo.  369: 
Chesapeake  &  Ohio  Fuel  Co.  v.  United  States  (C.  C.  A.  1902)  115  Fed. 
610.  Intent  may.  however,  become  material  where  the  nature  of  the  acts 
is  doubtful.     See  United  States  jr.  Reading  Co.   (1912)  226  U.  S.  324.  370. 

"See  United  States  v.  Trans-Missouri  Freight  Assn..  supra,  p.  324: 
State  v.  International  Harvester  Co.  of  America,  supra. 

:'United  States  r.  Chesapeake  &  Ohio  Fuel  Co.  (C.  C.  1900)  105  Fed 
03 :  United  States  r.  Trans-Missouri  Freight  Assn.,  supra. 

MSee  United  States  v.  Northern  Securities  Co.  (C.  C.  1903)  120  Fed. 
721  :   State  v.  International  Harvester  Co.  of  America,  supra. 

"'For  an  exposition  of  the  term  "unfair  competition",  see  article  by 
William  F.   Stevens  in  29  Political   Science  Quarterly,  282.  460. 

"See  United  States  v.  Standard  Oil  Co.  (C.  C.  1909)  173  Fed.  177: 
United  States  r.  American  Naval  Stores  Co.  (C.  C.  1909)  172  Fed.  455: 
United  States  v.  Reading  Co.  (C.  C.  1910)  183  Fed.  427.  modified  in  the 
Supreme  Court,  supra;  United  States  v.  American  Tobacco  Co.  (C.  C. 
1008)  164  Fed.  700.  721.  722:  but  see  State  r.  International  Harvester  Co. 
of  America,  supra. 

9  Columbia  Law  Rev.  06. 
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poration  which  had  acquired,  by  consolidation,  eighty  per  cent  of  the 
business  of  manufacturing  harvesting  machinery  and  certain  other 
farmers'  implements,  should  be  dissolved,  although  prices  had  not  been 
raised  unreasonably  by  the  defendant,  and  it  had  acquired  its  dominant 
position  almost  entirely  through  business  efficiency,  since  no  one  of  the 
acts  designated  as  unfair  competition  could  be  attributed  to  it  for  at 
least  seven  years  past.  The  court,  Sanborn,  J.,  dissenting,  ordered  a 
dissolution,  on  the  ground  that  the  suppression  of  competition  between 
the  six  large  and  influential  companies  of  which  defendant  corpora- 
tion had  been  formed,  was  in  unreasonable  restraint  of  trade  among 
the  States.  The  decision  can  be  supported  only  on  the  ground  that  the 
unlawful  acts  committed  by  the  defendant,  seven  years  ago,  justified 
the  inference  of  its  intent  to  resume  these  methods  in  the  future.  Size 
and  dominant  position  may  be  said  to  raise  a  presumption  of  baneful 
possibilities,  but  proof  of  fair  methods,  and  an  intent  to  continue  those 
methods,  inferable  from  past  performances,  tends  to  override  such 
presumption.24 


Pipe  Lines  as  Common  Carriers. — A  public  service  company  may  be 
created  voluntarily  or  compulsorily :  voluntarily,  where,  as  in  the  case 
of  a  common  carrier,  there  is  an  actual  undertaking  and  holding  out 
to  carry  on  a  certain  business  with  all  indifferently;1  compulsorily, 
where  there  is  no  such  undertaking,  but  where  the  great  interests  of 
the  public  give  a  particular  trade  a  public  character,2  and  so,  as  Lord 
Hale  said  of  such  trades,  they  become  "affected  with  a  public  interest, 
and  they  cease  to  be  juris  nrivati  only."3  The  latter  doctrine  is  of 
more  recent  application  and  has  lately  found  expansion  in  the  case  of 
German  Alliance  Insurance  Co.  v.  Lewis.* 

Legislative  control  of  a  public  service  business  may  be  supported 
upon  the  theory  either  that  the  particular  business  owes  its  existence  to 
governmental  sanction,5  or,  on  the  other  hand,  that  the  welfare  and 
great  interests  of  the  public  make  such  control  imperatively  necessary.6 
Apparently,  the  first  prerequisite  to  a  valid  exercise  of  legislative  control 
is  that  there  must  exist  intercourse  with  others  which  is  to  be  the  subject 
of  regulation;  that  is,  there  must  be  a  business  before  there  can  be  a 

2*See  25  Harvard  Law  Rev.  31,  52;  United  States  v.  St.  Louis  Ter- 
minal (1912)  224  U.  S.  383,  395;  cf.  Standard  Oil  Co.  v.  United  States, 
supra,  p.  75. 

'Browne,  Carriers,  43;  Gisbourn  v.  Hurst  (1710)   1  Salk.  *249. 

2See  Munn  v.  Illinois  (1876)  94  U.  S.  113,  as  a  typical  illustration  of  this 
class.  Any  business  in  which  there  is  a  virtual  monopoly  may  be  said  to 
be  of  this  character.     1  Wyman,  Public  Service  Corporations,  §§   1,   156. 

3Hargrave's  Law  Tracts,  De  Portibus  Maris,  78.  This  dictum  formed 
the  basis  of  the  decision  in  Munn  v.  Illinois,  supra.  The  business  referred 
to  by  Lord  Hale  was  one  which  existed  purely  at  the  sufferance  of  the 
crown,  and  so  that  decision  extends  somewhat  the  application  of  this 
dictum. 

4(i9i4)  233  U.  S.  389.  In  this  case,  a  statute  of  Kansas  providing  for 
the  regulation  of  rates  of  insurance  companies,  was  sustained  as  constitu- 
tional.    See  14  Columbia  Law  Rev.  534. 

5See  Cooley,  Constitutional  Law,  262 ;  1  Tiedeman,  State  &  Federal 
Control   of   Persons  &  Property,  303;   Freund,   Police   Power,   §§   387-388. 

"Cf.  Allnutt  v.  Inglis  (1810)  12  East  *527;  Noble  State  Bank  v.  Haskell 
(1911)  219  U.  S.  104;  Freund,  Police  Power,  §  388. 
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regulation.  Xo  one  is  compelled  to  enter  business  relations  with 
another,  and  so  it  would  seem  that  a  strictly  private  enterprise  can 
never,  without  grave  constitutional  difficulties,  be  impressed  with  the 
character  of  a  public  service  company.7  The  authorities  show,  more- 
over, that  in  every  case  where  legislation  has  been  upheld,  it  has  been 
in  connection  with  occupations  that  purported  to,  and  really  did,  come 
under  the  head  of  businesses. 

In  the  regulation  of  commerce,  the  power  of  Congress  is  subject  to 
the  various  constitutional  limitations  imposed  upon  the  federal  govern- 
ment. It  is  evident,  too,  that  in  construing  the  Due  Process  Clause, 
the  same  rule  applies  to  the  national  government  as  to  the  State.  Under 
the  police  power,  it  is  indisputable  that  Congress  may  put  partial 
restraints  upon  the  rights  of  individuals.  It  may  impose  conditions 
precedent  to  the  exercise  of  the  right  to  engage  in  interstate  commerce 
so  long  as  there  is  a  substantial  relation  between  the  means  adopted  and 
the  end  sought  to  be  accomplished.8  So  also,  it  may  see  that  contracts 
entered  into  by  persons  engaged  in  interstate  commerce  do  not  operate 
as  a  restraint  on  commerce,9  and  it  may  use  appropriate  means  to 
mitigate  harmful  results  that  under  certain  circumstances  inevitably 
flow  from  the  pursuit  of  commerce.10  Indeed,  when  the  public  health, 
morals,  or  safety,  cannot  otherwise  be  adequately  secured,  it  may  even 
absolutely  prohibit  a  deleterious  article  from  the  channels  of  com- 
merce.11 

There  is  a  distinction,  however,  between  an  exercise  of  the  police 
power  and  the  taking  of  property  for  a  public  use.  By  the  exercise  of 
the  police  power  the  owner's  use  of  property  is  restricted,  and  this 
because  all  property  is  held  subject  to  the  limitations  upon  its  use 
and  enjoyment  which  a  strong  governmental  necessity  may  require.12 
But  in  the  latter  case,  a  servitude  is  imposed  upon  private  property, 
or  the  owner  is  deprived  of  it  entirely,  in  order  that  someone  else  may 
use  it  for  the  benefit  of  the  public.  In  this  event,  the  Constitution 
demands  that  adequate  compensation  must  be  given.  The  importance 
of  the  distinction  is,  that  whereas  a  small  and  remote  public  benefit 
may  justify  the  taking  of  private  property  for  public  use13  in  view 
of  the  fact  that  compensation  is  always  necessarily  made,  and  so  the 
substantial  deprivation  of  private  property  is  thereby  appreciably 
minimized;  on  the  contrary,  where  there  is  a  material  limitation  on 
the  use  and  enjoyment  of  property  under  the  police  power,  the  govern- 
mental necessity  must  be  commensurate  with  the  degree  of  restriction. 
Only  where  the  public  welfare  is  vitally  involved,  therefore,  should  a 
serious  restriction  be  sustained.14 

7McGehee.  Due  Process  of  Law,  317,  318:  1  Tiedeman,  State  &  Federal 
Control   of  Persons  &   Property,  302. 

8See  Atlantic  Coast  Line  R.  R.  v.  Riverside  Mills  (1911)  219  U.  S. 
186. 

9Addyston  Pipe  &  Steel  Co.  z:  United  States  (1809)    175     U.  S.  an. 

"United  States  v.  Delaware  &  Hudson  Co.  (1909)  213  U.  S.  366. 

"Lottery  Case  (1903)  188  U.  S.  321;  see  also  in  this  connection,  Hoke 
v.  United  States  (1913)  227  U.  S.  30& 

"See  Munn  v.  Illinois,  supra,  pp.  126,  133. 

uCf.  Jones  v.  North  Georgia  Electric  Co.  (1006)  125  Ga.  618,  626- 
Mr.  Justice  Lamar,  dissenting  in  German  Alliance  Insurance  Co.  v.  Lewis^ 
supra,  p.  419,  based  his  dissent  upon  the  failure  of  the  Court  to  observe  this 
difference. 

uCf.  Adair  v.  United  States   (1908)   208  U.  S.  161. 
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In  the  recent  case  of  Untied  States  v.  Ohio  Oil  Co.  (1914)  234  U.  S. 
548,  an  act  of  Congress  making  all  persons  engaged  in  the  transporta- 
tion of  oil,  common  carriers,  was  sustained  in  regard  to  a  company 
which  was  engaged  in  transporting  its  own  oil  only.  The  fact  that 
in  the  operation  of  pipe  lines  the  defendant  was  a  gigantic  monopoly, 
weighed  heavily  with  the  Court,  and  constitutional  consideration 
dwindled  away  to  an  almost  negligible  quantity.  The  practical  result 
of  the  decision  was  to  give  the  defendant  the  choice  of  serving  the 
public  in  a  capacity  in  which  it  did  not  pretend  to  serve,  or  of  going 
out  of  business. 

A  monopoly  is  not  malum  in  se.i:'  The  conception  of  all  property 
rights  is  founded  upon  a  kind  of  monopoly.  Under  common  law  prin- 
ciples, the  legislative  authority  may  zealously  protect  free  competition 
from  the  abuse  of  monopoly.111  However  desirable  in  a  given  case  this 
end  may  be,  the  Constitution  puts  rigid  limitations  upon  the  menus 
employed  to  bring  about  the  result.  The  defendant  should  not  be 
made  to  give  the  use  of  its  property  to  others  solely  because  of  a 
monopoly  in  the  property.17  It  is  true  that  under  the  circumstances  of 
the  case,  the  defendant's  business  became  affected  with  a  public  interest; 
but  inasmuch  as  it  was  not  engaged  in  transporting  oil  for  others  as  a 
business,  under  the  principles  previously  observed  the  essentials  of  a 
public  service  company  are  lacking.18  The  act,  therefore,  in  compelling 
it  to  serve  the  public  as  a  common  carrier  of  oil,  would  seem  to  be 
appropriating  its  property  to  a  public  use.  A  serious  objection  to  this, 
however,  is  that  no  compensation  is  made  for  the  taking,  since  the 
taking  consists  in  depriving  the  defendant  of  the  right  to  the  exclusive 
use  and  enjoyment  of  its  property  and  enterprise,  and  the  value  of 
this  to  the  owner  is  not  to  be  measured  by  the  value  of  any  specific 
service  it  is  made  to  render  on  any  particular  occasion  in  the  capacity 
of  common  carrier.  On  the  other  hand,  is  this  regulation  a  proper 
exercise  of  the  police  power?  The  defendant  must  either  devote  its 
property  to  the  public  use  without  compensation  or  give  up  entirely  a 
private  undertaking  of  an  interstate  nature.  While  Congress  may 
prohibit  absolutely  a  noxious  article  of  commerce  from  interstate  trade, 
should  it  be  allowed  to  go  so  far  as  to  say  that  interstate  commerce 
can  be  totally  barred  to  an  enterprise  in  itself  legitimate  and  not  to 
be  condemned  as  injurious  to  the  public  health,  morals,  safety,  or 
immediate  welfare,  where  economic  adjustment,  however  desirable,  is  its 
only  object?  That  the  circumstances  of  the  defendant's  business  pre- 
sented an  ideal  case  for  legislation  can  scarcely  be  questioned,  and  the 
Court's  decision,  in  sustaining  this  particular  legislation,  might  be 
defended  on  the  ground  of  imperative  necessity.  But  economic  neces- 
sity must  not  become  a  siibstitute  for  constitutional  amendment;  the 
right  of  amendment  itself  presupposes  that  there  will  be  cases  where 
legislation,  however  desirable  and  however  necessary,  will  fall  within 
the  ban  of  the  Constitution. 

15See  Freund,  Police  Power,  349;  Prentice.  Federal  Power  Over  Carriers 
And  Corporations,  158-160. 

wi    Wyman,    Public    Service    Corporations.    §    29. 

"See  Weems  Steamboat  Co.  etc.  v.  People's  Co.  (1909)  214  U.  S.  345; 
•cf.  dissenting  opinion  in  Budd  v.  New  York  (1892)   143  U.  S.  517,  551. 

"Cf.  2  Kent,  Commentaries,  :;:340:  see  1  Tiedeman,  State  &  Federal  Con- 
trol of  Persons  &  Property,  296. 
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Habeas  Oobpus  in  Interstate  Rendition  Proceeding-. — The  Con- 
stitution gives  the  federal  government  the  right  to  regulate  interstate 
rendition,1  and  the  federal  courts,  therefore,  have  jurisdiction  over 
cases  arising  thereunder.2  By  the  Reservation  Clause,3  however,  the 
States  have  retained  the  power  to  pass  auxiliary  laws,4  and  State  courts 
have  concurrent  jurisdiction  with  the  federal.5  But  to  afford  a  basi- 
tor  the  court's  jurisdiction,  the  governor  of  the  returning  State  must 
first  issue  his  warrant  for  the  arrest  of  the  fugitive.  Upon  receipt  by 
the  governor  of  the  asylum  State  of  requisition  papers  proving  to  hi> 

-faction  that  the  fugitive  from  justice  is  charged  with  a  crime 
against  the  demanding  State,  it  is  his  duty  to  issue  a  warrant  of 
airest.,:  and  the  issuance  of  the  warrant  is  considered  prima  facie  evi- 
dence of  the  legal  sufficiency  of  the  papers.7  In  deciding  whether  the 
person  demanded  is  charged  with  the  crime  and  has  fled  from  justice, 
the  governor  may  grant  him  a  hearing,  but  a  hearing  is  not  a  mutter 
of  right.8 

Upon  the  arrest  of  the  alleged  fugitive,  he  may  gue  oat  a  writ  of 

"U.  S.  Const..  Art.  4.  §  2.  subd.  2.  1  U.  S.  Stat,  at  L.  302,  which  es- 
tablished the  validity  of  Congress'  legislation  on  the  subject,  has  been  de- 
clared constitutional  as  to  States.  Prigg  v.  Pennsylvania  (1842)  16  Pet. 
539,  and  applies  to  territories.  Ex  parte  Reggel  (1885)  114  U.  S.  642. 
650.  but  does  not  affect  Indian  nations.  Ex  parte  Morgan  CD.  C.  1883) 
20  Fed.  298.  For  a  criticism  of  the  statute,  see  article  by  Wilbur  Larremore 
in    10  Columbia   Law   Re\.   208. 

"See  Roberts  V.  Reilly   <  1885)    116  U.  S.  80. 

I".    S.    Const..   Amendment    10. 

4  2  Moore.  Extradition.  863  et  seq.:  Kurtz  v.  State  C1886)  22  Fla.  36. 
This  is  contra  to  a  dictum  of  Story,  J.,  in  Prigg  v.  Pennsylvania,  supra. 
p.  622,  but  is  firmly  established. 

"Robb  v.  Connolly  (1884)  ill  U.  S.  624.  which  also  decides  that  an  agent 
to  receive  the  fugitive  is  not  the  agent  of  the  federal  government,  but  of 
the  demanding  State.  Where  habeas  corpus  is  originally  brought  in  a 
State  court,  an  appeal  must  be  taken  to  the  highest  court  of  that  State 
before  the  aid  of  the  federal  courts  may  be  invoked.  Reid  v.  Jones  (1902) 
187  U.  S.  153.  except  where  exceptional  circumstances  appear.  Appleyard 
v.  Massachusetts   ( 1906)  203  U.  S.  222. 

"See  Kentucky  r.  Dennison  C1860)  24  How.  66,  in  which  it  was  held. 
however,  that  mandamus  will  not  issue  to  compel  performance  of  the 
duty.  If  the  fugitive  also  committed  a  crime  in  the  surrendering  State, 
the  governor,  bv  issuing  his  warrant,  may  waive  the  jurisdiction  of  his 
State.  Roberts  V.  Reilly.  supra,  p.  96:  People  v.  Hagan  (1901)  34  Misc. 
Bis  It  is  well  settled,  however,  that  where  the  petitioner  has  been  im- 
prisoned in  the  asylum  State  for  an  infraction  of  its  laws,  rendition  may 
be  refused  until  his  sentence  has  been  served.  See  Opinion  of  Justices 
(1909)   201   Mass.  609. 

7See  3  Columbia  Law  Rev.  60.  as  to  the  question  of  flight.  Where 
there  is  evidence  to  the  contrary  before  the  governor,  his  decision  will 
be  reversed  onlv  upon  overwhelming  proof  that  the  petitioner  was  not  a 
fugitive.  See  Hyatt  v.  Corkran  (1003)  188  U.  S.  691,  711;  Farrell  v. 
Hawley  (1905)  78  Conn.  150.  The  question  whether  a  crime  has  been 
charged  is  one  of  law.  and  is  always  open  on  habeas  corpus.  See  Roberts 
r.  Reilly.  supra. 

"Marbles  v.  Creecy  (1909)  215  U.  S.  63. 
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habeas  corpus  to  test  the  legality  of  his  detention.0  Two  questions 
then  arise.  In  the  first  place,  is  the  prisoner  a  fugitive  from  justice? 
A  fugitive  from  justice  is  one  who,  after  committing  a  crime  in  one 
State,  is  thereafter  found  in  another.  It  is  not  necessary  that  he 
should  have  left  the  State  for  the  purpose  of  evading  justice.10  The 
second  question  to  be  passed  upon  is  whether  the  accused  is  charged 
with  a  crime.11  As  long  as  the  indictment  or  affidavit  shows  with  rea- 
sonable certainty  that  the  petitioner  is  accused  of  a  crime  against  the 
laws  of  the  demanding  State,  it  is  sufficient  to  warrant  rendition,12 
and  technical,  formal  defects  will  be  overlooked.18  Inasmuch  as  ques- 
tions of  guilt  and  defense  have  nothing  to  do  with  the  charge  of  crime, 
they  are  not  subjects  of  inquiry  on  habeas  corpus,  but  should  be  left  to 
the  courts  of  the  demanding  State;14  nor  should  the  courts  of  the 
asylum  State  be  influenced  by  fear  that  the  accused  will  not  be  ac- 
corded a  fair  trial,15  nor  by  the  suggestion  that  the  officers  of  the 
demanding  State  were  actuated  by  questionable  motives.10 

In  deciding  the  recent  case  of  Ex  parte  Thaw  (D.  C.  1914)  214 
Fed.  423,  the  court  seems  to  have  overlooked  most  of  the  above  well- 
settled  principles.  The  petitioner  was  acquitted  of  the  charge  of 
homicide  on  the  ground  of  insanity,  and  was  committed  to  the  State 
asylum  for  the  criminal  insane  until  he  should  regain  his  sanity.17 
He  escaped,  was  found  in  New  Hampshire,  and,  upon  requisition  of  the 
governor  of  New  York,  was  arrested  under  a  warrant  issued  by  the 
governor  of  New  Hampshire.  He  applied  for  a  writ  of  habeas  corpus 
to  the  United  States  District  Court,  which  decided  that  his  detention 
was  illegal.  The  requisition  papers  contained  an  indictment  for  con- 
spiracy to  pervert  and  obstruct  the  due  administration  of  the  law  by 
escaping  from  the  asylum.18     Although  the  indictment  is  undoubtedly 

"On  habeas  corpus  brought  after  return  to  the  demanding  State,  the 
court  will  not  consider  the  fact  that  the  accused  was  forcibly  brought 
back,  Mahon  v.  Justice  (1888)  127  U.  S.  700,  nor  that  his  surrender  was 
effected  by  the  fraud  and  connivance  of  the  officers  of  the  two  States, 
Pettibone  v.  Nichols  (1906)  203  U.  S.  192,  or  by  means  of  false  affidavits. 
In  re  Moore  (D.  C.  1896)  75  Fed.  821. 

"Roberts  v.  Reilly,  supra;  Kingsbury's  Case  (1870)  106  Mass.  223. 
The  prisoner  must  have  been  actually  present  in  the  demanding  State  at 
the  time  when  the  crime  was  committed.  Hyatt  v.  Corkran,  supra.  Con- 
structive presence  is  not  sufficient.  State  v.  Hall  (1894)  115  N.  C.  811. 
Where  the  accused  set  the  crime  in  motion  while  in  the  State,  but  left 
before  its  consummation,  he  is,  nevertheless,  a  fugitive  from  justice. 
Strassheim  v.  Daily  (1911)   221  U.  S.  280. 

""Crimes"  include  misdemeanors.     Kentucky  v.  Dennison,  supra. 

12Webb  v.  York  (C.  C.  A.  1897)  79  Fed.  616.  If  the  instrument  is 
upon  information  and  belief,  it  does  not  charge  a  crime.  Ex  parte  Hart 
(C.  C.  A.  1894)  63  Fed.  249. 

"Pierce  v.  Creecy   (1908)  210  U.  S.  387. 

"Depoilly  v.  Palmer  (1906)  28  App.  D.  C.  324;  Munsey  v.  Clough  (1905) 
106  U.  S.  364. 

"Marbles  v.  Creecy,  supra. 

10Barringer  v.  Baum  (1897)  103  Ga.  465.  Although  the  rule  is  other- 
wise in  cases  of  foreign  extradition,  it  is  well  settled  that  a  fugitive,  once 
surrendered,  is  liable  to  criminal  prosecution  for  other  crimes  than  that 
for  which  he  was  returned,  and,  according  to  the  better  rule,  may  even  be 
served  with  civil  process.     6  Columbia  Law  Rev.  522. 

17This  was  authorized  by  New  York  Code  of  Criminal  Procedure,  §  454. 

ISNew  York  Penal  Law,  §  580. 
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artificial,  it  seeins  sufficient  in  law,  for  Thaw  was  committed  to  the 
asylum  by  court  order,  and  the  conspiracy  alleged,  was  one  to  nullify 
the  effect  of  that  order.19  The  court  decided  that  the  indictment  was 
faulty  in  not  having  set  out  the  crime  with  legal  exactness;  but,  under 
the  principles  above  enunciated,  the  decision  on  these  points  should 
have  been  left  to  the  courts  of  the  demanding  State.  It  seems,  also, 
that  error  was  committed  in  inquiring  into  the  reasons  for  the  escape 
to  Xew  Hampshire  and  into  the  motive  prompting  the  officers  of  the 
demanding  State  to  seek  the  petitioner's  return.  The  main  argument 
of  the  court  in  refusing  to  allow  rendition,  was  based  on  the  reasoning 
that  the  fact  that  Thaw  escaped  from  a  lunatic  asylum  showed  him  to 
be  insane,  and  hence  unable  to  commit  a  crime;  but  as  this  question 
involved  his  guilt,  it  should  have  been  left  to  the  courts  of  Xew  York. 
Moreover,  the  fact  that  one  has  not  sufficient  understanding  to  compre- 
hend the  nature  of  the  crime  of  murder,  does  not  necessarily  mean  he 
is  legally  incapable  of  entering  into  a  conspiracy  to  pervert  and  obstruct 
the  due  administration  of  the  law.20 


Displacement  of  State  Laws  By  Treaties. — Among  the  powers 
conferred  upon  the  national  government,  the  treaty -power  appears  to  be 
one  of  the  least  appreciated  as  well  as  one  of  the  most  extensive.1 
The  Constitution  provides  that  "all  Treaties  *  *  *  shall  be  the 
supreme  Law  of  the  Land;  and  the  Judges  in  every  State  shall  be 
bound  thereby,  any  Thing  in  the  Constitution  or  Laws  of  any  State 
to  the  Contrary  notwithstanding."2  It  is  significant  that  under  this 
clause  no  treaty  has  ever  been  declared  unconstitutional.3  That  there 
are  limits  to  the  treaty -power  is  generally  admitted,4  but  what  those 
limits  are  has  never  been  determined.  The  most  frequent  attempts  to 
set  such  limits  have  been  attempts  to  protect  the  reserved  rights  of  the 
States  from  infringement  by  treaties.  As  long  as  the  Supreme  Court 
was  led  by  John  Marshall,  it  strictly  followed  the  strong  leading  case 
of  Ware  v.  Hylton*  and  allowed  no  State  law  to  stand  in  the  way  of 
any  treaty.6  But  later,  the  personnel  of  the  Court  changed,  and  from 
then  until  the  Civil  War  we  find  numerous  dicta  casting  grave  doubts 

**Cf.  People  v.  Humme!  (1907)   119  App.  Div.  153. 
MCf.  Harrison  v.  Bishop  (1891)   131  Ind.  161. 

,Pomeroy,   Introduction  to  Constitutional  Law,   571. 

'Art.  VI,  subd.  2. 

'I   Willoughby,   Constitutional   Law,   §  211. 

4See  The  Cherokee  Tobacco  (1870)  11  Wall.  616,  620;  2  Story,  Com- 
mentaries on  the  Constitution  (5th  ed.)  §  1508;  Willoughby,  Constitutional 
Law,  §§  216-219. 

6  (1796)   3  Dal.   199. 

"Chirac  v.  Chirac  (1817)  2  Wheat.  259:  Worcester  v.  Georgia  (1832) 
6  Pet.  515:  see  Gibbons  v.  Ogden  (1824)  9  Wheat.  1.  210-211;  2  Butler, 
Treaty-Making  Power.  §§  330-333.  In  Latimer  v.  Poteet  (1840)  14  Pet.  4, 
it  was  held,  that  in  the  exercise  of  the  treaty-power,  the  national  govern- 
ment could  even  settle  disputed  boundaries.  But  there  is  much  conflict 
of  opinion  as  to  whether  the  treaty-power  extends  to  the  cession  of 
State  territory  without  the  State's  consent.  See  5  Moore,  Digest  of 
International    Law.    171. 
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on  the  validity  of  any  treaty  which  infringes  a  State's  rights.7  The 
influence  of  these  dicta  is  still  apparent  in  a.  wide  spread  belief  that 
the  treaty-power  is  limited  by  the  rights  of  the  States,8  but  that  this 
belief  is  unsound,  is  indicated  by  the  fact  that  the  earlier  decisions 
have  not  only  never  been  overruled,  but  have  been  repeatedly  followed 
in  later  cases.0 

The  principal  arguments  of  the  State-rights  supporters  are  two. 
First,  they  contend  that  the  treaty-power  is  merely  subsidiary,  and  can 
be  used  only  to  carry  out  the  other  powers  dedicated  to  the  federal 
government;  hence,  it  is  argued,  the  President  and  Senate  cannot  do 
by  treaty  what  they  have  no  authority  to  do  otherwise.10  Second,  it 
is  insisted  that  the  States  have  certain  inalienable  rights  which  cannot 
be  infringed  by  treaties,  even  though  the  State  should  authorize  such 
infringement.11  The  answer  to  these  contentions  rests  on  the  fact  that 
the  power  of  the  people  of  the  United  States  is  without  limit.  By  their 
authority  the  State  and  federal  constitutions  were  made,  and  they  can 
make  the  State  constitutions  yield  to  treaties  made  by  the  general 
government,  and  can  even  abolish  those  constitutions.12  And  that 
the  sovereign  people  have  intentionally  made  the  treaty-power  para- 
mount to  all  rights  of  the  States,  is  indicated  not  only  by  the  express 
language  of  the  Constitution,13  but  by  the  fact  that  one  of  the  chief 
objects  in  forming  the  Constitution  was  to  create  a  strong  national 
government  with  power  to  make  treaties  binding  on  the  States.14 
Furthermore,  unless  such  treaties  can  be  made  by  the  federal  govern- 
ment they  cannot  be  made  at  all,  for  the  States  are  expressly  prohibited 
from  making  treaties.15  Both  on  principle  and  authority,  therefore, 
the  treaty-making  power  is  supreme  over  State-rights  in  all  instances; 
and  in  every  case,  the  sole  question  for  the  court  is  whether  the  State 
law  conflicts  with,  and  has  consequently  been  displaced  by,  the  treaty.16 

But  it  is  on  this  question  of  construction  that  the  courts  have  in 
many  instances  upheld  State  laws  against  apparently  conflicting 
treaties.  To  do  so,  they  have  adopted  the  rule  that  they  will  not  impute 
to  the  federal  government  the  intent  to  infringe  State  laws  by  treaties 

'License  Cases  (1847)  5  How.  504.  613;  Passenger  Cases  (1849)  7 
How.  283,  466;  see  Frederickson  v.  Louisiana  (1859)  23  How.  445,  448; 
Prevost  v.   Greneaux    (1856)    19  How.   1.  7. 

8See  5  Moore,  Digest  of  International  Law,  121,   122,  166,   171,   179. 

'Hauenstein  v.  Lynham  (1879)  100  U.  S.  483;  Geofrov  v.  Riggs  (1800) 
133  U.  S.  258;  see  Baker  v.  Portland   (1879)    5  Saw.  566. 

"Jefferson,  Manual,  no;  Sen.  Doc.  No.  231,  56th  Cong.,  2nd  Sess.  VI, 
82;  Sen.  Raynor  of  Md.  in  Cong.  Rec,  59th  Cong.  2nd  Sess.,  Dec.  12, 
1906. 

"See  Corwin,  National  Supremacy,  124;  cf.  Elkison  v.  Deliesseline 
(C.  C.  1823)  8  Fed.  Cas.  No.  4366,  p.  494. 

12See  Ware  v.  Hylton,  supra,   p.  236. 

132   Story,    Commentaries    on    the   Constitution    (5th    ed.)    §§    1836- 1838. 

"See  Ware  v.  Hylton,  supra,  pp.  276-277;  Chy  Lung  v.  Freeman  (1875) 
92  U.  S.  275,  280. 

ir'See  Hauenstein  v.  Lynham,  supra,  p.  490.  But  the  States  have  at 
times  made  Indian  treaties  with  the  tacit  consent  of  the  federal  govern- 
ment.    See  Seneca  Nation  v.  Christie   (1891)    126  N.  Y.  122. 

162  Butler,  Treaty-Making  Power,  §  359. 
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unless  such  intention  is  very  clearly  expressed.17  This  narrow  canon 
of  construction  seems  unfortunate.  Each  nation  entering  a  treaty  owes 
not  only  good  faith  in  adhering  to  the  spirit  of  its  engagements,  but 
uberrima  fides;16  and  if  a  treaty  admits  of  two  constructions,  one  re- 
restricted  and  the  other  liberal,  the  latter  should  be  preferred.10 
Treaties  are  contracts  between  nations,  and  since  their  words  are  often 
translations  from  foreign  phraseology,  they  should  not  be  construed 
in  a  narrow  special  sense  imposed  upon  them  by  local  law  unless  such 
restricted  sense  is  clearly  intended.20  In  the  recent  case  of  In  re 
D'Adamo's  Estate  (1914)  212  K  Y.  214,  the  court  construed  a 
treaty  providing  that  in  case  a  citizen  of  Sweden  die  intestate  in  this 
country,  the  Swedish  consul  "shall,  so  far  as  the  laws  of  each  country 
will  permit,  *  *  *  have  the  right  to  be  appointed  administrator 
of  such  estate."21  The  court,  applying  the  narrower  rule  of  construc- 
tion, refused  to  grant  letters  of  administration  to  a  consul  claiming 
them  under  this  clause.  The  decision  rests  on  the  phrase,  "so  far  as 
the  laws  of  each  country  will  permit",  which  is  interpreted  to  mean 
that  State  laws  are  not  to  be  affected.  Such  interpretation  nullifies 
the  treaty  and  leaves  the  consul  in  precisely  the  same  position  as  he 
was  before,  for  he  always  had  the  right  to  administer  estates  so  far 
as  the  laws  of  the  States  would  permit.  The  effect  of  this  decision  is 
to  change  the  phrase,  "so  far  as  the  laws  will  permit",  to  "so  far  as 
the  laws  now  permit."  It  is  submitted,  that  under  the  proper  rule 
of  construction,  this  phrase  refers  to  the  laws  as  they  will  be  after 
the  treaty  has  become  the  supreme  law  of  the  land,  and  has  conse- 
quently displaced  the  conflicting  State  law  which  is  here  enforced. 


Rights  of  Third  Parties  ox  Contractors'  Bonds. — In  most  of  our 
States,  the  English  common  law  doctrine  that  where  one  person  makes 
a  promise  to  another  for  the  benefit  of  a  third  the  latter  may  not  enforce 
the  promise,1  has  never  been  accepted  to  its  full  extent.  A  great 
number  of  courts  hold  that  a  third  party  who  has  sustained  damage 
from  the  breach  of  such  a  contract,  or  who  would  have  benefited  by 
the  performance  thereof,  may,  under  certain  circumstances,  recover 
upon  it  against  the  defaulting  promisor.2  There  is  considerable  conflict 
in  these  jurisdictions  as  to  just  what  should  be  the  precise  rule 
determining  these  exceptions  to  the  English  doctrine,  but,  according 
to  the  preponderance  of  judicial  authority,  it  seems  that  three  things 

"Estate  of  Ghio  (1910)  157  Cal.  552;  Austro-Hungarian  Consul  if. 
Westphal  (1912)  120  Minn.  122;  see  Lanfear  V.  Ritchie  (1854)  9  La. 
Ann.  96;  In  re  Logiorato's  Estate  (N.  Y.  Sur.  Ct.  1901)  34  Misc.  31. 
Even  the  Supreme  Court  has  applied  this  rule.  See  Rocca  v.  Thompson 
(1912)  223  U.  S.  317.  A  persuasive  argument  for  a  broader  view  of  this 
question,  is  made  in  an  article  by  Frederic  R.  Coudert  in  13  Columbia 
Law  Rev.  181. 

'"See  Tucker  v.  Alexandroff  (1901)   183  U.  S.  424.  437- 

"Hauenstein  v.  Lynham.  supra,  p.  487 ;  Geofroy  v.  Riggs.  supra,  p.  271 : 
In  re  Wyman  (1906)  191  Mass.  276;  Carpigiani  v.  Hall  (1911)  172  Ala. 
287. 

*7n  re  Lobrasciano's  Estate  (N.  Y.  Sur.  Ct.  1902)   38  Misc.  415. 

n37  U.  S.  Stat,  at  L.  1487,  art.  14,  par.  2. 

'Price  v.  Easton  (1833)  4  B.  &  Ad.  433. 
23  Page,  Contracts.  §  1307. 
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are  essential  to  allow  a  beneficiary  to  maintain  his  action:  first,  the 
contract  must  be  made  upon  a  valid  consideration;  second,  it  must  be 
directly  intended  to  benefit  the  third  person,  and  not  merely  bo 
incidentally  beneficial  to  him ;  third,  the  beneficiary  must  be  a  party 
to  the  consideration,  or  the  promisee  must  owe  him  some  legal  or 
equitable  obligation.'  This  exception-generated  rule  is  now  well  estab- 
lished in  a  majority  of  the  States,  although  several  jurisdictions  still 
adhere  to  the  view  of  the  English  decisions,  denying  under  all  circum- 
stances the  right  of  a  beneficiary  to  sue  on  a  contract  made  for  his 
benefit.4  But  so  many  practical  difficulties  have  been  experienced  in 
the  application  of  this  majority  rule,  that  even  those  courts  which 
recognize  it  arc  not  usually  inclined  to  extend  the  doctrine  to  new  or 
doubtful  cases,  but  strive  rather  to  confine  it  to  its  original  limits.5 
A  multitude  of  actions,  however,  have  arisen  upon  beneficiary  con- 
tracts, and  among  them,  the  cases  in  which  a  sub-contractor,  laborer 
or  materialman  has  sought  to  recover  against  the  sureties  on  a  con- 
tractor's bond  upon  the  ground  that  the  obligation  was  entered  into 
for  his  benefit,  form  a  numerous  and  important  class.  In  all  cases  of 
this  sort,  the  courts  refer  to  and  apply,  in  one  form  or  another,  the 
general  principles  of  the  majority  rule  above  set  forth;  but  their 
decisions  as  to  its  interpretation  and  application  with  respect  to  par- 
ticular sets  of  facts  are  hopelessly  discordant  and  frequently  irrecon- 
cilable. One  of  the  chief  conflicts  arises  upon  the  question  as  to  when 
an  agreement  between  the  contractor  and  the  owner  of  the  premises, 
municipality,  or  other  promisee,  may  be  said  to  have  been  entered  into 
with  the  intent  to  benefit  sub-contractors,  laborers,  and  materialmen. 
who  may  subsequently  be  engaged  to  assist  in  the  performance  of  the 
contract.  The  most  generally  accepted  rule  seems  to  be  that  where 
the  bond  is  conditioned  upon  the  payment  of  all  claims  for  labor  and 
materials  used  in  the  process  of  construction,  the  parties  furnishing 
such  labor  and  materials  may  maintain  an  action  against  the  sureties 
for  the  default  of  the  contractor.6  The  right  of  such  persons  to  sue  on 
the  bond  is,  of  course,  obvious,  where  the  obligation  is  expressly 
declared  to  be  for  their  use;7  but  the  right  is  not  always  dependent 
upon  such  express  provision,  since  a  mere  promise  to  pay  for  all  labor 

83  Page,  Contracts,  §§  1308-1316;  See  Vrooman  v.  Turner  (1877)  69 
N.  Y.  280. 

'Morgan  v.  Randolph  &  Clowes  Co.  (1900)  73  Conn.  396;  Marston  ft 
Bigelow   (1889)    150  Mass.  45. 

5See  Durnherr  v.  Rau  (1892)   135  N.  Y.  219. 

"Hipwell  ft  National  Surety  Co.  (1906)  130  la.  656;  National  Surety 
Co.  v.  Foster  Lumber  Co.  (1908)  42  Ind.  App.  671.  Such  persons  cannot 
sue,  however,  where  the  bond  merely  stipulates  that  the  contractor  shall 
perform  his  contract  with  the  owner,  Jones  Lumber  Co.  v.  Villegas  (1894) 
8  Tex.  Civ.  App.  669;  Greenfield  Lumber  etc.  Co.  v.  Parker  (1902)  159 
Ind.  571;  but  see  Lichtentag  v.  Feitel  (1905)  113  La.  931,  or  protect  him 
against  claims  and  liens.  Hurd  v.  Johnson  Park  Investment  Co.  (N.  Y. 
1895)  13  Misc.  643;  Dunlap  v.  Eden  (1896)  15  Ind.  App.  575;  but  see 
Smith  v.  Bowman   (1907)   32  Utah  33. 

7Getchell  etc.  Co.  v.  Peterson  &  Sampson  (1904)  124  la.  599;  American 
Surety  Co.  ft  Raeder  (1897)  15  Ohio  Cir.  Ct.  47,  affd.  61  Ohio  St.  65i ; 
Union  Sheet  Metal  Works  v.  Dodge  (1900)  129  Cal.  390.  Some  courts, 
especially  those  in  the  code  States,  base  their  decisions  upon  the  rule  that 
every  action  must  be  brought  by  "the  real  party  in  interest."  Gastonia  ft 
Engineering  Co.  (1902)   131  N.  C.  363. 
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and  materials  has  been  held  to  sufficiently  designate  the  class  of  per- 
sons for  whose  benefit  this  condition  was  inserted,  to  entitle  them  to 
bring  suit  upon  the  bond.8  In  the  recent  case  of  Cleveland  Metal 
Boofing  &  Ceiling  Co.  v.  Gaspard  (Ohio  1914)  106  N.  E.  9,  it  was 
held,  three  judges  dissenting,  that  a  bond  conditioned  upon  such  a 
promise  was  intended  solely  for  the  protection  of  the  owner,  and  that 
a  sub-contractor  could  not  sue  thereon  in  the  absence  of  an  express 
statement  that  it  should  inure  to  the  use  of  third  parties ;  but  this  view, 
though  supported  in  some  other  jurisdictions,9  is  not  in  accord  with 
the  weight  of  modem  authority.  Those  courts  which,  as  in  the  prin- 
cipal case,  refuse  to  allow  third  parties  to  recover  on  a  contractor's 
bond,  usually  base  their  decisions  upon  the  ground  that  the  liability  of 
a  surety  is  to  be  strictly  construed,  and  may  not  be  extended  by 
implication  to  conditions  not  clearly  within  the  terms  of  the  under- 
taking.10 But  this  ancient  doctrine  should  not  prevent  a  construction 
of  the  bond  and  contract  with  a  view  to  determining  their  fair  scope 
and  meaning.11  especially  as  such  agreements  are  promotive  of  a  just 
protection  of  the  industrial  classes.12 

Another  point  which  has  given  rise  to  many  inharmonious  decisions, 
is  the  question  of  the  necessity  of  a  consideration  moving  from  the 
beneficiary,  or,  at  least,  of  some  sort  of  privity  between  him  and  one 
of  the  parties  to  the  contract.  Where  the  premises  are  privately  owned, 
and  a  mechanic's  lien  can  attach,  such  lien  is  regarded  as  creating 
sufficient  privity  between  the  owner  and  the  third  party,  and  the  latter 
is  permitted  to  sue  directly  on  the  bond  so  as  to  avoid  circuity  of 
action.13  But  where  no  lien  can  attach,  and  where  the  third  party  is 
not  privy  to  the  consideration,  and  no  legal  or  equitable  obligation  is 
owing  to  him  on  the  part  of  the  promisee,  it  has  been  held  that  he  may 
not  sue  upon  the  bond.14  At  least  one  court,  however,  has  gone  to  the 
extent  of  maintaining  that  the  moral  obligation  of  a  city  to  protect 
those  who  work  upon  public  constructions  and  improvements,  creates 
sufficient  privity  between  the  city  and  the  laborer,  to  allow  the  latter 
to  sue  on  a  bond  entered  into  for  his  benefit  by  the  city  and  the  con- 
tractor.15 Inasmuch  as  builders'  and  mechanics'  liens  cannot,  in  the 
absence  of  statute,  attach  to  public  works  or  buildings,16  and  as  laborers 
and  materialmen  would  thus  be  left  completely  unprotected  as  against 
defaulting  contractors,  the  practical  justice  of  this  view  cannot  be 
questioned.     But  a  more  satisfactory  method  of  attaining  the  same 


'American  Suretv  Co.  v.  Thorn,  etc.  Co.   (1899)  9  Kan.  App.  8.     It  is 

not  necessary,  moreover,  to  show  that  the  plaintiffs  relied  upon  the  bond. 

when   furnishing  the  labor  and  materials:  they  must  be  presumed  to  have 

done  so,  at  least,  until  the  contrary  is  shown.    Baker  &  Co.  v.  Bryan  (1884) 

64  la.  561. 

'Eureka  Stone  Co.  v.  First  Christian  Church  (1008)  86  Ark.  212. 

10Sce  Searles  v.  City  of  Flora   (1006)   225  111.  167. 

uSee  United  States  z:  American  Surety  Co.  (1906)  200  U.  S.  197- 

"See  United  States  Gypsum  Co.  v.  Gleason  (1908)   135  Wis.  539- 

"Ochs  v.  M.  J.  Carnahan  Co.  (1906)  42  Ind.  App.  157- 

"Jefferson  v.  Asch  (1893)  53  Minn.  446;  Brower  Lumber  Co.  v.  Miller 

(1896)  28  Ore.  565. 

"City  of  St.  Louis  v.  Von  Phul  (1896)   133  Mo.  561,  overruling  Kansas 

City  Sewer  Pipe  Co.  v.  Thompson  (1893)  120  Mo.  218;  City  of  St.  Louis  v. 

Hill-O'Meara  Construction  Co.   (1913)   *75  Mo.  App.  555- 
"See  Knapp  v.   Swanev  (1885)   56  Mich.  34? 
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result  has  been  adopted  in  many  jurisdictions,  where,  by  legislative 
enactment,  a  right  of  action  has  been  expressly  created  in  favor  of 
laborers  and  materialmen  upon  the  bonds  of  contractors  engaged  in 
the  construction  of  public  works — thus  suspending  the  rule  as  to  the 
necessity  of  privity  between  the  promisee  and  the  third  party.17  The 
intent  of  the  legislature  to  interfere  with  the  common  law  must  be 
plain;18  but  once  this  has  been  established,  such  statutes  should  be 
liberally  construed.19 


Koi  iTAHi.i:  Mortgage  by  Deposit  of  Title  Deeds. — The  doctrine 
that  an  equitable  mortgage  on  land  is  created  by  the  mere  deposit  of 
title  deeds  as  security,  arose  in  England  late  in  the  eighteenth  century, 
and  has  there  survived  in  the  face  of  much  hostile  criticism  and  narrow 
limitation.1  The  severity  of  the  common  law  mortgage  had  already  led 
to  interference  by  Chancery  to  enable  the  mortgagor  to  recover  his 
lands  by  means  of  the  equity  of  redemption  even  after  the  law  day.J 
Gradually  the  jurisdiction  of  Chancery  had  been  extended  until  it  was 
the  rule  that  any  written  instrument,  too  incomplete  or  informal  to  be 
enforced  as  a  mortgage  at  law,  would  be  held  in  equity  to  impose  a  lien 
upon  the  land,  provided  the  agreement  of  the  parties  to  pledge  such 
land  as  security  was  clearly  shown  in  the  instrument.3  Except  for  the 
Statute  of  Frauds,  it  seems,  therefore,  to  have  been  but  a  single  step 
in  advance  for  Chancery  to  enforce  such  a  lien  where  the  agreement 
was  evidenced  only  by  the  deposit  as  security  of  the  title  deeds  to  the 
land,  for  "*  *  *  although  there  was  no  special  agreement  to 
assign,  the  deposit  affords  a  presumption  that  such  was  the  intent."4 
Nor  does  it  seem  unreasonable  to  infer  such  intent  from  the  deposit  in 
England,  where  titles  are  generally  not  recorded  and  the  ability  of  a 
landowner  to  make  a  good  title  for  his  successor  depends  largely  upon 
the  possession  of  an  unbroken  chain  of  title  deeds.5  In  this  country, 
however,  the  delivery  of  deeds  does  not  figure  so  prominently  when 
real  estate  is  transferred,  and  although  a  few  State  courts  have  openly 
adopted  the  English  doctrine,  the  majority  have  refused  to  recognize  it.6 

"See  United  States  v.  Jack  (iooo)  124  Mich.  210;  Conn  v.  State  (1890) 
125  Ind.  514;  Mullin  v.  United  States   (C.  C.  A.  1901)    109  Fed.  817. 

lsSee  Lyth  v.  Hingston  (N.  Y.  1897)  14  App.  Div.  11.  For  a  case  where 
the  intent  to  interfere  was  clearly  shown,  see  Wilson  v.  Whitmore  (N.  Y. 
x895)  92  Hun  466,  affd.  (1898)  157  N.  Y.  693:  and  for  a  case  where  the 
intent  was  not  clear,  see  Buffalo  Cement  Co.  V.  McNaughton  (N.  Y. 
1895)  90  Hun  74,  affd.   (1898)   156  N.  Y.  702. 

"United  States  v.  American  Surety  Co.,  supra. 

'See  note  to  Russel  v.  Russel  (Lords  Commissioners  1783)  18  Eng.  Rul. 
Cas.  26-28. 

22  Story,  Eq.  Jur.  (13th  ed.)  §§  1004-1015. 

3Hargrave  &  Butler's  Notes  on  3  Co.  Lit.,  note  96. 

'Reporter's  note  to  Russel  v.  Russel  (1783)  1  Brown's  Chan.  Cas.  (2nd 
ed.)  269. 

r,i  Jones,  Mortgages  (6th  ed.)  §  179. 

"The  English  doctrine  is  repudiated  in  the  following  cases :  Probasco  v. 
Johnson  (Cincinnati  Sup.  Ct.  1858)  2  Disn.  96;  Meador  v.  Meador  (Tenn. 
1871)  3  Heisk.  562;  Shitz  v.  Dieffenbach  (1846)  3  Pa.  2^3:  Gothard  v.  Flynn 
(1852)  25  Miss.  58:  Parker  v.  Carolina  Savings  Bank  (1898)  53  S.  C.  583: 
see  Vanmeter  v.  McFaddin  (Ky.  1848)  8  B.  Monroe  435-437;  Bloomfield 
Bank  v.  Miller  (1898)  55  Neb.  243.    The  other  view  is  taken  in  the  following 
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The  division  of  authority  is  excellently-illustrated  by  the  recent  federal 
cases  of  Grames  v.  Consolidated  Timber  Co.  (D.  C.  Ore.  1914)  215  Fed. 
785,  and  Jennings  v.  Augir  (D.  C.  Wash.  1914)  215  Fed.  658.7  Those 
courts  which  reject  the  English  doctrine  claim  that  it  is  hostile  to  the 
recording  acts  and  violates  the  Statute  of  Frauds.8 

Such  a  mortgage,  however,  is  not  necessarily  repugnant  to  the 
spirit  of  the  recording  acts.  Their  object  is  merely  to  give  notice  of 
encumbrances  on  title  to  prospective  purchasers,9  and  he  who  takes  a 
deed  after  notice  of  unrecorded  encumbrances  takes  it  subject  to  them.10 
It  is  only  when  the  enforcement  of  such  an  equitable  mortgage  would 
result  in  the  subordination  of  a  person  who  had  relied  on  the  record 
title  without  notice  of  the  outstanding  lien,  that  the  mortgage  would 
conflict  with  the  spirit  of  the  recording  acts.11  As  far  as  these  sets 
are  concerned,  therefore,  there  seems  little  reason  why  such  a  mortgage 
should  not  be  enforced  between  the  immediate  parties  at  least,1'-  unless 
it  might  be  said  that  since  others  than  prospective  purchasers  occa- 
sionally rely  upon  records  of  titles  for  the  purpose  of  granting  credit  it 
would  be  wiser  to  refuse  to  recognize  mortgages,  if  unrecorded,  under 
all  circumstances. 

But  a  far  greater  difficulty  is  presented  by  the  Statute  of  Frauds. 
Indeed,  Chancery  soon  admitted  that  its  new  doctrine  was  irreconcilable 
with  the  Statute  and  Lord  Eldon  and  others  followed  it  only  because 
they  considered  themselves  bound  by  authority.13  Consequently,  it  ha3 
been  limited  narrowly,14  in  sharp  contrast  to  the  general  tendency  of 
equity  to  enforce  as  mortgages  all  agreements  to  regard  land  as  security 
where  the  intent  of  the  parties  can  be  gleaned  from  any  writing  what- 
soever.15    To-day  it  may  properly  be  argued  that  the  doctrine  forms  a 

cases:  Griffin  v.  Griffin  (1866)  18  N.  J.  E.  104;  Rockwell  v.  Hobby  (N.  Y. 
1844)  2  Sandf.  Ch.  10.  Occasionally  the  same  result  is  reached  by  calling 
the  transaction  a  trust.  First  Nat.  Bank  v.  Fries  (1897)  121  N.  C.  241,  but 
this  attitude  seems  erroneous,  for  by  the  Statute  of  Frauds  all  trusts  whose 
subject  matter  was  land  were  to  be  declared  in  writing,  unless  constructed 
by  operation  of  law,  and  since  this  relation  arises  entirely  by  agreement 
of  the  parties  it  can  hardlv  be  called  a  constructive  trust.  See  3  Pomeroy 
Eq.  Jur.  (3rd  ed.)  §1234';  cf.  Hackett  v.  Reynolds  (1857)  4  R.  I.  512: 
Davis  v.  Davis  (1891)  88  Ga.  191. 

TThe  position  of  the  federal  courts  is  uncertain,  although  two  federal  cases 
are  often  cited  as  leading  authorities  in  support  of  the  English  doctrine. 
Mandeville  v.  Welch  (1820)  5  Wheat.  277,  and  Nat.  Bank  v.  Caldwell  (1876) 
4  Dill.  314.  The  former  decision,  however,  merely  admits  the  existence  of 
the  doctrine  in  England  and  goes  no  farther,  while  the  latter  can  hardly  be 
called  a  square  holding  either  way.  For  a  criticism  of  this  latter  case,  see 
Bloomfield  Bank  v.  Miller,  supra. 

'See  note  6.  supra. 

'See  Thomas,  Mortgages  (3rd  ed.)  §508. 

"Vanmeter  v.  McFaddin.  supra,  p.  442. 

nCf.  2  Storv.  Eq.  Jur.  (13th  ed.)  §  1020:  but  see  3  Pomeroy.  Eq.  Jur. 
(3rd  ed.)  §  1266. 

"Cf.  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  1266. 

13  See  Ex  parte  Haigh  (1805)  11  Ves.  Jr.  *403:  Norris  r.  Wilkinson 
( 1806)  12  Ves.  Jr.  *i92. 

"See  Ex  parte  Coming  (1803)  9  Ves.  Jr.  *U5;  Ex  parte  Finden  (1805) 
11  Ves.  Jr.  *404.  note  a;  Norris  v.  Wilkinson  (1806),  supra;  Ex  parte 
Coombe  (1810)  17  Ves.  Jr.  *309;  Ex  parte  Kensington  (1813)  2  V.  &  B.  79. 

"See  3  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §§  1235-1237:  Thomas.  Mortgages 
(3rd  ed.)  §  46:  Sprague  v.  Cockran  (1894)   »44  N.  Y.  104. 
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recognized  exception  to  the  rule  of  the  Statute  of  Frauds.16  But  it  is 
difficult  to  explain  its  adoption  at  the  beginning,  except,  perhaps,  by 
saying  that  Chancery  deemed  it  necessary  in  the  interests  of  justice 
to  evade  this  Statute  as  it  had  evaded  the  Statute  of  Uses  over  a 
century  before.17 

Many  of  the  American  decisions  which  seem  to  lean  towards  the 
English  doctrine  are  distinguishable  upon  one  ground  or  another.  Some 
cases  will  be  found  to  depend  not  upon  the  deposit  of  title  deeds  alone, 
but  upon  the  deposit  of  title  deeds  together  with  the  presence  of  some 
writing  indicating  that  the  deposit  has  been  made  as  security.18  The 
written  instrument  is  enough  to  take  these  cases  out  of  the  Statute  of 
Frauds,  and  they  seem  thoroughly  sound,  provided  their  doctrine  is  not 
extended  so  as  to  imperil  a  purchaser  who  had  relied  upon  an  official 
record  and  has  had  no  notice  of  encumbrances  which  are  unrecorded.10 
The  fact  that  deeds  had  been  deposited  seems  to  have  been  less 
important  in  these  cases  than  the  fact  that  the  intent  to  mortgage 
was  evidenced  by  some  writing,20  and  it  would  be  possible  to  sustain  the 
decisions  solely  upon  the  more  general  ground  that  equity  will  enforce 
as  a  mortgage  a  written  instrument  which  happens  to  be  insufficient  at 
law.  Another  class  of  cases  which  may  be  supported  upon  the  same 
ground,  comprises  those  where  the  instrument  deposited  as  security  is 
a  written  contract  to  convey  land,  and  not  a  title  deed  in  the  true 
sense  of  the  words.21  The  presence  of  a  writing  seems  to  satisfy  the 
Statute  of  Frauds  and  ought  to  be  sufficient  to  give  jurisdiction  to 
equity  as  over  an  imperfect  instrument  of  mortgage.22  But  it  is 
interesting  to  note  that  one  court  has  carried  its  repudiation  of  the 
English  doctrine  so  far  as  to  refuse  to  recognize  any  equitable  mortgage 
where  deeds  had  been  deposited,  even  though  the  transaction  was 
fortified  by  a  writing  and  notice  had  been  given  the  adverse  claimant.23 


Contracts  of  Insane  Persons. — Prior  to  the  adjudication  of  insan- 
ity and  the  appointment  of  a  guardian  or  committee,  an  insane 
person's  contracts   or  conveyances  are,   with   a.  few  exceptions,1   held 

wCf.   note  i,  supra. 

"Cf.  Ames,  Lectures  on  Legal  History,  pp.  243-247 ;  but  see  Keys  V. 
Williams  (1838)  3  Y.  &  C.  55- 

"Mallory  v.  Mallory  (1899)  86  111.  App.  193;  Higgins  v.  Manson  (1899) 
126  Cal.  467;  In  re  Snyder  (1908)  138  la.  553;  cf.  Mowry  v.  Wood  (i860) 
12  Wis.  460. 

aCf.  Executors  v.  Trumbull  (1865)  50  Pa.  509;  Hackett  v.  Watts  (1896) 
138  Mo.  502;  Griffin  v.  Griffin,  supra. 

^See  Higgins  v.  Manson,  supra;  In  re  Snyder,  supra. 

21Hackett  v.  Watts,  supra;  cf.  Bloomfield  Bank  v.  Miller,  supra.  Al- 
though in  the  latter  case  what  was  actually  deposited  was  a  contract  to  con- 
vey, the  court  treated  the  situation  as  if  a  deposit  of  deeds  had  been  made 
and  on  this  theory,  repudiated  the  English  doctrine. 

22See  3  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  1266;  cf.  Parker  v.  Carolina  Savings 
Bank,  supra. 

^Gardner  v.  McClure  (1861)  6  Minn.  250.  In  this  case  it  is  suggested 
that  the  deposit  of  deeds  creates  a  lien  upon  the  paper  of  the  deed  itself. 
Cf.  Pomeroy,  Eq.  Jur.   (3rd  ed.)  §  1266. 

'Executed  contracts,  in  which  the  sane  person  acted  in  ignorance  of  the 
insanity  of  the  other  party,  are  generally  held  binding,  if  the  parties  cannot 
be  put  in  statu  quo.     Ipock  v.   Atlantic  etc.  R.  R.    (1912)    158  N.  C.  445! 
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merely  voidable,2  as  was  decided  under  statute  in  the  recent  case  of 
Walton  v.  Malcolm  (111.  1914)  106  N.  E.  211.  The  absence  of  an  assent- 
ing mind  makes  such  a  conclusion  indefensible  on  principle;3  but, 
as  a  practical  matter,  it  is  the  result  of  an  endeavor  by  the  court  to 
safeguard  not  only  the  interest*  of  the  insane  person,  but  also  of 
persons  contracting  with  him  in  ignorance  of  his  insanity.4  Although 
there  is  really  no  analogy,  the  courts  have  attempted  to  support  their 
position  by  comparing  the  contractual  capacity  of  an  insane  person 
with  that  of  an  infant.5  In  this  way,  exceptions  to  the  rule  that 
an  infant's  contracts  are  voidable,  have  come  to  be  applied  also  in 
the  case  of  insanity.11  However  slight  may  be  the  justification  of  such 
decisions,  the  rule  is  now  established  that,  prior  to  the  inquisition  of 
lunacy,  an  insane  person's  contracts  are  voidable. 

At  common  law,  the  custody  and  care  of  insane  persons  was  in 
the  sovereign.  The  practice  was  for  the  lord  chancellor,  as  delegate 
of  the  king,  to  issue  a  writ  known  as  de  lunatico  inquirendo  under 
which  a  jury  held  an  inquisition.7  In  this  country,  jurisdiction  is 
usually  given  by  statute  to  courts  of  equity  or  probate,  whose  pro- 
ceedings are  of  the  same  nature  as  those  under  the  old  writ.'*  Along 
with  this  provision  for  formal  adjudication,  which  was  designed  to 
care  for  the  property  of  the  incompetent,  there  has  grown  up  in  this 
country  a  proceeding  of  a  summary  nature,  the  purpose  of  which  is  to 
protect  the  individual  by  confinement  in  a  proper  institution.9  It  is 
important  to  note  the  difference  because  in  the  former  case  an  adjudica- 
tion is  at  least  presumptive  evidence  of  insanity,  while  in  the  latter 
case  some  jurisdictions  hold  that  mere  confinement  in  an  institution 
will  not,  at  a  subsequent  date,  be  admitted  as  evidence  of  insanity.10 

When,  by  proper  proceedings,  an  individual  has  been  declared 
incompetent  to  manage  his  affairs  by  reason  of  insanity,  and  a  guardian 
or  committee  has  been  appointed,  his  subsequent  contracts  and  con- 

Coburn  v.  Raymond  (1904)  76  Conn.  484.  Another  exception,  so-called, 
is  the  quasi-contractual  liability  of  an  insane  person  for  necessaries. 
Sceva  v.  True  (1873)  53  N.  H.  627.  The  insane  person  is  none  the  less 
liable  after  the  appointment  of  a  guardian  or  committee,  if  he  is  left 
unprovided  for.     See  Creagh  v.  Tunstall   (1892)  98  Ala.  249. 

2Blinn  v.  Schwarz  (1904)  177  N.  Y.  252;  Aetna  Life  Ins.  Co.  v.  Sellers 
(1900)  154  Ind.  370;  Woerner,  American  Law  of  Guardianship,  §  129: 
contra,  Walker  v.  Winn  (1905)  142  Ala.  560;  Farley  v.  Parker  (1876) 
6  Ore.  105. 

3See  6  Columbia  Law   Rev.   115. 

*See  Eaton  v.  Eaton  (1874)  37  N.  J.  L.  108,  116;  FlachV  Gottschalk 
Co.   (1898)  88  Md.  368,  374- 

sSee  6  Columbia  Law  Rev.,  supra. 

"See  note  1,  supra. 

Ti  Bl.,  Comm.  *303,  *304,  *3<>5;  see  Sporza  v.  German  Savings  Bank 
(1908)    192  N.  Y.  8. 

83  Witthaus  &  Becker,  Medical  Jurisprudence,  582;  Woerner,  American 
Law  of  Guardianship,  §  116. 

9As  to  the  commitment  and  confinement  of  the  insane,  see  3  Witthaus 
&  Becker,  Medical  Jurisprudence,  600. 

M3  Wigmore,  Evidence,  §  1671,  (5),  (b).  In  the  main,  only  formal 
adjudications  of  insanity  are  of  practical  concern  in  considering  the  effect 
of  a  determination  of  insanity  on  contractual  powers,  because  most  courts 
make  active  guardianship  of  property  a  test  of  absolute  disability.  See 
note  11,  infra. 
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veyances  are  void.11  It  is  said  that  such  an  adjudication  is  in  the 
nature  of  a  proceeding  in  rem.  and  is,  therefore,  notice  to  the  world 
of  tho  lunatic's  disability.  It  is  also  argued  that  were  this  not  true,  a 
guardian  would  have  great  difficulty  in  performing  his  trust,  being 
involved  in  perpetual  litigation  as  to  whether  or  not  his  ward  had 
made  contracts  during  sane  intervals.'-  This  latter  reason  would  seem 
to  be  uppermost  in  the  minds  of  the  majority  of  the  courts,  since  they 
do  not  consider  the  determining  feature  to  be  the  adjudication  of 
insanity,  but  the  existence  of  an  active  guardianship.  And  so  it  has 
been  decided,  that  there  is  merely  a  presumption  of  insanity  which 
may  be  rebutted,  and  subsequent  contracts  held  binding  if  made  during 
a  sane  interval,  in  the  case  where  there  has  been  an  adjudication 
of  insanity  and  no  guardian  has  been  appointed,  or  if  appointed,  he 
has  failed  to  take  charge  of  the  estate,  or  has  later  abandoned  his 
guardianship,  or  if  he  has  been  removed  for  incompetency.1' 

Apart  from  statutory  provisions.14  upon  the  usual  assumption  thai 
lunacy  proceedings  are  in  the  nature  of  proceedings  in  rem,  the 
adjudication  of  insanity  and  not  the  period  of  active  guardianship 
should  determine  the  status  of  the  incompetent.1'1  Tf  the  latter  were 
to  he  considered  the  true  test  of  contractual  incapacity,  the  mere 
default  of  guardian  would  completely  nullify  the  effect  of  the  pro- 
ceedings in  rem.  The  argument,  moreover,  that  active  guardianship  is 
necessary  to  give  notice,  seems  untenable,  since  actual  notice  is  never 
required  in  the  case  of  proceedings  in  rem,  which  are  essentially  con- 
structive notice. 

"i  Parson.  Contracts,  448;  see  In  re  Walker  L.  R.  [1905]  1  Ch.  160. 
For  a  collection  of  New  York  cases,  see  O'Reilly  v.  Sweeney  (N.  V. 
IO°7)  54  Misc.  408.  It  has  been  held,  however,  that  such  an  adjudication 
is  merely  presumptive  evidence  of  insanity.  Parker  v.  Davis  (i860)  5.5 
N.  C.  460.  It  should  be  noted  that  in  the  case  of  marriage,  an  ad- 
judication of  insanity,  and  guardianship,  are  only  presumptive  evidence 
of  incapacity.  See  note  to  Dunphy  v.  Dunphy  (Cal.  191 1)  27  Ann.  Cas. 
1230.  1240.  The  same  is  true  of  testamentary  capacity,  see  Gardner,  Wills. 
128;  note  to  In  re  Will  of  Van  Houten  (Iowa  1910)  140  Am.  St.  Rep. 
340,  346. 

nCf.  Wadsworth  v.  Sharpsteen  (1853)  8  N.  Y.  388;  see  Willvverth  v. 
Leonard  (1892)  156  Mass.  277;  Leggate  v.  Clark  (1873)   in  Mass.  308. 

"2  Page,  Contracts,  §  902. 

"For  a  collection  of  statutes  of  the  various  States  with  regard  to 
insanity,  see  3  Witthaus  &  Becker,  Medical  Jurisprudence,  607. 

"Redden  v.  Baker  (1882)  86  Ind.  191;  Kiehne  v.  Wessell  (1893)  53 
Mo.  App.  667.  See  Carter  v.  Beckwith  (1891)  128  N.  Y.  312,  which  holds 
that  insanity  is  deemed  to  continue,  by  a  rule  of  law,  as  to  all  dealings 
with  lunatics  until  the  adjudication  of  insanity  has  been  superseded  by 
judicial  restoration  to  sanity.  There  is.  of  course,  not  this  conclusiveness 
in  regard  to  contracts  made  prior  to  the  inquisition  but  overreached  by 
the  finding  of  the  jury.  In  such  a  case,  the  adjudication  is  only  pre- 
sumptive evidence  of  incapacity  to  contract.  Hughes  r.  Tones  (1889)  116 
N.  Y.  67. 
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Admiralty — Salvage — Indirect  Advantage  to  Vessel. — A  vessel  in  a 
drydock  was  near  a  mill  which  took  fire.  Libellant's  tug  succeeded  in 
confining  the  fire  to  the  mill,  and  sought  salvage  from  the  vessel  in  the 
drydock.  Held,  since  no  direct  service  was  rendered  the  vessel,  salvage 
should  not  be  allowed.  The  San  Cristobal  (D.  C  S.  D.  Ala.  1914)  215 
Fed.  615. 

It  was  held  in  the  City  of  Atlanta  (D.  C.  1893)  56  Fed.  252,  upon 
which  the  principal  case  is  based,  that  towing  a  burning  steamer  away 
from  another  vessel  while  salving  the  former  would  not  subject  the 
latter  vessel  to  a  salvage  claim,  and  for  the  apparent  reason  that  there 
was  no  purpose  evinced  to  save  the  latter  vessel  and  that  her  being 
saved  was  a  mere  incident  to  the  salvage  of  the  first.  Such  services, 
however,  are  sufficient  to  found  a  salvage  claim,  and  accordingly  salvage 
should  be  allowed  for  them  when  they  are  rendered  to  save  the  stationary 
vessel.  Straits  of  Gibraltar  (D.  C.  1887)  32  Fed.  297.  Even  giving 
advice  to  a  vessel  in  danger  may  entitle  the  adviser  to  salvage.  The 
Eliza  (1862)  Lush.  536.  From  this  it  appears  to  be  evident  that  the 
vessel  in  fact  saved  need  not  be  directly  acted  upon  in  order  to  have 
salvage  services  rendered  it.  A  fire  on  a  pier  may  subject  a  vessel  to  a 
maritime  peril,  and  towing  her  awav  is  sufficient  to  entitle  the  tower 
to  salvage.  The  Indiana  (D.  C.  1885)  22  Fed.  925;  The  Holland  (D.  C. 
1890)  44  Fed.  362;  The  Tees  (1862)  Lush.  505.  If,  therefore,  in  the 
principal  case,  the  purpose  of  the  libellant's  tugs  in  combatting  the  fire 
was  to  save  the  San  Cristobal  and  if  she  was  in  apparent  peril,  it  is 
difficult  to  see  why,  on  authority,  they  were  not  entitled  to  salvage  just 
as  though  they  had  towed  the  vessel  itself  out  of  danger.  The  fact  that 
the  vessel  was  in  a  drydock  is  not  sufficient  to  defeat  the  jurisdiction  of 
admiraltv  to  allow  salvage.  The  Steamship  Jefferson  (1909)  215  LT.  S. 
130. 

Bankruptcy — Schedules — Privilege  Against  Self  Incrimination. — In 
an  involuntary  proceeding,  a  bankrupt  declined  to  answer  the  receiver's 
questions  as  to  schedules  which  had  been  already  filed.  Semble.  since 
the  questions  opened  the  way  to  no  independent  fact,  the  refusal  could 
not  be  justified  on  the  ground  of  self-incrimination.  Re  Tobias,  Green- 
thai  &  Mendelson  (D.  C.  N.  Y.  1914)  215  Fed.  815. 

A  filed  schedule,  which  is  really  an  assertion  of  fact  as  to  property 
owned  by  the  bankrupt,  Bankr.  Act  of  1898,  §  7  (8),  was  formerly 
construed  as  a  pleading  under  Bev.  Stat.  §  860.  Johnson  v.  United 
States  (C.  C.  A.  1908)  163  Fed.  30.  This  section,  however,  which 
forbade  the  use  of  pleadings  in  any  criminal  proceeding,  has  since  been 
repealed.  36  U.  S.  Stat.  L.  352.  The  Bankruptcy  Act  of  1898,  §  7  (9), 
provides  merely  that  testimony  given  by  a  bankrupt  upon  examination 
shall  not  be  used  against  him  in  criminal  proceedings,  and  this  enact- 
ment, therefore,  cannot  be  invoked  in  behalf  of  exclusion  of  schedules. 
Ensign  v.  Pennsylvania  (1913)  227  F.  S.  592.  Furthermore,  since  it 
affords  no  absolute  immunity  from  prosecution,  see  Burrell  v.  Montana 
(1904)  194  V.  S.  572.  it  cannot  be  construed  to  deprive  the  bankrupt 
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of  his  constitutional  privilege  against  self  incrimination.  United  States 
v.  Simon  (D.  C.  1906)  146  Fed.  89.  The  privilege  conferred  by  the 
Fifth  Amendment,  moreover,  while  in  terms  limited  to  federal  criminal 
actions,  should  not  be  strictly  construed.     Counselman  v.  Hitchcock 

(1892)  142  U.  S.  547,  562.  The  privilege  may  be  waived,  if  the  testi- 
mony is  voluntarily  given,  see  Jacobs  v.  United  States  (C.  C.  A.  1908) 
161  Fed.  694,  or  if  objection  is  not  made  at  the  time  of  the  answer. 
Burrell  v.  Montana,  supra.  In  the  absence  of  such  waiver  it  would 
seem  that  a  bankrupt,  provided  his  objection  is  of  a  sufficiently  definite 
nature,  see  Black,  Bankruptcy,  §  271,  is  still  protected  in  the  federal 
courts,  from  giving  incriminating  answers  to  questions  concerning 
his  schedule. 

Bankruptcy — Seduction — Dischargeable  Liabilities.— A  judgment 
was  recovered  against  the  bankrupt  for  breach  of  promise  to  marry, 
and  damages  were  allowed  for  seduction.  Held,  that  such  a  judgment 
was  a  liability,  which,  by  the  Amendment  of  1903,  to  §  17  of  the  Bank- 
ruptcy Act  of  1898  could  not  be  discharged.  In  re  Grounds  (D.  C.  N. 
D.  N.  Y.  1914)  215  Fed.  280. 

By  statute  in  several  States,  a  woman  is  permitted  to  sue  for  her 
own  seduction,  a  right  denied  her  at  common  law.    Marshall  v.  Taylor 

(1893)  98  Cal.  55;  Weiher  v.  Meyersham  (1883)  50  Mich.  602;  see 
Paul  v.  Frazier  (1807)  3  Mass.  71.  Where  such  is  the  case,  even  before 
the  Amendment  of  1903  a  judgment  so  recovered  was  held  non-dis- 
chargeable  in  bankruptcy  as  it  was  based  on  a  wilful  and  malicious 
injury  to  person.  In  re  Maples  (D.  C.  1901)  105  Fed.  919.  But 
courts  disagreed  on  the  question  whether  an  action  brought  by  the 
parent  or  guardian  could  be  said  to  be  such  a  wilful  and  malicious 
injury  to  the  person  or  property  of  the  parties  suing  as  to  prevent  a 
discharge.  In  re  Freche  (D.  C.  1901)  109  Fed.  620;  In  re  Sullivan 
(1899)  2  Am.  Bank.  K.  30.  Where  the  action,  however,  was  one  for 
breach  of  promise  to  marry  with  seduction  alleged  as  an  element  of 
damage,  it  has  been  held  that  as  the  action  was  one  of  contract  it 
should  be  discharged.  In  re  McCauley  (D.  C.  1900)  101  Fed.  223.  It 
would  seem,  however,  that  as  the  basis  of  this  action  is  really  tortious 
in  character,  and  as  it  is  the  only  remedy  the  injured  party  has  in  the 
States  where  the  common  law  disability  still  applies,  and  as  the  Bank- 
ruptcy Act  is  not  intended  to  shield  wrongdoers  from  meeting  the 
obligations  of  their  torts,  the  principal  case  is  correct  in  holding  that 
a  judgment  so  rendered  was  intended  by  Congress  to  be  considered 
liability  for  seduction,  within  the  meaning  of  the  Amendment  of  1903 
to  §  17.  In  re  Warth  (C.  C.  A.  1912)  200  Fed.  408.  And  this  reason 
might  readily  be  applied  to  the  objections  against  discharging  an 
action  brought  by  the  parent  or  guardian. 

Carriers — Liability  for  Loss  of  Mail. — Certain  mail  matter  was  lost 
in  a  collision  due  to  the  negligence  of  the  defendant  railroad's  em- 
ployees. The  Postmaster-General,  by  virtue  of  Post  Office  Kegulations, 
§  1489,  imposed  a  fine  for  the  offense.  The  United  States,  as_  bailee  of 
the  senders,  then  brought  suit  for  the  value  of  the  lost  mail.  Held, 
the  remedy  by  fine  was  exclusive,  and  the  plaintiff  could  not  recover. 
United  States  v.  Atlantic  Coast  Line  B.  B.  (C.  C.  A.  1914)  215 
Fed.  56. 

Officials  of  the  post-office  department,  while  answerable  for  their 
own  defaults,  for  reasons  of  policy  are  generally  exempt  from  liability 
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for  the  negligence  of  their  subordinates,  who  are  themselves  regarded  as 
public  officers.  Dunlop  v.  Munroe  (1812)  7  Cranch.  242,  269;  Keenan 
v.  South-worth  (1872)  110  Mass.  474;  Mechem,  Agency  (2nd  ed.) 
§§  1502-3.  This  exemption  has  sometimes  been  extended  to  mail  con- 
tractors for  the  acts  of  their  servants  in  handling  the  mail.  Boston 
In*.  Co.  v.  Chicago  etc.  Ry.  (1902)  118  la.  423;  Bankers  etc.  Co.  v. 
Minneapolis  etc.  Ry.  (C.  C.  A.  1902)  117  Fed.  434.  The  postmaster, 
however,  is  at  most  a  vice-principal,  for  his  subordinates  are  in  fact. 
the  servants  of  the  government,  whereas  the  employees  of  the  carrier 
are  in  every  legal  sense  its  servants,  only  incidentally  engaged  in 
public  service,  and  it  would  therefore  seem  that  as  to  them  the  rule  of 
respondeat  superior  should  apply.  See  14  Columbia  Law  Rev.  632; 
Sawyer  v.  Corse  (1867)  58  Va.  230;  Central  etc.  Co.  v.  Lampley  (1884) 
76  Ala.  357.  If,  then,  the  owner  has  a  right  of  action  against  the  car- 
rier, it  must  continue,  regardless  of  the  provisions  of  the  contract  be- 
tween the  carrier  and  the  government.  It  is.  therefore,  unreasonable  to 
suppose  that  the  post-office  regulation  above,  which  merely  provides  a 
remedy  for  a  breach  of  public  duty,  cf.  Parker  v.  United  States  (1891) 
26  C.  C.  344.  357,  was  intended  to  negative  the  government's  right  to 
sue  as  bailee  for  the  private  wrong  to  the  owner.  Cf.  The  Winkfield 
L.  R.  [1902]  P.  42:  United  Sfatrs  v.  American  Surety  Co.  (C.  C.  1908) 
161  Fed.  149. 

Constitutional  Law — Qualifications  of  Voters — Power  of  the  Legis- 
lature to  Extend  Suffrage  to  Women. — A  statute  conferred  upon 
women  the  right  to  vote  for  officers  and  upon  questions  specified  therein. 
The  state  constitution  limited  voters  at  "any  election"  to  male  citizens 
duly  qualified.  Held,  the  statute  is  constitutional  except  in  so  far  as  it 
authorizes  women  to  vote  for  an  officer  or  upon  a  question  expressly 
provided  for  by  the  Constitution.  Scown  v.  Czarnecki  (111.  1914)  106 
N.  E.  276. 

Since  a  state  legislature  has  power  to  pass  any  law  not  specifically 
or  impliedly  forbidden  by  the  state  or  federal  constitution,  Cooley, 
Const.  Lim.  (7th  ed.)  127  et  seq.,  it  may,  in  the  absence  of  constitu- 
tional limitation,  extend  suffrage  to  any  person  it  sees  fit.  In  a  few 
cases  it  has  been  held  that  a  constitutional  designation  of  "voters"' 
applies  only  to  officers  and  questions  specifically  mentioned  in  that 
instrument;  Hanna  v.  Young  (1896)  84  Md.  179;  Buckner  v.  Gordon 
(1884)  81  Ky.  665;  but  in  other  jurisdictions,  because  of  the  express 
language  of  the  constitution,  such  definition  extends  to  voters  for 
statutory  officers  as  well.  Matter  of  Gage  (1894)  141  N.  Y.  112; 
State  v.  Blake  (1S94)  57  N.  J.  L.  6;  see  Coggeshall  v.  Des  Moines 
(1908)  138  la.  730.  The  extension  of  voting  privileges  to  women  in 
the  election  of  school  district  officers  is  allowed  almost  everywhere, 
either  because  the  officers  are  not  mentioned  in  the  constitution,  or 
because  of  the  sweeping  duty  imposed  in  broad  terms  upon  the  legisla- 
ture to  provide  for  a  school  system.  Wheeler  v.  Brady  (1875)  15  Kan. 
26;  State  v.  Cones  (1884)  15  Neb.  444;  Belles  v.  Burr  (1889)  76  Mich. 
1;  Plummer  v.  Yost  (1893)  144  111.  68;  but  see  Kimball  v.  Hendee 
(1894)  57  N.  J.  L.  307.  On  principle,  there  would  seem  to  be  no  vital 
distinction  between  school  district  officers  and  other  statutory  officers. 
Kimball  v.  Hendee,  supra.  And  as  no  such  definite  limitation  is  imposed 
by  the  constitution  of  Illinois  as  by  those  of  New  Jersey,  New  York  or 
Iowa,  the  construction  given  that  instrument  in  the  principal  case,  is, 
perhaps,  a  fair  one;  but  it  would  seem  to  be  safer  to  recognize  the 
ease  of  school  district  officers  as  anomalous,  and  to  confine  the  excep- 
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tion  from  constitutional  limitations  to  them  alone.  See  State  v.  Board 
of  Elections  (1895)  9  Ohio  C.  C.  134;  Coffin  v.  Election  Commissioners 
(1893)  97  Mich.  188;  Matter  of  Gage,  supra. 

Constitutional  Law — Treaties — Displacement  of  State  Laws. — An 
Italian  consul  claimed  the  right  to  be  appointed  administrator  of  the 
estate  of  an  Italian  subject  who  died  intestate  in  New  York.  Held, 
the  treaty  giving  the  consul  the  right  to  be  appointed  administrator 
of  such  estate,  "so  far  as  the  laws  of  each  country  will  permit,"  did  not 
confer  the  right  absolutely,  so  as  to  displace  the  state  laws  of  administra- 
tion. In  re  D'Adamo's  Estate  (N.  Y.  1914)  106  N.  E.  81.  See  Notes, 
p.  667. 

Contracts — Contractor's  Bond — Eights  of  Third  Parties. — In  an 
action  by  a  sub-contractor  upon  a  bond  furnished  by  the  contractor  to 
the  owner  of  the  building  to  guarantee  performance  and  payment 
of  all  claims  for  labor  and  materials,  held,  the  bond  was  for  the  protec- 
tion of  the  owner,  and  the  sub-contractor  could  not  sue  thereon,  in 
the  absence  of  an  express  provision  that  it  should  inure  to  the  benefit 
of  third  persons.  Cleveland  Metal  Roofing  &  Ceiling  Co.  v.  Gaspard 
(Ohio,  1914)  106  N.  E.  9.    See  Notes,  p.  669. 

Contracts — Option — Acceptance — Tender  of  Purchase  Price. — The 
plaintiff  agreed  to  take  and  offered  to  pay  for  certain  shares  of  stock, 
on  which  the  defendant  had  given  him  a  thirty  day  option,  which  was 
without  consideration.  Held,  on  this  evidence,  the  jury  would  have 
been  justified  in  finding  that  there  was  an  acceptance  by  the  mere  offer 
to  pay,  since  tender  of  the  purchase  price  was  excused  by  the  defend- 
ant's refusal  to  deliver  the  stock.  Brinley  V.  Nevins  (N.  Y.  1914) 
162  App.  Div.  744. 

An  offer  unsupported  by  a  consideration  may  be  revoked  at  any 
time  before  acceptance,  even  though  by  its  terms  it  is  to  remain  open 
a  definite  time.  Pomeroy  v.  Newell  (N.  Y.  1907)  117  App.  Div.  800; 
Moise  v.  Rock  Springs  Distilling  Co.  (1907)  79  Neb.  124;  Crandall  v. 
Willig  (1897)  166  111.  233.  Since  the  intention  of  the  parties  in  the 
principal  case  was  not  clearly  expressed,  the  question  was  whether  the 
offer  had  been  accepted.  If  the  offer  is  construed  as  contemplating  a 
bilateral  contract,  the  agreement  of  the  offeree  to  purchase  is  sufficient 
acceptance  and  creates  a  contract  for  sale,  with  concurrent  conditions 
of  payment  by  the  vendee  and  delivery  by  the  vendor.  Stewart  v. 
Gillett  (N.  Y.  1913)  79  Misc.  93.  On  this  basis,  the  refusal  of  the 
vendor  to  deliver  would  excuse  payment  by  the  vendee.  Aside  from 
the  tendency  of  the  courts  to  find  a  bilateral  contract  if  possible,  there 
would  seem  to  be  no  reason  that  an  offer  of  this  sort  should  not  be 
taken  as  contemplating  a  unilateral  contract.  If  thus  construed,  tender 
of  payment  instead  of  being  one  of  the  concurrent  conditions  in  the 
performance  of  the  contract,  would  be  the  act  of  acceptance  from 
which  alone  the  contract  could  arise.  Refusal  by  the  offeror  to  deliver 
would  not  excuse  tender,  but  would  be  an  absolute  revocation  of  the 
offer,  and  later  tender  would  be  of  no  avail  to  bind  the  offeror.  The 
courts,  however,  seem  loath  to  construe  an  offer  in  such  a  way  as  to 
reach  this  result,  except  where  it  expressly  calls  for  acceptance  by  a 
specific  act,  as  payment  of  the  agreed  price.  Winders  v.  Kenan 
(1913)  161  N.  C.  628;  cf.  Isham  v.  Therasson  (1894)  53  N.  J.  Eq.  10; 
Bollock  v.  Riddick  (1908)  161  Eed.  280. 
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Corporations — Offenses — Concealment  of  Assets. — The  defendant, 
president  of  a  bankrupt  corporation,  was  convicted  under  the  United 
States  Criminal  Code,  §  332,  for  aiding  and  abetting  a  bankrupt  cor- 
poration to  commit  the  criminal  offense  of  knowingly  and  fraudulently 
concealing  its  property  from  its  trustee,  contrary  to  §  29  (b)  of  the 
Bankruptcy  Act.  Kaufman  v.  United  States  (C.  C.  A.  1914)  212  Fed. 
613. 

This  case  holds  a  corporation  liable  for  acts  of  its  agents  although 
knowledge  was  an  essential  ingredient  of  the  offense  under  the  statute. 
Since  an  individual  principal  could  not  be  indicted  in  such  a  case  for 
the  fraud  of  his  agent,  owing  to  the  fact  that  a  guilty  mind  is 
essential,  it  seems  that  a  corporation  should  be  held  to  no  greater 
liability.  For  a  discussion  of  the  principles  involved,  see  14  Colum- 
bia Law  Rev.  6. 

Criminal  Law — Solicitation — Attempt. — An  indictment  charged  that 
the  defendant  attempted  to  burn  a  warehouse  and  that  he  solicited  the 
burning.  Held,  although  the  mere  solicitation  was  not  an  attempt,  it 
was  indictable  as  a  distinct  offense.  State  v.  Donovan  (Del.  1914) 
90  Atl.  220. 

The  elements  of  a  common  law  attempt  are  intent  coupled  with 
some  overt  act  which  goes  beyond  mere  preparation  but  falls  short  of 
the  completed  crime.  1  Bishop,  Criminal  Law,  §  435;  Graham  v.  People 
(1899)  181  111.  477.  Since  solicitation  is  not  such  an  act  as  will 
satisfy  these  requirements,  it  is  not  generally  regarded  as  an  attempt; 
Stabler  v.  Commonwealth  (1880)  95  Pa.  318;  Commonwealth  v.  Flagg 
(1883)  135  Mass.  545;  see  Commonwealth  v.  McGregor  (1897)  6  Pa. 
Dist.  343;  contra,  1  Bishop,  Criminal  Law  (8th  ed.)  §§  767-769;  and, 
in  most  of  the  cases  which  are  cited  as  authority  for  the  proposition 
that  solicitation  is  an  attempt,  it  will  be  found  that  there  was  solicita- 
tion plus  some  other  overt  act  directed  toward  the  commission  of  the 
crime,  or  that  the  decision  was  based  upon  a  statute  directly  covering 
the  point.  People  v.  Bush  (N.  Y.  1843)  4  Hill  133;  McDermott  v. 
People  (K  Y.  1860)  5  Park.  C.  C.  102;  State  v.  Hayes  (1883)  78  Mo. 
307;  but  see  McDade  v.  People  (1874)  29  Mich.  50.  At  least  one 
authoritative  early  case  holds  that  there  may  be  an  attempt  to  solicit, 
Regina  v.  Ransford  (1874)  13  Cox  C.  C.  9,  and  if  solicitation  be 
regarded  as  an  attempt,  this  leads  to  the  result  that  a  man  may  be 
indicted  for  an  attempt  at  an  attempt,  a  position  which  is  untenable. 
Wilson  v.  State  (1874)  53  Ga.  205.  Though  solicitation  is  not  an 
attempt,  the  great  weight  of  authority  holds  that  it  is  indictable  as  a 
distinct  offense,  contra.  1  Wharton,  Criminal  Law  (11th  ed.)  §  218; 
but  see  Cox  v.  People  (1876)  82  HI.  191 ;  State  v.  Bailer  (1885)  26  W. 
Va.  90,  either  where  the  solicitation  is  to  commit  a  felony,  Common- 
wealth v.  Flagg,  supra;  Commonwealth  v.  Randolph  (1892)  146  Pa. 
83,  or  a  crime  especially  affecting  public  police  or  economy,  whether 
felony  or  misdemeanor.  Commonwealth  v.  Hutchinson  (1898)  6  Pa. 
Super.  Ct.  405;  State  v.  Quintan  (N.  J.  1914)  91  Atl.  Ill;  but  see 
1  Bishop,  Criminal  Law,  §  768  (d).  In  the  principal  case  the  offense 
charged  was  indictable  under  either  of  these  classifications,  and  the 
result  reached  and  the  ratio  decidendi  are  therefore  manifestly  sound. 

Criminal  Law — Suspension  of  Sentence — Probation  Laws. — During 
suspension  of  sentence,  the  defendant  was  placed  under  a  probation 
officer.     Held,  such  time  can  not  be  counted  in  satisfaction  of  the  sen- 
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tence,  if  suspension  is  subsequently  revoked.  Belden  v.  Hugo  (Conn. 
1914)  91  Atl.  367. 

Since  an  indefinite  suspension  of  sentence  is  equivalent  to  a  re- 
prieve by  the  governor,  it  is  encroachment  on  the  powers  of  the  execu- 
tive, and  contrary  to  the  Constitution.  For  this  reason  the  court  had 
not  the  power  at  common  law  to  suspend  sentence  indefinitely,  even 
with  the  consent  of  the  defendant.  In  re  Webb  (1895)  89  Wis.  354; 
contra,  Gehrman  v.  Osborne  (N.  J.  1912)  82  Atl.  424,  429.  The  legisla- 
ture may,  however,  as  in  the  principal  case,  confer  upon  the  court  the 
l  ower  to  grant  a  valid  suspension  by  probation  laws.  Even  then  the 
power  of  the  court  is  subject  to  the  consent  of  the  defendant,  and 
although  his  consent  will  be  presumed  in  the  absence  of  objection  on  his 
part,  he  may,  if  he  prefer,  compel  the  immediate  execution  of  the  sen- 
tence by  a  writ  of  mandamus.  See  Gehrman  v.  Osborne,  supra.  Since 
the  suspension  is  valid  there  can  be  no  question  as  to  the  power  of  th« 
court  to  execute  sentence  upon  revocation  of  the  suspension,  and  the 
full  time  must  be  served  beginning  from  the  time  of  the  second  com- 
mitment, as  in  the  principal  case,  for  mere  lapse  of  time  without 
imprisonment  is  in  no  sense  an  execution  of  the  sentence.  Dolans 
Case  (1869)  101  Mass.  219;  Ex  parte  Vance  (1891)  90  Cal.  208. 
Where  the  court  has  no  power  indefinitely  to  suspend  sentence  it  has 
been  held  that  if  it  attempts  so  to  do,  the  void  suspension  operates  as  a 
discharge,  and  the  court,  after  the  expiration  of  the  term  of  imprison- 
ment named  in  the  sentence,  has  no  more  power  to  enforce  execution. 
Ex  parte  Clendenning  (1908)  22  Okla.  108,  116;  In  re  Webb,  supra. 
This  view  is  objectionable,  not  only  because  it  is  contrary  to  the  rule 
in  Dolans  Case,  supra,  but  also  because  it  is  an  encroachment  on  the 
powers  of  the  executive,  since  after  the  expiration  of  the  term,  the 
convicted  person  is  immune  just  as  though  he  had  been  reprieved  by 
the  governor.  The  contrary  view,  that  a  sentence  is  always  enforcible 
even  in  spite  of  an  invalid  suspension,  is,  therefore,  preferable.  State 
v.  Abbott  (1910)  87  S.  C.  466,  473. 

Easements — Prescription — Presumption  of  Notice  to  Railroad. — 
Ways  across  and  along  a  railroad  were  claimed  by  prescription.  Held, 
although  the  ways  were  well  defined  and  were  used  openly  for  more 
than  twenty  years,  no  presumption  of  knowledge  on  the  part  of  the 
railroad  will  arise.  Semble,  even  if  prescriptive  rights  can  be  acquired 
against  a  railroad,  positive  notice  of  the  adverse  claim  must  be  given, 
or  the  hostile  acts  must  be  sufficient  to  notify  a  railroad,  as  dis- 
tinguished from  an  individual,  of  the  claimant's  user.  Heaton  v.  New 
York  Cent.  &  H.  B.  B.  B.  (1914)  149  N.  Y.  Supp.  71. 

Knowledge  and  acquiescense  upon  the  part  of  the  owner  of  the 
servient  estate  is  necessary  to  establish  an  easement  by  prescription. 
This  knowledge  need  not  arise  from  actual  notice,  but  it  will  be  pre- 
sumed from  open,  notorious  and  adverse  user  for  the  statutory  period. 
See  11  Columbia  Law  Rev.  672.  Such  a  presumption  is  ordinarily 
justified  when  the  use  is  not  clandestine  or  by  stealth.  See  Silva  v. 
Hawn  (1909)  10  Cal.  App.  544;  Ward  v.  Warren  (1880)  82  N.  Y. 
865.  Although  the  courts  seem  to  have  felt  that  railroads  should  be 
given  greater  protection  against  the  acquisition  of  prescriptive  rights 
than  a  private  individual,  the  fact  that  the  railroad  is  a  quasi-public 
corporation  should  not  prevent  the  application  of  well-settled  legal  prin- 
ciples. See  p.  683,  infra.  While  it  may  seem  prudent  to  protect 
railroads  in  country  districts  from  numerous  easement  suits,  this  is 
rather  a  field  for  legislation  than  for  judicial  interference. 
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Easements — Prescription — Rights  Across  and  Alongside  Raii.imads. — 
Ways  alongside  of  and  across  railroad  tracks  were  claimed  by  prescrip- 
tion. Semble,  a  prescriptive  right  of  way  may  not  be  acquired  against 
a  railroad.  Heaton  v.  New  York  Cent.  &  H.  R.  R.  R.  (1914)  149  N.  Y. 
Supp.  71. 

Adverse  user  upon  which  prescription  is  founded,  must  be  peaceable 
to  prove  acquiescence  by  the  owner  of  a  servient  estate.  It  has  been 
argued  that,  therefore,  prescription  alongside  of  railroad  tracks  is 
impossible  since  the  construction  and  use  of  the  tracks  is  a  "defiant 
badge  of  ownership"  to  the  entire  width  of  the  right  of  way.  Pennsyl- 
vania R.  R.  v.  Freeport  (1890)  138  Pa.  91;  Andries  v.  Detroit  etc.  R.  R. 
(1895)  105  Mich.  557.  This  contention  is,  however,  not  tenable  because 
the  defiance  is  a  demonstrative  proof  that  the  use  is  adverse  and 
under  a  claim  of  right,  and  a  mere  protest  is  not  sufficient  to  defeat 
prescription.  See  Lehigh  Valley  R.  R.  v.  McFarlan  (1881)  43  N.  J.  L. 
605,  631.  Other  courts  hold  that  the  use  is  permissive  as  long  as  it  is  not 
inconsistent  with  the  railroad's  use.  Louisville  &  N.  R.  R.  v.  Hagan 
(1910)  141  Ky.  20:  ConcHin  v.  New  York  Cent.  &  H.  R.  R.  R.  (N.  Y. 
1912)  149  App.  Div.  739;  France  v.  Chesapeake  &  0.  R.  R.  (1913) 
156  Ky.  126;  contra.  Fitchburg  R.  R.  v.  Page  (1881)  131  Mass.  391. 
Since  such  use  is,  however,  a  trespass,  it  is  manifestly  unsound  to 
hold  it  permissive.  Still  other  courts  hold  that  since  the  granting  of 
an  easement  by  a  railroad  alongside  its  tracks  is  contrary  to  the  pur- 
poses for  which  it  was  chartered,  any  presumption  of  a  grant, 
which  is  requisite  to  prescription,  is  unfounded.  Sapp  v.  North- 
em  Cent.  R.  R.  (1878)  51  Md.  115;  see  Louisville  &  N.  R.  R.  v. 
Smith  (1907)  125  Ky.  336.  But  the  railroad  could  again  acquire  this 
easement  by  condemnation,  and  the  public  would  not  thereby  suffer,  but 
the  railroad  would  merely  pay  for  its  own  negligence.  And  the  argu- 
ments of  these  courts  surely  do  not  apply  to  easements  across  tracks 
for  such  an  easement  might  be  subject  to  the  superior  rights  of  the 
railroad.  Turner  v.  Fitchburg  R.  R.  (1888)  145  Mass.  433;  Bubenzer 
v.  Phila..  B.  &  W.  R.  R.  (1904)  57  Atl.  242.  It  would  seem,  therefore, 
that  by  the  application  of  legal  rules,  prescription  should  be  allowed 
against  a  railroad,  but  the  courts  constantly  seek  to  circumvent  these 
established  principles  for  the  sake  of  policy. 

Equitable  Mortgages — Deposit  of  Title  Deeds  to  Land. — An  unre- 
corded title  deed  was  deposited  with  the  defendant  as  security  for  ad- 
vances. Held,  this  creates  an  equitable  mortgage,  and  the  transaction 
is  not  within  the  Statute  of  Frauds.  Jennings  v.  Augir  (D.  C.  W.  D. 
Wash.  1914)  215  Fed.  658. 

The  plaintiff  deposited  with  a  bank  as  security  his  final  homestead 
certificates.  Held,  no  equitable  mortgage  is  created,  because  of  the 
Statute  of  Frauds,  and  the  Recording  Acts.  Grames  v.  Consolidated 
Timber  Co.  (D.  C.  Ore.  1914)  215  Fed.  785.    See  Notes,  p.  672. 

Equity — Specific  Performance — Negative  Covenants. — The  plaintiff 
and  the  defendant  A  entered  into  an  agreement  purporting  to  cover  a 
period  from  October  20th,  1912,  to  October  20th,  1915,  whereby  the 
defendant  A  was  to  furnish  certain  drawings  for  which  the  plaintiff 
promised  to  pay  a  stipulated  price.  The  effect  of  other  stipulations, 
however,  was  to  make  it  optional  with  the  defendant  A  to  furnish 
drawings  after  October  20th,  1913,  at  the  expiration  of  the  first  year, 
and  in  the  event  of  his  electing  not  to  proceed  under  the  contract,  the 
plaintiff  had  the  right  to  rid  itself  of  its  obligations.     But  the  defend- 
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ant  A  agreed  to  make  no  drawings  for  any  other  publication  during  the 
entire  period  of  three  years.  The  plaintiff  asks  for  an  injunction  re- 
straining the  defendant  A  from  furnishing  drawings  to  the  defendant 
B.  Held,  complaint  dismissed.  Star  Co.  v.  Press  Pub.  Co.  (N.  Y. 
1914)  162  App.  Div.  486. 

The  theory  upon  which  the  court  proceeded  is  two-fold.  First,  that 
at  least  for  the  last  two  years  covered  by  the  contract,  the  agreement 
imposed  "no  fixed  and  definite  obligation"  upon  either  party,  and 
secondly,  that  the  negative  covenant  not  to  supply  drawings  was  unsup- 
ported by  any  affirmative  covenant,  and  it  was,  therefore,  unenf orcible. 
But  it  is  submitted  that  the  consideration  for  the  defendant's  negative 
covenant  was  amply  supplied  by  the  plaintiff's  promise  to  employ  and 
pay  the  defendant  A  during  the  first  year,  and  to  release  him  from 
his  obligations  after  the  first  year  in  the  event  that  he  chose  not  to 
proceed  under  the  contract.  Thus  the  contract  is  not  lacking  in 
mutuality  of  obligation.  While  it  is  true,  moreover,  if  the  defendant 
exercised  his  option  after  the  first  year  not  actively  to  proceed  under 
the  contract,  the  negative  covenant  would  be  the  only  remaining 
obligation  resting  on  the  defendant  A,  it  is  indeed  difficult  to  conceive 
of  any  reasons  why  the  negative  covenant  should  not  be  enforced.  The 
decision  might  be  supported,  however,  on  the  ground  that  an  injunction 
would  impose  an  undue  hardship  on  the  defendant.  For  a  further 
discussion  of  the  principles  involved,  see  6  Columbia  Law  Rev.  82; 
7  Columbia  Law  Rev.  204;  9  Columbia  Law  Rev.  540;  10  Columbia 
Law  Rev.  559. 

Evidence — Libel  and  Slander — Opinion  That  Libel  Referred  to 
Plaintiff. — In  an  action  for  libel  the  testimony  of  witnesses  that  on 
reading  the  defendant's  article  about  "a  certain  benedict"  they  under- 
stood it  to  refer  to  the  plaintiff  was  held  admissible.  Colbert  v.  Journal 
Pub.  Co.  (N.  Mex.  1914)  142  Pac.  146. 

The  general  rule  that  the  opinion  of  witnesses  is  inadmissible  in 
evidence  is  almost  everywhere  held  not  to  apply  in  determining  to 
whom  a  libel  refers.  Enquirer  Co.  v.  Johnston  (1896)  72  Fed.  443;  see 
Prosser  v.  Callis  (1888)  117  Ind.  105;  Goldsborough  v.  Orem  &  Johnson 
(1906)  103  Md.  671.  As  this  is  to  be  established  by  the  testimony  of 
persons  acquainted  with  the  parties  and  circumstances  it  is  said  that 
"from  the  nature  of  the  case"  opinion  evidence  must  be  admitted. 
2  Greenleaf,  Evidence,  §  417;  contra  Stokes  v.  Morning  Journal  Assn. 
(N.  Y.  1901)  66  App.  Div.  569;  People  v.  Parr  (N.  Y.  1886)  42  Hun 
313.  The  peculiar  New  York  doctrine  appears  to  be  based  on  a  dictum 
in  Van  Vechten  v.  Hopkins  (N.  Y.  1809)  5  Johns.  211,  that  the  opinion 
of  a  witness  should  have  no  influence  on  the  verdict  and  that  the 
innuendo  in  an  action  for  libel  is  not  subject  to  proof,  because  it  is  a 
matter  of  law.  The  only  evidence  the  plaintiff  can  offer  in  New  York 
is  that  the  circumstances  set  forth  in  the  libel  were  descriptive  of  the 
plaintiff  and  his  position.  Stokes  v.  Morning  Journal  Assn.,  supra, 
571.  If  a  libel  is  in  a  foreign  language  the  one  to  whom  it  was  pub- 
lished must  be  shown  to  have  understood  it,  Mielanz  v.  Quasdorf 
(1886)  68  la.  726;  Wormouth  v.  Cramer  (N.  Y.  1829)  3  Wend.  394; 
Burdick,  Torts  (3rd  ed.)  §  345,  and  the  understanding  of  witnesses 
would  seem  to  be  as  much  a  fact  to  be  proved  when  the  libel  is  obscure 
in  its  reference  to  the  plaintiff  as  when  it  is  in  a  foreign  tongue,  at 
any  rate  as  a  factor  in  determining  damage.  The  witness  testifies 
to  the  fact  of  how  the  libel  was  understood,  not  to  his  opinion  of  how 
it  was  meant,  and  how  it  was  understood  is  the  important  thing. 
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EXECUTORS    AND    ADMINISTRATORS— LIABILITY    FOR    FUNERAL    EXPENSES  — 

The  plaintiff  brings  an  action  against  the  defendant,  as  executrix,  for 
the  funeral  expenses  of  her  testator.  Held,  that  since  funeral  expenses 
are  both  by  statute  and  at  common  law  debts  of  the  estate  an  action 
therefor  may  be  maintained  against  the  executor  in  his  representative 
capacity.  Golden  Gate  Undertaking  Co.  v.  Taylor  (Cal.  1914)  111 
Pac.  923. 

It  has  long  been  settled  that  the  law  will  imply  a  promise  on  the 
part  of  a  personal  representative  to  pay  the  reasonable  expenses  of  a 
suitable  funeral  for  the  decedent,  if  he  has  sufficient  assets  in  hand, 
Tugwell  v.  Heyman  (1812)  3  Campb.  298,  even  though  the  funeral  was 
ordered  by  a  third  party.  Rogers  v.  Price  (1829)  3  Younge  &  Jervis,  28. 
The  rule  has  been  established  in  some  jurisdictions  that  an  executor  or 
administrator  is  personally  liable  upon  this  promise.  Dampier  v. 
St.  Paul  Trust  Co.  (1891)  46  Minn.  526;  see  Matter  of  Wingersky 
(X.  Y.  1911)  75  Misc.  79.  But  when  it  is  considered  that  the  promise  is 
implied  without  reference  to  any  action  of  the  representative,  Parker 
v.  Lewis  (1828)  13  N.  C.  21,  that  it  may  relate  to  circumstances  arising 
before  his  appointment,  Phillips  v.  Phillips  (1895)  87  Me.  324,  and  is 
binding  only  in  so  far  as  he  has  assets,  Kittle  v.  Huntley  (X.  Y.  1893) 
67  Hun  617,  see  Dampier  v.  St.  Paul  Trust  Co.,  supra,  it  would  seem 
that  the  claim  is  essentially  one  against  the  estate  itself,  Fogg  v.  Hol- 
brook  (1895)  88  Me.  169,  and  that  judgment  upon  it  should  be  given 
de  bonis  testatoris.  Hapgood  v.  Houghton  (Mass.  1830)  10  Pick.  154. 
Moreover,  in  order  to  obtain  a  judgment  that  will  bind  the  estate  of  a 
deceased,  the  representative  thereof  must  be  sued  in  his  representative 
capacity.  Lewis  v.  Nichols  (1873)  38  Tex.  54.  "When,  therefore,  M 
in  the  principal  case,  a  statute  specifically  recognizes  funeral  expenses 
as  a  debt  of  the  estate,  it  must  be  regarded  as  establishing  beyond 
question  that  the  representive  is  liable  for  them  in  his  official  capacity. 
See  Campfield  v.  Ely  (1832)  13  N.  J.  L.  150. 

Extradition — Habeas  Corpus  in  Interstate  Kendition  Proceedings. — 
In  1908,  Thaw  was  acquitted  in  Xew  York  of  the  charge  of  homicide, 
on  the  ground  of  insanity,  and  was.  under  statutory  authority,  commit- 
ted to  the  State  Asylum  for  the  Criminal  Insane.  In  1913  he  escaped, 
was  found  in  Xew  Hampshire,  and  upon  requisition  of  the  Governor 
of  Xew  York,  the  Governor  of  Xew  Hampshire  issued  a  warrant  for 
his  arrest  and  rendition.  On  habeas  corpus  to  test  the  validity  of  his 
detention,  held,  he  should  be  discharged.  Ex  parte  Thaw  (D.  C.  1914) 
214  Fed.  423.    See  Xotes.  p.  665. 

Highways — Dedication — Eeser\  ations  Void  as  Against  Public  Policy. 
— An  owner  dedicated  certain  lands  for  streets  retaining  the  fee  and 
reserving  the  right  to  lay  water  and  gas  pipes,  and  electric  wires,  and 
to  erect  poles  for  such  purpose,  and  to  construct  and  operate  cable  and 
motor  railwavs.  Held,  the  reservations  were  void  as  against  public 
policy.  Bradley  v.  Spokane  &  I.  E.  R.  R.  (Wash.  1914)  140  Pac.  688. 
When  land  is  dedicated  for  public  purposes  its  uses  may  be  limited. 
Morrison  v.  Hinkson  (1877)  87  111.  587:  Church  v.  Portland  (1889) 
18  Ore.  73 :  Young  v.  Landis  (1906)  73  N.  J.  L.  266.  But  the  courts 
often  say  that  no  limitations  can  be  made  inconsistent  with  the  specified 
purposes  of  the  dedication.  See  Noblesville  v.  Lake  Erie  &  Western 
R.  R.  (1891)  130  Ind.  1.  In  applying  this  principle,  however,  they 
readily  allow,  as  consistent,  reservations  fully  as  extensive  as  those  in 
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the  principal  case.  Hughes  v.  Bingham  (1892)  135  N.  Y.  347;  Okla- 
homa etc.  By.  v.  Dunham  (1905)  39  Tox.  App.  575;  Tallon  v.  Hoboken 
(1897)  60  N.  J.  L.  212;  but  cf.  Jones  v.  Carter  (1907)  45  Tex.  Civ. 
App.  450.  But  if  a  limitation  is  deemed  inconsistent  many  courts 
seem  to  hold  it  void  and  the  dedication  valid  without  the  limitation. 
State  v.  Spokane  Street  By.  (1898)  19  Wash.  518;  Jones  v.  Carter, 
supra.  The  court  in  these  decisions  may  be  influenced  by  the  fact  thai 
reservations  and  conditions  in  a  deed  repugnant  to  a  grant  in  fee 
simple  are  held  void  and  the  grant  allowed.  DePeyster  v.  Michael 
(1852)  6  N.  Y.  467;  Dennison  v.  Taylor  (N.  Y.  1884)  15  Abb.  N.  C. 
439.  But  at  common  law  the  grant  of  a  highway  might  be  of  varying 
extent  and  limitations  could  be  considered  repugnant  only  on  the 
doubtful  theory  that  the  grant  has  now  come  to  carry  necessary  fixed 
incidents,  such  as  the  right  to  lay  gas  and  water  pipes.  It  would 
rather  appear  that  the  easement  granted  the  public  was  no  more  ex- 
tensive than  the  grantors  dedication,  and  if  the  dedication  was  too 
limited  to  give  the  public  an  adequate  use  the  public  would  acquire 
nothing.  See  Hemphill  v.  Boston  (1851)  62  Mass.  195;  BuBuque  v. 
Benson  (1867)  23  la.  248. 

Injunction — Contract  for  Personal  Services — Mutuality. — The  de- 
fendant entered  into  a  contract  with  the  plaintiff  whereby  he  agreed 
to  play  baseball  for  the  latter  and  for  no  other  club  for  a  period  of 
one  year,  25  per  cent  of  his  salary  being  consideration  for  the  right  of 
the  plaintiff  to  preemption  to  contract  for  his  services  for  another  year. 
The  plaintiff  was  also  given  the  power  to  discharge  the  defendant  upon 
ten  days'  notice.  There  were  other  provisions  which  resulted  in  sub- 
ordinating the  right  of  the  defendant  to  play  with  any  other  team  what- 
soever. Held,  the  plaintiff  may  enjoin  the  defendant  from  playing  with 
another  club  in  breach  of  his  contract.  Cincinnati  Exhibition  Co.  v. 
Marsans  (D.  C.  E.  D.  Mo.  1914)  216  Fed.  269. 

On  the  same  facts,  held,  the  injunction  will  be  refused.  American 
League,  etc.,  Club  of  Chicago  v.  Chase  (N.  Y.  1914)  86  Misc.  441;  Cin- 
cinnati Exhibition  Co.  v.  Johnson  (111.  Appellate  Court,  June  16, 
1914).    Not  yet  reported. 

Where  there  is  an  affirmative  contract  for  unique  and  special  per- 
sonal services  coupled  with  an  agreement  not  to  perform  such  services 
for  others,  an  injunction  will  issue  to  restrain  the  defendant  from  vio- 
lating the  negative  provision.  7  Columbia  Law  Kev.  204;  10  Columbia 
Law  Rev.  559.  When,  however,  the  contract  lacks  mutuality  in  obliga- 
tion, the  defendant  will  not  be  so  enjoined.  The  contract  under  con- 
sideration does  not  lack  mutuality  as  a  result  of  the  ten-day  clause 
alone,  Philadelphia  Baseball  Club  v.  Lajoie  (1902)  202  Pa.  210;  see 
McCall  v.  Wright  (1910)  198  N.  Y.  143;  contra,  Bust  v.  Conrad  (1882) 
47  Mich.  449,  since  the  contract  is  enforcible  even  though  it  is  in  the 
power  of  the  plaintiff  to  terminate  his  obligation  before  the  end  of  the 
contract  term;  but  its  obvious  unfairness,  manifest  in  all  of  its  pro- 
visions which  reduced  the  defendant  to  a  state  of  quasi -peon  age,  justi- 
fied the  court  in  refusing  to  interfere  to  prevent  the  defendant  from 
pursuing  his  vocation  elsewhere.  9  Columbia  Law  Rev.  540.  The 
Chase  and  Johnson  cases  are  clearly  correct,  and  should  be  entitled  to 
more  weight  than  the  Marsans  case  for  the  reason  that  in  addition  to 
the  fact  that  the  latter  case  is  unsupportable  in  theory,  the  court  fails 
to  cite  any  authorities  for  its  view. 
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Insanity — Efff.ct  of  Upon  Contracts. — A  statute  provided  that  a 
contract  by  a  lunatic,  made  before  he  was  found  insane  by  a  jury, 
might  be  avoided.  In  an  action  of  ejectment,  held,  his  deed  was  merely 
voidable  and  passed  legal  title.  Walton  v.  Malcolm  (111.  1914)  106 
X.  E.  211.    See  Notes,  p.  674. 

brauBANGH — Fire  Insfrance — Appraisement  as  a  Condition  Precedent 
to  Recovery  on  Policy. — The  appraisers,  appointed  pursuant  to  an 
arbitration  clause  in  an  insurance  policy  to  determine  the  loss  occa- 
sioned by  fire,  failed,  without  fault  of  either  party,  to  make  an  award. 
Held,  the  insured  need  not  select  another  arbitrator,  but  might  bring 
suit  on  the  policy.  St.  Paul  etc.  Ins.  Co.  v.  Kirkpatrick  (Tenn.  1914) 
164  S.  W.  1186. 

If  the  provision  for  arbitration  to  determine  the  loss  is  merely  an 
independent  covenant,  non-performance  is  not  a  bar  to  an  action  on 
the  policy.  Chadirick  v.  Phoenix  etc.  Assn.  (1906)  143  Mich.  481.  The 
usual  stipulation,  however,  makes  the  arbitration  a  condition  precedent 
to  bringing  suit,  and,  as  it  merely  provides  for  a  method  of  ascertaining 
the  loss  in  case  of  dispute,  is  recognized  as  valid.  Hamilton  v.  Liver- 
pool etc.  Ins.  Co.  (1889)  136  V.  S.  242.  255.  Unless,  therefore,  per- 
formance or  legal  excuse  for  non-performance  is  alleged,  no  cause  of 
action  is  stated.  Southern  Home  Ins.  Co.  v.  Faulkner  (1909)  57  Fla. 
194;  Graham  v.  German  American  Ins.  Co.  (1906)  75  Oh.  St.  374.  It 
seems  clear  that  under  the  circumstances  of  the  principal  case,  where 
arbitrators  fail  to  agree  without  fault  of  either  party,  the  ineffectual 
attempt  to  perform  is  not  a  compliance  with  the  condition,  and  the 
insured  should  take  proper  steps  to  secure  a  valid  appraisement.  IFesf- 
enhaver  v.  German  American  Ins.  Co.  (1900)  113  la.  726;  Vernon  7ns. 
Co.  v.  Maitlen  (1902)  158  Ind.  393:  Grady  v.  Home  etc.  Ins.  Co.  (1906) 
27  R.  I.  435.  Some  courts,  however,  hold,  by  means  of  a  forced  con- 
struction of  the  condition,  that  when  the  insured  appoints  an  appraiser 
in  good  faith,  he  discharges  his  obligation  and  may  bring  suit,  though 
the  award  fail.  Jerrils  v.  German  American  Ins.  Co.  (1910)  82  Kan. 
320;  see  Western  Assurance  Co.  v.  Decker  (C.  C.  A.  1899)  98  Fed.  381. 
The  objection  that  the  rights  of  the  insured  would  suffer  from  an 
ineffectual  arbitration  is  not  justified,  for  any  fraud,  hindrance  or 
delay  on  the  insurer's  part  is  held  to  be  a  waiver  of  the  condition, 
Uhrig  v.  Williamsburg  City  Fire  Ins.  Co.  (1886)  101  N.  Y.  362,  and 
if  the  insurer's  appraiser  is  guilty  of  such  conduct,  the  courts  are  not 
slow  to  impute  it  to  the  company.  See  Niagara  Fire  Ins.  Co.  v.  Bishop 
(1894)  154  111.  9:  Brock  v.  Dwelling  House  Ins.  Co.  (1894)  102 
Mich.  583. 

Interstate  Commerce — Common  Carriers — Pipe  Line  Companies. — 
Cougress  passed  an  act  making  all  persons  engaged  in  the  transporta- 
tion of  oil  common  carriers.  Held,  although,  in  a  particular  case,  all 
the  oil  transported  belongs  to  the  owners  of  the  pipe  line,  the  statute 
is  nevertheless  a  valid  exercise  of  the  power  to  regulate  interstate 
commerce.  United  States  v.  Ohio  Oil  Co.  (1914)  34  Sup.  Ct.  Rep. 
956.     See  Notes,  p.  662. 

Interstate  Commerce — What  Constitftes — Wireless  Telegraph. — 
A  statute  levied  a  tax  on  all  foreign  corporations  within  the  State, 
doing  business  other  than  interstate  commerce.  Held,  that  a  company 
owning  stations  from  which  wireless  messages  were  sent  to  ships  and 
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foreign  countries  exclusively  was  engaged  in  interstate  commerce  and 
was  therefore,  exempt  from  the  tax.  Cheney  Bros.  Co.  v.  Common- 
wealth (Mass.  1914)  106  N.  E.  310. 

The  courts  generally  conceive  of  commerce  as  the  transportation  of 
the  tangible,  but  have  held  telegraph  companies  to  be  engaged  in  inter- 
state commerce  from  a  desire  to  bring  them  under  uniform  federal 
jurisdiction.  The  same  reasons  would  seem  to  apply  for  considering 
wireless  telegraphy  interstate  commerce.  The  application  of  the  Com- 
merce Clause  to  the  intangible  is  discussed  in  14  Columbia  Law  Bev. 
147. 

Mandamus — Discretion  of  Public  Officers — Right  of  Unsuccessful 
Bidder  for  Public  Contract. — A  City  Council,  in  bad  faith,  voted  to 
award  a  contract  for  public  printing  to  the  higher  of  two  bidders, 
although  an  ordinance  required  that  every  contract  be  let  to  the  lowest 
and  best  bidder.  Held,  that  on  the  relation  of  the  lowest  bidder  a 
writ  of  mandamus  would  issue  to  compel  the  council  to  annul  its  pro- 
ceedings and  award  the  contract  to  the  lowest  bidder.  State  ex  rel. 
Journal  Printing  Co.  v.  Dreyer  (Mo.  1914)  167  S.  W.  1123. 

The  general  rule  is  well  established  that  mandamus  will  not  lie  to 
control  the  discretion  of  public  officials.  Butler  v.  Printing  Commis- 
sioners (1911)  68  W.  Va.  493;  Madison  v.  Harbor  Board  (1892)  76  Md. 
395.  This  exemption,  however,  is  limited  to  cases  where  the  discretion 
is  exercised  reasonably  and  in  good  faith,  and  the  writ  will  issue 
where  the  exercise  is  fraudulent  or  even  arbitrary  and  capricious. 
People  v.  State  Racing  Commission  (1907)  190  N.  Y.  31;  State  v. 
Adcoch  (1907)  206  Mo.  550.  The  logical  basis  of  interference  by 
mandamus  where  discretion  has  been  abused  seems  to  be  that  the 
officer  really  has  not  exercised  his  discretion  at  all,  State  v.  Hindson 
(1912)  44  Mont.  429,  and  in  such  cases,  the  courts  properly  order 
the  exercise  of  discretion  without  controlling  the  manner  of  its  exer- 
cise. See  Kimberlin  v.  Commission  (C.  C.  A.  1900)  104  Fed.  653. 
Since  the  award  of  contracts  to  the  "lowest  and  best  bidder''  involves 
discretion,  State  v.  Lincoln  (1903)  68  Neb.  597,  it  would  seem  that  in 
the  principal  case  the  court  should  have  required  a  reconsideration  of 
the  bid,  but  should  not  have  commanded  the  award  of  the  contract  to 
the  relator.  State  v.  Public  Schools  (1896)  134  Mo.  296;  see  In  re 
Hilton  etc.  Co.  (N.  Y.  1897)  13  App.  Div.  24.  Where,  however,  but 
one  course  of  procedure  is  open,  the  courts  have  frequently  required  the 
official  to  follow  it.  Marsh  v.  State  (1902)  96  N.  W.  520;  State  v. 
Matthews  (1908)  81  S.  C.  414.  Whenever  jurisdiction  is  taken,  the 
writ  will  usually  be  granted  on  the  relation  of  a  disappointed  bidder; 
Marsh  v.  State,  supra;  State  v.  Bourne  (1910)  151  Mo.  App.  104;  but 
it  is  difficult  on  theory  to  find  sufficient  interest  in  him,  since  he  has 
no  contract  rights,  and  the  statute  is  not  intended  for  his  benefit. 
Commonwealth  v.  Mitchell  (1876)  82  Pa.  343;  see  State  v.  Board  of 
Education  (1869)  24  Wis.  683;  Colorado  Paving  Co.  v.  Murphy  (C.  C. 
A.  1897)  78  Fed.  28. 

Marriage — Annulment — Nonage  of  Parties. — Washington  statutes 
make  21  and  18  the  ages  at  which  males  and  females,  respectively,  may 
enter  into  the  contract  of  marriage,  and  forbid  the  issuance  of  marriage 
licenses  to  persons  below  legal  age  except  on  consent  of  their  parents. 
Held,  the  legal  age  of  consent  to  marry  remains  14  for  males  and  12 
for  females,  and  a  marriage  between  a  man  of  18  and  a  girl  of  17, 
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though  consummated  without  parental  sanction,  is  binding.  Cushman 
v.  Cushman  (Wash.  1914)  142  Pac.  26. 

Marriages  below  the  legal  age  of  consent  to  marry  are  not  void 
unless  expressly  so  declared  by  statute.  Hiram  v.  Pierce  (1858)  45  Me. 
367;  Beif Schneider  v.  Reifschneider  (1909)  241  111.  92;  Hunter  v.  Milam 
(Cal.  1895)  41  Pac.  332.  They  are,  however,  voidable  both  at  common 
law,  2  Kent  Comm.  *78,  and  under  modern  statutes.  Mundell  v. 
Coster  (X.  Y.  1913)  SO  Misc.  337;  State  v.  Lowell  (1899)  78  Minn.  166; 
Cunningham  y.  Cunningham  (1912)  206  N.  Y.  341.  Some  courts  hold 
that  statutes  fixing  the  age  at  which  marriage  may  be  contracted  with- 
out the  consent  of  parents  make  that  the  legal  age  of  consent  to  marry, 
and  render  voidable  marriages  between  persons  above  the  common  law 
age  of  consent  but  below  the  statutory  age.  Mundell  v.  Coster,  supra; 
Cunningham  v.  Cunningham,  supra;  State  v.  Lowell,  supra.  But  this 
seems  to  be  in  contravention  of  public  policy  since  it  permits  trial 
marriages,  dissoluble  at  will,  between  persons  below  the  statutory  age. 
See  Bishop.  Marriage,  Divorce  &  Separation,  §586;  Mundel  v.  Coster, 
supra,  p.  339.  The  preferable  view  would  therefore  seem  to  be,  as  was 
held  in  the  principal  case,  that,  such  statutes  leave  the  common  law 
age  of  consent  to  marry  unchanged  and  such  marriages  are  therefore 
binding.  Hiram  v.  Pierce,  supra:  Reifschneider  v.  Reifschneider, 
supra. 

Marriages — Common  Law  Marriage — Validity. — A  common  law  mar- 
riage was  consummated  while  a  statute  was  in  force  prescribing  that 
a  license  for  that  purpose  must  first  be  obtained.  Held,  the  marriage 
was  valid.    In  re  Love's  Estate  (Okla.  1914)  142  Pac.  305. 

A  marriage  is  perfectly  valid  at  common  law  even  if  all  ceremony 
be  dispensed  with  as  long  as  the  parties  consent  presently  to  live 
together  as  husband  and  wife.  Van  Tuyl  v.  Van  Tuyl  (X.  Y.  1869) 
57  Barb.  235;  Meister  v.  Moore  (1877)  96  U.  S.  76;  contra,  Xorcross  v. 
Norcross  (1892)  155  Mass.  425;  Denison  v.  Venison  (1871)  35  Md.  361. 
There  are  authorities  that  hold  that  a  marriage  may  also  be  lawfully 
contracted  per  verba  de  futuro  followed  by  copula  in  pursuance  of  the 
agreement.  Tiffany,  Persons  &  Domestic  Relations,  31;  Robertson  v. 
State  (1868)  42  Ala.  509;  see  Stultz  v.  Doering  (1885)  112  111.  234: 
contra,  Cheney  v.  Arnold  (1857)  15  N.  Y.  345.  Since,  however,  a  mar- 
riage must  be  consummated  at  the  time  of  the  agreement  and  not  be 
left  for  the  future,  a  marriage  de  futuro  with  copula  virtually  amounts 
to  nothing  more  than  a  marriage  in  praesenti,  the  parties  being  pre- 
sumed to  have  accepted  each  other  as  man  and  wife  at  the  time  of  the 
copula.  See  Cartwright  v.  McGown  (1887)  121  HI.  388.  In  most  of 
the  States  statutes  have  been  enacted  prescribing  certain  formalities 
to  be  observed  in  the  celebration  of  marriages,  but  marriages  valid  at 
common  law  are  held,  as  in  the  principal  case,  to  be  valid  in  spite 
of  noncompliance  with  the  requirements  set  forth,  unless  the  statute 
contains  express  words  of  nullity.  See  Meister  v.  Moore,  supra;  Hey- 
m<inn  v.  Hey man n  (1905)  218  111.  636;  Askew  v.  Dupree  (1860)  30  Ga. 
173:  but  see  Robertson  v.  State,  supra.  Such  was  the  case  in  New 
York,  when  by  Laws  of  1901.  c.  339,  §  19,  common  law  marriages  were 
by  necessary  implication  forbidden.  By  the  Laws  of  1907,  c.  742,  §  6. 
however,  §  19  of  the  Laws  of  1901  was  expressly  repealed,  and  although 
there  has  been  no  express  adjudication  on  this  point,  there  is  no  reason 
why  the  validity  of  common  law  marriages  in  Xew  York  was  not  rein- 
stated bv  this  repealing  statute.  See  Matter  of  Hinman  (X.  Y.  1911) 
147  App.  Div.  452. 
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Master  and  Servant — Workmen's  Compensation  Acts — Occupational 
Diseases. — A  widow  claimed  compensation  for  the  death  of  her  husband 
from  lead  poisoning,  under  the  Workmen's  Compensation  Act  of 
Michigan.  Held,  the  statute  applies  only  to  accidental  injuries  and 
not  to  occupational  diseases.  Adams  v.  Acme  White  Lead  &  Color 
Works  (Mich.  1914)  148  N.  W.  485. 

Under  the  original  English  Act  of  1897,  60  &  61  Vict.,  c.  37, 
compensation  for  diseases  was  allowed  only  when  it  could  be  shown  to 
have  resulted  from  accident.  Turvey  v.  Brintons,  Ltd.  L.  R.  [1904] 
1  K.  B.  331,  affd.  L.  R.  [1905]  A.  C.  230;  Fenton  v.  Thorley  Co.  L.  \l. 
[1903]  A.  C.  443.  Diseases  induced  by  infection  were  included  under 
this  head.  Turvey  v.  Brintons,  Ltd.,  supra.  But  the  cause  of  the 
disease  had  to  be  fixed,  both  as  to  time  and  place,  and  this  is  necessary 
even  under  the  present  statute,  6  Edw.  VII,  c.  58,  as  regards  all  diseases 
except  those  for  which  the  new  act  makes  separate  provision.  See  Eke 
v.  Hart-Dyke  L.  R.  [1910]  2  K.  B.  677.  In  New  Jersey,  where  the 
statute  is  similar  to  that  in  England,  it  seems  that  the  same  rules  are 
applied.  See  Liondale  etc.  Works  v.  Biker  (1914)  85  N.  J.  L.  426. 
The  omission  of  the  word  accident  from  the  Massachusetts  statute  is 
regarded  as  significant  of  the  intention  of  the  legislature  to  compen- 
sate for  all  injuries  suffered  in  the  course  of  the  employment,  whether 
of  an  accidental  nature  or  not;  and  accordingly,  compensation  may 
be  had  for  occupational  diseases.  Johnson  v.  London  Guarantee  d- 
Accident  Co.  (Mass.  1914)  104  N.  E.  735;  In  re  Hurle  (Mass.  1914) 
104  N.  E.  336.  The  rule  adopted  in  the  principal  case,  in  addition  to 
being  a  fair  interpretation  of  the  statute,  seems  to  be  a  proper  limita- 
tion of  its  scope.  Considerations  of  justice  and  expediency  require 
that  compensation  for  occupational  diseases  should  not  be  allowed  under 
such  an  act  as  this,  which  makes  no  provision  for  apportioning  liability 
for  injuries  of  gradual  growth  among  the  several  employers  in  whose 
service  they  may  have  been  contracted.  See  14  Columbia  Law 
Rev.  563. 

Monopolies — Sherman  Anti-Trust  Act — Size  as  Monopoly. — The  de- 
fendant, through  the  consolidation  of  six  competing  corporations, 
brought  under  its  control  80  per  cent  of  the  business  of  manufactur- 
ing harvesting  machinery  and  certain  other  farmers'  implements.  Prices 
had  not  been  unreasonably  raised,  the  defendant  had  acquired  its 
dominant  position  almost  entirely  through  business  efficiency,  and  had 
not  been  guilty  of  any  unfair  competition  for  the  past  seven  years.  In 
an  equity  suit  under  §  4  of  the  Anti-Trust  Act,  it  was  held,  Sanborn, 
J.,  dissenting,  a  decree  of  dissolution  should  issue.  United  States  v. 
International  Harvester  Co.  (D.  C.  Minn.  1914)  214  Eed.  987.  See 
Notes,  p.  659. 

Municipal  Corporations — Governmental  Powers  and  Functions — 
Right  to  Preference  for  Claim. — The  City  of  New  York,  having 
money  on  deposit  in  a  bank  which  became  insolvent,  petitioned  the 
superintendent  of  banks  for  prior  payment  of  its  claim.  Held,  the 
city  was  not  entitled  to  such  priority.  In  re  Northern  Bank  of  New 
York  (1914)  148  N.  Y.  Supp.  70. 

Under  the  Bankruptcy  Act  of  1898  c.  3,  §  17  (1),  a  city  is 
entitled  to  priority  in  the  payment  of  taxes  due  from  the  insolvent. 
But  the  deposit  in  question,  although  derived  partly  from  taxes,  was 
not  "taxes  due  the  city"  so  as  to  bring  it  within  the  scope  of  the  Act. 
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In  re  WaUer  (D.  C.  1905)  142  Fed.  883;  Bent  v.  Eubbardston  (1884) 
138  Mass.  99.  The  question,  therefore,  is  whether  the  city  had  priority 
for  a  mere  debt  due  to  it.  At  common  law  the  king  by  his  prerogative 
was  preferred  over  any  subject  in  the  payment  of  debts,  1  Co.  Litt. 
131(b.),  and  the  State  in  its  sovereign  capacity  succeeds  to  this 
priority  of  the  king.  Matter  of  Carnegie  Trust  Co.  (1912)  206  N.  Y. 
390;  13  Columbia  Law  Rev.  757.  A  municipal  corporation  represents 
the  State  as  regards  a  part  of  its  function;  but  as  to  a  great  number  of 
its  affairs  it  acts  in  a  purely  private  capacity.  Dillon,  Municipal  Cor- 
porations (5th  ed.)  §§  39,  1303;  South  Pasadena  v.  Pasadena  Land  & 
Water  Co.  (1908)  152  Cal.  579.  Recognizing  these  different  fields  of 
municipal  activity,  the  law  does  not  extend  immunity  from  tort  actions, 
enjoyed  by  the  State,  to  municipal  corporations  except  in  so  far  as 
they  act  in  their  governmental  sphere,  and  leaves  them  liable  as  regards 
acts  done  in  their  private  capacity.  Burdick,  Torts  (3rd  ed.)  §§  44. 
126,  128.  It  would  seem  that  the  State's  preference  for  debts  should 
not  be  transferred  to  a  county,  County  of  Glynn  v.  Terminal  Co.  (1897) 
101  Ga.  244,  or  to  a  municipal  corporation,  U.  S.  Fidelity  &  Guaranty 
Co.  v.  Rainey  (1907)  120  Tenn.  357,  405,  because  of  this  dual  capacity. 
But  if  the  priority  were  granted  at  all,  it  should  be  extended  only  so 
far  as  has  the  municipality's  immunity  from  tort  liability,  and  apply 
only  to  those  debts  arising  from  the  exercise  of  governmental  functions. 

Navigable  Waters — Riparian  Rights — Paramount  Authority  of  the 
United  States. — A  statute  giving  the  Secretary  of  War  power  to  estab- 
lish new  harbor  lines  was  construed  to  authorize  him  to  remove  wharves 
and  piers  extending  beyond  such  new  line.  And  such  removal  wti 
held  not  to  amount  to  a  taking  of  property  for  which  the  owner  may 
recover  compensation.  Garrison  v.  Greenleaf  Lumber  Co.  (C.  C.  A. 
1914)  215  Fed.  576. 

It  is  established  by  the  great  weight  of  authority  that  whether  the 
owner  of  lands  adjacent  to  navigable  waters  is  possessed  of  the  fee 
of  the  submerged  land,  or  holds  only  an  easement  of  access,  he  has 
valuable  property  rights  of  which  he  cannot  be  deprived  without  just 
compensation.  Yates  v.  Milwaukee  (1870)  10  Wall.  497;  American 
Ice  Co.  v.  New  York  (1908)  193  N.  Y.  673;  Lyon  v.  Fishmonger's  Co. 
(1876)  L.  R.  1  App.  Cas.  662;  cf.  Tomlin  v.  Dubuque  etc.  R.  R.  (1871) 
32  la.  106.  Congress,  however,  in  the  regulation  or  improvement  of 
commerce,  may  authorize  acts  which  restrict  if  they  do  not  destroy 
such  owner's  rights,  and  no  compensation  need  be  made.  United 
States  v.  Chandler-Dunhar  Co.  (1913)  229  U.  S.  53;  Lewie  Blue  Point 
Oyster  Co.  v.  Briggs  (1913)  229  U.  S.  82.  It  is  said  that  all  land 
under  navigable  water  is  subject  to  a  servitude  belonging  to  Congress 
to  regulate  navigation,  and  consequently  that  the  exercise  of  such 
right  does  not  constitute  a  taking  of  property  within  the  meaning  of 
the  Fifth  Amendment.  Lewis  Blue  Point  Oyster  Co.  v.  Briggs,  supra; 
Gibson  v.  United  States  (1897)  166  U.  S.  269;  Scranton  v.  Wheeler 
(,1900)  179  U.  S.  141.  When,  however,  it  is  admitted  that  riparian 
rights  though  they  may  be  incorporeal,  constitute  valuable  property,  it 
would  seem  that  *  they  should  be  protected,  as  they  sometimes  have 
been,  even  against  the  rights  of  Congress.  See  United  States  v.  Lynah 
(1903)  188  U.  S.  445;  Motwngahela  Nav.  Co.  v.  United  States  (1892) 
148  U.  S.  312.  In  this  connection,  it  should  be  noted  that  English 
courts  uphold  the  right  to  remove  obstructions  to  navigation  on  the 
ground  that  they  constitute  a  public  nuisance  which  may  be  abated. 
Attorney  General  v.  Johnson  (1819)  2  Wilson's  Ch.  87. 
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Police  Power — Limitation  on  Right  to  Contract — Night  Work  Of 
Women. — Chapter  83  of  the  Laws  of  1913,  providing  that  "in  order  to 
protect  the  health  and  morals  of  females  *  *  *  no  woman  shall  be 
employed  *  *  *  in  any  factory  *  *  *  before  six  o'clock  in  the 
morning  or  after  ten  o'clock  in  the  evening  *  *  *  /'was  held 
constitutional  as  a  valid  exercise  of  the  police  power  for  the  protection 
of  the  health  of  women  and  of  posterity.  People  v.  Charles  Schweinh'r 
Press,  Inc.  (1914)  148  N.  Y.  Supp.  725. 

The  general  right  to  make  a  contract  in  relation  to  his  business  is 
part  of  the  liberty  of  the  individual,  protected  by  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  Lochner  v. 
New  York  (1904)  198  U.  S.  45;  Allgeyer  v.  Louisiana  (1896)  165 
U.  S.  578.  The  highest  court  in  the  jurisdiction  of  the  principal  case, 
seven  years  ago,  unanimously  held  a  similar  statute,  unconstitutional  ;is 
infringing  this  right  in  adult  female  citizens.  People  v.  Williams 
(1907)  189  N.  Y.  131.  The  principal  case  holds  that  the  purpose  of 
the  later  statute  as  a  health  measure  differentiates  it  from  the  one 
invalidated  in  1907  and  speaks  of  the  advance  since  that  time  in  social 
consciousness  and  in  knowledge  as  to  the  evils  of  night  work  for  women. 
The  decision  undoubtedly  represents  the  tendency  of  the  courts  to  keep 
abreast  of  public  opinion  and  to  extend  the  police  power  in  deference 
to  popular  demands.  Cf.  II olden  v.  Hardy  (1897)  169  U.  S.  366,  385. 
The  legislature  may  regulate  the  work  of  children,  People  v.  Ewer 
(1894)  141  N.  Y.  129,  and  of  those  in  dangerous  trades,  Holden  v.  Hardy, 
supra,  but  it  is  a  matter  of  individual  opinion  on  political  and  social 
questions  rather  than  of  legal  principle,  whether  the  doctrine  of  the 
principal  case  is  to  be  considered  a  wise  application  of  sound  social 
policy,  Mutter  v.  Oregon  (1907)  208  U.  S.  412;  see  Commonwealth  v. 
Hamilton  Mfg.  Co.  (1876)  120  Mass.  383,  or  a  dangerous  paternalistic 
invasion  of  personal  liberty.  People  v.  Williams,  supra;  Ritchie  v. 
People  (1895)  155  111.  98;  see  article  by  Ex-Chief  Judge  Cullen  of 
the  New  York  Court  of  Appeals,  48  Am.  Law  Rev.  345,  363. 


Railroads — Fences — Injury  to  Animals. — The  plaintiff's  mule  escaped 
through  a  defective  fence  on  to  a  railroad  track,  fell  into  a  trestle,  and 
died  from  exposure.  Held,  since  the  statute  requiring  fencing  applies 
only  where  the  animal  is  struck  by  a  train,  there  can  be  no  recovery. 
Galveston  etc.  Ry.  v.  Grace  (Tex.  1914)  164  S.  W.  413. 

At  common  law  a  railroad  was  under  no  duty  of  fencing  its  right 
of  way,  Morss  v.  Boston  etc.  R.  R.  (Mass.  1848)  2  Cush.  536,  and  the 
owner  of  cattle  was  obliged  to  keep  them  upon  his  own  premises.  Pitts- 
burg, etc.  R.  R.  v.  Stuart  (1880)  71  Ind.  500.  But  the  railroad  had 
to  exercise  some  care  to  prevent  injury  to  such  cattle  when  discovered 
trespassing  on  its  right  of  way.  Illinois  etc.  R.  R.  v.  Middlesworth 
(1868)  46  HI.  494.  Under  the  usual  form  of  statute,  making  the  rail- 
road absolutely  liable  for  all  injuries  to  animals  caused  by  engines  or 
cars  where  there  has  been  neglect  of  duty  to  fence,  the  courts  gener- 
ally confine  the  railroad's  liability  to  the  express  terms  of  the  statute, 
and  accordingly  actual  collision  of  the  train  and  the  animal  is  held 
to  be  necessary  for  recovery.  Jimerson  v.  Erie  R.  R.  (1911)  203  N.  Y. 
518;  Schertz  v.  Indianapolis  etc.  Ry.  (1883)  107  111.  577;  Jefferson,  etc. 
R.  R.  v.  Downing  ^  (1878)  61  Ind.  287.  A  few  courts,  however,  have 
held  that  if  the  animal's  injuries  result  from  fright  at  a  passing  train, 
they  are  within  the  statute,  Chicago  etc.  R.  R.  v.  Cox  (1897)  51  Neb. 
479,  and  in  at  least  one  jurisdiction  the  statute  expressly  covers  such 
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injuries.  Y eager  v.  Chicago  etc.  R.  R.  (1895)  61  Mo.  App.  594.  Since 
these  statutes  impose  a  liability  which  does  not  exist  at  common  law, 
it  is  proper  for  the  courts  to  construe  them  strictly.  The  policy  of 
such  a  statute,  however,  would  seem  to  require  an  extension  of  its 
scope  by  the  legislature,  for  if  failure  to  fence  is  actionable  negligence 
in  one  case  it  ought  to  be  in  all  others  where  it  constitutes  the  proxi- 
mate cause  of  the  injury. 

Sales — Implied  Warranty — Effect  of  Express  Warranty. — The  ven- 
dor of  a  dredge,  who  expressly  warranted  its  capacity,  sued  for  the 
purchase  price.  The  vendee  claimed  that  since  the  manufacturer 
knew  the  purpose  for  which  the  dredge  was  purchased,  there  was  an 
implied  warranty  that  it  be  reasonably  adapted  for  that  purpose.  Held, 
the  express  warranty  excluded  the  implied.  United  Iron  Works  v. 
Outer  Harbor,  etc.  (Cal.  1914)  141  Pac.  917. 

An  express  warranty  will  not  ordinarily  exclude  an  implied,  if 
the  latter  is  not  inconsistent  with  the  former,  and  therefore  when  the 
implied  warranty  relates  to  matter  distinct  from  and  independent  of 
the  express,  it  will  be  enforced.  Bigge  v.  Parkinson  (1862)  7  Hurl. 
&  Xor.  954;  Merriam  v.  Field  (1869)  24  Wis.  640;  see  Uniform  Sales 
Act,  §  15,  (6).  When  a  machine  is  warranted  to  do  a  certain  amount 
of  work,  or  as  good  work  as  any  other  machine  of  the  same  kind  made 
for  the  same  purpose,  an  implied  warranty  of  fitness  is  generally  ex- 
cluded, for  the  express  warranty  defines  the  degree  of  fitness  for  which 
the  parties  contracted.  Buckstaff  v.  Russell  (1897)  79  Fed.  611 ;  Reeves 
&  Co.  v.  Byers  (1900)  155  Ind.  535.  But  where  the  express  warranty 
relates  merely  to  the  make,  size  or  grade  of  the  machine,  a  warranty  of 
fitness  in  a  proper  case  will  be  implied.  International  Harvester  Co.  v. 
Bean  (Ky.  1914)  169  S.  W.  549;  Snyder  v.  Holt  Mfg.  Co.  (1901)  134 
Cal.  324.  If  the  machine  is  a  stock  article,  well  known  in  the  trade,  the 
purchaser  is  supposed  to  know  what  he  is  buying  and  the  implied  war- 
ranty is  therefore  limited  to  fitness  for  the  general  purpose  for  which 
it  is  manufactured,  Hawley  etc.  Co.  v.  Van  Winkle  Works  (1908) 
4  Ga.  App.  85,  but  if  the  machine  is  manufactured  on  a  special  order 
from  the  purchaser,  for  a  particular  purpose  which  the  manufacturer 
knows,  and  there  is  no  inconsistent  express  warranty,  then  the  implied 
warranty  is  one  of  fitness  for  the  special  purpose  of  the  purchaser. 
Blackmore  v.  Fairbanks  (1890)  79  la.  282.  As  the  express  warranty  in 
the  principal  case  defines  the  amount  of  work  the  dredge  was  to  do,  any 
implied  warranty  relating  to  that  subject  must  necessarily  be  incon- 
sistent therewith,  and  the  result  reached  by  the  court  would  therefore 
seem  to  be  correct. 

Statute  of  Frauds — Contracts  Not  to  Be  Performed  Within  a  Year. 
— In  a  suit  for  breach  of  an  oral  contract,  the  defendant  set  up  the 
Statute  of  Frauds.  Held,  since  there  was  no  time  fixed  for  perform- 
ance, and  the  subject  matter  did  not  make  its  performance  within  the 
year  impossible,  the  contract  is  valid.  McLanahan  v.  Otto-Marmet  Coal 
d  Mining  Co.  (W.  Va.  1914)  82  S.  E.  752. 

An  oral  contract  is  within  the  statute,  if  it  appears  either  from  the 
express  language  of  the  parties,  see  Herrin  v.  Butters  (1841)  20  Me. 
119,  or  from  the  terms,  subject  matter,  and  surrounding  circumstances 
of  the  contract  that  it  is  not  intended  to  be  performed  within  a  year 
from  the  time  of  its  making.  Boydell  v.  Drummond  (1809)  11  East 
142;  Frary  v.  Sterling  (1868)  99  Mass.  461.  When  this  has  been 
affirmatively  shown,  the  mere  fact  that  the  contract  is  physically  capable 
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of  performance  within  the  year  will  not  prevent  the  statute  from 
applying.  Boydell  v.  Drummond,  supra;  Browne,  Statute  of  Frauds, 
§  281.  On  the  other  hand,  the  mere  fact  that  the  contract  is  not  likely 
or  even  expected  to  be  performed  within  the  year,  will  not  bring  it 
within  the  statute  if  a  fair  and  reasonable  construction  would  be  con- 
sistent with  performance  within  a  year.  RecMey  v.  Zenn  (W.  Va. 
1914)  81  S.  E.  565.  Accordingly,  where  a  contingency  may  terminate 
the  contract  within  a  year,  the  statute  does  not  apply,  because  the 
parties  are  supposed  to  have  contemplated  it,  and  they  did  not  intend, 
therefore,  that  it  should  not  be  performed  within  a  year.  Roberts  v. 
Rockbottom  Co.  (1843)  48  Mass.  46;  see  Kent  v.  Kent  (1875)  62  N.  Y. 
560,  564;  contra,  Packett  Co.  v.  Sickles  (1866)  72  U.  S.  580,  595.  In  the 
principal  case  the  plaintiff  was  to  cut  the  timber  only  as  it  was  needed 
in  the  mining  operations,  which,  according  to  his  own  testimony,  would 
necessarily  require  five  or  six  years.  Since  a  fair  and  reasonable  con- 
struction of  the  contract  would  therefore  be  inconsistent  with  perform- 
ance within  a  year,  the  contract  would,  under  the  foregoing  principles, 
seem  to  be  within  the  statute. 

Torts — Unlawful  Boycott — Injunction. — The  defendants,  members 
of  a  labor  union,  threatened  to  strike  against  anyone  purchasing 
masons'  supplies  of  the  plaintiff,  who,  against  the  protest  of  the  union, 
had  furnished  such  supplies  to  an  employer  of  non-union  labor.  Held, 
that  the  action  of  the  defendants  was  an  infringement  of  the  plaintiff's 
property  rights  by  an  unlawful  boycott,  and  would  be  enjoined. 
Burnham  v.  Dowd  (Mass.  1914)  104  N.  E.  841. 

Since  the  right  of  workingmen  to  combine  for  the  betterment  of 
their  condition  is  now  universally  recognized,  a  strike  is  not  per  se 
unlawful,  nor  is  it  rendered  unlawful  by  the  fact  that  it  may  inciden- 
tally inflict  injury  upon  others.  National  Protective  Assn.  v.  Cum- 
raing  (1902)  170  N.  Y.  315.  When,  however,  the  infliction  of  such 
injury  is  the  primary  aim  and  object  of  the  combination,  it  cannot  be 
said  to  be  one  for  the  advancement  of  the  interests  of  labor,  but  must 
then  be  regarded  as  having  for  its  purpose  an  attack  upon  the  property 
rights  of  another,  Lucke  v.  Clothing  Cutters  (1893)  77  Md.  396;  Loewe 
v.  Cal.  State  Fed.  of  Labor  (C.  C.  1905)  139  Fed.  71;  see  Gray  v.  Build- 
ing Trades  Council  (1903)  91  Minn.  171,  even  though  the  ultimate 
intention  is  to  benefit  the  members  of  the  union.  Purvis  v.  Local  No. 
500  (1906)  214  Pa.  348.  The  strike  then  as  an  act  in  furtherance  of 
an  unlawful  conspiracy  should  be  enjoined.  Albro  J.  Newton  Co.  v. 
Erickson  (1911)  126  N.  Y.  Supp.  949;  see  National  Fireproofing  Co.  v. 
Mason  Builders'  Assn.  (C.  C.  A.  1906)  169  Fed.  259.  In  accordance 
with  this  doctrine,  is  the  rule  laid  down  in  Pickett  v.  Walsh  (1906) 
192  Mass.  572,  that  a  strike  against  A,  with  whom  the  strikers  have  no 
trade  dispute  to  compel  him  to  join  a  boycott  against  B,  is  an  illegal 
interference  with  A's  business  because  not  justified  by  the  necessities 
of  trade  competition.  Although  actions  which  have  by  some  courts 
been  held  to  be  within  the  scope  of  lawful  competition,  National  Pro- 
tective Assn.  v.  Cumming,  supra,  have  by  others  been  held  to  be 
illegal,  Plant  v.  Woods  (1900)  176  Mass.  492,  there  seems  to  be  a  sub- 
stantial agreement  that  conduct  such  as  that  of  the  defendant  in  the 
principal  case  is  a  proper  subject  of  injunction.  Thomas  v.  Cin- 
cinnati etc.  Ry.  (C.  C.  1894)  62  Fed.  803,  818;  Burdick,  Torts  (3rd 
ed.)  §77;  2  Cooley,  Torts  (3rd  ed.)  602  et  seq. 
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The  Mechanics  of  Law  Making.  By  Sir  Courtenay  Ilbert, 
G.  C.  B.  New  York:  Columbia  University  Press.  1914.  pp.  viii, 
209. 

This  book  contains  the  Carpentier  Lectures  at  Columbia  University 
for  1913.  It  is  deliberately  limited  to  the  "mechanics"  of  statute  law 
making.  It  deals  in  a  general  way  with  such  subjects  as  the  relation 
of  the  statute  and  common  law,  the  desirability  of  written  as  compared 
with  unwritten  law,  and  the  desirability  of  improvement  in  the  form 
and  content  of  statute  law.  Of  the  nine  lectures,  two  deal  with  the 
history,  present  organization  and  duties  of  the  parliamentary  drafts- 
man's office  in  England,  three  with  the  technique  of  drafting  and  aids 
to  good  drafting,  such  as  indices  and  revisions  of  statutes,  investiga- 
tion of  facts  and  conditions,  the  comparative  study  of  legislation  and 
other  instrumentalities  which  are  a  requisite  of  the  drafter's  art;  and 
the  remaining  four  with  general  legislative  problems,  such  as  the  rela- 
tion of  the  drafter  to  the  legislator,  different  forms  of  legislation,  and 
codification. 

These  are  mostly  technical  subjects,  but  the  author's  style  is  so 
pleasing  and  his  treatment  of  technical  matters  so  interspersed  with 
personal  experience  that  the  lectures  are  not  only  instructive  but  very 
readable.  Sir  Courtenay  speaks  not  only  interestingly,  but  with 
authority.  He  was  connected  with  the  office  of  Parliamentary  Counsel 
to  the  Treasury,  which  is  the  official  designation  of  the  parliamentary 
draftsman,  from  1886  until  1901,  first  as  assistant  and  later  as  Counsel. 
Since  1910  he  has  been  Clerk  to  the  House  of  Commons.  He  has 
served  as  a  member  of  the  Council  of  the  Governor  General  of  India, 
and  is  the  author  of  ''The  Government  of  India"  and  "Legislative 
Methods  and  Forms." 

The  author  tells  us  that  the  office  of  parliamentary  draftsman  was 
organized  in  1869  for  the  purpose  of  securing  (1)  Economy  in  the 
preparation  of  legislation;  (2)  Better  control  by  the  government  over 
legislation  with  respect  to  substantive  policies  and  finances;  (3) 
Improvement  in  the  form  of  statutes.  All  of  these  objects  have  been 
substantially  attained.  Notwithstanding  the  increase  in  legislation, 
drafting  now  costs  Parliament  less  than  in  the  years  preceding  1869. 
The  Treasury  has  effective  control  over  all  legislation  involving  expen- 
ditures. The  most  important  service  rendered  by  the  office,  however, 
has  been  its  improvement  in  the  form  of  the  statute  law. 

Applying  this  experience  to  our  conditions  Sir  Courteney  gives  us 
some  interesting  observations  on  the  extent  to  which  this  office  might  be 
duplicated  in  the  United  States.  He  says  it  is  probably  not  suited 
to  our  conditions,  because  our  executive  officers  have  no  part  in  legisla- 
tion and  we  have  no  "government"  bills.  He  assumes  that  any  drafting 
agency  in  this  country  must  be  controlled  not  by  the  executive,  but  by 
the  legislature.  He  suggests  that  American  legislatures  might  require 
that  all  bills  before  coming  from  committee  be  revised  by  expert  drafts- 
men appointed  by  the  Speaker  or  selected  by  the  committee  from  a 
list  of  "approved"  draftsmen.  He  further  suggests  that  every  legisla- 
ture should  have  a  committee  "to  keep  a  watchful  eye  on  the  condition 
of  the  statute  book;  to  suggest  and  supervise  the  execution  of  such 
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useful  processes  as  indexing,  expurgation  and  revision  of  the  statute 
book,  the  consolidation  of  statutes,"  and  all  other  processes  which 
make  the  statute  law  "more  knowable  and  intelligible." 

Respecting  the  qualifications  of  the  drafter  the  author  suggests  that 
the  more  he  knows  about  the  law  the  better,  for  he  must  be  "able  to 
discover  and  appreciate  the  effect  of  existing  law  so  that  he  may 
decide  whether  a  change  is  necessary";  and,  as  he  might  have  added, 
what  method  and  language  is  best  stlited  to  effectuate  the  change.  The 
drafter  must  know  existing  law  and  particularly  statute  law.  He  there- 
fore needs  indices,  revisions  and  other  helps  to  enable  him  to  discover 
existing  statute  law  quickly  and  accurately.  The  English  experience 
indicates  that  such  revision  and  indices  will  be  the  better  for  the 
participation  of  the  draftsman  in  their  preparation,  and  the  drafter 
will  be  equally  benefited  by  such  participation. 

The  drafter  must  know  the  conditions  which  create  the  demand 
for  legislation  and  which  will  be  affected  by  the  legislation.  This 
information  in  England  he  gets  from  investigations  by  administrative 
officers  or  parliamentary  committees.  To  some  extent  this  kind  of 
information  is  furnished  in  this  country  by  legislative  reference  bureaus 
and  by  official  investigating  commissions,  but  if  there  is  one  phase 
of  the  drafting  problem  that  needs  emphasis  in  America,  it  is  the 
dependence  of  good  drafting  on   the  existence  of  such   information. 

The  drafter  should  also  be  a  student  of  comparative  legislation. 
He  must  be  familiar  with  similar  legislation  in  other  countries  and 
its  operation  there.  This  information  he  obtains  in  England  largely 
through  the  work  of  the  Society  of  Comparative  Legislation,  of  which 
the  author  was  one  of  the  founders  and  is  now  one  of  the  most 
influential  members.  The  lack  of  any  such  scientific  agency  for  the 
comparative  study  of  State  legislation  in  this  country  is  constantly 
felt  by  the  American  drafter. 

The  author  points  out  that  existing  books  on  statute  law  are  of 
little  help  to  the  drafter  in  the  solving  of  his  constructive  problems. 
"They  illustrate,"  he  says  "bad  drafting.  They  do  not,  except  indirectly, 
lay  down  rules  for  good  drafting."  Sir  Courteney  restates  rules  for 
the  guidance  of  draftsmen  derived  from  his  personal  experience  and 
first  published  in  his  "Legislative  Methods  and  Forms."  This  absence 
of  literature  on  the  constructive  side  of  drafting  problems  is  emphasized 
in  a  recent  report  of  the  Committee  of  the  American  Bar  Association 
on  Legislative  Drafting.  This  committee  is  attempting  to  contribute 
to  the  need  by  preparing  a  code  or  manual  of  suggestions  for  draftsmen 
and  forms  and  model  clauses  for  constantly  recurring  legislative 
problems. 

On  the  constructive  side  of  the  American  drafting  problems  Wil- 
lard's  "Hand  Book  of  Legislation"  is  suggestive  and  helpful,  but  it  is 
now  not  only  out  of  date  but  also  out  of  print,  and  Jones'  recent 
book  on  "Statute  Law  Making"  is  practically  valueless  to  the  man  who 
has  advanced  beyond  a  general  interest  in  the  problems  of  drafting. 

Of  the  relation  of  drafter  to  legislator  the  author  says  that  the 
legislator's  fear  of  usurpation  of  his  functions  by  the  draftsman  is 
entirely  unfounded.  The  legislator  determines  policies;  the  drafter  is 
merely  an  expert  assistant  rendering  technical  service  to  the  legislator 
in  the  formulation  of  his  policy  into  effective  statutory  form.  The 
author  deprecates  government  by  experts  and  indicates  that  he  would 
be  opposed  to  any  legislative  reform  which  tended  to  transfer  the  legis- 
lative function  to  experts.  "Government  by  experts"  he  says  "is  one 
thing  and  government  with  the  aid  of  experts  is  another." 
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The  author,  while  admitting  that  the  complexity  of  conditions  regu- 
lated by  modern  legislation  practically  requires  the  delegation  to 
administrative  officers  of  power  to  make  rules  and  regulations  dealing 
with  details,  nevertheless  emphasizes  the  importance  of  surrounding 
the  exercise  of  the  power  with  safeguards  to  prevent  its  abuse.  This 
advice  is  of  particular  interest  and  importance  in  this  country  at  the 
present  time  because  of  the  increasing  delegation  by  our  legislatives 
of  what  Chief  Justice  Marshall  called  "the  power  to  fill  in  the  details 
of  legislation."  Several  states  have  copied  the  Wisconsin  Labor  Law 
requiring  places  of  employment  to  be  "safe"  and  "sanitary"  and  dele- 
gating to  administrative  officers  the  power  to  fix  and  enforce  standards 
of  "safety"  and  "sanitation."  Apart  from  the  question  of  constitu- 
tionality of  such  delegation,  its  desirability  and  the  means  of  safe- 
guarding its  exercise  have  become  important  problems  in  this  country, 
and  the  author's  discussion  of  this  subject  is  particularly  opportune. 

The  lecture  on  codification,  its  purposes  and  accomplishments,  is 
very  interesting.  The  author  does  not  share  the  views  of  many  English 
and  American  lawyers  that  codification  tends  to  cramp  and  impede 
the  natural  growth  of  the  law.  Neither  does  he  accept  Bentham's 
extreme  view  of  codification,  viz.,  the  elimination  of  the  need  of  expert 
interpretation  and  application  of  the  law.  He  believes  in  restricted 
codification.  He  finds  that  the  reason  for  the  success  of  codification 
on  the  Continent,  as  compared  with  its  failure  to  make  any  progress 
in  England,  was  the  desire  for  unification  of  the  law  in  Continental 
countries  and  the  lack  of  any  such  pressing  need  in  England.  Judged 
from  the  Benthamic  conception  of  its  purpose,  consolidation  has  been 
everywhere  a  failure,  but  in  France  and  Germany  it  has  succeeded 
in  rendering  the  general  principles  of  law  familiar  to  the  ordinary  man, 
and  in  accomplishing  uniformity.  The  author  gives  particular  point 
to  his  discussion  of  codification  by  impressing  on  the  drafter  that  he 
should  always  have  in  mind  the  possibility  of  his  legislation  becoming 
part  of  a  general  code. 

Sir  Courtenay  was  asked  by  President  Butler  to  discuss  the  English 
experience  in  the  light  of  the  present  interest  of  American  legislators  in 
the  problem  of  securing  expert  drafting  service  and  his  lectures  are 
confined  to  that  subject.  Occasional  observations  with  respect  to 
American  legislation  are  advanced,  says  the  author,  with  "much 
diffidence."  However,  the  general  problems  of  drafting,  whether  in 
England  or  in  the  United  States,  are  much  the  same,  and  the  lectures 
are  full  of  suggestion  and  advice  for  the  American  legislator  and 
drafter.  It  is  to  be  hoped  that  they  may  stimulate  interest  in  the 
improvement  of  our  statute  law  and  the  means  of  accomplishing  it. 

Thomas  I.  Parkinson. 

The  Law  and  Practice  m  Bankruptcy  Under  the  National  Bank- 
ruptcy Act  of  1S98.  By  William  Miller  Collier.  Tenth  Edition  by 
Frank  B.  Gilbert.  Albany:  Matthew  Bender  &  Co.  1914:.  pp.  lxxxi. 
1513. 

Somewhat  over  three  years  ago  the  eighth  edition  of  Collier  on 
Bankruptcy  appeared  and  was  reviewed  in  the  pages  of  this  magazine. 
(11  Columbia  Law  Eev.  3S9).  Most  of  the  comments  in  that  review 
may  be  applied  to  the  volume  before  us,  which  is  now  in  its  tenth 
edition.  In  short,  three  editions  of  this  compendium  have  been  offered 
to  the  Bar  since  the  amending  law  of  four  years  ago,  so  that  "Collier" 
has  practically  attained  the  eminence  of  a  year-book. 
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The  law  of  bankruptcy  has  grown  tremendously  since  the  enactment 
of  the  basic  act  of  1898.  Kadical  as  that  statute  was  in  its  many 
departures  from  earlier  models,  the  measure  of  difference  thus  consti- 
tuted was  as  nothing  to  the  developments  of  recent  years  which 
amendatory  legislation  and  the  progressive  spirit  manifested  by  the 
Federal  Courts  have  combined  to  produce.  Thanks  to  this,  we  have 
to-day  a  modern  system  of  liquidation  which  still  needs  modernization 
here  and  there,  but  which  is  of  a  stature  not  contemplated  by  its  genera- 
tors. Hence,  no  book  on  bankruptcy,  written  at  the  time  of  the  original 
statute's  passage,  can  be  made  to  fill  the  measure  of  present  wants 
by  any  process  of  adding  citations  to  the  foot-notes  and  altering 
portions  of  the  text  in  places  where  the  statutory  amendments  render 
change  essential. 

The  present  edition  is  adequate,  however,  for  the  purposes  of  a 
reference  book  and  digest  of  bankruptcy  decisions,  although  occasional 
omissions  may  be  noted.  Kavanaugh  v.  Mclntyre,  for  example,  an 
important  case  on  the  question  of  dischargeable  debts,  is  cited  as  having 
been  decided  by  the  New  York  Appellate  Division  (128  App.  Div.  722) 
whereas  in  February  of  the  present  year  the  Court  of  Appeals,  in  affirm- 
ing the  intermediate  court's  decision,  rendered  an  opinion  which  is 
certainly  worth  mentioning.  (210  N.  Y.  175.)  And  if  the  present 
work  lays  claim  to  being  a  year-book,  it  should  not  have  omitted  Greey 
v.  Dockendorff  (231  U.  S.  513)  on  the  point  of  practice  regarding 
appeals  to  the  Supreme  Court.  Why  Oreey  v.  Dockendorff  should  be 
omitted  from  this  edition,  and  yet  it  should  mention  Ludvigh  v. 
American  Woolen  Co.  (231  U.  S.  522)  decided  the  same  day,  is  difficult 
to  explain. 

As  a  library  volume,  the  present  edition  is  unexcelled.  It  is  bound 
in  good  quality  morocco,  and  contains  1600  pages  of  the  clearest  type, 
printed  on  the  opaque  thin  paper  which  has  recently  come  to  bless 
the  collector  of  legal  literature.  The  volume  occupies  but  two  inches 
of  space  in  spite  of  the  mass  of  matter  it  contains,  and  needs  only  a 
scientific  revision  to  make  it  the  most  acceptable  treatise  on  the  subject. 
As  it  stands,  however,  it  should  be  of  great  value  to  the  practitioner. 
The  class  of  text-book  of  which  it  is  an  example,  wherein  a  general 
statute  is  glossed  by  sections,  commends  itself  particularly  to  the  man 
who  reads  as  he  runs.  In  this  class  are  such  English  works  as  Williams 
on  Bankruptcy,  and  Buckley's  Companies'  Acts,  and  Collier  on 
Bankruptcy  does  not  compare  unfavorably  with  these. 

Garrard  Glenn. 

The  Law  of  Commercial  Exchanges.  By  Chester  Arthur  Legg. 
New  York:  Baker,  Voorhis  &  Co.    1913.    pp.  xxxiv,  381. 

This  book  is  in  one  volume  of  three  hundred  and  forty  octavo 
pages,  and  therefore  it  is  probably  not  true,  as  the  publishers  in  their 
descriptive  leaflet  claim,  "that  every  conceivable  problem  which  has 
arisen  or  is  likely  to  arise  in  the  administration  of  the  exchanges  is 
clearly  and  comprehensively  discussed."  The  book  is,  nevertheless, 
worth  while.  While  not  deeply  philosophical  it  is  suggestively  so.  The 
author  has  not  contented  himself  with  arranging  on  a  more  or  less 
orderly  plan  phrases  from  opinions,  and  substance  of  decisions;  he 
has  used  his  own  thought  and  reason,  and  even  if  he  has  failed  to  probe 
the  philosophy  of  his  subject  to  the  bottom  he  at  least  spurs  the  reader 
to  do  some  little  thinking  for  himself. 

The  book  is  in  seven  chapters,  devoted  respectively  to  origin  and 
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historical  development  of  commercial  exchanges;  their  legal  status; 
membership  and  its  incidents;  administrative  power  over  members; 
power  of  courts  to  review  the  decisions  of  exchanges;  liability  of 
exchanges,  their  officers  and  committees,  to  members,  non-members 
and  the  state;  market  quotations,  and  clearing  houses. 

It  would  be  impossible  without  too  great  expansion  to  write  all 
that  the  book  suggests. 

The  chapter  on  origin  and  development  suggests  rather  than  traces 
the  development  of  modern  exchanges  from  the  old  guilds  and  fairs. 
The  author  does  not  point  out,  as  he  might,  fundamental  distinctions. 
The  guild  existed  to  protect  its  members  and  further  their  interests 
in  their  dealings  with  outsiders.  It  had  nothing  in  common  with  the 
modern  exchange  except  its  tendency  and  effort  to  secure  a  monopoly 
to  its  members.  The  fair  on  the  other  hand  was  a  meeting  place  for  all 
the  world.  It  had  no  members.  It  had  nothing  in  common  with  the 
exchange  except  that  trading  at  the  fair  was  generally,  if  not  always, 
subject  to  a  regulative  jurisdiction  resident  in  the  fair. 

The  modern  exchange  exists  to  furnish  its  members  facilities  for 
trading  with  each  other  in  their  own  behalf  or  as  agents  for  others, 
using  the  word  "facilities"  in  the  broad  sense  to  include  any  or  every- 
thing from  a  place  to  meet,  to  rules  and  regulations  which  transmute 
a  nod  or  a  gesture  into  a  contract  complete  in  all  details. 

The  exchange  is  partly  the  creature  and  partly  the  creator  of  the 
speculator.  The  presence  in  the  market  of  a  large  body  of  speculators 
willing  to  buy  what  they  think  is  "going  up,"  or  sell  what  they  think 
is  "going  down,"  not  only  tends  largely  to  make  the  market,  but 
minimizes  the  violence  of  fluctuations  in  that  market  as  well.  The 
exchange  thus  performs  an  important  economic  function  which  neither 
the  guild  nor  the  fair  performed. 

The  chapter  on  membership  and  its  incidents  is  devoted  to  the 
discussion  of  the  question  how  far  membership  in  an  exchange  resembles 
property  and  how  far,  if  at  all,  it  resembles  a  mere  license,  for  the 
purpose  of  subjecting  it  to  the  payment  of  debts,  of  taxation,  and  of 
resulting  trusts.  The  author  points  out  not  only  the  conflict  in  the 
decisions  in  different  jurisdictions  but  the  apparent  irreconcilability  of 
decisions  in  the  same  jurisdiction  treating  membership  as  property  for 
one  purpose,  and  not  as  property  for  another;  and  discusses  at  length 
the  distinction  between  a  property  right  and  a  mere  license. 

It  is  of  course  hard,  if  not  impossible,  to  give  any  satisfactory 
definition  of  property,  but  it  would  seem  that  a  privilege  which  is 
recognized  and  protected  as  a  legal  right,  has  incidents  and  advantages 
which  are  reducable  to  a  money  value,  is  transferable  at  the  sole 
volition  of  the  privileged  person,  and  is  commonly  bought  and  sold, 
is  property,  and  not  a  mere  license,  or  personal  relation.  Generally, 
membership  in  an  exchange  has  all  of  these  incidents,  except  that  no 
transfer  can  be  made  unless  the  exchange  approve  and  accept  the 
transferee.  The  author  points  out  as  proof  that  this  feature  does  not 
differentiate  membership  from  property,  that  in  the  law  of  real  property 
the  right  of  a  grantor  to  impose  similar  condition  upon  his  grantee  is 
recognized.    The  comparison  is  not,  however,  an  exact  one. 

In  the  Real  Property  Law  too  broad  a  restraint  of  alienation  by  a 
grantor  or  creator  of  an  estate  is  considered  to  be  so  inconsistent  with 
the  nature  of  ownership  that  the  estate  and  the  restraint  cannot 
co-exist,  and  the  former  prevails.  I  think  that  a  provision  in  a  grant 
of  real  estate  that  the  grantee  could  not  sell  without  the  consent  of 
the  grantor  or  of  some  third  person  would  not  be  tolerated. 
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However,  even  in  real  estate  law  a  limitation  upon  the  power  of 
alienation  which  is  not  unreasonable  and  is  not  a  mere  interference 
with  the  natural  power  of  an  owner,  but  serves  some  proper  purpose, 
is  not  considered  to  be  inconsistent  with  the  nature  of  property,  and 
is  good.  Obviously,  the  restraint  upon  the  power  of  alienation  of  a 
membership  in  commercial  exchanges  is  intended,  and  probably 
essential,  to  preserve  among  the  members  of  the  exchange  that  mutual 
responsibility  and  confidence  which  is  necessary  to  its  existence,  and 
is  not  repugnant  to  ownership,  but  is  one  of  the  safe-guards  of  its 
value. 

If,  therefore,  there  be  any  insuperable  obstacle  to  the  treatment 
of  membership  in  an  exchange  as  property  for  any  and  every  purpose, 
it  is  that  the  discretion  of  the  exchange  in  refusing  to  approve  a  given 
transferee  is  not  reviewable  by  the  courts,  and  therefore  the  exchange 
might  arbitrarily  prevent  any  transfer  of  a  given  membership,  and,  in 
its  last  analysis  from  a  practical  view-point,  membership,  at  least  in  an 
unincorporated  exchange,  is  as  purely  matter  of  personal  status  as 
membership  in  a  club.  Whether,  and  to  what  extent,  it  follows  that  it 
is  differentiated  in  the  legal  point  of  view  from  property,  is  a  question 
upon  which  the  courts  might  well  be  expected  to  differ. 

In  this  connection  it  is  to  be  noted  that  the  author  states  in  his 
chapter  on  the  power  of  courts  to  review  the  decisions  of  an  exchange 
that  the  jurisdiction  of  the  courts  to  prevent  unjustifiable  expulsion  of 
a  member  is  generally  alleged  to  be  based  entirely  upon  the  ground 
that  it  is  a  deprival  of  the  member  of  his  ultimate  interest  in  the 
property  of  the  exchange.  If  this  is  to  be  taken  literally,  then  member- 
ship in  an  unincorporated  exchange  which  had  no  property  would  be 
beyond  the  protection  of  the  law  and  would  surely  not  be  property  for 
any  purpose.  It  seem3  improbable,  however,  that  any  exchange  more 
highly  organized  than  a  curb  market  could  exist  without  having  vested 
either  in  its  members  as  co-owners  or  in  some  trustee  for  members, 
property  of  some  description,  which,  however  relatively  slight  in  value, 
would  furnish  the  basis  for  the  exercise  of  jurisdiction  by  the  courts 
to  protect  the  member. 

J.  G.  Boston. 

An  Epitome  of  Leading  Conveyancing  and  Equity  Cases;  with 
Some  Short  Notes  Thereon.  By  John  Indermaur.  Tenth  Edition  by 
Charles  Thwaites.    London:   Stevens  and  Haynes.     1913.     pp.  xvi,  190. 

The  first  edition  of  this  little  book  appeared  in  1873,  and  that  it  is 
now  in  its  tenth  edition  is  some  evidence  of  its  popularity.  As  stated 
in  the  preface,  it  is  a  stepping  stone  to  the  study  of  the  "Leading  Cases 
in  Equity"  by  Messrs.  White  and  Tudor,  and  the  "Conveyancing  Cases" 
by  Mr.  Tudor,  and  the  author's  object  is  to  induce  the  student  to 
explore  the  mines  of  learning  to  be  found  in  those  works. 

The  method  adopted  is  to  reduce  the  cases  to  a  statement  of  the  facts 
in  a  few  lines,  followed  by  the  point  decided.  In  some  cases  only  a 
brief  outline  of  the  point  decided  is  given,  as  in  TyrrePs  Case,  con- 
cerning which  all  that  appears  is  "Decided — that  there  cannot  be  a 
use  upon  a  use."  This  case  is  followed,  as  are  others,  by  two  or  three 
pages  of  notes,  which  explain  the  principle  of  the  leading  case,  refer 
to  subsequent  decisions  which  have  affected  it,  and  to  modern  Statute 
law  qualifying,  enlarging,  or  restricting  the  rule  of  the  case. 

So  far  as  examined  these  notes  are  good,  and  are  of  value  for  the 


BOOK  REVIEWS.  701 

purpose  of  reviewing  the  longer  works.  On  the  other  hand,  the  pres- 
ence of  these  abstracts  is  not  likely  to  encourage  the  study  of  the 
original  cases  as  reported  at  length  in  the  larger  volumes,  No  abstract 
can,  however,  take  the  place  of  study  of  the  case  as  reported,  and  of 
the  several  forms  in  which  it  often  appears  in  contemporary  reports. 

It  is  to  be  regretted  that  so  little  use  is  made  in  this  country  of  the 
Leading  Cases  in  Equity  and  Conveyancing.  Of  the  former  we  have 
no  edition  since  that  of  1877,  while  of  the  latter  we  have  no  edition 
at  all.  The  earliest  English  editions  are  the  best  for  students^  use, 
and  may  be  bought  cheaply. 

The  purpose  of  the  epitome  is  a  good  one,  and  seems  to  be  excel- 
lently carried  out. 

Nathan  Abbott. 

The  Changing  Order.  Essays  on  Government,  Monopoly,  and 
Education,  Written  During  a  Period  of  Readjustment.  By  George 
W.  Wickersham.  Xew  York  and  London :  G.  P.  Putnam's  Sons.  The 
Knickerbocker  Press.     1914.    pp.  v,  287. 

A  collection  of  printed  addresses  cannot  be  expected  to  possess  the 
quality  of  continuity.  But  continuity  is  an  unnecessary  feature  where 
the  individual  units  are  in  themselves  of  independent  interest,  as  may 
be  exemplified  in  the  works  of  the  late  O.  Henry.  Mr.  Wickersham's 
speeches  possess  the  feature  of  individual  interest,  and  are  set  forth 
in  a  straightforward  legal  style.  Many  points  are  treated,  but  the 
essays  of  paramount  interest  concern  the  Sherman  Anti-Trust  Act,  a 
subject  which  the  author,  as  sometime  Attorney  General,  is  especially 
competent  to  treat.  The  discussion  of  the  interpretation  of  that  fam- 
ous statute,  and  the  results  achieved  thereby,  do  much  to  refute  the 
arguments  of  those  who  have  lamented  its  impotence.  The  author 
realizes  the  necessity  of  supplementary  legislation,  however,  and  pre- 
dicts the  creation  of  the  Commission  of  Industrial  Relations  which 
has  been  the  subject  of  so  much  favor  with  the  present  administration. 
Mr.  Wickersham  closes  his  volume  with  a  plea  for  the  perpetuation  of 
the  constitutional  form  of  government  which  has  carried  the  nation 
through  its  many  vicissitudes,  and  which,  it  may  be  added,  is  once 
more  indicating  its  great  value  in  the  present  crisis. 

Books  Received. 

Where  the  People  Rule.  The  Initiative  and  Referendum,  Direct 
Primary  Law  and  the  Recall  in  the  State  of  Oregon.  By  Gilbert 
L.  Hedges.    San  Francisco :  Bender- Moss  Company.    1914.    pp.  vii,  214. 

War  and  Insurance.  By  Joshh  Royce.  Xew  York:  The  Mac- 
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The  Doctrine  of  Judictal  Review.  By  Edward  S.  Corwin.  Prince- 
ton: Princeton  University  Press,    pp.  ix,  177. 

The  Juvenile  Court  and  the  Community.  By  Thomas  D.  Eliot. 
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A  Digest  of  English  Civil  Law.  Book  III.  By  Edward  Jenks. 
London:   Butterworth  &  Co.     1914.     pp.  liv.  979-1154. 
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The  Procedure  and  Law  of  Surrogate's  Courts  of  the  State  of 
New  York.  By  Willis  E.  Heaton.  New  third  edition,  Vol.  II. 
Albany :   Matthew,  Bender  &  Co.     1914.    pp.  xliii,  1027-1989. 

Select  Bills  in  Eyre.  Published  by  the  Selden  Society.  Edited  by 
William  Craddock  Bolland.  London:  Bernard  Quaritch.  1914.  pp. 
lxiii,  198. 

Year  Books  of  Edward  II.  1310-1311.  Published  by  the  Selden 
Society.  Edited  by  D.  J.  Turner.  London :  Bernard  Quaritch.  1914. 
pp.  civ.  328. 
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